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TRIBUTE TO THE MEMORY OF JAWAHARLAL NEHRU. 


* BEFORE THE COMMENCEMENT OF THE BUSINESS OF THE SUPREME COURT FOR _ THE 
NEW TERM ON 20TH .JpLy, 1964, THE CHIEF JUSTICE OF INDIA ON BERALF OF THE 
JUDGES OF THE SUPREME COURT PAID THE FOLLOWING TRIBUTE TO THE MEMORY 
OF JAWAHARLAL NEHRU. 


Mr. Attorney-General and members of the Bar, 


Before we begin the business of the Court for the new term to-day, it is our 
painful duty to express our profound sense of sorrow at the death of India’s first 
Prime Minister, Jawaharlal Nehru, which took place in New Delhi on the 27th of 
May, 1964. With the departure of Nehru from the Indian scene, a glorious epoch 
in the history of Modern India has come to an end. 


Born in affluent circumstances and brought up and educated in accordance 
with the best contemporary aristocratic tradition, when Nehru joined the Allahabad 
Bar, it seemed that his future career was set to the pattern which convention usually 
prescribed for brilliant young intellectuals belonging to his class. Providence 
had, however, willed otherwise ; and so, the young impressionable and impetuous 
Nehru came into close contact with Gandhiji, the sage of Sabarmati, who had mean- 
while appeared on the political horizon of India and had begun to preach his revolu- 
tionary doctrine of truth, non-violence, non-attachment and non-co-operation. Thus 
began the relationship of teacher and disciple between Gandhiji and Nehru which 
was destined to have such a significant and far-reaching impact on the history of India. 


ə» Gandhiji and Nehru differed in many ways and in several areas of thought, 
their approach was not the same, and that occasionally gave rise tó a stimulating 
dialogue between them in the form of correspondence which served to educate public 
opinion, but both of them passionately shared a living faith in two basic ideas ; Nehru, 
like Gandhiji, was ruthlessly determined to bring to a speedy end foreign rule in 
India which crippled her growth and development, and to usher in Swaraj ; and 
Nehru, like Gandhiji, was completely dedicated to the service of the poor and hungry 
millions of India whom Gandhiji in his characteristic style preferred to describe as 
* Daridra Narayan’. 


This fundamental unity in their basic postulates bound the teacher and the dis- 
ciple together; the teacher showered Boundless affection on his disciple and the dis- 
ciple returned the teacher’s love with infinite reverence. Verily, this spiritual relation- 
ship between Gandhiji and Nehru is in many ways unique in the history of mankind, 


Under Gandhiji’s inspiring lead the Nation soon engaged itself in an unceasing 
non-violent struggle against the British bureaucracy, and in this struggle, Nehru 
consistently occupied his accustomed place of honour, During this heroic epoch 
of the national struggle for independence, Nehru’s personal life was completely 


transformed and his ideclogy went through a revolutionary change. He gave up = 


the comforts of daily life, abandoned his intended plan of pursuing the profession 
of law and whole-heartedly dedicated himself to the cause of public service ; the 
call of * Tyag’ (sacrifice) and ‘ Seva’ (service) proved irresistible in his case. Ulti- 
mately, with, the dawn of political freedom on the 15th August,. 1947, the epoch of 


= 


~ ae 
2 : THE MADRAS LAW JOURNAL. riged 


Gandhiji, the Father of the Nation, came to an end with a sense of proud fulfilment, 
and then „began the era of Nehsu, the Maker of Msdern India. 


The most significant contribution that Nehru and his illustrious colleagues made 
to help the steady and unfailing growth and development of democracy ‘in a free 
India was the drawing up of the Constitution which was adopted on the 26th January, 
1950. The Consfitution with just pride proclaimed that the cherished goal of Free 
India was to guarantee to all its citizens justjce, political, social and economic, and 
it ordained that the Nation’s march towards the attainment of this ideal would be by 
democratic protess. Inevitably, the Constitution proceeded to give aplace of pride 
to the fundamental rights of citizens enshrined within its Articles and simulfaneously 
made appropriate, rational and harmonious provisions under which the sak! valued 
rights could be reasonably adjusted with the competing claims of socio-economic 
justice. The adoption of the democratic process for the establishment ef the egali- 
tarian Welfare State is the most distinguishing feature of the Nehru era... 


This democratic process postulates the paramount importance of the Ruleeof 
Law, and so, under the Constitution, the Supreme Court and the High Courts were 
constituted as the custodians of the fundamental rights of Indian citizens, and it 
became their sacred duty to safeguard these fundamental rights and fo keep an un- 
ceasing vigil on all legislative acts and executive actionsin order to ensure that the 
Statutes passed by the Legislatures and the actions taken by the Executive in pursuance 
of them, strictly conformed to the relevant provisions. of the Constitution. The 
Judiciary in India has ever since been faithfully and fearlessly discharging the sacred 
task which has been entrusted to it by the Constitution. 

Judicial process is sometimes apt to be slow, prolonged and tardy and it is 
likely to create impatience in minds which are keen on achieving socio-economic 
objectives without delay. Even so, Nehru never wavered in his firm conviction 
that ultimately, the Rule of Law is the only firm and solid basis for the democratic 
way of life, and so, he consistently recognised the significance and importance of 
the work that the Judiciary has to perform in the context of the democratic way of 
life. 

Firm belief in the paramount necessity of adopting a rational and scientific 
approach in the discussion and solution of all secular socio-economic problems ; 
passionate adherence to the doctrine of secularism which refuses to recognise the 
relevance or materiality of the citizens’ religion in the realm of socio-economic 
matters of public importance ; undying faith in the unity and integrity of India and 
in the absolute equality of all her citizens whatever language they speak, whichever 
religion they follow and whatever caste or creed or region they belong to, and un? 
wavering, steadfast, relentless determination to pursue the democratic way of 
life ; these basic concepts can broadly be regarded as the distinguishing features 
of the progressive socio-legal philosophy which Nehru continuously preached and 
practised throughout his life. There is no doubt that it is by adhering to these 
principles faithfully in action that the country would perpetuate the memory of 
Nehru. 

On this solemn occasion, this Court fervently resolves in a spirit of humility 
that the rational and appropriate way in which the brotherhood of Jaw consisting 
of Lawyers and Judges can pay their homage to the memory of Nehru is to re-dedicate 
themselves to the mighty task of sustaining and upholding the majesty of the Rulé 
of Law. We must all remember that for the successful operation of the Rule of Law, 
Judges must act fairly, impartially, objectively and withoutfear and favour, and 
Lawyers must whole-heartedly assist the Judges in the administration of justice by con- 
forming to the highest and the best ethical traditions of the profession which require 
that they must be independent, fearless and efficient, and must never depart from the 
strict path of rectitude, honesty and integrity in their work. Let us then devote 


ew ourselves to the discharge of our respective functjons and duties in a spirit of com- 


plete co-operation, for that is the best way to honour the memory of Jawaharlal 


a Nehru. 


May Nehruw’s soul rest in peace. 
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` LAW IN A CEPANGING SOCIAL ORDER.+4 
By 
Hon’sLe SRI P. B.GAJENDRAGADKAR, 
Chief Justice of India. : 


The cpneept of the*Brotherhood of Law is a very comprehensive one. [t does 
not include merely practising professional Lawyers. It includes the academicians 
and that speciés of lawyers which I have the honour to represent as a Judge. This 
“fraternity therefore consists of those who have dedicated themselves to the service 
of Law. When I refer to you and the Judges as members of the brotherhood of Law 
what exactly do J mean by Law ? I do not mean by Law the hearing of case after 
case, day after day in our Courts. But the Law that I have in mind and on which I 
wish to concentrate tonight is not the Law contained in the statute books, nor the 
law contained in the numberless pages of ever increasing law reports. What I am 
referring to is the Philosophy of Law, the basic foundation in relation to the duties 
which the Brotherhood of Law owes to Law. Sometimes it strikes me that you 
and I who are busy doing our work just miss the fact in our hurry owing to impatience, 
that we are doing a work from day to day in regard to a mission of the world. 

We all know the architectural beauty of Taj Mahal. Try to imagine how it was 
constructed. A certain number of masons were put in charge of the construction 
of this Wonder of the World, Taj Mahal. When these masons were doing their 
duty, stage by stage, each one was trying to do his best. But you will agree that these 
masons, though they were dedicated to the jobs assigned to them, have hardly the. 
time and rarely do they show the inclination, to consider primarily the architectural 
form of the Taj which would ultimately evolve as a result of their combined labour. 
So the architectural beauty of the Taj, for which it is renowned, really eluded those 
who did the job. It seems to me that you and I, when we deal with our cases from 
d@y to day, are no better than those masons. We are concentrating on the facts 
of each case. We are concentrating on the points of law which arise on the facts 
of those cases. But in this process we are apt to forget that what we do in our 


Courts from day to day, constitute a dedicated effoy, is intended to constitute ~ 


in any way a dedicated effort, in the service of Law. Itis that concept of law in the 
light of this philosophy—the fundamental foundational basis—that I am asking 
you to consider tonight. 

You know there are several schools of the jurisprudence of law. There was 
the Analytical School of Law. In that aspect of the matter, no sociological consi- 
deration came into being. It is put as the order of the King and the sanction behind 
his order is that the order is made on the philosophical basis of law. 

Then you have the Ethical School of Law which said Law was not a sociological 
institution, but was based on considerations of morality, considerations of right 
and wrong, moral or immoral. That was the ethical concept of the basis of Law. 

There is next the historic concept of Law which considered that Law is not 
made, but it is based on usage and customs, Sadhachara. 








* A summary of the address delivered by the Hon’ble ar is of India “before the 
members of the Bench and the Bar of Madras during his recent visi 
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These different views of the fundamental concepts of law were found inadequate 
by socidl thinkers in the later part of the 19th Century and in the first part of the 20th 
Century and that gave rise to what may be regarded as the Functional ar the Soci- 
logical School of Jurisprudence. This school of jurisprudence, in my view, took 
the elements of philosophical, ethical and historical concepts of law and super- 
imposed on them the paramount consideration that law is £ flexible instrument for 
socio-economjc change. Law is a social institution, institution devised by human 
agency in order to resolve the social and economic conflict that torment social 
structyre from time to time. Law therefore changes from time to time.. It cannot 
be static. It must be dynamic. Law is not made by the Legislature or even by 
august looking Judges sitting in Chambers. Law is the result of a s®cial effort to, 
meet the unsatisfied but legitimate human desfres and ambitions. From this view, 
law becomes an instrument of social and economic change and it is the functional 
aspect of law that is significant and important. In my owf humble way, I believe 
that when Holmes popularised the principles of social and econémic concepts of 
Law, he made an original contribution to the development of law and it is on the 
basis that we agree to treat Law as a flexible instrument of social and economic 
change, that I want you to consider the scope of our duties and occupations in regard 
to our service of Law. We are, therefore, the custodians of human liberty and human 
progress and it is necessary to remember that the concepts of human liberty and 
human progress do not function in isolation, do not function in antithesis, but they 
function in synthesis. Law, therefore, attempts to be perfect. But, law which is 
dynamic and which is conscious of the purpose which it is intended to discharge to 
our desire, attempts to reconcile the two concepts of human liberty and human pro- 
gress, to discover a rational, harmonious and reasonable synthesis. It is in that 
light that we owe a duty to law. 


If that is so, would it not be right, if I say, that work in Courts is but such 
an attempt ? Ihave always felt, I personally appeal to youto share that view, 
that the administration of law in the context of India’s position to-day should be 
regarded by Judges and Lawyers alike as the highest form of social service. But let 
us never forget that, when we are administering law, you are assisting us and ‘we 
are deciding. In this process of joint partnership which is in operation, let us not 
forget that the work we are doing is not a commerical thing. It is a mission 
endowed with a certain amount of sociological, ethical and spiritual way of life. If 
you look at law from this point of view it should appeal to the inner self of the 
Lawyer and Judge alike. We are administering law to the human society as if in a 
temple. When we start our work in Courts, in the morning when the day 
begins, and at the end of the day, both the Bar and the Bench bow down. I 
deliberately, consciously and consistently bow down a little lower in order that 
the salutation offered by the Bar to the seat of Justice should reach the seat and 
not be intercepted by me. That salutation is not to the individual who occupies the 
Judicial chair for the time being but it is intended to be offered reverentially to the 
Seat of Justice, in the Temple of law. It is in that concept of justice that a Judge 
should approach his task. That judicial approach makes a judge necessarily humble. 


When it comes to the Bar, the members of the Bar as I said, are entitled to win 
their cases. Their clients sitting behind must be satisfied. But a Lawyer should 
always remember that he is also assisting the very solemn, ethical and spiritual duty 
of administration of justice. Lawyers like Judges should be fully conscious that it is 
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not a mere mechanica] and commercial proposition for which they wear the gown 
and the bands and the presence of the gown and the bands is a badge of dedication— 
dedication to the Administration‘of Justice. The administration of Justice functions on 
the basic principle underlying tfe administration of Law. I suppose ethical considera- 
tions, considerations of rectitude and considerations of professiondl propriety hardly. 
need be lectured abSut. They come éo you automatically. In the Courts of Law, 
therefore, the atmosphere must be serene—an atmosphere which Į witnessed in the 
templesof Lord Venkateswara, where I experienced a serenity, a sort of spiritual 
bliss, though momentary aud felt that there is a certain invisible forcg—ethical 
force. It is that feeling which must sustain you and me when we make our obeis- 
ance to tite Seat of Justice. If you are imbued with that thought then naturally 
the atmosphere in Courts will be serene. An angry Judge ora rude Lawyer in- 
evitably introduces some sort of irrational anger. You know the saying in the 
Geeta that ““Krodhat dhavathi sammohah, sammohat smriti vibhramah’? anger makes 
a man blind And the blindness affects his intellect and makes him lose sight of Truth- 
Therefore when we are partners in this very solemn task of administration of justice, 
forget each other’s weaknesses. Let us concentrate, each one of us, on the good 
points and let us above all remember, that our gowns and bands are a token of 
assurance to reach the goal of administration of justice. We are servants of justice, 
followers who belong to the Brotherhood of law. We are in the midst, so to 
say, of changing circumstances a situation of crisis of character. Let us, each one of 
us, not do or say anything which will in the slightest degree, even inthe remotest i 
possible manner, affect the confidence of the public in the purity, fairness and 
impartiality in the administration of justice. 


It was as early as 1906 that Justice Cordozo addressing Lawyers in America 
told them that the three enemies of democratic administration of justice were un- 
predictability, delay and cost. Each one of you will have a number of stories to 
speak about. unpredictability. The matter of unpredictability and chance and 
counter-chance, has created a sort of craze in the minds of the litigant public not to 
be satisfied with any decision. One Judge takes one view and another Judge takes 
a different view. In this process the litigant says that the question disputed is a simple 
one and these highly paid officers who are supposed to be Jearned Judges are unable 
to see it. The point is whether, the time has not come when our law processes are 
changed so as to reduce the number of appeals and second appeals. 


Then you have delays. In regard to the delay both the Bar and the Bench must 
share the responsibility. ‘‘ Adjournment by consent, both the parties agree” is 
the usual form of adjournment. Delay makes the disposal of cases difficult and 
the individual angry. But both the parties must be inspired by the same desire and 
missionary feeling to assist the administration of justice. 


Lastly there is the question of cost. I do not know whether you realise it is 
a fact, that some litigants are honestly and effectively disuaded from going to Courts 
on account of costs. This is a matter of grave concern to those of us who are in- 
terested in the continuance of the present set up of the administration of justice. 
After all it is time you remember that law is the servant of society. “‘ Dharanat 
Dharmamityahuhu’’. It is called Dharma because it helps to sustain the society. 
“ Dharmo Visvasya Jagataha Prathista”’. Law is the very foundation df the structure 
of society.. If the cgmmon man feels dissatisfied with the unpredictability, delay 
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THE INDIAN LEGAL PROFESSION. l j 
" By 
Dr. KALASNATH KATJU, M.A., LL.D. 
: Allahabad. é 


The Indian legal profession is undergoing, in this revolutionary age, a revolu- 
e tion of its own. It is an offspring of the British rule in India.~ Before the advent 
of that rule, neither were there aħy established law Courts of different grades, nor ° 
Was there any legal profession to assist the Judges in the administration of justice. 
The profession rose slowly into prominence. Right from the start it required a high 
standard of education from its members, and that high education spread slowly in 
the land. In the beginning it attracted the youth coming from the higher classes” 
of the community, particularly those who were accustomed for generations to doing 
administrative work in the offices of the preceding rulers. The number of lawyers 
was in the beginning, not Very large, and they were, almost all of them, from a here- 
ditary point of view, suited to the profession. Therefore, comparatively eaking, 
there was not much unemployment in the profession. On the other hand in-every 
district and in every High Court the leading members of the Bar dominated by 
their talents, experience and high character, not only the Law Courts and assisted ° 
the judges in the administration of a clean, honest, and independent justice. They -> 
also dominated public life and all political, social welfare and other public activities 
were definitely in the charge of legal profession. The leading lawyers of the land 
were founders of the Indian National Congress, and all our political movements. 
right up to the advent of freedom and independence were carried on and controlled 
by the lawyers of India. All that has now changed. Education has spread enor- 
mously throughout the land, urban areas and rural areas alike, and it has spread 
among all sections of the community, high castes and low castes alike. All castes and 
creeds are equally nowadays represented in the legal profession. Further fifty years 
ago there were few openings for educated young Indians. All the doors to reg- 
ponsible public offices were barred, and in the result the legal profession attracted to. 
“itself in India young men of the highest intellectual calibre and a¢ademit qualifica- 
tions. Nowadays conditions have completely changed. Talented young men 
have enormous opportunities for public and official service in different spheres. 
and walks of life which offer positions with assured immediate emoluments and a 
lucrative future. On the other hand with the legal profession today is associated 
in the public mind an element of uncertainty and risk. Quick success in the pro- 
fession is not considered an assured proposition. It may or may not come at all. 
The result is that though the number of practising lawyers is rising higher and higher, 
it has ceased to attract brilliant talented-young people, and intellectual standards, 
have in the result, it is said, gone low. Added to it is the fact that most of the young 
lawyers now joining the profession have no family history in the profession to fall 
back upon. Indeed many are the first in their families to have gone'in for any e 
education. Life has also become hard and competition in the legal profession has 
- become exceedingly severe, and for the beginner in the profession conditions are 
becoming increasingly difficult. Then there has been another vast change -ir the 
economic life of the country. India lives in its villages—anything between 80 to 85 
per cent. of the population live there. Out of them between 70 and 75 per cent. 
depend upon agricultural pursuits for their livelihood. Quite definitely ours in © 
India was, and is so far, an agricultural economy and the institution of property 
in rural area was concentrated on land. Zamindari system prevailed throughout em 
the country, particularly in northern India. “Under this system all land, cultivated 
or uncultivated, belonged to people who were called zamindars (landlords) and 
who were in direct contact with the Government of the day. These zanvindars, in 
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their turn, let out the land for cultivation to tenants and prectically became inter- 
mediaries between the actual cultivators and the State. Zamindaris differed consi- 
derably in size, some were very large and consisted of many villages, others were 
comparatively small, while the tenants were practically cultivators of small areas, 


This zamindari system was the pivot of the institution of private property in 
northern India, and formed the very basis of litigation in the Law Courts. A few 
of these villages, were industrialised and seldom formed any subject-matter for judi- 
cial investigation in the Law Courts. On the other, hand the zamindari system 
presented all sorts of problems for judicial exploration, much ta the advantage of the 
legal profession. In urban areas of course conditions were slightly different and 
there was some industrial and commercial litigation added to litigation relating to 
house property. During the last 16 years of Independence social etenomy has 
entirely c ed. As a result of protracted agisation zamindari system has been 
abolished and the zamindars have been paid statutory compensation for their vast 
properties. The cultivators—the tenants of the former zgmindars—have now 
become landowners in direct contact with the State but limits have also been set 


to their land holdings. A family of five cannot own more than thirty or forty acres 


of land at the most. 


The result of the abolition of the Zamindari system in rural areas has been 
for all practical purposes the extinction of all substantial forms of private property 
in those areas. While the system prevailed the zamindaris amounted to vast pro- 
perties in the hands of the private owners and landlords. Just as we have wealthy 
industrialists and capitalists in the urban areas, so in the countryside there were 
‘wealthy zamindars whose annual income ran into lakhs of rupees. In Bengal, 
Bihar and some portions of Uttar Pradesh the system of Permanent Settlement 
was introduced in the later half of the 18th century by Lord Cornwalis, the then 
Governor-General. Land revenues assessed upon land was not liable to revision 
or increase, and that made the cultivated land in rural areas a cherished and most 
valuable property, but in other parts of India also landed property was a valuable 
esteemed hereditary possession. Laws of succession and of transfer by gifts, leases, 
mortgages and other methods were continuously taken advantage of by owners. 
Frequently question arose out of disputed succession and transfers and in the civil 
Courts fascinating litigation arose out of complex disputes relating to landed property. 
Difficult and complicated questions of law often arose and were the subject-matter 
of elaborate legal examination in the superior law Courts of the land. They provided 
valuable material for consideration and consumption of lawyers. Indeed the Dis- 
trict Civil Courts outside big cities and towns were engaged almost continuously 
in the disposal of litigation relating to valuable landed property in rural areas. With 
the abolition of the Zamindari system has come a revolutionary change in the legal 
skies. All these big landed estates are gone and in their place have come into exis- 
tence small holdings of a few acres of cultivated land held by millions of ordinary 
cultivators. Questions_of succession relating to these small holdings seldom arise 
and are rarely the subject-matter of litigation in civil Courts. Mortgages of cultivat- 
ed land are often not permitted under the law and Dr. Rash Behari Ghosh’s. cele- 
brated treatise on the Law of Mortgages are seldom mentioned. Indeed the Tagore 
Law Lectures once the great exposition of Indian Jurisprudence, have ceased to be 
of much importance to a lawyer in his daily life. Formerly in rural areas -the 
Zamindars used to build noble mansions and there was extensive valuable, house 
property, but now the Zamindars have ceased to reside in rural areas and have after 
the extinction of their Zamindari properties shifted to urban areas. In rural areas 
valuable houses are mostly gone, and have ceased to be of any particular use or 
advantage to the owners. In current times our Indian villages are full of small 


e pukka or kutcha houses. 


Agricultural economy is now being replaced so far as urban areas are con~ 


= cerned by an industrial economy. Here again mortgages which were so familiar 


to lawyers have been replaced by advances from Banks and Co-operative Societies 
and the old world transactions with usurious money-leaders have disappeared. 
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Trades, business and industries, both in the public as well as the private sector, 
are carried on through companies and registered partnerships. The result of all 
these ges is that the complexion of judicial work in the civil Courts is all chang- 
ing e uncertainties and obscurities of the old uncodified Hindu laws have all 
been femoved by simple and intellgible legislation, and in place of different varieties, 
of civil litigation we have now good deal of litigation arising under company law 
and tax statutes. The Income-tax ahd Sales tax and other tax legislation is now 
frequently the topic of discussion in the Law Courts and keeps the dawyers engaged. 
The regult is that civil litigation with which we were well acquainted and which used 
to keep the District Civil Courts busy will now be reduced to an ae extent, 
and will require the services of a lesser number of practising lawyers. u- 
cation may also require a change and revision. In our Law Colleges, greater atten- 
tion will dow have to be paid to Industrial, Labour and Tax Laws so that the Indian 
Law students may gah i familiarity with the class of legislation with which they 
Have to deal frequently in the law Courts. 


These and many other problems affecting the legal profession arising out of the 
changed conditions require careful detailed consideration separately. Number of 
practising lawyers should be reduced, and standard of legal. education raised, 
and courses of legal education itself should be revised, and leading members of the 
legal profession should, asjn the olden days, take a prominent part in various 
spheres of public life. 





~ 


BOOK REVIEW 


INTRODUCTION TO MODERN HINDU LAW by Dr. J. Duncan M. Derrett, Oxford 
University Press Bombay-1. Price Rs. 30. ` | 


Dr. J. Duncan M. Derrett is Reader in Oriental Laws in the University of 
London. He was Tagore Professor of Law for 1953. He has in his hook ‘ Intro- 
duction to Modern- Hindu Law’, taken up the task of providing a text-book for 
students in this branch of the Law. The author says that he has avoided lengthy 
expositions and repetition of the out of date and antiquarian wherever these Could 
be avoided. He has eschewed extensive quotations from original sources, to suit 
the convenience of students both inside and outside India for whom the book is 
mainly intended. 


* The learned autho: refers to “ the shameful defeats that Mayne ‘and Mulla 
continually suffer in the Courts and at the hands of critics and warns the text-book- 
writer, and his reader, that the writings of jurists. are no authority whatever until, 
as sometimes happens 2 Court advisedly relies upon them.” But this is equally 
applicable to any other jurist in any other branch of law. l 


`y 


Dealing with Religious endowments the learned author says, “‘ There is no 
difference in Jaw between the family idol and the public idol, the artistic bronze 
murti (image) and the lump of stone at the street-corner. The care spent on them 
will depend upon the property they own, and the prestige which attaches to them.” 
{page 494, para 784). The observation seeme to be based on superficial and cursory 
acquaintance with the external formalities and betrays a lack of deeper 
understanding of the essentials of Hindu religion and worship. In the preface, 
the learned author quoting the observation of Rajamannar C.J., “ It will be idle 
on the part of a young lawyer to spend his time with historical development of a 
princ olk when it is found enunciated authoritatively in one of the latest decisions 
of the Supreme Court. Which learned Judge would listen patiently to an argu- 
ment from a junicr Advocate on a question covered by a recent decision of the 
Supreme Court if he were to begin from Justinian and Coke and the Reports of the 
Sadr Diwani Adalat?” says that ; ‘‘ The rhetorical question looks absurd, but what 
he was saying tactfully is nothing less than the truth, that the Mit8kshara, and 
Macnaghten and Strange and Moore’s Indian Appeals had by an large had their day.” 
and adds: ‘*Our present judiciary are capable of the occasional howler. Even 
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the Supr iver tis been <létected in a surprisistg piece ‘of ignorance.” I am 
afraid that remarks such as these detract from the dignity which any 


standard book on law should necessarily conform to. When the learned*author 
claims this book having been written to serve the student of Hindu law for the 
examinations of the Universities of India and Pakistan and the University of London 
and also the student taking the Hindu Jaw pgrt paper in the examinations for call 
to the English Bar, he should have adopted more sober language whenever and 
wherever criticfsm was called for. 


The Jearned author says that Vara-dakshina; is a “ bridegroom-price to induce 
the bridegroom?’ family to consent to the marriage.” and that it is certainly’a dowry 
within the meaning of the Act. He adds, “Now that marriage is compulsorily 
monogamous the power of parents of an unmarried man of good earnittg-capacity 
to hold out for a high dowry is great, and the religious and social obligation on parents 
of daughters to secure their marriages at all costs tends to strengthen the bargaining*— 
power of their opposite parties.” [page 146, para 218] The view expressed by 
the learned author must quicken the conscience of the Hindu commynity in order 
that the members thereof may not become the laughing stock of the entire world. 
It must, however, be noticed that a Hindu marriage is a sacrament and is never 
allowed to be turned into one of commercial bargain. Hindu custom requires 
that a bride has to be given away decked with jewels.* At thé time of marriage 
ceremony the following verse is usually recited : 

Sat SAAT TANTO ea 

areas | fers get aweraisriee N 
which implies that the desire to attain heaven prompted the gift of the virgin with 
wealth. 

The learned author says that this book was not written primarily for a practi- 
tioner and he admits that excellant practitioners’ books are on the market. The 
learned. author says that he has avoided that method of teaching Hindu Law— ‘first 
to start with the sastras passing to Anglo-Indian Case-law and statutes and moving 
thence to the Code”—a method which according to him will probably die out if 
it survives anywhere. The expression of view is natural encugh as within a few 
years it will only be the Code and not the interesting pre-history of it that will be 
the concern of law students and lawyers. 

The Ancient Hindu Law has been unduly compressed and emphasis has been” 
laid on recen: decisions on each topic ir this book. While it may be the Code that 
governs, the background of it cannot altogether be neglected, and this way it will 
be necessary to have sound knowledge of the principles of-customary Hindu Law 
as expounded, in the leading decisions, if time and again controversial questions 
come up for discussion, whether inside a class room or before a Court of law. A ' 
bare statement of legal principles cannot be easily appreciated by students unless 
the facts of the leading casts in which those legal principles were laid down are 
also given. This gap has not been supplied by the book under review. 

One interesting feature of the book is that it deals with Hindu Law as adminis- 
tered in the former British Colonies of Afiica, Kenya, Tanganyika, Uganda 
and Zanzibar. 

Despite the extravaganza: indulged in by the Jearned author which he could 
have eas y-avoided, I must say that this is a book which deserves the keen attention 
of students of Hindu law, profrssional lawyers aud Judges. In my opinion portions 
of the book read exceedingly well as so much of freshness of outlook and critical 
mind have been brought to bear on them by the learned author. 

S. SWAMIKKANNU, B.SC., M.L. 
y Advocate, Madras. 
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NASWAMI AIYAR'S 81st BIRTHDAY. 


We offer our hearty felicitations to Thiruppugazh Mani Sri T. M. Krishnaswami 
Aiyar on the happy- and auspicious occasion-of his 81st Birthday (L5th September, 
1964). His life has been active, rich, and purposeful; a life of success at the Bar, 


a life of service to the cause of Religion 3 in short, a life worthy of emulation. - 


Appreaticed under Sri L. A. Goyindaraghava Iyer, a prominent Lawyer of 
those days, he was enrolled as .a High Court. Vakil in Aprii TA 
about the same time that Sri Alladi Krishnaswami Iyer and Sri K Y 
[yer also entered the-profession and the three Krishnaswamis soon no ate 
mark in the profession but- distinguished themselves in ofhér walks of Jife:-Sri-T, \ 
Krishnaswami Aiyar was a forceful Advocate and within a comparatively: 
time he built up a lucrative practice on the Appellate Side:; He-wag alway 
to the opposing Counsel and courteous to the Junior mef ners" OTY zE 
was President of the Madras Advocates’ Association for two temi "AFT doyen 
of the Madras Bar few have commanded in‘equal measure the respect and regard 


of the members of the Bench and the Bar.’ ix ILZCT 


There was a short interlude in his legal career, when he was pointed as the 
Chief Justice of the Travancore High Court. During the brief term of four years 
from 1943-1947 he made a great impression on the Travancore Bar. In recogni- 
tion of his valuable services to - the Judiciary the Maharajah of Travancore 
conferred on him the title of “‘ Rajyaseva Pravina’’. On relinquishing the high 
office he resumed his practice at the Madras High Court. 


An the midst of his active practice at the Bar Sti T. M. Krishnaswami Aiyar 
found time to devote himself to the spread of religion and piety by holding 
ereligious discourses and . Bhajans. His soul-stirring recitals of Aponag:rinathar’s 
and Thayumanaswami’s padals captivated his audience, and his religious discourses 
inspired his listeners to lead a spiritual life. His Ishta Devata is Lord Muruga 


and it can be truly said that his life has been one of dedication in the service of 
Lord Muruga. ; l 


Sri T. M. Krishnaswami Iyer has been closely connected with our Journal 
and has been an esteemed member of the Editorial Board since the.year 1934, 
except for the short period when he presided over the Travancore High Court. His 
Keen interest in the development of the Journal and valuable guidance in the 
conduct of it has been a source ‘of strength to us. We are- therefore’ all the 
more happy to avai: ourselves of this occasion to express our gratitude to him and ° 
join with the numerous admirers and friends of .his in wishing him ‘ Many 
Happy Returns of the Day? - me 

We offer to Lord Muruga our special prayers to Bless him With long life 9% 
and good health so that he may continue to spread light and goodness among » 
us all. m 
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‘SURRENDER OF ACCUSED IN COURT ” . 
a By 


" Spx K. P. MADHAVACHARYA, B.A., Ble Judicial Magistrate, Krishnogir: 


It very often happens that persons, who are registered as accused in reported 
cases under Police investigation, and person who is suspected as accused and who 
is wanted by the Police in such cases under investigation, particularly in non- 
bailable grave crimes, surrender before Magistrates, usually presenting a surrender 
tition. At times, in cases of very grave crimes, like murdg¢r, wherein bhil is not « 
to be grgnted in ordinary course, the surrender petition is also followed by 2 petition 
praying that the accused should not be handed over to the Police, if moved by the 
Police, expressing a general and vague apprehension that he would “Ise subjected | 
to ill-treatment or that third degree methods would be used against him by the 
Police for creating legal evidence. 


On such surrender of accused before a Magistrate, the first issue that arises is, 
under what provision of law and to what custody the Magistrate is to 
commit that accused. No doubt, in practice, such accused is being remanded 
to judicial custody under section 167, Criminal Procedure Code, but it is 
doubtful whether that section is applicable to such a case. A cJose reading of that 
section would clearly indicate, and the commentarics thereon in authoritative law 
books would also confirm, the view that section 167, Criminal Procedure Code, 1s 
applicable only to persons accused of offence and arrested by the Police during 
investigation. Under that section, the accused 1s to be committed to Judicial custody 
only if ‘‘ there are grounds for believing that the accusation or information 1s well 
founded ” as against the accused. If the accused claims a remand to judicial 
custody under that section, then it would implicdly amount to his admission that 
the accusation against him is well founded, which would be a legal anomaly. The 
more we think about the legal implications of that section, the mare we would be 
fortified in the view that it is absolutely inapplicable to the case under reference now. 
On the other hand, if the surrendering accused canvasses that section for remanding 
him to judicial custody to evade the clutches of’Police investigation, he has no right 
to insist before the Court or Magistrate that he should not be committed to police 
custody, as that section itself provides for ordering such police custody for purpose 
of investigation, and it is absolutely in the discretion of the Magistrate, though it is 
to be judiciously used. Thus, if section 167 is to be inapplicable, the only other, 
section relating to remand or extension of remand in judicial custody is under sec- 
tion 344, Criminal Procedure Code, which is applicable only in cases in which the 
Magistrate has taken cognizance of the offence or during trial of cases, taken 
cognizance of by him and such remand cannot be given by a Magistrate not having 
jurisdiction over the crime in question. Hence, the provisions of that section are 
also not applicable to the case under discusssion. Except these two sections, there 
is no other provision of law enabling the Magistrate to remand any person to judi- 
cial custody under the Criminal Procedure Code. The prescribed printed forms 
of remand also relate only to these two sections. In this connection, the provisions 
of section 64 and section 65, Criminal Procedure Code, are noteworthy. Section 64 
is not obviously applicable to the case under study, as it relates to offence commit- 
ted in the presence of a Magistrate. But, it should be noted that under section 64, 
Criminal Procedure Code, the Magistrate may, subject to the provisions of bail, 
commit the offender to custody, and in that section; the remand is issued under 
section 344, Criminal Procedure Code, as the Magistrate takes cognizance of the 
offence committed in his presence when making the arrest. Section 65 is the gene- 
ral provision enabling the Magistrate to arrest any person for whose arrest he is 
e competent to issue a warrant. In the case of surrender of accused now under dis- 

cussion, the Magistrate arrestathe accused only under section 65. But, in section 65 
the provision for committing the accused to custody is deliberately omitted, un- 
ike in sectio 64. At that stage, a Magistrate arrests the accused only as any other 
authorised persons or as even the police would do. It may be noted, that under 
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section 59 (1), CriminalsProceduye Code, even private persons can arrest an accused 
committing non-bailable or cognizable offence or any proclaimed offender.» Hence, 
at this stgge, after arresting the surrendered accused under section 65, Criminal 
Procedure Code, the next course open to the Magistrate would appear to'be : 


(1) To release him on bail, if it is a bailable offence or ifehe uses his dis- 
cretion in favour of the accused in releasing him on bailin non-bailable offence 
either under section 496 or 497, Crimirfal Procedure Code, as the case may be ; or 


(2) To hand over the accused to the concerned Police, without making any 
° judicial order as regards custody either under section 167 or section 344, Criminal 
Procedure Code, so that the Police may carry on their statutory function of investi- 
gation and if it is not possible to complete investjgation in 24 hours, then to produce 
the accuscd before the Magistrate, who will then exercise his Judicial Magisterial 
function under section 167, Criminal Procedure Gode and order the accused to be 
plated under such custody as he deems fit. Hence at this stage of surrender of the 
accused, it appears the objection of the accused on his general apprehension of 
police torture js unsustainable in law and on that ground that Magistrate may not 
be correct in exercising his powers under section 167 or section 344, Criminal ~ 
Procedure Code. The Police is a statutory body established by law to investigate 
into cognizable offences and even in non-cognizable offences on Court’s direction 
and the accused’s oBjection that he would be beaten or tortured by the Police during 
investigation, if handed over to the Police, is untenable. If anything untoward is to 
happen to the accused in any particular case, itis a matter for separate action and 
the concerned officer would be liable for it in due course oflaw. The accuscd cannot 
have his choice and he cannot impose his objection for obligatory acccptance, 
impeding the due course of law in police investigation. In short, in such cases of 
surrender, it would appear, the Magistrate has no statutory power or provision 
enabling him to remand the accused to judicial custody either under section 167 or 
section 344, Criminal Procedure Code. Courts and Jails should not be converted 
into asylums for offenders committing grave crimes as a means to evade lawful 
statutory police investigation, which is also a denial of justice, as the victim of 
crime is also equally entitled to that justice. I am submitting this for considered 
view of learned jurists, purely actuated by academic interest, to get any possible 
enlightenment and it is not intended to comment upon or criticise any authority 
in the matter. ' 


THE PUBLIC PROSECUTOR v. THULASINGAM 4 NOTE ON. 
By 
N. RAMANATHAN, B.A., B.L,, z 
Assistant Public Prosecutor, (Grade I), Cuddalore N.T. 


The two ingredients necessary to prove a case of death by rash and negligent 
driving of a motor vehicle punishable, under section 304-A, Indian Penal Code 
are: (1) whether the accused was the driver of the vehicle at the time of the occurrence 
(identity of the driver) and (2) whether the vehicle was driven rashly or negligently. 


As regards the first ingredient, in respect of public passenger vehicle® 
(buses), it may be found out who was the driver at the time of the occurrence? 
because disinterested passengers in the vehicle may be got with some difficulty to. 
speak about the fact. But for other vehicles, the occupants may be intercsted 
in the driver, Ifthey are to speak to the sole fact of the accused being the driver, 
they may not be helpful to prove the other part of the case namely negligence or 
rashness and may even Handicap the case. Admittedly the vehicle is a fast moving 
one on the road and therefore no outsider could clearly see the drfver. Even 
supposing ong saw the driver at a previous point of time in the vehicle, before the 
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occurrence, it can be easily argued that the drivership could have changed hand 
in the meanwhile. Sometimés, the owners of motor vehicles drive them and 
after an occurrence are likely to throw the blame,on the paid driver. S2 certain 
amount of artificial and suspicious evidence is bound to come and’is coming up 
before Courts., Sometimes drivers adopt a method of hit and run away, for 
many reasons. 


However the salutary section 89 of the “Motor Vchicles Act has been enacted 
making it obligatory on the drivers of motor vehicles involved in accidents, to render 
first aid and report the circumstances of the occurrence to the nearest Police Station. 
With this section 8q, it will be useful to consider the decision of His Lordship Mr. 
Justice? Sadasivam in Public Prosecutor v. Thulasingam?. His Lordship has eld in 
his decision that the first information of the driver of the vehicle aboutethe circums- 
tances of the occurrence when he drove the vehicle, made to the Police will not ke ° 
proof of the fact of his admission that he drove’the vehicle at the time in questéon. 
He holds that the report is inadmissible, as not being a substantive cvidence and 
that it will also amount to a confession to a Police*@fficcr. To say that 
it is not a substantive evidence, His Lordship relies on the decision in Nisar 
Alt v, State of Uttar Pradesh?. In His Lordship Mr. Justice Sadasivam’s deci- 
siom, the effect of scction 89 of the Motor Vehicles Act, which casts a statutory obli- 
gation on the driver to report and which fact will distinguish it from Nisar Ali’s case? 
and creatc an exception to it, has not come up for considcration. In the light of 
section 89 of the Motor Vehicles Act, the first information will ke a substantive 
evidence. Further the point that the informant has informed in his report under 
section 89 of the Motor Vehicles Act that he is the driver, will not amount to a 
confession but only an admission. If the report contains facts admitting his ncgli- 
gence or rashness (which is not so likely) it may amount to confession. In all 
cases the driver will give such a report detailing circumstances that he has-been 
neither rash nor negligent. So the point known from the report of the accused 
that he was the driver of the vehicle at the time of the occurrence will not violate 
the rules of evidence regarding confession. Morcover the point that the first in- 
formation given by the accused to the Police can be used for limitcd purposes has 
come up for decision before his Lordship Justice Ramaswamy in Adimoola Pada- 
yachi v. State®. His Lordship after reviewing the long list ofcascs on the subject has 
decided that certain portions of the report can be admitted under section 8 of the 
Evidence Act, as a piece of conduct influenced by the fact in issue or relevant fact. 
The effect of this decision. has not been considered by His Lordship Mr. Justice 
Sadasivath. But it may also be noted that His Lordship Mr. Justice Ramaswamy 
has not adverted to the Supreme Court decision’ Ntsar Ali v. State of Uttar Pradesh, 
The report under section 89 of the Motor Vehicles Act comes also under section 1 7 
of the Evidence Act as an admission not amounting to confession, because it rclates 
only to the identity of the driver. It is also expedient to admit the report in evi- 
dence in the interest of the public, prosecution, defence and Courts as the earliest 
picce of dociument in the case to arrive at a just conclusion in the case. Itis therefore 
desirable that the decision of His Lordship Mr. Justice Sadasivam in Public 
Prosecutor v.' Thulasingem! should, be reconsidered. | 


1. (1963) # M.L.J. 478 : (1963) M.L.f.  (Crl.) 314. 
Cri.) 558. (1960) M.W.N. (Cri.) 152. 
2. (1957) S.C.J. 392: (1957) M.L.J. k > 
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THE LAW IN A WELFARE STATE* . 
. i By 
V. S. JETLEY, 4 
«Joint Secretary and Legal Adviser, Ministry of Law, Government of India. 


What happens in a lawless State? There human problems are not solved 
e but they afe just disposed of. A desert created is called a garden and citizens are 
made to believe that it is so. In & democratic State where the rule of law prevails 
do you think citizens will allow a desert to be called a garden? I have no doubt 
that they will not, tHatks to the free press. As we all know, freedom of speech and 
of the press are essential to the enlightenment of a free people. The liberty of the 
press is dear to a democratic State. ‘Where the.rule of law prevails the free press 
functions fearlessly. 
2. In a democratic State the law plays important role in our lives. Ina 
welfare State it plays a dynamicrole in establishing social and economic justice and 
equality. The law is one of the most important methods of social control. Except 
for Sanyasees and Yogis living in the Himalayas and other inaccessible- places, every 
individual today touches the law at many points from birth to death and more re- 
cently even prior to birth. 


3- A democratic State is not necessarily a welfare State. The idea of a welfare 
State comparatively speaking is of recent origin. “The earlier forms of Government 
including even democracies were responsible for Law and Order and the safety 
and security of citizens.‘ The State then was like a night watchman keeping 
guard over its citizens. Thė welfare facilities were viewed with suspicion, The 

“relations between the employers and employees were based on the theory of supply 
and demand’. In the name of the liberty of the individual, workers led a misera- 
ble life. The State was a passive onlooker. The poor were free to remain poor 
while the rich were free to become richer. The theory was that that Government 
is best which interferes least with the life of the individuals. 


4. A welfare State is the result of an attempt to avoid the excesses of totali- 
tarianism on the one hand and the uncontrolled individualism on the other. The 
conception of a welfare State is based on the new principles of social welfare and 
common good. The protection of the labourer from exploitation, of women from 
masculine domination, of children from parental indifference and neglect, or of the 
poor from oppression by the rich 1s no longer‘an mcidental governmental actıvıty. 
In a welfare State.it 1s one of the most important activities. The interference by 
the State with the liberty of the individual is justified on the basis that the welfare of 
the people is the supreme law of the land. po wi i 


æ A talk from All India Radio broadcast on 12th September, 1964. By courte) of All Indi 
Radio, Delhi. j : : d , 2 3 
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5. The main function of a welfare State is to help the individual to develop 
his personality to the full and to bridge the wide gap between the rich and the 
poor. J remember in his laws Plato would not permit any citizen to posgess more 
than four times what the poor citizen possesses. PYato, as we all know, was. a great 
philosopher and thinker. In a welfare State the enquiry shifts from ‘ who are the 
Poor ?” to‘ why are they poor?’ The probl¢m of poverty is nô longer regarded as a 
personal problem inherited from birth. I am reminded of a famous declaration of 
International Labour Organisation in 1944—“ poverty anywhere constitutes a 
danger to prosperity everywhere.” The glaring inequality between the pich and 
the podt a welfare State is required to abolish. This, however, is the negative 
aspect. The positive aspect is to provide social security. Housinf® unemploy- 
ment insurance, old age pensions, national health insurance, education, labour 
and child welfare are some af the social security measures, : 


6. Lord Beveridge was asked whether Britain could afford*the Beveridge 
Plan of social security. “His reply was— i 


““ This is a question with a catch in it, like the schoolboy question ‘ Have 
you let off beating your mother ?” It assumes something that is not true ; it assumes 
that wise distribution of your income ‘costs anything. Now, to my mind, it does 
not cost anything to distribute your Income so that you spend it upon the more 


urgent things before you spend any of it on the less urgent things. This is merely 
‘wise spending.” ‘ ! 


Whatever may have been the views of Lord Beveridge on politics his views 
on social security are not unsound. The criticism that the people may become 
‘drones and paresites in a welfare State overlooks an important aspect of social security 
that it provides for minimum conditions to help the individual to stand on his own 
legs. Experience has shown that social security is not a burden but wise investment 
in human capital. It has taken Britain and some other countries many years to 
become a welfare State. In the Constitutions-of the, United States, Soviet Russiag 
Ireland arid other enlightened countries also the promotion of the welfare of the 
people is the declared goal. l A : 


7- During the British rule in India the State was a Police State concerned 
primarily with the maintenance of Law and Order and economic exploitation. 
With the dawn of independence, our country switched over from a Police State to a 
welfare State, and the welfare of the people which is the supreme law received a 
Place of pride in our Constitution, 


8. The Constitution is our basic law. The preamble to the Constitution 
refers to the solemn resolve of the people of India to secure to all its citizens : 
JUSTICE, social, economic and political; and also EQUALITY of status and 
of opportunity. The Directive Principles in the Constitution require the State 
to promote the welfare of the people and direct its policy towards securing 
that the operation of the economic system does not result in the concentration of 
wealth and means of production to the common detriment. The Directive Principles 
also requirethe State to make effective provision for securing the right to work, 
to education and to public assistance in cases of unemployment, oldeage, sickness 
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and Tebic and im otherecases of undeserved want. The State is further 
expected to secure, by suitable legislation, to all workers, conditions of work ensur- 

ing a dedent standard of life and ‘full enjoyment of leisure and social and cultural 
opportunities. The duty of the State is also to raise the standard, of living of its 
people and to improve public health. 


9. The Directive Principles declare the policy which the Stat® should strive 

e for in order to be a welfare State. They are not mere platitudes. It is true they 

are not enforceable by any Court but nevertheless they are ‘‘ fundamentaf in the 

governance of the country.” ‘The State applies them in making laws. Conscious 

e of the felt necessities of the times the Supreme Court derives assistance from them 
in wpholding the validity of the laws. 


10. The tgxation, estate duty, land reforms and other similar laws are intended 
to remove the vast inequalities between the rich and the poor. They are also intend- 
ed to prevent the concentration of wealth and means of production to the prejudice 
of the common people. There are laws providing for industrial harmony and the 

welfare of workers. There is a distinct improvement in the wages of the workers 
andjtheir conditions of work. It may take long before we reach the socialist milen- 
ainm of equal pay for all workers, but the gap between the highest paid worker 
and the lowest paid worker is being gradually narrowed. There are laws providing 
for public assistance for sickness, disablement and in other cases of undeserved want. 
Education is as great a necessity as bread. There are laws providing for free edu- 
cation of children and prohibiting exploitation of unprotected children and women. 
The personal laws have removed various disabilities on women and given them 
an equal share in the property of their parents without any discrimination. We 
have also laws which punish offenders who practise untouchability in any form. 


11. The people of India are determined to have a social system in which 
justice, social, economic and political, shall prevail and inequality wiped out. 
In his Presidential Address at the 57th Session of Indian National Congress in 
1951 our Late Prime Minister Shri Jawaharlal Nehru observed— 


“ The dominating urge today is that of social justice and the wiping out 
of the vast inequalities that exist. We have said so in our Constitution but our 
progress has been slow.” 


In 1955, he said— 


“ Our National aim is a welfare State and socialist economy.” 


India is a welfare State. The Five-Year Plans are inspired by the Directive 
Principles. 


12. We have seen that the laws play a dynamic role in a welfare State. ‘They 
solve human problems. In economic and social matters they have to depend for 
their success on public co-operation. The policy of liberalism and fatssez-faire 
which dominated the political thinking of the 19th Century has no place in mod 


\ 
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times. -We havé now the multi-purpose State which» has emerged to meet the condi- 
tions of a highly complex social and economic order in which the individual stand- 
ing alone finds himself completely helpless. A welfare State has to brige the 
gap between the. rich [and the poor and provide social secuity to its citizens. 
It was more than two thousand years ago that in his memorable words King: 
Ashok declared : . E 


: ey consider the promotion of the people’s welfare -my aed duty?’ 
® es l 
Gandhiji also regarded the people’s welfare as his E duty, The term. 
“ Sarvodaya ”° stands for “the greatest good of all”. A welfare State is now e 


more than a dream or a theory. - i W 


le 
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soo THE NEW: SPECIFIC RELIEF ACT.. 
. -n ; By ; 
p. SIVARAMAYYA, University of Delhi. 


The Specific Relief Act, (XLVII of 1963), replaced the Specific Relief Act, 
1877, with effect from the rst March, 1964. Act I of 1877 was justly regarded aś 
an inelegant piece of legislation in the Anglo-Indian codification. The content 
and language of some of its provisions were subjected to severe criticism bf Pollock 
and Mulla, Pursuant to the recommendations of the Law Commission in their 


adhered to. , 


The present Act achieves considerable reduction in size ; whereas the former 
Act contamned 58? sections, the new one contains only 44 sections. Sections 5, 6, 
27-A, 28, 32, 33, 36 and the obsolete sections dealing with orders by way of Manda- 
mus (sections 45 to 51) under the previous Act have been omitted. In éonformity- 
with the general principle followed by the Commission all the Illustrations to the 
sections have been deleted’. Beyond this the reduction in size is only superficial 
for the import of sections 13 to 17, with necessary changes had been squeezed into 
a single section‘ and sections 31 and 94 of the old Act have clubbed together, 


Section 4 lays down that specific relief can be granted only for the purpose of 
enforcing individual civil rights and not for the mere purpose of enforcing a law. 
This modified language seeks to meet the criticism of Pollock and Mulla- on the 
old provision”. | 


Recovery of immovable property, 


The summary remedy in cases of forcible dis ion of immovable pro 
(otherwise than in due course of law) had been dealt with in section 6 of ae 
Act. The provision under the old Act® bristled with controversies, the important 
one being, where a person not having title to the property was dispossessed, if he 


1, Unless otherwise stated the reference is to sections under the new Act (XLVII of 1963). 

2. Inclusive of section 27-A. 

3. At para. 8 of the Ninth Report of the Law Commision jt was observed “We are of the’view 
however, that the Illustrations have not on the whole, served to clarify the provisions of the Aet ele 
ofthe Illustrations are not warranted by the terms of the relevant sections 3 others have tended to pre-. 
vent the development of equitable jurisprudence, ” 

4. Section 12 of the Act (XLVII of 1963), 

5. Referring to section 7 of the Specific Core 1877, Pollock & Mulla‘obserye : “ section 7 ix 


a negative statement of the principle more clearly expressed by saying that, specific relief bein g a civil’ 
pened. the plaintiff must ete some individual right to it in every case,....... ” cited in the 14th 
para. of the Ninth Report of the Law Commission. i 

6. Section 9 of the Act I of 1877. 


7. Indian Contract and Specific Relief Acts, p. 753, Ed. VII, 


8. Ahmad Khan v. Ajudkia Kandu, 1.L.R. 19 All. 537. oa 


e 
9. Narayan v, Dharmachar, IL.R. 26 Mad. 514 : 13 MLLJ. 146 ; Narapanappa v, H 
ALR. 1982 Mad. 32. e” i anumanihappa , 


e jes ° 
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Bombay?°, Nagpur!!, Lahore!2, and the Patna! High Courts were of the view 
that his remedy to bring a fresh action was not barred. But the Calcutta High 
Court was of the view! that the section operated as a bar to his bringing ap action 
relying on his anterior possession only, after the lapse of six months.’ The learned 
Law Commissioners in their Report (Dr. Sen Gupta dissenting) suggested the 
omission of the section, stating that the section had not served its purpose!5, How- 
ever the Joint Committee of the Parliamenė did not accept this recommendation 
and suggested that the section be retained. It may be noted that in view of Item 
64 of the Schedule ofthe Indian Limitation Act, 1963, the view taken by the majority 
of High Courts, on the controversy referred to above, now prevailsi5.a, ° 


Š i 

This apart, the present enactment has done little to set at rest other controver- 
gies that emerged from the language of the section ; viz. (1) Does thé word im- 
movable property in the section include incorpgreal rights? (2) Can a co-owner 
who had been ousted from joint possession, sue under the Act for the Possession 
of his share ? (3) Can a landlord bring a suit if the tenant is dispossessed ? 


In Fadu hala v. Gour Mohan Fhala1*, Petheram, C.J., observed : “‘ I am of the 
‘opinion that the whole of section 9 is repugnant to the idea that immovable property 
in that section includes an incorporeal right such as of fishi g in waters belonging to 
another.” A contrary view was expressed by the Bombay and Madras High Courts. 
Sargent, C.J., in Bhundal Panda v. Pandel Pos Paiili?, stated: “ Had it been the 
intention of the Legislature to exclude incorporeal rights, we might expect, that it 
should have been done in express terms or by confining the operation of the section 
to ‘tangible immoveable property-’ as done in section 145 of the Criminal Pro- 
‘cedure Code of 1882.” The Madras High Court-also in Krishna v. Akilananda8, 
‘discussing the question whether right of ferry was immovable property, observed 
that there. was neither special definition of immovable pro nor other indication 
‘of an intention ‘to restrict the summary remedy to. tangible property. i 


The Calcutta High Court in Hari Narain v. Elemjan1®, and the Madras High 
‘Court in Para Koothan v. Para Kulla Vandu®°, were of the view that a Court under 


Ramesham**, On the other hand, the Allahabad - High Court in Ballabh Das v. 

-Gaur Das** was of the view that the section did not refer to exclusive possession 

-and that a person in joint possession, if dispossessed, could maintain a suit. The, 
‘Nagpur?%, the Lahore** and the Rajasthan 8 High Courts held the latter view. 





10. - Prem Raj v. Narain Shiva, 1.L.R. 6 Bom. 215 (F.B.), 

11. Pannalal.v. Bhaya Lal, A.I.R. 1937 Mag. 281. 

12. Daya Prakash v. Bhana Mal, A.LR. 1936 Lah.§241. ` 

13. Shiv Saran v. Sukdeo Rai, A.I.R: 1937 Pat. 418. 

“14. Nisa Chand v. Kanechiram, I.L.R. 26 Cal. 579. ~ 

15. See para.'l6 of the Ninth Report of the Law Commission—hereinafter cited as Report. 

15-a. Under Item 64 of the Schedule of the Indian Limitation Act, 1963, a period of twelve 
-years had been aie hg as limitation : “ For possession of immovable property berci on previous 
poson and noton title, when the plaintiff while in possession of the property had.-been dis- 


16. LL.R. 19 Cal. 544 (F.B.) at p. 547. 
17, LL.R. 12 Bom. 221 at 224. 

18. LL.R. 13 Mad. 54, 

19. (1914) 19 C.W.N, 120. 

20. (1916) 29 MLL.J. 760. 

21, ALR. 1940 Pat. 193. 

22. A.J.R. 1940 All. 261. 


meee 23. ALR, 1922 Nag. 115. 


24. ALR. 104 P.R. 1919. 
25. 1961 Raj. L.W. 636. g e 
o A 
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On the third question in Ratan Lal v. Amar Singh®®, Kemp, Ag. G.J., was of 
the view that possession in the section was not confintd to actual physical possession. 
It was held that the landlord if he desired to sue immediately, he could sue in the 
name of the tenant and in his own name in case of an injury to the reversion. But 
the Madras High Court in Veeraswami Mudali v. Venkatachala Mudali*” after a 
review of cases and following the Full Bench decision of the Allahabad High Court 
in Sita Ram v. Ram L4ll28, held that when the tenant in possession was evicted the 
landlord could not maintain a suit as he (the landlord) was not entitled to acutal 
possession. The Allahabad High Court in Jadunath Singh v. Bbunath Singh®®, 
the Patna High Court in Seilesh Kumar v. Rama Devi®®, the Pepsu High Court in 
Govind Ram v. Mt. Mewa®1, held that the landlord could maintain a suit, where the 
tenant had been dispossessed. The decision in Sita Ram v. Ram Lal®%, was distin- 
guished on file narrow ground that it was not a case under the Specific Relief Act.’ 


à Specific Delivery of Movable Property. 

Under the Specific Relief Act, a remedy by way of specific delivery of movable 
property could be obtained by a person entitled to immediate possession as against a. 
person holding possession not as an owner in the following instances : (1) Where 
the defendant holds the article as the agent or trustee of the claimant ; (2) Where 
compensation in money would not afford the claimant adequate relief for the loss 
of the thing claimed ; (2) When it would be extremely difficult to ascertain the 
actual damage caused by its loss ; (4) When the possession of the thing had been 
wronglfully transferred from the claimant?®. ) 


In one direction the new provision is an improvement over the former provi- 
sion. It may be recalled that a Full Bench of the Madras High Court in Venkata- 
Subba Rao v. The Asiatic Steam Navigation Co.®4, held that it was necessary for the plain- 
tiff to allege and prove the circumstances which entitle him to the ific delivery 
of property under section 11 of the Act I of 1877. Pollock and Mulla took excep- 
tion to the view. Under section 8 of the new Act, in cases (1) and (4) above the 
burden would be on the plaintiff to establish the fiduciary relationship and the wrong- 
ful transfer of possession, whereas in cases falling under, (2) and (3) it would be for 
the defendant to establish that a particular article is an ordinary article of commerce 
or that damages are ascertainable. 


Specific Performance. . 

` Under the former Act®5, specific preformance may in the discretion of the Court 
be enforced “ when it is probable that pecuniary compensation cannot be got for 
the non-performance of the act agreed to be done.” ‘This clause was omitted as 
being inconsistent with the basic principles of the Court of Equity®$. A striking 
feature of section 10 of the present Act dealing with contracts which can be enforced’ 
specifically is that it provides two exceptions to the general principles that a con- 
tract to transfer movable property can be relieved by damages. The first is where: 
the property is not an ordinary article of commerce, or is of special value or interest. 
to the plaintiff or consists of goods which are not easily obtainable in the market, and. 
icine Ré where property is held by the defendant as an agent or trustee of the 
plaintiff. 





26. A.I.R. 1929 Bom. 467. 
27. 50 M.L.J. 102: A.I.R. 1926fMad. 8. 
28. (1896) I.L.R. 18 All. 440 (F.B.). 
29. (1950) All L.J. 288. 
30. A.I.R. 1952 Pat. 339. 
31. ALR. 1953 Pepsu 189. 
32. LL.R. 18 All. 440 (F.B.). : ? 
re ee 8 of the Specific Relief Act, 1963, corresponding to section 11 of the Specific Relief 
ct, : 
34. (1916) I.L.R. 39 Mad. 1 : 29M.L.J. 342 (F.B.). e 
85. Section 12 Cl. (d) of the Act I of 1877. 
36. See påra. 22 of the Report. 
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j "3 Specific Performance of a Part of a Contrgct. 


Section 12 of the present Act deals with specific performance of a part of a con- 
tract. ‘One of the unsatisfactory features of the old Act related to the positien where 
a person was unable to perform the whole of the corftract and the part that could not 
be performed (4) formed a considerable part of the whole, or (b) did not admit of 
compensation in money. In such cases the non-defaulting party was entitled to 
enforce the contract, if only he relinquishéd all further claims for compensation. 
Thus if A contracted to sell hundred bighas of land to B but was in a position to 
convey only fifty bighas, B was entitled to specific performance only if he relinquish- 
ed all claims for further compensation. In cases falling under clause (a) above 
it is inequitable to deny compensation for the part that cannot be performed. 

ion 12 now provides for compensation in such cases. Where the part that 
cannot be performed does not permit of compensation, no question of abatement of 
consideration arises. : ° 


The rights of purchasers and lessees of immovable property with defective 
title have been dealt with in section 13. A conspicuous feature of the amended 
law is that these remedies are available not only in cases of defective title but also 
in cases of total absence of title. The scope of these provisions has been extended 
to sale and hire of movable properties mutatis mutandis37. Keeping in view the 
observations of Das, J., in Dalmia & Co., v. K. L. Works®8, it bhs made clear 
that section 13 (a) is applicable only to executory contracts. 


Section 14 of the Act dealing with contracts which will not be enforced 
specifically reflects considerable change. Polloek and Mulla criticised the former pro- 
vision?’ on the ground that thesection and Illustrations “ do not more clearly distin- 
guish cases where there is a contract binding in law and enforceable, only not by 
specific ormance, from those where there is no contract at all”. The present 
section obviates this criticism. The other changes in the section are : (a) a contract 
the performance of which involves the performance of continuous duty which the 

‘ Court cannot supervise*!, will not be enforced specifically. It may be recalled that 
peu a contract for the performance of a continuous duty extending over a 
onger period than three years was not enforceable specifically. (b) Specific excep- 
tion has been provided to the general rule that a contract to lend money or exe- 
cute a mortgage will not be enforced specifically#*. Also contracts to take up and 
pay for debentures of a company 4°, and suits for execution of a formal deed of part- 
nership (the parties having commenced the business) 44, and the purchase of a share 
of a partifer in a firm45 have been rendered specifically enforceable. (c) Contracts 
for construction of any building or the execution of any work on land are enforceable 
specifically subject to the fulfilment of certain conditions *®. 


The provision relating to discretion in enforcing specific performance, that 
is section 20, clarifies the law as it stood before. The ambit of the term “ unfair 
advantage ” have been clearly delineated. It has been made explicit that “ un- 
fair advantage” need not necessarily be of such a nature as to render the contract 
voidable. The Explanation to the section states that mere inadequacy of considera- 
tion, or the mere fact that the contract is onerous or improvident will not be deemed 
to constitute “ unfair advantage ” or “‘ hardship ” within the meaning of the clause. 





87. Section 18 (2) of the Specific Relief Act, 1963. 
38. A.I.R. 1952 Pat. 392 at 409. 

89. Section 21 of the Specific Relief Act, 1877. 

40. Pollock and Mulla, Indian Contract and Specific Relief Act, p. 790, Ed. 8. 

41, Emphasis added. 

42. Section 13 (a) (1) of the Specific Relief Act, 1963. 

43, Section 13 (a) (2) of the Specific Relief Act, 1963. 

44. Section 13 (b) (1) of the Specific Relief Act, 1963. 

45. Section 13 (b) (2) of the Specific Relief Act, 1963. 
46. Section 13 (c) of the Specific Relief Act, 1963. é 


1) 


THE MADRAS LAW JOURNAL. ° 23 


Further it has been laid down that “ hardship on the defendant” will have to be 
determined with reference to cifcumstances existing, at the time of the contract. 4? 


% -  Mautuality, 


o 
Want of mutuality as a defence in a suit for specific performance, formerly, 


‘gave r 


ise to much divergence of judicial opinion. Witley Stokes in his Anglo- 


Indian Codes was ofthe view that the defence was not available under Indian Law 

in a suit for specific performance.*® However, the observations of the Privy Council 

in Mir Sarwarjan v. Fakhruddin*®, pointed out a different conclusion. There the 

e guardian of a minoreentered into a contract for the purchase of immovable pro- 

perty. “The suit was instituted for the specific performance of the contragt against 

-the vendor. ‘Their Lordships were of the view that it was not within the power of 

e the guardi&n to enter into the contract and proceeded to state : “ they are further 

„of opinion that as the minor in the present case was not bound by the contract there 

was no mutuality, and that the minor who has now reached his majority cannot 
-obtain specific perfgrmance of the contract.” 50 


The above observation of their Lordships marks the foundation of the doctrine 
in India. By a long catena of decisions the doctrine had been applied even to con- 


-tracts 


for sale of immovable property by the guardians. But the Privy Council 


in Subramanyam v. §ubbarao®', upheld a contract of sale executed by a guadian ofa 


‘minor 


defence of part performance set up 


(for the purpose of isch gmg debts binding on the minor) and allowed the 
y the buyer. After this decision the Indian 


-Courts differed widely in their views as to the applicability and the extent of appli- 
cability of the doctrine of mutuality to contracts for sale of immoveable property 
entered into by guardians of minors®*. These controversies have now been set at 
rest and mutuality is no longer a defence in suit for specific performance. Section 


20 (4) 
-of the 


lays down: “The Court shall not refuse to any party specific performance 
contract merely on the ground that the contract is not enforceable at the 


‘instance of the other party ”.53 


Personal bars to the grant of specific relief have been modified in the light of 
decided cases. In Shish v. Banamali’4 upholding the dismissal of a suit for 
specific performance of a compromise the Privy Council stated: ‘“‘ The conduct 
of Krishna was at variance with and amounted to a subversion of, the relation 
intended to be established by the compromsie.” The wording of section 16 (b) 
incorporates this principle substantially®®. In consonance with the decision of the 

e Privy Council in Ardeshir H. Mama v. Flora Sasson®*, it has been now expressly 
stated that the plaintiff should aver and prove that he is ready and wiling to per- 
form the contract ; otherwise he is not entitled to specific preformance. Where 
the parties are at variance as to the consideration in a contract for sale, what should 


“be the 


Following the view taken by the Madras High Court, it has now 


nature of the pleading? Formerly on this question the High Courts differed. 
heen laid down in 


Explanation (2) to clause (c) of section 16 :°° “ The plaintiff must aver performance 
of, or readiness and willingness to perform the contract according to its true construc- 


tion”. 





47. 


Explanation 2 to section 20 of the Specific Relief Act, 1963. 
Anglo-Indian Codes, Vol. 1, p. 939. 


. LR. 39 LA. 1:21 M.LJ. 1156. 


Ibid at p. 6. 


_ LR.75 LA. 115 : I.L.R. (1949) Mad. 141 : (1948) 2 M.L.J. 22. : A.LR. 1948 P.G. 95. 


For a detailed discussion of the topic see Prof. G.C.V. Subba Rao’s Principles of Equity, 


-p. 515, Ed. 1. 


53. 


54. 3 


55. 
56. 
57. 
58. 


Section 20 AN of the Specific Relief Act, 1963. 
1 Cal. 584. 


Section 16 (b) of the Specific Relief Act, 1963. 

L.R. 56 LA. 360. 

See Para. 61 of the Report. 

Section 16 Cl. (e) Explanation (2) of the Specific Relief Act,.1963, 
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Act which has been newly aen has also a bearing on 
Under tkis section any persdn suing for specific performance 


may ask for (a) possession, or partition and separate possession of property in addi- 
tion to specific performance (5) any other relief to which he may be entitled ficluding 
the refund of any earnest money or deposit in case his claim for specific -perfor- ` 
mance is refused? But such relief should be specifically claimed and it is open to the 


Court at any stage of the proceeding, to allow thg amendment of tHe plaint. 


Declaratory Decrees. 


The absence of any change in the law relating to declaratory decreas constitutes 
an unsasfactory feature of the revision of the Act. On this important dspect of 
specific relief Parliament did not implement the recommendation of the saw Commis- 


sion. Modern Legal 


systems reflect an awareness to exploit the potentialities of 


declaratory relief. Lord Denning observed 2° “ Just as pick and shovel RE 
no longer suitable for the winning of coal, so also the procedure of mandamus, cerito- 
rari and actions on the case are not suitable for winning of frgedom in the new age. 
They must be replaced by new and uptodate machinery, by declarations, injunctions, 
and actions for neglignece.”? Dr. Zamir in his learned work ®° points out the following 


advantages of declara 


tory judgment over certiorari and prohibition : 


Declaratory relief may be granted in respect pf judicial as well as non- 


adaf) 2 
Judicial decisions ; 
(2) It is availa 


ble against statutory as well as non-statutory bodies ; 


(3) It may issue in respect of judgments of superior Courts ; 
(4) It may be utilized to remove doubts as to the validity or meaning of a 


decision ; 


(5) It may be used so as to substitute the decision of the High Court for that 


of a tribunal ; 


(6) It can be granted in combination with some other relief ; 
(7) It is comparatively free from procedural technicalities. - 
The Law Commission too in its Report envisaged the extension of the scope 

of the declaratory relief. The important recommendations were®! : 

(1) The deletion of the Proviso to section 42 of the Specific Relief Act, 1877, 
but making the provision subject to Order 11, rule 2, of the Civil Procedure Code : 
l {2 To omit the words “as to any property ” occurring in the section. 
Such alteration enables the grant of relief in cases of pecuniary and contractual 


rights ; 


(3) To extend the scope of the relief to declarations as to the unconstitution- 


ality of the statutes. 


It is to be regretted that the Parliament, while rejecting the suggestion to en- 
large the scope of the remedy, did not even consider fit to clarify and revise the pro- 
vision in its existing ambit. Thus there is a serious divergence of opinion between 
the Madras? and Allahabad High Courts®® on the one hand and other High 


hand, whether the provision is exhaustive as to the circum- 


stances under which declaratory relief could be granted in India. Also the’ re- 


S es ote 


59. Freedom. Under 


the Law, p. 126, Ed. 1. 


60. Declaratory judgment, pp. 166 to 172. i 
61. Paras. 92 to 94 of the Ninth Repcrt of the Law Commission. 


62. Ramachandra v. S. 


O.S., I.L.R. 39 Mad. 808 ; Ramakrishna Narayana, I.L.R. 39 Mad, 80 ; 


Vv. 
Andhra University v. Durga Lakshmi, (1951) 1 M.L.J. 518 : ALR. 1951 Med. 870. 


63. Allahabad High 


Mahabir, ALR. 1933 All. 488 


Court in Md. Hussain v. Gajadhar, A.IR. 1987 All. 585 3; Sri Krishna v. 


Kishore Lal v. Beg Raj., A.IR. 1952 Punj. 987 ; Narayan Prasad v. Indian Iron & Steel Co., 
a 34 Bom. 676. une ° 


64. 
A.I.R. 1953 Cal. 695. 
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quirements of further relief under the Proviso to the gection gives rise to considerable 
litigation. The Legislature did not even seem to have adverted to the observation 
of Pollock and Mulla:*5 “ The’ persistent though mostly futile attempts to evade 
the important Proviso to section 42, for the purpose of obtaining in effect the benefit 
of substantive decree without paying the proper Court-fee for it, seem to point out to 
a need for more expjicit and stringent wording”. 


Minors’ Contracts. 


Section 33 of the Act lays down the equitable principle whiclf empowers the 

Court, oå adjudging the cancellation ofan instrument, to order the party to whom the 
relief is granted to restore the property, as far as may be, and to make compensation 
to the other party. Formerly the question arose in an acute form ; where a minor 
, defendant f@fudulently represents that he is a major, and enters into a contract, 
and subsequently seeks to avoid the contract ; can he be asked to repay the benefit 
he*had received under a void contract? A Full Bench of the Lahore High Court 
in Khan Gul v. Lakha Singh®®, held that it was open to a Court to restore the status 
quo ante between the parties, and the minor defendant could be required to return 
the benefit under the contract. It was further held that the principle laid down by 
Lord Sumner in Leslie v. Sheil®? “ restitution stops where repayment begins ” was 
inapplicable in India as the word “‘compensation” occurring in section 41 of the 
Specific Relief Act, 1877, was wider than restitution. On the other hand the Alla- 
habad High Court in Ajudhia Prasad v. Chandan Lal®®, was of the view that it was not 
open to a Court to grant a relief other than restitution, like the passing of a money 
decree, as it would “tantamount to enforcing the minor’s pecuniary liability 
under a void contract ”. This view was shared by the Nagpur High Court also in 
Tikki Lal v. Kowalchan®®, and the Andhra High Court in Latharao v. Bhimayya’®. 
Pollock and Mulla preferred the view taken by the Lahore High Court.7! It has 
now been made clear under section 33 (2) Gs that where a defendant sets up 
minority or insanity as defence, the Court may require him to restore, so far as may 
be, the benefit he or his estate has received. 


Injunctions. 
Barring alterations of a minor character the law relating to injuctions stands 


as before. On the question of enforcement of negative covenants in contracts of 
service by means of injunctions, the Law Commission adopted an orthodox approach. 


It may be recalled that in Lumley v. Wagner?*, Miss Wagner agreed that she 
would sing in Lumley’s theatre for a certain period and that she would not sing any- 
where else during that period. After a quarrel with Lumley she refused to sing 
in Lumley’s theatre and stated that she would sing in Gye’s theatre. The Court 
held that although it would not enforce the affirmative part of the contract, it would 
issue an injunction to prevent the breach of negative stipulation. It was further 
Hei that even in the absence of an express negative stipulation the Court would 

er one. 

Stevens”? pointed out the followng objections to the doctrine: (1) The 
impossibility of continual supervision by the Court ; (2) The invidiousness of keeping 

tied to each other in business relations when the tie has become odious ; 
(3) The undesirability of turning a contract of service into a servitude. Justice 
Holmes in Rice v. D’Arville?4, said that he failed to understand why, “‘if equitable 





65. Indian Contract and Specific Relief Acts, p. 737, Ed., VIII. 

66. AIR. 1928 Lahore 60. 

67. (1914) 3 K.B. 607. 

68. A.I.R. 1937 All. 608. 

69. 1940 Nag. 632 

70. (1956) An.W.R. 535: A.I.R. 1956 Andhra 182 at 187. 

71. Indian Contract and Specific Relief Acta, p. 77, Ed. VIII. ; 

72, 42 ER. 687. n 7 

73. 6 Corngll Law Quarterly, 244. Cited in Hanbury’s Modern Equity, p. 571, Ed. VIII 

74, Mam. Suffolk Equit} Session, September 29, 1894, Cited in 8 Harvard Law Review, p. 172° 
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remedy could be given for the purpose of making an artist to keep his contract, 
the usual’ remedy. should not be given and the whole of it.” 


In‘a subsequent decision of the Court of Appeal] in Whitwood Chemical Company V. 
Hardman” 5 LindJey, L.J., expressed the view that Lumley v. Wagner?® was an “ano- 
maly ”? and it would be very dangerous to extend it, l 


Despite these weighty objections, the Paw Commission preferred the continu-- 
ance of the doçtrine in Lumley v. Wagner?®. A more satisfactory conclusion would. 
have been arrived at, if the Commission approached the problem from sogiological 
perspective, whether it resulted in the retention or rejection of the doctrine. ® 
Perhapf in many situations the ‘“‘ white-collared >° workers and the prdfessional 
artistes will feel the brunt of the doctrine. When the sanctity of a. gontract had 
been given the go-by in the Indian law in many cases an adherance to it in contracts. e 
relating to personal service fails to convince. ° i 

In sum it may be said that despite many improvements in substance and in 
detail achieved by the new Act, it is unsatisfactory in three respects viz., the posses- 
sory remedy in relation to. immovable property, declaratory decrees and the 
enforcement of a contract for personal service by an injunction. 


75. L.R. (1891) 2 Ch. 416 at 428. 
76. 42 E.R. 687. ° 
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CONSTITUTIONAL VALIDITY OF LEVY OF PROFESSION TAX ON 
“ PENSIONS ” UNDER THE MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920). 
By 
P. N. NARASIMHA Iver, Advocate, Devakotta. ‘ 


The Judgment of the Supreme Court in C. Rajagopalachart v. The Corporation 
of Madras and another, quashing the levy of profession tax on pensions under section 
111 (i) (b) of the Madras City Municipal Act as illegal appears to have led some 
to Melieve that a similar levy on pensions under section 93 (i) (4) of the Madras 
District Municipalities,Act is equally illegal on the strength of the aforesaid Judg- 
ment. The spate of letters appearing in the press clamouring for withholding the 
levy by the Municipalities in view of the Judgment of the Supreme Gourt affords 
ample proof of the impression so gained. The said impression isin my humble 


opinion erroneous and it is to disabuse such an impression and to clarify that the - 


Judgment of the Supreme Court cannot affect the constitutional valdity of a 
levy of profession tax on pensions under section 93 (i) (6) of the Madras District 
Municipalities Act that this article is intended. 


It will be seen from the Judgment of the Supreme Court that the grounds on 
which the learned Judge rested his findings as to the illegality ofthe levy of pro- 
fession tax on pensions under section 111 (i) (6) of the Madras City Municipal Act 
were two-fold :— ; 


(1) That the Madras Qity Municipal Act of 1919 as amended by the 
Amending Act of 1936, substituted a resolution by the Council in the place 
of Statute, for imposition of a levy of profession tax and hence, when the statutory 
charge to profession tax imposed on pensions by the Act of 1919 was lifted by the 
Act of 1936, the levy of tax thereon could only be by a resolution of the Council, 
and the resolution in question imposing the levy having come into operation only on 
1st April, 1937, it could not be saved by the application of the saving provision 
contained in section 143 (2) of the Government of India Act, 1935. 


° (2) That although the original Act of 1919 by section 111 permittedsthe levy 
of profession tax on pensions by the statutory incorporation of an Explanation as Expla- 
nation 2 to the said section, deeming a person in receipt of a pension as holding an 
appointment, the Amending Act of 1936 while repealing the said section inclusive 
of the Explanation aforsesaid and substituting in its place a new section as section 
(iii) providing for a resolution by the Council for the imposition of the profession 
Tax, did not amend the rules in Schedule IV of the Act for levy of the tax on pen- 
sions. Schedule IV of the Act, which as it stood under the Act of 1919, although it 
contained no provision for levy of profession tax on pensions, however enabled such 
a levy when read with Explanation 2, to section 111 as it then stood. The Amending 
Act of 1936 while repealing section 111 of the Act of 1919, and deleting thereby 
Explanation 2 aforesaid and substituting in its place the new section (iii) providing 
for a resolution by the Council for levy of profession tax, ought to have suitably 
amended the rules in Schedule IV of the Act for enabling a charge on pensions. 
This it failed to do and hence Schedule IV of the Act, remained unaltered till 1942, 
when the lacuna in the enactment was noticed and amended by a notification in 
exercise of the powers conferred on the Government by section 347 (3) of the Act. 


Hence, the Supreme Court ruled that although profession tax on pensions was 

“ lawfully levied” upto 1936 till the commencement of the Amending Act of 1936, 
the same could not be held to be a “‘ lawful levy” under the said Act as by the time 
a a ar aa 





i. (1964) 2 M.L.J. (§.C.) 59: (1964) 2 An.W.R. (S.C.) 59: (1964) 2 S.C.J. 234. 
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Schedule IV of the Act was amended to render it 4 lawful levy in 1942, there was the 
commentement of Part ITI of the Government of India Act of 1935. The Supreme 
Court therefore held that there was no law in force immediately prior to the com- 
mencement of Part III of the Government of Ingia Act, 1935 i.e, on 3fst March, 
1937 to render the levy lawful in order to be saved by section 143 (2) of the'Govern- 
ment of India Act, 1935. Rajagopala Ayyangar, J., delivering the Judgment 
expresses himself thus on this aspect :— e : 


“ If, therefore, the tax was one not lawfully levied just prior to rst April, 1937, 
and was one brought after the Government of India Act, 1 93 5, came into, force and 
really only from 1st April, 1942, assuming this to be lawful, it is obvious that the 
validity of the tax could not be sustained asa continuation of a lawful pre-existing 
levy under section 143 (2) ”. -ð 


From the reasoning as stated above it follows that the learned Judge would’ 


not have quashed the levy as illegal if section 111 of the Madras City Munieipal 
Act of 1919 had not been repealed by the Amending Act of 1936 but was allowed to 
stand as it was or if the Amending Act of 1936 had suitably amended Schedule IV 
of the Act to provide for such a levy by its rules and the levy was 0 made by a re- 
solution of the Council prior to 31st March, 1937. 


We shall now turn to the corresponding provisions of the Madras District 
Muncipalities Act to see if they are hit by the reasdning of*the Judgment of the 
Supreme Court. Section 93 (i) (6) of the Madras District Municipalities Act 
read with Rules 16 to 19 of Schedule IV of the Act provides for levy of profession 
tax. Itis to be noticed that section 93 of the Act as well as Rules 16 to 19 of Sche- 
dule IV were substituted by sections 71 and 152 respectively of the Madras District 
Municipalities (Amendment) Act, 1930. Hence, no complaint can be laid that 
there was no corresponding alteration of the rules under Schedule IV along with 
alteration of the section of the enactment relating to the levy. It is also significant 
to note that section 111 of the Madras City Municipal Act of 1919 was substituted 
by the Amending Act of 1936 on the lines of section 93 of the Madras District Muni- 
cipalities Act. Section 93 (i) (6) provides for levy on pensions. Such a levy shall 
be assessed in accordance with the rules in Schedule IV. Hence, if the levy is 
made by a resolution of the Municipal Gouncilas prescribed by section 93 and in 
accordance with the rules in Schedule IV of the Act, the same is lawful provided it 
is one under a law in force prior to the commencement of Part III of the Govern- 
ment of India Act, 1935, i.e., prior to 1st April, 1937. Itis most certain and ob- 
vious that all municipalities constituted prior to 1930 would have passed the appfo- 
priate resolution under section 93 of the Madras District Municipalities Act prior 
to 1st April, 1937. Ifso, the same becomes one under a law in force prior to the 
commencement of the Government of India Act, 1935 and is saved by section 143 
(2) of the said Act. It will thus be apparent that the levy is legal under the 
Madras District Municipalities Act. 


It is commonly believed by those not accustomed to the intricacies and niceties 
of legal pronouncements that the levy of profession tax on pensions had been struck 
down by the judgment of the Supreme Court on the ground that the same is vir- 
tually one on income which is a subject under the Federal List and hence cannot be 
the subject of legislation by a State. This is to ignore altogether the saving provi- 
sion under section 143 (2) of the Government of India Act of 1935 which corres- 
ponds to Article 277 of our Constitution. That this appears to be the rationale of 
the Judgment is further fortified by the learned Judge repelling the argument sought 
to be based invoking the provision under section 142-A (i) of the Government of 
India Act, 1935, corresponding to Article 276 (i) of the Constitution. The learned 
Judge appears to concede therein the Poon of a levy on income being deemed 
by an express statutory provision just like the one that obtained under Explanation 2 
to section 111 of the Madras City Municipal Act of 1919 and a levy in pursuance 
thereof bging lawful and saved by section 143 (2) of the Government of India Act, 
1935. - 
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The Madras High Court 


We extend our hearty welcome to Sri P. Chandra Reddy, 
Chief Justice of Andhra Pradesh who has been transferred as 
Chief Jugtice of our High Court on the resignation of Sri Justice 
S. Ramachandra Iyer. His Lordship is well-known to the Madras 
Bar and to the public. He was a leading: member of the Bar and 
was a puisne Judge of the High Court from 1949 to 1954 when 
he went ovér to the Andhra High Court on its formation. He 
continued in the Andhra Pradesh High Court after the States 
reorganisation and was appointed as its Permanent Chief Justice 
on 16th June, 1958. He comes back to us richer with his experi- 
ence of all these years added to his equipment and qualities. 
Sri P. Chandra Reddy was sworn in on Monday, the 23rd 
November, 1964, as. Chief Justice by Mr. Justice M. Anantha- 
narayanan, the senior most Judge of the Madras High Court. 


~ From the 24th of November, 1964, Sri P. Chandra Reddy 
took over as the Governor of Madras during the absence on tour 
of His Excellency Sri Jaya Chamaraja Wadayar Bahadur, per- 
manent Governor, It may be recalled that Sri Chandra Reddy 
acted as the Governor of Andhra Pradesh also for a short time 
dast year, when General Shri Nagesh, Governor of Andhra Pra- 
desh was away in the United Kingdom for treatment. Before a 
distinguished gathering, Sri Chandra Reddy was sworn in as the 
Governor of Madras on the 24th of November, 1964 at the Raj 
Bhawan by Sri Justice M. Ananthanarayanan. We offer our 
respectful felicitations to His Excellency Sri Chandra Reddy. 


Sri Justice M. Ananthanarayanan, the senior most Judge 
of the Madras High Court acts as the-Chief .Justice of the 
Madras High Court during the period Sri Chandra Reddy acts 
as Governor. We extend to His Lordship our warm felici- 
tations and good wishes. 


z o o 
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THE ROLE OF THE ACADEMIC LAWYER. 
e bad By 
. e 3 Prof. K. R.R. SASTRY. r 


The order of jurists in every community represents the maturity of thought as to 
e its needs ; and the legislators as wellas the judges have invariably drawn upon them. 

Savigny states that the law continues to live in the common tonsciousness of the 
people, “‘the minute devclopment and handling of it is the special call of the order 
of jurists”. THe jurists are more to be considered as guides than as representatives 
of ‘* Common Consciousness”. ° 2 

In Roman Law, the works of jurists constituted its most important part. Since 
the time of Augustus, the ea of jurists who had the jus respondgndi carried 
great weight. In the Law of Citations, 426 A.D., the writings of five ‘great jurists, e 
Gaius, Papinian, Paul, Ulpian and Modestinus «were given binding’authority sub- 
ject to adjustments in case of disagreements. Justinian promulgated the Dige8t, 
consisting exclusively of the writings of the Jurists (of 2nd apd 3rd centuries A.D.). 

On the European continent and America, academic writers exert considerable 
influence. The continental judges who had referred back to the Collections of 
Roman Law and the writings of Commentators had got into the habit of traditional 
reliance on professional writings. : Z 

The Commentators and writers of Digests in Hindu Law have been accepted 
as authoritative in the area where their authority is recognized. Vijnaneswara 
and Jimutavahana may be singled out as having exercised the greatest influence. 

The English judges having no written repertory of law upon which to fall back 
turned almost inevitably to judicial precedents. Yet, the works of Glanvil, Bracton, 
Littleton, Coke and Blackstone enjoy the authority with the English judges. 


On Living Authors. 


Judicial attitude used to be that living authors may not be quoted. What 
they say may be adopted as part of the argument. Once they die, they become an 
authority and may be quoted. (Vide Nicholls v. Ely Beet Sugar Factory, Ltd. 1) 
This old tradition is breaking down. Mr. Justice Denning gives the reasons why 
text-books have to be consulted by judges. These writings are of value as 
“repositories of principles’. The more recent the book, the more persuasive it is. 
Winfield, Cheshire and Fifort as also Professor Goodhart have had a decisive 
influence in many important decisions. (Vide (1947) 63 L.Q.R. 516.) 


x Academic Lawyer’s Task. 


Systematization of law is not the only task of the academic lawyer, but he should 
also keep a “ critical watch over it”. Very often he may have to point out either to 
the inconsistency with principle of an aberrant decision or to mould the old principle 
to accommodate it.—(Jurisprudence—Dias and Hughes, p. 187). 


Counsel often-times fail to argue their cases properly and judges had to shoulder 
responsibility. Lord Asquith has delightfully commented on this in (1953) 69 
L.Q.R. 317, in acknowledging the criticism of Goodhart of a decision of his. 

Under Article 38 (d) of the Statute of the International Court of Justice, “ the 
teachings of the most highly qualified publicists of the various nations are a source 
of International Law as subsidiary means for the determination of rules of law”. 
Their works are of value as “‘ trustworthy evidence of what the law is” (per Justice 
Gray, in the Paquete Habana and the Lola”). 

_ The merit of the Jurist thus is this impartiality, being engaged in a scientific 
treatise ; as an offset to this is his inclination to be more a man of books and specula- 
tions rather than of affairs. 


eS 
1. L.R. (1936) 1 Ch. 343 at 349, 2. 175 U.S. 677at 700. ù 
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* FREEDOM OF THE PRESS. a K 
By i eee 


' P, Nagaraja R&o, B.Sc., B.L., Advocate, Hyderabad. - 


Tn a democratic society one who assumes to act for the Citizens in an-Exe- . 


cutive, Legislative or*Judicial capacity gaust expect that his official acts will be com- 
mented upon and criticised. Such criticism cannot in my opinion be muzzled or 
.deterred by the Courts at the instance of Public Officials under the label of libel.” 
So obsefves Mr. Justice Goldberg of the U.S. Supreme Court in New York Times 
‘Company: v. Sullioan!, rendered by the Supreme Court of the United Stateg: ‘This 
decision if I may say so w th respect gives the final shape to the meaning and con- 
tent of the toncept of freedom in democratic institutions and assures in very 
eloquent terms that the sanctity of the constitutional guarantee of freedom of 
sptech and expression and that of the Press can never be questioned nor whittled 


down by the Government in the purported exercise of its powers. - es 


- 


We are witnessing of late in our own Country conflicts and_ clashes betwzen the 
Legislature and Judiciary in the exercise of their powers and it has too-often been 
assumed that the powers of the Legislature, its privileges and immunities have a over- 
riding superiority gnd dy sharon! to those of the Bill of Rights enshrined in the 
Constitution. Fortunately the Supreme Court as the final interpreter of the Consti- 
tution and charged with the sacred duty of protecting the Citizens’ fundamental 
rights, has saved of many embarrasing situations which arose due to conflicts 
between the Courts and the Legislature. l 


New York Times Company caset, can be considered to be a leading one on thé œ 


subject of the Freedom of Press, handed down by that august tribunal of the United 
States: .The facts of the case are these. Respondent Sullivan was one of the 
elected commissioners of the city of Montgomery, Alabama: He ‘brought a civil 
action against some individual Negroes and Alabama Cuergymen and. against New 
York Tumes, alleging inter alia that he had been libelled by statements in a full page 
advertisement published in the New York Times on goth March, 1960, entitled 
“ Heed Their Rising Voices”. The advertisement ran, “ As the whole world knows by 
now, thousands of Southern Negro students are engaged in widespread non-violent 
demonstations in positive affirmation of the right to live in human dignity as guaran- 
teed by the U.S. Constitution and the Bill of Rights”. It went on to say, that in 
their efforts to uphold those guarantees they are being met by an unprecedented 
wave of terror by those who would deny and negate that document which*the whole 
world looks upon as setting the pattern for modern freedom. The text concluded 
with an appeal fcr funds for three purposes, support for the student movement, the 
struggle for the right to vote, and the legal defence of the leader of the movement. 

The Respondent’s basis of the libel suit was the third paragraph of the adver- 
tisement published by the daily which. stated, 

“ In Montgomery, Alabama, after students sang, ‘ My Country, Tis of thee’, 
on the State Capital steps, their leaders were expelled from school, and truck-loads 
of Police armed with shot-guns and teargas, ringed the Alabama State College, 
Campus. When the entire student body protested to State authorities by refusing 
to re-register, their dining hall was padlocked in an attempt to starve them into 
submission.” l . ne ae i 

i The Respondent contended that the word ‘ Police’ in the offending paragraph: 
referred to him as the Montgomery Commissioner who supervised the Police. depart- 
ment, and was being accused of ringing the Campus with Police. It was also the 
Respondent’s case that the paragraph, made an imputation-to the Police and hence 
to him, of the padlocking of the dining hall in order to starve the students, into sub- 
mission. ‘He did not however make any effort to prove that he s 
pecuniary loss as a result of the alleged libel. . = 


: i 1. 84S8.G.R. 710. 
= J=. 
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The law in Alabama denied.a Public Officer righ to recover punitive damages in 
a libel action concerning his official conduct unless he first made a written dem nd 
for a public withdrawal and the contemner failed fọ comply. The New York Times 
did not withdraw the publication in response to the demand but wrote back to the 
Respondent to show how and in what manner the article reflected on him. But 
the respondent did not chose to reply to thjs request. However at the instance of 
the Governor of Alabama, the article was retracted by the newspaper, who according 
to the secre of the newspaper, was the embodiment of the State of Alabama 
and the people’s representative of the State. e ° 


ThoTrial Judge instructed the Jury that the advertisement was libellous fer se, and 
the law implied legal injury from the bare fact of publication itself, and general 
damages need not be alleged or proved, and punitive damages may be awarded by 
the jury even though the amount of actual damages is neither found nor shown. 
# decree was passed for 500,000 dollars, as claimed by the respondent. On appeal 
the Supreme Court of Alabama, affirmed the Judgment of the Court below, on all 
issues and also on the quantum of damages awarded. The mattey reached the 
Supreme Court of U.S. on petitions for writs of certiorari. 


It was argued that the constitutional guarantee of freedom of speech and press 
were inapplicable because, so far as the New York Times, was comcerned, the offend- 
ing statement was published as a paid commercial advertisement and did not 
represent the views of the paper. Reed was placed on Valentine v. Chrestensen a 
where it was held that a city ordinance prohibiting distribution of commercial and 
business advertisements did not abridge the First Amendment freedom: The 
Supreme Court rejected this argument on the ground that the principle in Valentine 
case®,’ reaffirmed the constitutional protection for the freedom of communicating 
information and disseminating opinion. The publication in New York Times styled 
ds Commercial advertisement, wasa matter of the highest public importance, in that 
it sought to support a great freedom movement, and any other conclusion would 
only discourage newspapers from carrying editorial advertisements, and so might 
shut off an important outlet for the promulgation of information and ideas by 
persons who do not themselves have access to publishing facilities. 


The next question that the Court considered was whether the doctrine of libellous 
per se (a rule of liability), as applied for an action brought by a Public Official against 
critics of his official conduct, abridge the freedom guaranteed under the First and 
Fourteenth Amendments. That rule of liability under the Alabama Law is base@ 
on the principle, that once-the Court reaches the conclusion that a particular 
statement is per se libellous, the defendant has no defence as to the stated facts unless 
He can persuade the Jury that they were true in all their particulars. Unless the 
burden of proving the truth is discharged, general damages are presumed and proof 
of malice is necessary where a claim is made for punitive damages. 

Mr. Justice Brennan, who spoke for the Court observed, that libel cari claim 
sto tgligmanic immunity from constitutional limitations. It must be measured by 
standards that satisfy the First Amendment. 

“We consider this case ”, the learned Judge remarked, ‘‘ against the back- 
ground of a profound national commitment to the principle that debate on publie 
issues should be uninhibited, robust and wide open, and that it may well include 
vehement, caustic, and sometimes unpleasantly sharp attacks on Government and 
Public Officials.” 

“The present advertisement as an ty pica of grievance and protest Gn oné 
df the major public issues of our time, would seem clearly to quality for the consti- 
tutional protection.” 

Thé conclusion, reached was that the Constitution delimits g Stdte’s power to 
award datnages for libel in an action brought by Public Officials against critics of 
their official conduct. But where punitive ddinaves are claimed, acthal nialicé. 


2. 62 5.C.R. 920. j 
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Had got to bé proved and is not 4 miattér of preégiimption. Sincé thee was no 
proper instruction to thé Jury by thé trial Judge on the quéstion of malice, and 
the verdič was retùrned on theegeneral presumnption under the Alabama Law‘ 
the Jud’ nent was set aside and the case sent back for fresh disposal. - 

Black, J., also who partook in the case wrote, ‘‘ the half million dollar verdict 
doés give dramatic proof, that State Liltl Laws threatened the very existence of an 
American Press, virile enough ‘to publish unpopular views on public affairs and 
bold enoygh to criticise the conduct of Public Officials, The factual background of 
this case emphasises tHe imminence and enormity of that threat. One ofthe acute 
and highly emotional issues in this country arises out of efforts of many people, even 
including soge Public Officials to co tinue State commanded segregation of races in 
the public schools and other public places, despite our several holdings that such a 
State practice is forbidden by the’ Fourteenth Améndment”. 

This is in bare outline the gist of the decision of the U.S. Supreme Court. The 
American Constitution by its First Amendment pecifically provides for freedom of 
press. A free press with its privilege to publish and comment on matters of grave’ 
publc importance, has long considered by the American People as a great 
instrument in fashioning the basic tenċts of democracy and to promote the efficient 
functioning of a democratic;Government. A free Press with its undoubted powers 
and resources to speak on great and controversial issues cf the day, to enlighten 
the people of the nation on matters of general importance, to champion the cause 
of the weak and oppressed, to point out the shortcomings and solecisms which 

ents may commit, and above all, to help develop a clean, healthy, 
competent, candid, and constructive critical bent of mind among the Citizens, is 
itideed a desideratum in modern democracies and verily, it can be described as 
Sentinel on the qui vive. . 

Article ig (1) (a) of the Indian Constitution provides for the freedoin of speech 
and expression but does not specifically or separatély provide for the liberty of Préss. 
Freedom cf Press is however implicit and included in the freédom of speech and 
expression. | . | . i 

In Romesh Thappar v. State of Madras?, the Supreme Court pointed out, that the 
freedom of speech and expression includes the freedom to propagate ideas and that 
freedom is insured by the freedom of circulation. l l 

In Brijbhusan v. Delhi*, it was also held that che imposition of pre-cehsorship 
oh a journal is a restriction on the freedom of press which is an essential part of the 
right to freedom of speech and expression. 


In Express Newspapers v. Union of India®, Bhagwati, J., observed that the funda- 
mental right to the freedom of speech and expression enshrined in Article 19 (1) (a) 
of our Constitution is based on the First Ame:.dment of the U.S. Constitution.. 
oe Lordshi, after 1eferring to some American authorities, summed up the position 
thus : 

That the freedom of speech comnrehénds the freedom of press, and fieedoni 
of speech and expression are fundamental rights of the CGiużens, that 
the freedom of press and speech is the foundation df free Goverument of a. 
free people, that the purpose of such a freedom is td prevent public aurhorities 
from assuming the guardianship of the public mind. 

What is the scope and extent of the right of the Préss to publish the nroceedings 
of Parliament or Legislature, in Parliamentary Governments? Situations do arise, 
when in the course of publishing the proceeuings of either House of a Legislature, 
the Press may cross the bounds of its freedom and hold itself guilty of committing a 
breach of Privilege of the House. What is Privilege of a Legislature? Sir E.skine 
May, defines Parliamentary Privilege as thé sum of peculiar rights enjoyed by each 
House collectively as a constitutent part of the High Gourt of Parliameut, aud by 
members of each House individually, without which they could not discharge their 


8, (1950) $.0J, 418. « 5. (1958) S.C.J. 1113. 
4g (1950) 30. 425, (1958) S.C.J 
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functions and which exceed those possessed by othe? bodies or individuals. Privilege, 
though a part-of rhe Law of the land, is to a certain extent an exemption from the 
ordinary Law. In England, Pa-liamentary Privilege, is thus absolute, still in the 
matter of publication ot its p ‘oceedings by the Press, tke latter enjoys a great aeal of 
freedom, and so long as the dibates are correctly ana faithfully reported, the orders 
which p-ohibit their publication are not enforced; but when they are reported mala 
fide, the publishers of the newspapers are liable to punishment. Itis well known 
that Britain has no written Constiuution like the U.S. or India, defining the fieeaom 
of Press, and the difficulty arises, when the fundamental right of the Press, comes 
into coyflict with the Privilege of che Parliament. In India, the Supreme Court 
decided the case of M.S.M. Sharma v. Krishna Sinha and others®, wherein the feedom 
of speech and its application to the Press was considered. -@ 

The petitioner who was the editor of a newspaper, claimed that as a citizen ` 
and editor, he had the absolute right, to publish a true aud faithful report of the 
publicly heard ana seen proceedings of Parliament or any S.ate Legislature including 
portions of speeches ordered to be expunged. The respo..deiis contended that the 
petitioner had no such absolute right, ana that under Article 194 (3) Parliament and 
the State Legislatures enjoyed the powers, privileges and immuuities, as those of 
British Parliament, and those poweis aud privileges, prevailed cver the Citizen’s 
fundamental right cf speech and expression. Article-1g4 (3P of the Constiation 
states, ‘‘ In other hy ta the powers, privileges and immunities of a House of 
the Legislature of a Scate, and of the members and the committees of a House of 
such Legislature, shall be such as may from time to time be defined by the Legislature 
by law, and until so defineu shall be those of the House of Commons of the Parlia- 
ment of United Kingdom, and of its members and committees at the commencement 
of the Constitution.”’ 

The Supreme Court by a majority Judgment held. that the provisions of Article 
19 (1) (a) which are general must yield to Arcicles 194 (1) and (3) which are special. 
Accordingly the Legislatures in fudia have the privilege under Article 194 (3) to 
prohibit the publicauion of-such part of the proceedings which had been 
directed to be expunged. But Subba Rao, J. dissenting held that the 
fundamental right under Article 19 (1) (a) is preserved despite the provisions of 
Article 194 (3) of the Constitution. T'he Legislature had the privilege of preventing 
only maja fide publication of the proceedings of the Legislature and as in that case 
the petitioner was not allegea to have done so, the Legislature had no power to take 
any action in respect of tne said publication. á 

Alexis De Toqueville, writing on the influence of Press in „America states ir his 
book, Democracy in Amerita, that it causes political life to circulate through all the parts 
of that vast territory. Its eye is constantly open to defect the secret springs of 
political designs anu te summon the leaders of all parties in turn to the bar of public 
opinion, Itiallies the interests of the community round certain principles and draws 
up the creed of every party, for it affords a means of intercourse between those who 
hear and address each other without ever coming into immediate ‘contact. 

The voice of De Toqueville has not waned with the passage of time. That_ the 
power of the Press ‘ causes political life to circulate through all the parts of the 
country’, has a greater siguificance and truth to-day, when the citizen enjoys 
greater opportunities to take part in the political life, and the press is the medium 
through waich he likes his voice to be heard. 

Indeed, great as the influence of the Press is, 1t would seem however, that in 
the discharge ofits duties as ihe mouth piece of the common man, it has always to 
keep in mind the privileges of the Parliament, and harmonise its privilege with 
that of the Parliament. But, it would be in the greater interests of demacracy’ 
itself, that the p-ivileges of the Parliament and Legislatures, should be defined 
by law, and made more certain and distinct, than what it has been up till now. 

® Sa » 





6. (1959) $.C.Jp 925. . $ 


M . THE 3 
» MADRAS LAW JOURNAL 


yu JULY [1964 








. NOTES OF RECENT CASES. 


(SUPREME Court. ] 


B. P. Sinha, C.J., K. Subba Rao, Raghubar Dayal, The Union of India v. 
N. Rajagqpala Ayyangar and Indra Deo Kumar. 
- J. R. Mudhotkar, FF. C.A. No. 579 of 1963. 


27th January, 1963. 
Evidence Act (I of 1872), section 123—‘‘ Head of department’ —Personnel Officer 
under Railway Establishment Code—If can claim privilege. 
The Chief Personnel Officer under the Railway Establishment Code is not 
head of the department for purposes of section 123 of the Evidence Act as he has 
been conferred the status of * head of department’ for particular purposes only and 


those purposes do not include the purpose of claiming privilege under section 123 
of the Evidence Act. 


N.S. Bindra, Senior Advocate (R.N. Sachthey, Advocate, with him), for 
Appellant. 


D. Goburdhan, Advocate, for Respondents Nos. 1 to 4. 


G.R. l —— Appeal dismissed, 
[SUPREME Court.] a 

P. B. Gajendragadkar, A. K. Sarkar, Smt. Godavari Shamrao Parulekar v, 

K. N. Wanchoo, K. C. Das Gupta and The State of Maharashtra. 

N. Rajagopala Ayyangar, JF. Cr. As. Nos. 109-111 of 1963. 


29th January, 1964. 
Defence of India Rales, Rule 30-—Criminal Procedure Code (V of 1898), section 491— 
Articles 14, 21 and 22 of the Constitution. 


Distinguishing ihe present appeals from the two earlier appeals Rameshkwar 
Shaw v. District Magistrate, Burdwan, Petition No. 145 of 1963, decided on 11th Sep- 
tember, 1963 and Makhan Singh Tuarstkka v. State of Punjab, Cr. A. No. 80 of 1963, 
decided on 11th October, 1963, the Ccurt held that the principle of those two cases 
cannot be applied to a case where a fresh order of detention has been passed 
after the cancellation or revocation of an earlier order of detention. The 
contention therefore that the making of the order of detention on 1oth November, 
1962, or its service’ in jail in thesé cases, makes the detention illegal, must be 
negatived. 


In our opinion when the order says that it is necessary to make an order of 
detention in order to restrain the prejudicial activities mentioned therein it means 
that that was the only way which the State Government thought was enecessary to 
adopt in order to meet the situation. - It will then be for the detenu to show that 
the order had gone beyond the needs of the situation and was therefore contrary to 


2 


section 44 of the Preventive Detention Act. No such thing,has been shown in the 
aa cases and we are satisfied that the orders in® question cannot be said to go 
yond the needs of the situation even assuming .that section 44 is mandatory as 
ae on behalf of the appellant and not merely Girectory as urged on behalf of 
State. . 


Appellants (In Or. Nos. 109-110 of 1963) produced from jail and present in 
R. ' e z 


Janardan Sharma, Advocate (Appellant also present in person), for Appellant 
(In Cr.A. No. 111 of 1963). ° 


N. §. Bindra, Senior Advocate, (R. H. Dhebar, Advocate, with him), for Respon- 
dents (In Cr.A. Nos. rog-111 of 1963). 


-è 
Purshottam Trikamdas, Senipr Advocate, (R. H. Dhebar, Advocate, with him), ° 
for Respondent (In Cr. A. No. 110 of 1963). ° 


è 
G.R. Appeals dismissed. 


[SUPREME COURT. ] 
P. B. Gajendragadkar, C.F., K. N. Wanchoo, The Indo-China Steam Navigation 


K. G. Das Gupta, F. C. Shah and Co., Ltd. v. Jasjit Singh, Addl. 
N. Rajagopala Ayyangar, FF. Collector of Customs, Calcutta. 
grd February, 1964. G.A. No. 770 of 1962 and 


(Petition No. 138 of 1961). 


Sea Customs Act (VIII of 1878), section 52-Á4—Validity—Applicability—Confisca- 
tion of vessel—Articles 14, 19 and 31 (1) of the Constitution. as 


Jurisdiction of Supreme Court under Article 136 of the Constitution. 


Where the Central Government exercises power of review against an adminis- 
trative order it is subject to the appellate jurisdiction of the Supreme Court. 


Section 52-A of the Sea Customs Act provides that no vessel constructed, 
adapted, altered, or fitted for the purpose of concealing goods shall enter, or be within 
the lns of any port in India, or the Indian customs waters. This section is the 
only section included in Chapter VI-A and it was inserted by Act X of 1957- The 
plain construction of this section appears to be that whenever a ship answering the 
description contained in its first part enters or is within the limits of any port ine 
India, or the Indian customs waters, it contravenes the prohibition prescribed 
by it. The prohibition, is against the construction, adaptation alteration or fitting 
for the purpose of concealing goods. What has to be proved against a vessel which 
is charged with having contravened section 52-A is that there has been a construc- 
tion, adaptation, alteration or fitting, and that the said construction, adaptation, 
alteration or fitting has been made for the purpose of concealing goods. Therefore, 
if an alteration in a vessel made for the purpose of concealing goods is proved, the 
contravention of section 52-A must be inferred. In other words, the section pro- 
hibits absolutely the entry of vessels which show that there has been any construc- 
tion, adaptation, alteration or fitting made in them for the purpose of concealing 
goods. 


Rights guaranteed to the citizens of India under Article 19 of the Constitution 
are not available to foreigners and pleas which may successfully be raised by the 
citizens on the strength of the said rights guaranteed under Article 19 would, there- 
fore, not bé available to foreigners. A foreigner cannot therefore resist the confis- 
cation of his vessel under section 52-A relying on Article 31 (1). [No opinion on 
the validity of section 52-A under Articles 19 (1) (f) and 19 (5) was expressed in the 
instant case. | - - 

Sachin Choudhury and B. Sen, Senior Advocates (S. N. Mukherjee, Advocate, with 
them), for Appellant (In C.A. No. 770 of 1962) and the Petitioner (In Petition 
No. 138 of 1961). ie e i 
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S. V. Gupte, Additional Sdlicitor-General of India, and D. R. Prem, Senior 
Advocate ` (R. H. Dhebar, Advocate, with them), for Respondents (In G.A. No. 
770 of 1962 and Petition No. 138 of 1961). : 


G.R. Appeal and Betition dismissed. 
9 —_,—_—— 
[SUPREME Court. ] ° E 
P. B. Gajendragadkar, C.J., K. N. Wanchoo, Haricharam Kurmi v. 
K. G. Das Gupta, F. C. Shah and The State of Bihar. 
N. Rajagopala Ayyangar, FF. Cr. As. Nos, 208-209 of 1963. 
aed Mebruary, 1964. 


, Evidence Act (I of 1872), sectio 30—Confession by a co-accused—Evidenttary value. 
Though confession may be regarded as evidence in that generic sense because 
of the provisions of séction 30 of the Evidence Act it is not evidence as defined 
by section 3 ofthe Act. In dealing with a case against an accused person, the Court 
cannot start with the confession of a co-accused, it must begin with‘ other evidence 
adduced by the prosecution and after it has formed its opinion with regard to the 
quality and effect ofthe said evidence, then it is permissible to turn to the confession 
in order to receive assurance to the conclusion of guilt which the judicial mind 
ig about to reach on the said other evidence. See (1952) S.C.R. 526 and L.R. 
76 I.A. 147 (155). ; 
`~ Ram Prakash v. The State of Punjab, (1959) S.C.R. 1219, was not intended 
to strike a discordant note from the well-established principles in regard to the 
admissibility and the effect of confessional statements made by co-accused 
persons. 

In criminal trials, there is no scope for applying the principle of moral convic- 
tion or grave suspicion. In criminal cases where the other evidence adduced against 
an accused person is wholly unsatisfactory and the prosecution seeks to rely on the 
confession of a co-accused person, the presumption of innocence which is the basis 
of criminal jurisprudence assists the accused person and compels the Court to render 
the verdict that the charge is not proved against him, and so, he is entitled to the 
benefit of doubt. l 
e T.V. R. Tatachari, Advocate, for Appellants. (In both the Appeals). 


D. P. Singh and R. N. Sachthey, Advocates, for Respoudent (In both the Appeals). 


G.R. — ` Appeals allowed. 
[SuprEME Covurt.] | 

P. B. Gajendragadkar, C.J., K.N. Wanchoo, Shyam Behari v. 

K. C. Das Gupta, J. C. Shah and The State of M.P. 

N. Rajagopala Ayyangar, JJ. _, QA. No. 177 of 1962. 


grd February, 1964- 
Land Acquisition Act (I of 1894), sections 4 to 6 and 17—Public purpose— Test. 


On reading the notification of 19th April, 1961, one can only come to the côn- 
clusion that the land was needed for a public purpose, namely for the construction 
of some work for a factory. There is no mention of any company anywhere in this 
' notification and it cannot necessarily be concluded that the Premier Re-factory 
Factory was a company, for a “ factory ” ig something very different from a “f com- 
pany” and may belong to a company or to Government or to a local body or even 
to an individual. The mere fact that the public purpose declared in the notifi- 
cation was for the Premier Re-factory Factory and work connected therewith cannot 
lead to the inference that the acquisition was for a company. It follows that when 
the two notifications declared that the land was needed for a public ptrpose in a 
case where no part of the compensation was to come out of public revenues or 
some fund controlled or managed by a local authority they were invalid in view 
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of Provisa to section 6 (1) of the Land Acquisition Act. All proceedings following 
on such notification would be of no effect under the Act. 
(1961) 28.C.R. 459, relied upon. ó 
Naunit Lal, Advocate, for Appellant. 
I. N. Shroff, Advocate, for Respondents Nos. 1 to 4. i 
Rajani Patel and I. N. Shroff, for Intervener. 





G.R. : Appeal dismissed. 
[SUPREME Covurt.] a 

P. B. Gajendragadkar, C.J., K-N. Wanchoo, Masalti v. State of U.P. 
K. C. Das Gupta and Raghubar Cr. As. Nos. 30-34. of 1964. 


Dayal, FF. ° 
4th May, 1964. 
Penal Code (XLV of 1860), section 302 read with secon 149—Murder by 
members of unlawful assembly—Death sentence—Confirmation—Duty of High Court— 
Criminal Procedure Code (V of 1898), sections 374. and 375. 


It is perfectly true that in a murder trial when an accused person stands charged 
with the commission of an offence punishable under section 30% of the Penal Code 
he stands the risk of being subjected to the highest penalty prescribed by the Indian 
Penal Code; and naturally judicial approach in dealing with such cases has to be 
cautious, circumspect and careful. In dealing with such appeals or reference pro- 
ceedings where the question of confirming a death sentence is involved, the High 
Court has also to deal with the matter carefully and to examine all relevant and 
material circumstances before upholding the conviction and confirming the sentence 
ofdeath. All arguments urged by the appellants and all material infirmities pressed 
before the High Court on their behalf must be scrupulously examined and consi- 
dered before a final decision is reached. The fact that 10 persons-had been 
ordered to be hanged by the trial judge necessarily imposed a more serious and 
onerous responsibility on the High Court in dealing with the present appeals. 


In the instant case it cannot be said that the High Court had not bestowed 
due care and attention on the points involved in the case. 


Section 149 makes it clear that if an offence is committed by any member 
of an unlawful assembly in prosecution of the common object of that assembly, 
or such as the members of that assembly knew to be likely to be committed in pro- 
secution of that object, every person who, at the time of the committing of that 
offence, is a member of the same assembly, is guilty of that offence; and that em- 
phatically brings out the principle that the punishment prescribed by section 149 
18 in a sense vicarious and does not always proceed on the basis that the offence 
has been actually committed by every member of the unlawful assembly. The 
observations made in the case of Baladin and others v. State of U.P., A.I.R. 1956 S.C. 
181, must be read in the context of the special facts of that case and cannot be 
treated as laying down an unqualified proposition of law. 


Having regard to the circumstances under which the unlawful assembly came 
to be formed, we are satisfied that these young men must have joined the unlawful 
assembly under pressure and influence of the elders of their respective families. 
The list of accused persons shows that the unlawful assembly was constituted by 
members of different families and having regard to the manner in which these 
factions ordinarily conduct themselves in villages, it would not be unreasonable to 
hold that these three young men must have been compelled to join the unlawful 
assembly that morning by their elders, and so, we think that the ends of justice 
would be met if the sentences of death imposed on them are modified into sentences 
of life imprisonment. Accordingly, we confirm the orders of conviction and sen- 
tence passed against all the appellants, except accused Nos. 9, 11 and 16 in whose 
cases the sentences are altered to those of imprisonment for life. In the result, 
the appeals are dismissed, subject to the said modification, 2 
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M. S. K. Sastri, Ad¥ocate (Amicus Curiae), for Appellant (In Cr. A, No. 30 
of 1964). 
I. M. Lall and Ganpat Rai, Adyocates, for Appellants (In Cr. A. No. 31 of 1964), 
Vir Sen Sawhney, Advocate, for Appellants (In Cr. As. Nos. 38-34 of 1964). 
0. P. Rana and CP. Lall, Advocates, for Respondent (In all Appeals). 


G.R. Appeals dismissed as modified. 
e 2 4a a 
[SUPREME Court.] uS 
K. Subba Rao and f. R. Mudholkar, JF. Mrs. M. N. Clubwala vt 
° grd February, 1964. Fida Hussain Saheb. 
2 C.A. No. 151 of 1963. 


e 

Madras City Municipal Act (IV of 1919), section 303—Private market owner and 
stall-holder—Nature of rèlation between—Landlord and tenant or licensor and licensee— 
Meaning of word*rent—Easement Act (V of 1882), section 62 (c). 


The mere necessity of giving a notice to a licensee requiring him to vacate 
the licensed premises would not indicate that the transaction was a lease. Indeed, 
section 62 (c) of the Indian*Easements Act, 1882 itself provides that a licence is 
deemed to be revoked where it has been either granted for a limited period or acqui- 
red on condition that it shall become void on the performance or non-performance 
of a specified act, and the period expires, or the condition is fulfilled. In the agree- 
ments in question the requirement of a notice is a condition and if that condition 
is fulfilled the licence will be deemed to be revoked under section 62. It would 
seem that it is this particular requirement in the agreements which has gone a long 
way to influence the High Court’s finding that the transaction was a lease. Whether 
an agreement creates between the parties the relationship of landlord and tenant 
or merely that of licensor and licensee the decisive consideration is the intention 

` of the parties. This intention has to be ascertained on a consideration of all the 
relevant provisions in the agreement. In the absence, however, of a formal docu- 
ment the intention of the parties must be inferred from the circumstances and con- 
duct of the parties. Where the terms of the document evidencing the agreement 
between the parties are not clear the surrounding circumstances and the 
conduct of the parties have also to be borne in mind for ascertaining the real rela- 
tfonship between the parties. The documents relied upon being merely agreements 
executed unilaterally by the stall-holders in a private market in favour of the land- 
lords they cannot be said to be formal agreements between the parties. One must 
therefore look at the surrounding circumstances. 


_ In the circumstances of the instant case the intention of the parties was to 
bring into existence merely a licence and not a lease and the word ‘ rent’ was used 
loosely for ‘ fee’. 


S. T. Desai, Senior Advocate (R. Ganapathy Iyer, Advocate, with him), for 
Appellants. 


R. Gopalakrishnan, Advocate, for Respondents Nos. 1 to 6. 


G.R. © — Appeal allowed. 
[SUPREME COURT. |] 

K. Subba Rao and F.R. Mudholkar, Ff. Gurdatta Mal v. State of U.P. 

5th February, 1964. Cr. A. No. 180 of 1961. 


Penal Code (XLV of 1860), section 302 read with section 34-—Scope—Sections 99 
and 103 —When attracted. 


Where the accused with the common intention to kill the deceased, armed them- 
selves with guns and spears and attacked the deceased from a close range immediately 
after coming to the field and killed them they were certainly guilty under section 
302, read with section 34, of the Indian Penal Code, 
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In the absence of any xeasonable appreheftsion on’ the part of the accused 
that they would be killed or hurt by the deceased, the High Court was certainly 
right in holding that the provisions of section 103 of the Indian Penal Code were 
not attracted. s ; 

Section 103 of the Indian Penal Code is subject to section 99 thereof. Under 
section 99, there is no right of private defence in cases in which there is time to have 
recourse to the protection of public authorities, and the right of private defence in 
no case, extemds to the inflicting of more harm than it is necessary to inflict for the 
purpose of defence. ° m 
i Jai Gopal Sethi, Senior Advocate (R. L. Kohli, Advocate, with him), for Appel- 

ants. ` -@ 
_. A, N. Mulla, Senior Advocate (Atiqur Rehman and C. P. Lal, Advocates, with 
him), for Respondent. 

G.R. . Appeal dismissed. 


[SuPrREME CourRT.] 


“P. B. Gajendragadkar, C.F., K. N. Wanchoo, , Brij Mohan Singh v. 
K. C. Das tr ag J. C. Shah and Priya Brat Narain Sinha. 
N. Rajagopala Ayyangar, FF. C.A. No. 9 of 1964. 


5th February, 1964. 


Representation of People Act (XLI of 1951), sections 7 (d) and 123—Candidate below 
25 years of age—Burden of proof—Article 137 of the Constitution of India (1950)— 
Evidence Act (I of 1872), section 95. < : 

The burden of proving that a candidate’s age was below 25 years on the date 
of his nomination was on the election petitioner. 


As the petitioner was unable “‘to prove the publication of an impugned pam- 
phlet Exhibit-10 by the candidate or his agent or by any other person with the consent 
of the candidate or his election agent, the conclusion of the Election Tribunal that 
the commission of any corrupt practice by the candidate under section 123 (4) 
of the Representation of the People Act has not been proved and the contrary view 
taken by the High Court is wrong”. - 


C. Be Agarwala, Senior Advocate (L. M. Sarma and D.N. Mukherjee, Advocates, 
with him), for Appellant. 

Sarjoo Prasad, Senior Advocate (K. K. Sinha, Advocate, with him), for Res- 
pondent No. r. 

G.R. ' Appeal allowed. 


[SUPREME COuRT. ] 


P. B. Gajendragadkar, C.F., A. K. Sarkar, The State of U.P. v. 
K. N. Wanchoo, K. C. Das Gupta Kartar Singh. 
and N. Rajagopala Ayyangar, FJ. : Cr. AwNo. 164 of 1962. 


6th February, 1964. 

Prevention of Food Adulteration Act (XXXVII of 1954), section 7 read with section 
16 (1) (a) (i)—Mintmum standard prescribed by the Rules—Validity—Burden of proof. 

“Except a principle which the Court deduced from the Rules themselves there 
was no material before the Court that the minimum standard prescribed for Uttar 
Pradesh was defective in any respect. The approach adopted by the learned 
Judges in State v. Malik Ram, A.I.R. 1962 All. 156, appears to us to be a reversal 
of the well“recognised principle that it is for those who challenge the constitutiona- 
lity of a statute or a statutory rule to allege and prove the grounds of invalidity 
and the adoption of the contrary rule that when a party makes such a challenge 
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it is for those who seek tosupport jt to sustain it by positive evidence ofits reasonable- 
ness and legality. The Court evolved from a reading of the Rules a principle that 
the standards vary with the elevation of the place, without having before jt any 
materials for sueh a conclusion sawe what it considered was the rationale underlying 
the division into zones. As already explained, even in Himachal Pyadesh the ele- 
vation of every place is not the same and there are areas which are higher than 
others and so the test adopted does nov even satisfy logic. We do not consider 
that the Court was justified in practically legislating and laying down what the 
ha should be rather than give effect to the law by adherence to °the Rules as 

amed.” * , a 


O. P. Rana and C. P. Lal, Advocates, for Appellant. 
Harnam Singh Chadda and Harbans Singh, Advocates, for Respondent. 
GR. E `- „Appeal allowed. 


[Supreme GouRT.]. i l 

K. Subba Rao and J. R. Mudholkar, FJ. K. J. Nathan v. S. V. Maruthi Rao. 
11th February, 1964. G.A. No. 407 of 1962. 

Transfer of Property Act (IV of 1882), section 58—Mortgage by deposit of title-deeds 
—Constructive delivery of documents—Sufficiency. 

If the plaintiff physically handed over the title deeds to the 1st defendant 
and the rst defendant immediately handed over the same to the plaintiff with in- 
tention to mortgage them, it is conceded that a valid mortgage was created. To 
iasist upon such a formality is to ignore the substance for the form. When the 
principal tells the agent “‘from to-day you hold my title deeds as security ”, in 
substance there is a physical delivery. For convenience of reference such a deli- ` 
very can be described as constructive delivery of title-deeds. The law recognizes 
such a constructive delivery. 


If the mortgage by deposit of title-deeds was thus effected a subsequent mort- 
gage deed in favour of anothér cannot have priority. 


R. Ramamurthy Atyar, T.S. Rangarajan and R. Gopalakrishnan, Advocates, for 
Appellant. 


o V. S. Venkataraman, M. R. Krishna Pillai and M. S. K. Iyengar, Adyocates, 
for Respondent No. 3. 


G.R. Order accordingly 
[SUPREME CovurT.] 
P. B. Gajendragadkar, C.f., K. N. Wanchoo, Jagdev Singh Sidhanti v. 
K. C: Das Gupta, J. C. Shah and i Pratap Singh Daulta. 
N. Rajagopala Ayyangar, JJ. 
12th February, 1964. G.A. No. 936 of 1963 


Representation of the People Act (XLI of 1951), section 123—Language question— 
Propaganda—If corrupt practice. l 

Political speeches espousing the cause of a particular language and making 
promises or asking the people to protest against the Government of the day in respect 
of its language policy is not a corrupt practice within the description of corrupt 
practice under section 123 (3) of the Representation of the People Act. 

Purshotham Trikamdas, Senior Advocate (Rajinder Nath Mittal, R. B. Datar, 
V. Kumar, B. P. Singh and Naunit Lal, Advocates, with him), for Appellant. 


G. S. Pathak, Senior Advocate (Bawa Shiv Charan Singh, Hardeo Singh, Rajendra 
- Dhawan, Dr. Anand Prakash and Y. Kumar, Advocates, with him), for Respondent No.1. 


GR °’ ‘ aan Appeal allowed, 
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` [Supreme Courr.] z . 
P. B. Gajendragadkar, C.F., K? N. Wanchoo, R. L. Arora b. 
K. C. Das Gupta, F. C. Shah and i State of U.P. 
N. Rajagopala Ayyangar, FF. ° Petition No. 137 of 1962. 


14th February, 1964. 

Land Acquisition Act (I of 1894), sectiqns 40 and 41 amended by (XXXI of 1962)— 
Vires—Scope—Articles 14, 19 and 31 of the Constitution. 

By majohity.—Section 40 clause (aa) of Land Acquisition Act as amended by 
Act (XXXI of 1962) does not permit acquisition of land for construction of somee 
buildeng or work for a company engaged or to be engaged in an industry or work, 
which is for a public purpose unless the building or work for whigh the land is 
acquired also subserves the public purpose of the industry or work in which the 
company is engaged, If that is the true construction of clause (aa) it cannot be 
said to contravene Article 31 (3) of the Constitution for the public purpose required 
therein is present where land is required for the constructjon of a building or work 
which must subserve the public purpose of the industry or work in which a company 
is engaged or is about to be engaged. Nor can it be said that the provision 1s hit 
by Article 19 (1) (f), for it would be a reasonable restriction on the right to hold 
property. The clause so interpreted is not unconstitutional. The amendments in 
section 41, Land Acquisition Act are only consequentidl to the insertion of clause (aa) 
in section 40 (1) and would therefore be equally valid and constitutional. 


There is a clear classification between a public company and a Government 
Company on the one hand and a private company and an individual on the other, 
which has reasonable nexus with the objects to be achieved under the law. The 
intention of the Legislature clearly is that private individuals and private companies 
which really consist of a few private individuals banded together should not have- 
the advantage of acquiring land even though they may be intending to engage in 
some industry or work which may be for a public purpose inasmuch as the enrich- 
ment consequent on such work goes to private individuals or to a group of them who 
have formed themselves into a private company. Public companies on the other 
hand are broad based and Government companies are really in a sense no different 
from Government though for convenience of administration a Government company 
may bé formed, which thus becomes a separate legal entity. Thus in one case the 
acquisition results in private enrichment while in the other it is the public which 
pan in every way. Therefore a distinction in the matter of acquisition of lapd 

etweerl public companies and Government companies on the one hand and private 
individuals arid private companies on the other is justified, considering the object 
behind clause (aa) as introduced into the Act. The contention that it is discrimina- 
tory must therefore also fail. 


C. B. Agarwala, Senior Advocate (Naunit Lal, Advocate, with him), for Petitioner. 

M. C. Setaload, Senior Advocate (C. P. Lal, Advocate, with him), for Respon- 
dent No. 1. ; 

C. K. Daphtary, Attorney-General for India, and N. S. Bindra, Senior Advocate 
(R. H. Dhebar, Advocate, with them), for Respondent No. 2. | 

M. C. Setalvad, Senior Advocate (M. S. Devendra Swarup and J. P. Goyal, 
Advocates, with him), for Respondent No. 3. 

I. M. Nanavati, Advocate and O. C. Mathur, 7. B. Dadachanji and Ravinder 
Narain, Advocates, of M/s. F. B. Dadachanji & Co., for Intervener No. 1. 

Rajani Patel and I. N. Shroff, Advocates for Intervener No. 2. 

G.R. l Petition dismissed. 
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[SUPREME CourtT.]. 


° Š . 

K. Subba Rao, K.C. Das Gupta, and Karamshi Jethabhai Somayya v. 
Raghubar Dayal, F}. State of Bombay 
3rd March, 1964. : (now Maharashtra). 


C.A. Nb. 552 of 1962. 
Bombay Irrigation Act, 187g—Governmeni of India Act, (1935), section 175 (3). 


“Can it be said that in the present case Exhibits D-6&y and D-68 
disclose that the Superintending Engineer was authorised to enter into a 
e contract of -the naturé mentioned therein on behalf of the Provincial Government 
and that ‘the contract was expressed to be made in the name of the Gover- 
nor? Nothing has been placed before us to establish that the Superintend- 
eing Engineer was legally authorised to enter into such a contract on behalf of the 
Goyernment ; nor do the document? ex facie show that the agreement was express- 
ed to be made in the name of the Provincial Government. The letters mentioned 
the name of the Minister of the Public Works Department and also the Government, 
in the context of the rates that might be fixed thereafter, but the said documents did 
not purport to emanate from the Governor. At best they were issued under the 
directions of the Minister. We find it difficult to stretch the point further, ag 
such a construction will make the provision of section 175 (3) of the Government 
of India Act, 1935, nugatory. We cannot, therefore, hold that either the contract 
was entered into by the person legally authorized by the Government to do so or 
expressed to be made in the name of the Governor. The agreement is void, as it 
rw not complied with the provisions of section 175 (3) of the Government of India 
Ct, 1935.” 


M.K. Nambiar, Senior Advocate, (7.B. Dadachanji, O.C. Mathur and Ravinder 
Narain, Advocates of Messrs. J.B. Dadachanji @ Co., with him), for Appellant. 


D.R. Prem, Senior Advocate, (B.R.G.K. Achar and R.H. Dhebar, Advocates, 
with him), for Respondent. 


. G.R. —— Appeal dismissed. 
[SUPREME Court. ] 

P.B. Gajendragadkar, C.J., K.N. Wanchoo, N. Vajrapani Naidu v. 

© F.C. Shah, N. Rajagopala Ayyangar New Theatres Carnatic 

' and S. M. Sikri, FJ. Talkies, Ltd. 

4th March, 1964. C.A. No. 264 of 1962, 


Madras City Tenants’ Protection Act (III of 1922) as amended by Madras Act (XIX 
of 1955), Articles 19 and 31 of the Constitution. 


By Majority :—It was urged, however, that by the statute as amended by the 
Madras City Tenants’ Protection (Amendment) Act VI of 1926 (before it was 
amended by Act XIII of 1960), the price which the Court may fix and at which the 
tenant is entitled to purchase the land is to be the lowest market value prevalent 
within seven years preceding the date of the order. This, it was submitted, was 
unreasonable, But it is not necessary for the purpose of this case to decide that 
question, for the Company has offered to pay the market value of the land as at 
the date on which the order was passed by Panchapakesa Iyer, J. That absolves 
us from the necessity to adjudicate upon the reasonableness of the provisions relating 
to payment of compensation at the rate prescribed by the Act as amended by Act 
VI of 1926. We may observe that by the Amending Act XIII of 1960 several 
alterations have been made as regards the extent of the right of the tenant to re- 

uire the landlords to sell the land and the price which has to be paid by the tenants 
for purchasing the land. For instance, under the Amending Act the Qourt may 
direct sale only of the minimum area of land necessary for convenient enjoyment 
by the tenant of the house built by him and the price is to be the average market 
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s 
value in the three years immediately preceding the date of the order. In view of 
this amtndment, and having regard to the ‘special circumstances, viz. the offer 
mads,by the Company, notwithstand:ng the provisions of the Act, to pay the market 
value of the land at the date of the order, we decline to enter upon añ academic 
considcration gas to the validity of the provision fixing compcnsation at the lowest 
market value prevalent within seven years preccd’ng the date of the order. As- 
suming that a provision fixing such compensation is unreasonable and therefore 
invalid, it woud be clearly severable from the rest of the statute and would not 
affect the validity of the provision relating to acquisition by the tenant of the land 
demised by purchasing it from the landlord. At best, the landlord woulf be entitl- 
ed toeobtain compensation which is equivalent to the markct value, and that the 
Company has agrced to pay. ‘That, however, is a matter on which we express no 


opinion. e 
A.V. Viswanatha Sastri, Senior Advocate? (R. Ganapathy Iyer, Advocate, with 
him), for Appellants. 


M. C. Setalvad, Senior Advocate, (M. A. Sattar Sayeed and, R. Thiagarajan, 


Advocates, with him), for Respondent. 3 . 
G.R. — Appeal dismissed, 
[SUPREME COURT.] i ° 
K. Subba Rao, K.C. Das Gupta and Dhirendra Nath Gorai v. 
i Raghubar Dayal, FF. Sudhir Chandra Ghosh. 
4th March, 1964. C. As. Nos. 85 and 86 of 1961. 


Bengal Money Lenders Act (X of 1940), section 35—Order 21 rules 64, 66 and 91, 
Civil Procedure Code (V of 1908). 


The right under section 35 of the Bengal Money Lenders Act, 1940 is intended 
only for the benefit of the judgment-debtor and, therefore, he can waive that right. 


If that be the legal position, Order 21, rule go of the Code of Civil Procedure is 
immediately attracted. The concurrent finding of the Courts below is that by reason 
of the non-observance of the provisions of section 35 of the Money Lenders Act no. 
substantial injury was caused to the judgment-debtor. Further, though notice was 
given to the judgment-debtor, in one case he did not file objections at all and in the 
other case, though the judgment-debtor filed objections, he did not attend at the 
drawing up of the proclamation. ‘The sales are, therefore, not liable to be get 
aside under the terms of the said provision. 


B. Sen, Senior Advocate, (P. K. Ghosh, Advocate, with him), for Appellants 
(In both the Appeals). 


Sukumar Ghose, Advocate, for Respondents Nos. 12 and 13 (In G.A. No. 85 
of 1961) and Respondent No. 9 (In C.A. No. 86 of 1961). 


G.R. Ss Appeals allowed. 
[SUPREME CouRT.] ae 

P.B. Gajendragadkar, C.F., K.N. Wanchoo, Raja Bira Kishore Deb, Here- 

F.C. Shah, N. Rajagopala Ayyangar ditory Superintendent, Jagannath 

and S.M. Sikri, FJ. Temple, Puri v. 

5th March, 1964. State of Orissa. 


C.A. No. 135 of 1962. 


Shri Jagannath Temple Act (II of 1955), Articles 14, 19, 26, 27, 28 and 31 of the 
Constitution—The Puri Shri Jagannnath Temple (Administration) Act (XIV of 1952) 
—Onvissa Hindu Religious Endowments Act (II of 1952). 

The Jagannath temple holds a unique position amongst the Hindu temples in 


the State of Orissa and no other temple can be regarded as comparable with it and 
the Jagannath Temple Act II of 1955 cannot be struck down ûnder Article 14 
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of the Constitution of India. The Acthas only deprived the appellants Adya 
sevakas of their right to the sole , management of the temple which carried no 
beneficial enjoyment of any property with it and has conferred that management on 
a committee of which he still remains the chairman. In view of this clear dichotomy 
ín the rights of the appellant and his predecessors there is no question of Article 31 (2) 
applying in the prescr@ case at all, insofar as this right of superintendence of the 
appellant is concerned. The attack on the constitutionality of the Act on the ground 
that the sole right of superintendence has been taken away from the appellant and 


, that is hiteby Article 1g (1) (f) or Article 231 (2) must therefore fail. 


One agpect is the provision of materials and so on for the purpse of the sevapuja: 
This is a secylar function. The other aspect is that after materials etc. have been 
provided, the sevaks or other persons who may be entitled to do 80, perform the 
sevapuja and other rites as required by the dictates ofreligion. Clause (1) of section 
15 has nothing to do with the second aspect, which is the religious aspect of sevapuja; 
it deals with the secular aspect of the sevapuja and enjoins upon the committee the 
duty to provide for the proper performance of sevapuja and that is also in accordance 
with the record of rights. So thatthe committee cannot deny materials for sevapuja 
if the record of rights says that certain materials are necessary. We are clearly 
of the opinion that clause (1) imposes a duty on the committee to logk after the se- 
cular part of the sevapuja and leaves the religious part thereof entirely untouched. 
Further under this clause it will be the duty of the committee to see that those who 
are to carry out tht religious part of the duty do their duties properly. But this 
again isa secular function to see that sevaks and other servants carry out. 
their duties properly ; it docs not interfere with the performance of religious duties 
themselves. The attack on this provision that it interferes with the religious affairs 
of the temple must therefore fail. 


M.C. Setaluad and Sarjoo Prasad, Senior Advocates, (A.D. Mathur, Advocate 
with them), for Appellant. 


» 
S.V. Gupte, Additional Solicitor-General of India, (M.S.K. Sastri and R.N. 
Sachthey, Advoctes, with him), for Respondent. - 


G.R. — Appeal dismissed. 
[SUPREME COURT.] 

P B. Gajendragadkar, C.J., K.N. Wanchoo, B. Rajagopala Naidu v. 

F. C. Shah, N. Rajagopala Ayyangar State Transport Appellate 


and S. M. Sikri, FF. , Tribunal, Madras. 
5th March, 1964. C.A. No. 19 of 1964. 


Motor Vehicles Act (IV of 1939), Section 43-A—Madras Amendment Act XX 
of 1948. 

On a fair and reasonable construction of sectin 43-A, ef the Motor Vehicles Act 
it ought to be held that the said section authorises the State Government to issue 
orders and directions of a general character only m respect of administrative matters 
which fall to be dealt with by the State Transport Authority or Regicnal Trans- 
port Authority under the relevant provisions of the Act in their admunistrative capa- 
city. 

As this Court his often emphasised, in constitutional matters it is-of utmost 
importance that the Gouit should not make any obiter observations on points not 
directly raised before it for its decision. The-cfore, in indicating the poss.b.e alter- 
natives which may be adopted if the State Govemment thinks that the marking 
system helps the administration of the Act, we should not be taken to have expressed 
any opinion on the validity of any of the courses spuc.ficd. 


It would, we think, be id.c, to suggest that any Transport Authority function- 
ing in the State would normally 1¢fuse to comp!y with the order issucd bY thé State 
Government itself, Therefore, we have no hesitation in hold:ng that the decision 
of the Appellate Tribundl is based solely on the provisions of the impugned order 
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and since the said order is inyalid, the decision itSelf must be corrected by the issue 
of a writ of certiorari. A” yes 

S. Mohan Kumara mangalam, Senior Advocate, (M.N. Rangachari,° Advocate, 
and R. K. Gayg and M.K. Ramamurihi, Advocates of M/s. Ramamurthi 8 Co., with 
him), for Appellant. š 

R. Ganapathy Iyer, Advocate, for Respondents Nos. 2 and 3. 


A, Ranganadham Chetty, Senior Advocate, (A.V. Rangam, Advocate, with 
him), for Respondent No. 4. ° s 


Ad. C- Setaload, Senior Advocate (N. G. Krishna Iyengar, Advocate, and Onkar 
Chand Mathur, Advocate, of M/s. F.B. Dadachanji & Co., with him), for Intervener. 


G.R. oe Appeal allowed. 
[SUPREME CourRT.] ° 
P.B. Gajegdragadkar, C.F., K.N. Wanchoo, «Girdharilal Bansidhar v, 
J-C. Shah, N. Rajagopala Ayyangar e Union of India. 

and S. M. Sirki, F}. C.A. No. 318 of 1962. 


6th March, 1964. 


Sea Custos Act (VIII of 1878), sections 167 (8) and 183°—Firisdiction of High 
Court under Article 226. 


A Court dealing with a petition under Article 226 is not sitting in appeal over 
the decision of the Customs Authorities and therefore the correctness of the con- 
clusion ‘reached by those authorites on the appreciation of the several items in the 
Hand-book or in the Indian Tariff Act which is referred to in these items, is not a 
matter which falls within the writ jurisdiction of the High Court. There is, here, 
no complaint of any procedural irregularity of the kind which would invalidate 
the order, for the order of the Collector shows by its contents that there has been an 
‘elaborate investigation and personal hearing accorded before the order now impugn- 
ed was passed, 


Purshottam Trikamdas, Senior Advocate (M.V. Goswamiand B.C. Misra, Advo- 
cates, with him), for Appellant. 


W.S. Barlingay, Senior Advocate, (R. H. Dhebar, Advocate, with him), for Res- 
pondents. 


G.R. — Appeal dismissed. 
[SUPREME CourrT.] ` 

P. B. Gajendragadkar, C.J., K.N. Wanchoo, Penu Balakrishna Iyer v. 

J.C. Shah, N. FET Ayyangar Ariya M. Ramaswami Iyer. 

and S. M. Sikri, FF. C.A.No. 79 of 1962. 


6th March, 1964. 


Constitution of India (1950), Article 136—Special Leave to appeal against the judgment 
of Single Fudge of the Madras High Court without leave to file a Letters Patent Appeal— 
If competent. 


- The true position is that in a given case, if the respondent brings to the notice of 
this Court facts which would justify the Court in revoking the leave already granted, 
this Court would, in the interests of justice, not hesitate to adopt that course. There- 
fore, the question which falls to be considered is whether the present appeal should 
be dismissed solely on the ground that the appellants did not apply for leave under 
the relevant clause of the Letters Patent of the Madras High Court. 


Having regard to the wide scope of the powers conferred on this Court under 
Article 136, it is not possible and indeed, it would not be expedient, to lay down 
any general rule which would govern all cases. The question as to whether the juris- 
diction of*this Court under Article 136 should be exercised or not, and if yes, on 
what terms and conditions, is a matter which this Court has to decide on the facts 
of each cage, `- ‘ 
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Reverting then to the main point raised by the appellants in this appeal we 
do not think we would be justified in refusing to deal with the merits of the ap 
Solely on*the ground that the appellants did not move the learned Single Judge for 
leave to prefer an appeal before a Division Bench of the Madras High Court. The 
infirmity in the judgment under appeal is so glaring that the ends of justice require 
that we should set aside the decree and send the matter back to the Madras High 
Court for disposal in accordance with law. The limitations placed by section 100 
Civil Procedure Code, on the jurisdiction and powers of the High Courts in dealing 
with Second Appeals are well known and the procedure which has to be followed 
by the High Court in dealing with such appeals is also well established. e In the 
piesent case, the learned Judge has passed an order which reads more like an award 
made by an arbitrator who, by terms of his reference, is not under an obligation to 
give reasons for his conclusions embodied in the awards, when such a course is 
adbpted by the High Court in dealing with Second Appeals, it must obviously be 
corrected and the-High Court must be asked to deal with the matter in a normal 
way in accordance with law. That is why we think we cannot uphold the preli- 
minary objection raised by Mr. Rajagopal Sastri, even thcugh we disapprove of the 
conduct of the appellants in comirg to this Court without attempting to obtain the 
leave of the learned Single Judge to file a Letters Patent Appeal before a Division 
Bench of the Madr&s High Court. Therefore, without expressing any opinion on 
the merits of the decree passed in Second Appeal, we set it aside on the ground 
that the judgment delivered by the learned Judge does not satisfy the basic and 
legitimate requirements of a judgment under the Code of Civil Procedure. 


M.S.&. Sastri and M.S. Narasimhan, Advocates, for Appellants, 


K. N. Rajagopal Sastri, Senior Advocate, (B.K.B. Naidu, Advocate, with him), 
for Respondents Nos. 1 to 4. 


G.R. —— Appeal allowed and remanded. 
[SUPREME COURT.] i i 

P. B. Gajendragadkar, C.F., K.N. Wanchoo, Narottam Kishore Deb Varman v. 
F.C. Shah, N. Rajagopala Ayyangar The Union of India. 
and S.M. Sikri, FF. W.P. No. 87 of 1962. 


6th March, 1964. 


°> Civil Procedure Code (V of 1908)—Validity of section 87-B—Articles 14, 19, 291, 
362 and 372 of the Constttutton. f 


The challenge to the validity of section 87-B, Civil Procedure Code, on the 
ground that it contravenes Article 14 has been repelled by a recent decision of this 
Court in Mohan Lal Jain v. His Highness Maharaja Sri Swami Man Singhji, (1962) 
1 S.C.R. 702. 


Where frivolous claims are set up by intending litigants refusal to give sanction 
may be justified, but where genuine disputes arise between a citizen and a Ruler of a 
former Indian State and these disputes, prima facie, appear to be triable in a Court 
of law, it would not be fair or just that the said citizen should be prevented frem 
inviting a Court of competent jurisdiction to deal with his dispute. If the power to 
grant sanction is exercised in a sensible way and is not used for stifling claims which 
are not far-fetched or frivolous, that may prevent the growth of discontent in the 
minds of litigants against the artificial provision prescribed by section 87-B. In the 
present proceedings, it docs appear prima facie, that the petitioners have a genuine 
grievance against the Central Government’s refusal to accord sanction to them to 
get a judicial decision on the dispute between them and respondent No. 2. That, 
naturally is a matter for the Central Government to consider. However, since 
it is not possible to accede to the petitioners’ argument that section 87-B is invalid, 
we have no alternative but to dismiss the writ petition, Jn the cigcumstances, 
ther. would be no order as to costs, 


, SS, Shukla, Advotate, for Petitioners, 


- 
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N.S. Bindra, Senior Adyccate, (R.H. Dhebar, Advocate, with him), for 
Respondent. 


M.C. Setaload, Senior Advocate, (D.N. Mukherjee, Advocate, with him), for 
Respondent Ne. 2. . 


G.R. —— ,  Peiition dismissed. 
[SUPREME CourT.] j 

„K. Subba Rao, KC. Das Gupta and Ugar Ahir v. 

Raghubar Dayal, FF. x State of Bihar. 

6th Marck, 1964. Crl. A. No. 67 of 1962. 


Criminal Trial—Evidence—Meaning of the maxim Falsus in uno, falsyin omnibus 
(false in one thing, false in every thing). : 


Hardly one comes across a witness whose “evidence does not contain a grain 
of untruth or at any rate exaggerations, embroideries or embellishments. It ib 
therefore, the duty of the Court to scrutinise the evidence e@refully and, in terms 
of the felicitous metaphor, separate the grain from the chaff. But, it cannot obviously 
disbelieve the substratum of the pro ecution case or the material parts of the evi- 
dence and reconstruct a*story of its own out of the rest. That is what the Courts 
have done in thi» case. In effect, the Courts disbelieved practically the whole 
version given by the witnesses in regard to the persuit, the assault on the deceased 
with lathis, the accused going on a bicycle, and the deceased wresting the bhala 
from one of the appellants and attacking with the same two of the appellants, the 
case that the accuscd attacked the witnesses, and the assertion of the witnesses of 
their being disinterested spectators. If all this was disbelieved, what else remained ? 
To reverse the metaphor, the Courts removed the grain and accepted the chaff 
and convicted the appellants. We, therefore, set aside the conviction of the appel- 
lants and the sentence passed on them. 


Nur-ud-din Ahmed and U.P. Singh, Advocates, for Appellants. 
D. Goburdhan, Advocate, for Respondent. 


G.R. — Appeal allowed. 
[SUPREME CoOURT.] 

E. Subba Rao, K.C. Das Gupta and Sunil Kumar Paul v. 

Raghubar Dayal, JJ. State of West Bengal. 

6th March, 1964. Cr. A. No. 156 of 1961.9 


West Bengal Criminal Law Amendment (Special Courts Acts) (XXI of 1949) 
Penal Code (XLV of 1860), sections 409, 40g and 161 read with 116—Crimtinal Law 
Amendment Act (XLVI of 1952)—Criminal Procedure Code (V of 1898), sections 
226, 227. i 


The Special Court could try the appellant of the offence under section 420, 
Indian Penal Code, and therefore the High Gourt was right in altering his 
conviction from that under sections 409 to 420, Indian Penal Code. 


Ir the circumstances, therefore, the appellant cannot be said to be prejudiced 
in “his conviction under section 420, Indian Penal Code on account of the non- 
framing of the charge, and consequent non-trial, under section 420, Indian Penal 
Code. In fact, in the circumstances of the case, no question of irregularity in the 
trial arises. The framing of the charge under section 420, Indian Penal Code was 
not essential and section 237, Criminal Procedure Code itself justifies his conviction 
of the offence under section 420 if that be proved on the findings on the record. 


The last contention for the appellant was that the sentence is severe. We do 
not consider a sentence of I year’s rigorous imprisonment and a fine of Rs. 2,000 
severe. 


D.N. Mukherjee, Advocate, for Appellant. 
P.K. Chakraborty, Advocate for P.K. Bose, Advocate, for Respondent. 


G.R. : Appeal dismigged. 
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[SUPREME Court,] P 
P. B. Gajendragadkar, C. J., K. N. Wanchoo, ai State of U. P. v. Audh 
J.C. Shah. N. Rajagopala Ayyangar Narain Singh 
* and S.M. Sikri, JJe G. A, No. 120 of 1963. 
gth March 1964. 


Constitution of India (1950) Article 311—Powers of the District Collector in U.P. — 
Relationship of Master and Servant—Functions and dutes of Tahoildars. : 


The Government Treasurer is a civil servant of the State holding a specific post, 
and he is authorised by the terms of his employment to employ Tahvildars to assist 
him in discharging his dutics. Payment of remuneration to th= Tahvildgrs is for 
services rendered in the “‘cashier department of the District Treasury” of the State. 
The Tahviltars receive their remuneration directly from the State, and are subject 
to the control of the District Offigers in the matter of transfer, removal and disci- 
pMnary action. Employment of Tahvildars being for the purpose of carrying out 
the work of the State, even though a degree of control is exercised by the Government 
Treasurer and the appointment is in the first instance made by the Treasurer sub- 
ject to the approval of the District Officers, it must be held that the Tahvildar is 
entitled to the protection of Article 311 of the Constitution. 


The order rempving a Tahvildar in the instartt case from service was made at 
the instance of the Controller, and did not conform to the requirements of 
Article 311 (2) of the Constitution and was on that account invalid. 


H.N. Sanyal, Solicitor-Gencral of India, (C.P. Lal, Advocate, with him), 
for Appellants. 


' M.C. Setalvad, Senior Advocate, (F.P. Goyal, Advocate, with him), for 
Respondents. 


G.R. — Appeal dismissed, 


| SUPREME COURT. ] 


P. B. Gajendragadkar, C. J., K. N. Wanchoo, 
J. C. Skak, N. Rajagopala Ayyangar 
and S. M. Sikri, FF. 
gth March, 1964. 


. Foreign Jurisdiction Act (XLVII of 1947), Articles 372, 366 (10) of the 
Constitution— Meaning of existing Law—Is Sanad a Law. e 


Now, it is plain that there is no legislative element in any of the provisions 
of this grant. It does not contain any command which has to be obeyed by the 
citizens of the State ; it is a gift pure and simple made by the Ruler in recognition 
of the fact that under the custom of the family and the customary law of the State, 
he was bound to maintain his junior brother. The grant, therefore, represents 
purely an executive act on the part of the Ruler intended to discharge his obliga- 
tions to his junior brother under the personal law of the family and the customary 
law of the State. It would, we think, b» idle to suggest that such a grant amounts 
to law. Itis true that partly it is based on the requirement of personal and custom- 
ary law ; but no action taken by the Ruler in discharging his obligations under 
such personal or customary law can be asimilated to an order issued by him in 
exercise of his legislative authority. Therefore, we have no difficulty in holding 
that the Sanad in question is a purely executive act and cannot be regarded as law 
as contended by Mr.-Setalvad.. > 


M.C. Setalvad, Serior Advocate, R.K. Garg, M.K. Ramamurthi, D.P. Singh and 


Raj Kumar Narsingh Pratap. 
Singh Deo v. State of Orissa 
G.A No. 133 of 1963. 


S.C. Agarwala, Advocates of M/s. Ramamurthi @ Co., with him), for Appellant. ° 


S.V. Gupte, Additional Solicitor-General of India, (Ganapathy Iyer and R.H. 
Dhebar, Advocates, with him), for Respondents. z 


G.R. * ; Appeal dismissed, 
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[Supreme Court]. 


P.B. Gajendragadkar, C.F., K. M. Wanchoo, * A. P. Krishnaswami Naidu v. 
J.C. Shah, N. Rajagopala Ayyangar ; The State of Madras 

` and S.M. Sikri, FF. e . Advocates Genetal of the 

gth March, 164. State of Madhya Pradesh Maharashtra. 

U.P., Raj asthan, Madhya Pradesh and 

r Punjab, Interveners. 

Writ Petition Nos. 1, 7, 8, 10, 53, 

e and 76 of 1963. 


Madras Land Reforms Fixation of Ceiling on Land “Act (LVII of 1961) 
section &, section 50 read with Schedule I I, Articles 14, 19 and 31 (2) of the Constitution 
Kerala Agrarian Relations Act, 1961. -© 


The attack on section 5 (1) is that it is hiteby Article 14, inasmuch as it denies 
uality before the law or equal protection of law to persons similarly situate, and 
reliance is placed in this connection on the decision of this Court in Karimbil Kunhi- 
koman v. State of Kerala, (1962) 1. S.C.R. Supp. 829. In that case,this Court was 
considering the Kerala Agrarian Relations Act, 1961 (hereinafter referred to as the 
Kerala Act). The argument is that as in th= Kerala Act, so in the present Act, 
the word “ family ” has been given an artificial definition which does not conform 
with any kind of natural families prevalent in the State, namely, Hindu undivided 
family, Mesut family, Aliyasantara family or Nambudiri Ulom and 
that a double standard has been fixed in section 5 (1) in the matter of providing 
ceiling. ' It is therefore urged that the ratio of that decision fully applies to the 
present Act. Therefore, section 5 (1) should be struck down as violative of Article 
14 in the same manner as section 58 of the Kerala Act was struck down. 


We are clearly of opinion that as in the case of section 58 of the Kerala Act so 
in the case of section 5 (1) of the Act discrimination is writ large on the consequences 
that follow from section 5 (1). We therefore, hold that section 5 (1) is violative 
of the fundamental right enshrined in Article 14 of the Constitution. As the sec- 
tion is the basis of Chapter II of the Act, the whole Chapter must fall along with it. 


The provisions of sections 5 and 50 are the pivotal provisions of the Act, and if 


they fall, then we are of opinion that the whole Act must be struck down as un- 
constitutional. The working of the entire Act depends on section 5 which pro- 
vides for ceiling and section 50 which provides for compensation. If these sectiong 
are ulcorstitutional, as we hold they are,the whole Act must fall. 


R.V.S. Mant and K.R. Sarma, Advocates, for Petitioner (In W.P. Nos. 1 and 76 
of 1963). 


R.VS. Mant and T.R.V. Sastri, Advocates, for Petitioner (In W.P. Nos. 7, 8, 
10 and 53 of 1463). 


A. Ranganadham Chetty, Senior Advocate, (A.V. Rangam, Advocate, with him), 
for Respondent (In all the Petitions), 


IN. Shroff, Advocate, for Interveners Nos. 1 and 5 (In all the Petitions). 


M.C. Setalvad and N.S. Bindra, Senicr Advocates, (R.H. Dhebar, Advocate, with 
them), for Intervener No. 2 (in W.P. 1 of 1963). 


C.P. Lal, Advocate, for Intervener No. 3 (In W.P. No. 1 of 1963). 
R.H. Dhebar, Advocate, for Intervener No. 4 {in W.P. No. 1 of 1963). 


S.V. Gupte, Additional Sclicitor-General of India and N.S. Bindra, Senior 
Advocate, (R.H. Dhebar, Advocate, with them), for Intervener No. 6 (In W.P. No. í 
of 1963). 


G.R. ` ——— Petitions allowed. 
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[Supreme Court.} à 

M. Hidayatullah and , S. M. Karim alias Tamanna Saheb v. 
Raghubar Dayal, FF. Mst. Bibi Sakina. 
14th February, 1964. aa C. A. No. 647 of 1962. 


Civil Procedure Code (V of 1908), section 66—Benami—Bar of claim. based on— 
Possession—A plea not raised in the plaint. 


The appellant’s claim based upon the benami nature of the transaction cannot 
stand beçause section 66 of the Code of Civil Procedure bars it. 


The words of the second sub-section refer to the claims of creditors and not to 
the claims of transferees. The latter arc dealt with in the first sub-section. An 
alternative tase based on possession after purchase is not sustainable without a 
proper plea. 

e 


S. P. Varma, Advocate, for Appellant. 


S. P. Sinha, Seniot Advocate (Shahzadi Mohiuddin and Shaukat Hussain, Advo- 
cates, with him), for Respondent. 


G.R. `- Appeal dismissed, 


(SUPREME Court. ] 


K. Subba Rao and Ramchandra Rambux v. 
F. R. Mudholkar, FF. Champabai, 
17th February, 1964. G.A. No. 758 of 1963. 


Will—Will prepared in circumstances arousing suspicion—Duty of propounder. 


In all cases in which a will is prepared under circumstances which arouse the 
suspicion of the Court that it does not express the mind of the testator, it is for the 
propounder of the will to remove that suspicion. = 


J. B. Dadachanji, Ravinder Narain and O. C. Mathur, Advocates of M/s. F. B. 
Dadachanjt © Co., for Appellant. 


Girish Chandra and Sardar Bahadur, Advocates, for Respondents Nos. 1, 2 (i) 
to 2 (iv), 3 and 4. ° 


G.R. k Appeal dismissed. 


[SUPREME COURT. ] 


P. B. Gajendragadkar, C.F., K. N. Wanchoo, B. K. Sarkar v. 
F. C. Shah, N. Rajagopala Ayyangar and Eagle Rolling Mills, Ltd. 


S. M. Sikri, FF. C.As. Nos. 721 to 723 of 1962. 
26th February, 1964. 


Employees’ State Insurance Act (XXXIV of 1948), section 1 (3)—Validity. 


Section 1 (3) of the Employees’ State Insurance Act is constitutionally valid. 
The section provides for the coming into force on such date or dates as the Central 
Government may by notification in the Official Gazette appoint, and different 
dates may be appointed for different provisions of the Act and for different States 
or different parts thereof. Such delegation was not unwarranted and unconsti- 

tutional and it did not exceed the limits of permissible delegation. Section 1 (3) 
of the Act is not shown to be const tubionaily invalid. 


N., C. Chatterjee, Senior Advocate (Raj Behari Singh and Udai Pratap Singh, Advo- 
cates, with him), for Apy-ellants (In all the Appeals). 


° M—-NRC 
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B. P. Singh, N. P. Singh and I. N. Shroff, Advocates for Respondent No. 1 (in 
all the Appeals}. 


C. K. Daphtary Attorney-General of India apd N. S. Bindra, Senior* Advocate 
(V. D. acd and B. R. G. K. Achar, Advocates, with them), for Respondents 
n 


Nos. 2 and 3 all the Appeals). ; 
G.R. z Appeals dismissed. 
[SUPREME Court. ] i 
P. B. Gajendragadkar, C.J., K. N. Wanchoo, State of Rajasthan v. ° 
F. C. Shah, N. Rajagopala Ayyangar and ° Mukan Chan 
S. M. Sikri, FF. G.A. No. 597 of 1961. 


26th February, 1964. : 


Rajasthan Jagirdars’ Debt Reduction Act (IX of 1957), sections 2 (e}, 5 and 7 (2)— 
Articles 14 and 31 of the Constitution. 


The impugned part of section 2 (e) of Rajasthan Jagirdars’ Debt Reduction Act 
infringes Article 14 of the Constitution. It is now well settled that in order to pass 
the test of permissible classification, two conditions must be fulfilled, namely, (1) 
that the classification must be founded on an intelligible differentiation which dis- 
tinguishes persons or things that are to be put together from others left out of the 
group, and (2) that the differentia must have a rational relationship to the object 
sought to be achieved by the statute in question. The object sought to be achieved 
by the impugned Act was to reduce the debts secured on jagir lands which had been 
resumed under the provisions of the Rajasthan Land Reforms and Resumption of 
Jagirs Act. The Jagirdar’s capacity to pay debts had been reduced by the resump- 
tion of his lands and the object of the Act was to ameliorate his condition. The 
fact that the debts are owed to a Government or local authority or other bodies 
mentioned in the impugned part of section 2 (¢) has no rational relationship with 
the object sought to be achieved by the Act. Further, no intelligible principle 
underlies the exempted categories of debts. The reason why a debt advanced on 
behalf of a person by the Court of Wards is clubbed with a debt due to a State or 
a scheduled bank and why a debt due to a non-scheduled bank is not excluded 
from the purview of the Act is not discernible. . 


Section 7 (2) is valid as it imposes reasonable restrictions, in the interests of 
general public, on the rights of a secured creditor, A secured creditor, when he 
advanced money on the security of jagir property, primarily looked to that property 
for the realisation of his dues. Further, this sub-section has been designed with the 
object of rehabilitating a jagirdar whose jagir properties have been taken over by 
the State for a public purpose at a low valuation. If this provision was not made, 
the jagirdar would find it difficult to start life afresh and look to other avocations, 
for not only his existing non-jagir property but his future imcome and acquired 
properties would be liable to attachment and sale for the purpose of satisfying the 
demands of such secured creditors. Accordingly, we hold that section 7 (2) imposes 
reasonable restrictions in the interest of general public. 


S. K. Kapur, Senior Advocate (B. R. G. K. Achar, Advocate, with him), for Appel- 
lant. i 
Respondent not represented. 


G.R. Appeal partly eilowsd 
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[SUPREME Courr.]* * 
P.B. Gajendragadkar, C.J., K.N. Wanchoo, Mithoo Shahani v. 
J.C. Shah, N. Rajagopala Ayyanggr and The Union of India. 
. S. M. Sikri, FF. C.A. No. 552 of 1963 and 
10th March, 1964. W. No. 108 of 1960. 


= Displaced Persons’ (Compensation and Rehabilitation) Act (LIV of 1954)— 
Displaced Persons (Claims) Act, 1950—Powers of the Central Government to revise the orders 
of the Regional Settlement Commissioners—Rules under Act (LIV of 1954)° 


Considering the judgments IL.L.R. 11 Rajasthan 1121 (F.B.) and I.L.R. (1964) 
Punjab 36 (F.B.) the Court held “We are clearly of the opinion that the judgment 
of the Punjfb High Court is correct. The relevant provisions of the Act and the 
Rules have all been set out in the decision of the Punjab High Court and we do not 
corfsider it necessary to refer to them in any detail. It is sufficient to say that they 
do not contain any provision which militates against the position which is consis- 
tent with principle and logic. 1t is manifest that a sanad can be lawfully issued 
only on the bafis of a valid order of allotment. Ifan order of allotment which is 
the basis upon which a grant is made is set aside it would follow, and the conclusion 
is inescapable that the grant cannot survive, because in order that that grant should 
be valid it should håve been effected by a competent officer under a valid order. 
If the validity of that order is effectively put an end to it would be impossible to 
maintain unless there were any express provision in the Act or in the Rules that the 
grant still stands. It was not suggested that there was any provision in the Act 
or in the Rules which deprives the order setting aside an order of allotment of this 
effect. We do not therefore consider that there is any substance in the second point 
urged by learned Counsel. 


Achhru Ram, Senior Advocate (W.N. Keswani, Advocate with him), for Appellants 
and Petitioners. 


N.S. Bindra, Senior Advocate (B.R.G.K. Achar, Advocate, with him), for 
Respondents Nos. 1 and 2 (In both the Appeal and Petition). 


~ M.C. Setalvad, Senior Advocate (K. Jairam and R. Ganapathy Iyer, Advocates 
with him), for Respondents Nos. 3 to 7 (In both the Appeal and Petition). 


G.R. — Appeal and Petition dismissed. 


[SUPREME COURT. | 


P.B. Gajendragadkar, C.J., K.N. Wanchoo, Brajlal Manilal ‘& Co. 2. 
F.C. Shah, N. Rajagopala Ayyangar and The Union of India. 
S.M. Sikri, FF. C.A. Nos. 115 and 116 of 1963. 

10th March, 1964. 


Mineral Concession Rules, 1949—Mines and Minerals (Regulation and Development) 
Act (XLIII of 1948)—Furisdiction of the High Court under Article 226 for issuing a writ of 
certiorarl. 

The learned Judges of the Punjab High Court dismissed the petition filed before 
them under Article 226, apparently because they proceeded on the view that the 
exercise of jurisdiction of the Central Government under rules 57 and 59 of the 
Mineral Concession Rules was really administrative in character so that the 
necessity for reasonable opportunity that is an essential requisite of quasi-judicial 
procedure was not attracted to the case. That was the view taken by that Court 
which decision was reversed by this Court—Shivaji Nathubhai v. Union of India and 
others, (1960). 2 S.C.R. 775. It might be mentioned that the decision of this 
Court was rendered subsequent to their judgment now under appeal and therefore 
the learned Judges had not the advantage of the pronouncement of this Court 


- GS. Pathak, Senior Advocate (Rameshwar Nath and S.N. Andley, Advocates of 
M|s. Rajinder Narain & €o., with him), for Appellant (In both the Appeals). 
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S.G. Patwardhan, Senior Advocate (B.R.G.F. Achar,*Advocates, with him), 
for Respondent No. 1 (In both the Appeals). | 


LN. Shroff, Advocate, for Respondent No. 2 (én C.A.No. 116 of 19633. 


G.R. >» —a Appeals allowed. 

[SUPREME Court.] ) = 
P.B. Gajendra , C.F., K.N. Wanchoo, Amar Chand Butail v. 
J.C. Shah, N. Rajagopala Ayyangar The Union ọf India. 
'and S.M. Sikri, F7. C.As. Nob. 563 and-564 of 1963. 


* 1th March, 1964. 


Evidence Act (I of 1872), sections 123 and 163—Plea of res judicatat* Requirements : 
of an afidavit—Claim for privilege of documents. ; ; 


d 

As we have already indicated, a document signed by the Homs Minister of 
Himachal Pradesh had been filed, but it is urged by Mr. Setalvad that this docu- 
ment cannot be treated as an affidavit at all. No doubt it contains the statement 
that it is solemnly affirmed but the person who made that statement probably was 
not familiar with the requirements which had to be satisfied in making an affidavit. 
The learned Additional Solicitor-General had to concede that on the face of it, 
the document cannot be treated as an affidavit which is required to be filed for 
the purpose of a making a claim for privilege. On this preliminary ground alone 
the claim for privilege can be rejected. 


In this connection we ought to add that the claim for privilege made on behalf 
of respondent No. 2 in the Courts below was absolutely unjustified and should never 
have been made. It is very unfortunate that in resisting the legitimate claim made 
by the appellant in the present suit, frivolous pleas of fact were initially raised and 
then given up and the claim for privilege was unreasonably pressed. Since the 
document which we have admitted completely proves the appellant’s case that 
respondent No. 2 had recognised his claim against the Jubbal State, it follows that 
the trial Court was justified in decreeing his claim. The result is that the decree 
passed by the Judicial Commissioner is set aside and that of the trial Court restored. 
Respondents 1 and 2 are accordingly directed to pay to the appellant the amount 
of Rs. 1,44,529-6-g, | 


M.C. Setalvad, Senior Advocate (T.A. Ramachandran and J.B. Dadachanjt, O.C. 
Mathur and Ravinder Narain, Advocates of M/s. J.B. Dadachanji @ Co., with him)’ 
flor Appellant (In both the Appeals), 


-__ SV. Gupte, Additional Solicitor-Geeral of India (R. Ganapathy Iyer and B.R.G.K. 
Achar, Advocates with him), for Respondents (In both the Appeals). 


G.R. een Appeals allowed. 


[SUPREME Court.] 


P.B. Gajendragadkar, C.F., K.N. Wanchoo, The Manipur Administration, Manipur v. 

K.C. Das Gupta, F.C. Shah and Thokchom Bira Singh. 

N. Rajagopala Ayyangar, JJ. Crl. A. No. 6 of 1962. 
11th March, 1964. 


Criminal Procedure Code (V of 1898), sections 144 and 403, Penal Code 
(XLV of 1860), sections 188, 323, 333 and 440 tead with 149. 


The argument however, was that the observations in Pritam Singh v. The State 
of Punjab, A.I.R. 1956 S.C. 41 5, required re-considcration. This submission was 
rested on two separate lines of reasoning : (1) That the rule in Sambasivam v. 
Public Prosecutor, Federation of Malaya, 1950 A.C. 458 on which Pritam Singh’s case 
was based had been dissented from by the English Court of Criminal Appeal in 
R. v. Connally, (1963) 3 A.E.R. 510, and that similarly, that principle had been 
departed from by this Court in Gurcharan Singh v. State of Punjab, A.I,R. 1963 S.C. 
340 (2), That the principl: of Common Law which was applied by the Privy Council 
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in Sambasivam’s case could have ne application in a jurisdiction like ours where the 
principle of autre fois aequtt is covered by a statutory provision framed on the lines 
of section 403 occurring in a Criminal Procedure Code which is exhausive. 

it ig, therefore, clear that se&tion 403, of the Criminal Procedure Code, does 
not preclude the gua of this rule of issue estoppel. The tule being one 
which is in accord with sound principle and supported by high authority and there 
being a decision of this Court which har accepted it as a proper one to be adopted, 
we do not sce any reason for discarding it. We might also pcint out that even before 
the decision of this Court this rule was applied by some of the High Courts and 
by way of, illustration we might refer to the decision of Harries, C.J., in Manickchand 
Agarwala v. The State, A.I.R. 1952 Cal. 730. Before parting, we think it préper to 
make one olMcrvation. The question has sometime been mooted as to whether 
ethe same principle of issue cstoppel could be raised against an accused, the argu- 
ment against its application being that the prosecution cannot succeed unless it 
proves to the satisfaction: of the Court trying the accused by evidence led before 1t 
that he is guilty of the offence charged. We prefer to cxpress no opinion on this 
question since * docs not arise for examination. 

As stated earlier, if Pritam Singh’s case was rightly decided, it was conceded that 
the decision of the Judicial Commissioncr was right. 

O. P. Rana and*R.N. Sachthey, Advocates, for Appellant. 

S.C. Agarwal, Advocate of M/s. Ramamurihh & Co., for Respondent. 


G.R. — Appeal dismissed. 

[SUPREME Court. | 
P.B. Gajendragadkar, C.f., K.N. Wanchoo, The State of Rajasthan 0. 
F.C. Shah, N. Rajagopala Ayyangar Shyam Lal. 
and S.M. Sikri, FF. C.As. Nor. 884-887 of 1962. 


12th March, 1964. 

Constitution of India (1950), Article 295 (2)—Rajasthan Ordinance No. 1 of 1949. 

So far as income-tax was concerned it was imposed as from rst April, 1950, 
after the Constitution had come into force. Here again we find a law which was 
competently passed by Parliament and which did not transgress any of the consti- 
tutional limizations. Such a law therefore must prevail and in the presence of sucha 
law there can be no question of recognition by the Union of the right to exemption, 
if any, under the agreement with the Ruler of the former Jodhpur State. Therefore, 
with respect to both the claims raised in that case therc was a law which clearly 
applied to the mills and it was held that there was no recognition by the new 
soverzign. In the present case we have only the continuance of the old laws and 
the valuable evidece afforded by Article 6 of the Covenant and there is nothing 
to show that the right to claim 1efund was taken away by any law competently 
passcd. In this view of the matter we are of opinion ‘that the appellant can derive 
no assistance from ihe case of Maharaja Shree Umaid Mills, Limited v. Union of India, 
A.LR. 1963 S.G. 953. 

S.K. Kapur, Senior Advocate (B.R.G.K. Achar, Advocate with him), for 
Appellant (In all the Appeals). 

R. P. Modi, Advocate and R. K. Garg, Advocate of M]s. Ramamurtht & Co., 
for Respondents (In C.A.No. 887 of 1962). 


G.R. —— Appeals dismissed. 
[Supreme Covurt.] 
P.B. Gajendragadkar, C.F , K.N. Wanchoo, Bihari Lal Batra v. 
F.C. Shah, N. Rajagopala Ayyangar The Chief Settlement Commis- 
and S.M. Sikri, FF. sioner (Rural), Punjab. 
12th March, 1964. C.A. No. 543 of 1962. 
Rehabilitation Rules, 1955—Article 14. of the Constitution. ° 


_ We must,confess our inability to comprehend what precisely was the discri- 
mination which the rule enacted which rondered it unconstitutional as violative o 
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Article 14. So far as we could understand the submission, the unreasonable dis- 
crimination was said to exiat "because of the operation of the proviso. Under the 
proviso in regard to quasi-permanent allotments ‘ already made ’, i.e., made before 
21st May, 1955, in the States of Punjab and Peps», the test of what was to be consi- 
dered an “‘ urban arca” was to be determined on the basis of the state of circumstances 
which obtained on 15th August, 1947. The allotment in favqur of the appellant was 
after the rules came into force and was net onc “ already made.” Therefore if on 
the date of the allotment the land was in an urban area, the allotment would be 
governed by the main para. of the definition and so could net have been validly made 
and that was the reason why it was set aside. The discrimination is saiď to consist e 
in the rule having drawn a dividing line at the date when it came into’ force, for 
determining whcther the allotment was valid or not. It is the discripinaticn that 
is Said to be involved in this prospective operation of the rule that we find it difficult, 
to appreciate. It is possible that before the ules were framed the land now in 
dispute could have been allotted, but because of this it is not possible to suggest that 
the rule altcring the law in this respect which ex concessis ig within the rule-making 
power under the Act, is invalid. Such a contention is patently self-contradictory. 
Every law must have a beginning or time from which it operates, and no rule which 
seeks to change the law can be held invalid for the mere reason that it affects an 
alteration in the law. It is sometimes possible to plead injustice in a rule which is 
made to operate with retrospective effect, but to say that a’ rule which operates 
prospectively is invalid because thereby a difference is made between the past and 
the future, is one which we are unable to follow. 


Bishan Narain, Senior Advocate (NW. N. Keswani, Advocate with him), for 
Appellant. 

B. K. Khanna and B.R G.K. Achar, Advocates, for Respondents Nos. 1 to 3. 

D. N. Mukherjee, Advocate, for Respondent No. 4. 

R.V.S. Mant and T.R.V. Sastri, Advocates, for Respondent No. 5. 


G.R. — Appeal dismissed. 

[SUPREME CouRrrT.] 
P.B. Gajendragadkar, C.F., K.N. Wanchoo, Smt. D. S. Chellammal Anni v. 
J.C. Shah, N. Rajagopala Ayyangar Masanan Samban. 
and S.M. Sikri, FF. C.A. No. 356 of 1963. 


13th March, 1964. 

Madras Cultivating Tenants (Payment of Fair Rent) Act (XXIV of 1956)—Madrds 
Cultivating Tenants Protection Act (XXV of 1955)—Powers of the High Court under section 
115, Civil Procedure Code. 

It is however urged that even if the Revenue Divisional Officer had misunder- 
stood clause (b) of section 3 (4), the High Court could not interfere with the exer- 
cise of the discretion by the Revenue Divisional Officer under section 6 (3) of the 
Protection Act, inasmuch as this provision giver revisional jurisdiction to the High 
Court to the extent to which such jurisdiction is conferred on it by section 115 of 
the Code of Civil Procedure. There are two answers to this contention. The 
first is that the Revenue Divisional Officer was patently wrong in his view of the law 
and therefore if the High Court interfered with the wrong exerciss of discrction this 
Court in its jurisdiction under Article 136 will not interfere with the order of the 
High Court which is clearly in the interest of justice. Secondly by taking the view 
that he cannot and should not exercise his discretion where a tenant has failed to 
take action under ‘ection 3 (3) of the Protection Act, the Revenue Divisional Officer 
has in om opinion failed to exercise jurisdiction vested in him under the law, and 
the High Court would be justified in interfering with its order even under section 
115 of the Code of Civil Procedure. 

M.C. Setaload, Senior Advocate (R. Ganapathy Iyer, Advocate with him), for 
Appellant. 

T.S. Venkataraman, Advocate, for Respondent. 


G.R —— : Appeal dismissed. 


+ 
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(Supreme Court*] ° s , 
P. B. Gajendragadkar, C.J., K. N. Wanchoo, Gulraj Singh v. 
J.C. Shah, N. Rajagopala Ayyaygar Mota Singh. 
and S.M. Sikri, FF. C.A. No, 467 of 1963. 


13th March, 1964. 
Punjab Pre-emption Act, 1413, as amended by Act (X of 1960)—Valtdity of section 
15 (2) (b)—Hindu Succession Act (XXX of 1956)—Meaning “* Son or daughter a 


We have, therefore, to ascertain whether by the expression ‘son or daughter : 
only the legitimats issue of such female is comprehended or whether the words are 
wide enough to include illegitimate children also. That the normal rule of con- 
struction of tife words ‘‘ child ”’, ‘‘ son ” or “‘ daughter ” occurring in a statute would 
{nclude only legitimate children i.e., born in wedlock, is too elementary to require 
autlority. No doubt, there might be express provision in the statute itself to give 
these words a more extended meaning as to include also illegitimate children and 
section 3 (j) of the Himdu Succession Act (Act XXX of 1956) furnishes a good 
illustration of sueh a provision. It might even be that without an express provision 
in the regard the context might indicate that the words were used in a more com- 
prehensive sense as indicating merely a blood relationship apart from the question 
of legitimacy. Sectian 15 with which we are concerned contains no express provi- 
sions and the context, so far as it goes, is not capable of lending any support to 
such a construction. In the first place, the words ‘‘ son or daughter ° occur more 
than once in that section. It was fairly conceded by Mr. Bishan Narain that where 
the son or daughter of a male vendor is referred to, as in section 15 (1), the words 
mean only the legitimae issue of the.vendor. If so, it cannot be that in the case 
of a female vendor the words could have a different connotation. Even taking 
the case of a female vendor herself, there is a reference in section 15 (2) (a) (i) to 
the brother’s illegitimate son as comprehended within those words. The matter 
appears to us to be too clear for argument that when ssction 15 (2) (b) (i) uses the 
words “‘ son or daughter ” it meant only a legitimate son and a legitimate daughter 
of the female vendor. 

Bishan Narain, Senior Advocate (Naunit Lal, Advocate, with him), for 
Appellants. 


Yashpal Gandhi and S.D. Goswami, Advocates, for Respondents. 


e G.R. — Appeal dismissed. 
[SUPREME COURT.] 

P.B. Gajendragadkar, C.J., K.N. Wanchoo, Ram Sharan v. 

7. C. Shah, N. Rajagopala Ayyangar The Dy. Inspector-General of 

and S.M. Sikri, FF. Police, Ajmer. 

16th March, 1964. W.P. No. 175 of 19638 


Constitution of India (1950), Articles 14 and 15—Police Act (V of 1861). 

Balancing the various considerations mentioned above therefore it seems to 
us that the system in force in the State of Rajasthan evolved as it has been for the 
efficiency of the police in the State as well as for administrative convenience cannot 
be said of itself to deny equality before the law or to deny equality in the matter of 
employment in public service, even though at times it may happen, because of the 
system that a junior Head-Constabl: in one range may get promotion as Off- 
ciating Sub-Inspector while in another range a senior Head-Constable may have to 
wait for some time. We are therefore not prepared to strike down this system as 
denying equality before the law or denying equality in the matter of employment in 
the public service, simply on the ground of these possible cases of hardships. | 


It is true that if there is wholesale abuse of the power of transfer by the Inspector- 
General of Police (for it is he alone who can transfer Sub-Inspectors from ohe range 
to another), a case of glaring denial of equality before the law or glaring denial of 
equal opportunity for employment in the service of the State may arise. But we 


24 


cannot strike down a system on the supposition that an Inspector-General of Police 
may abuse his pcwer and create glaring instances of denial of equality before the 
law or of equal opportunity of employment in the service of the State., A system 
like this cannot be struck down on the ground that it may be abused. In case of 
abuse in this wholesale manner a case may arise for striking down from the abuse 


and not ihe system. ° 
@ 


Before we part with this petition we should like to sound a note of warning that 
the system of promotion of Head-Constables to Sub-Inspectors within a range can 
be rationally supported on the basis that inter-range traasfers of SubfInsptctors 
would be a matter of rare occurrence and would not be effected liberally or for 
ulterior motive:—this is an important aspect of the matter which ghould always 
be borne in mind by the authorities concerned in Rajasthan in ordé: to avoid any 
further challenge to the system. — e 


B.D. Sharma, Advocate, for Petitioner. 


S.V. Gupte, Additional Solicitor-General of India and G. C. Kasliwal, Advocate- 
General for the State of Rajasthan (B.R.G.K. Achar, Advocate with them), for 
Respondents. 


G.R. . Petition dismissed. 


[SUPREME Court. | l 
A.K. Sarkar, M. Hidayatullah and Bondada Gajapathi Rao v. 


FR. Mudholkar, iJ. The State of A.P, 
16th March, 1964. Crl. A. Ne. 179 of 1961, 


Criminal Procedure Code (V of 1898), section 431—Death of accused—Abatement 
of hts appeal agatnst conviction. \ . 


Per Sarkar, F. : “ The legal representatives are not entitled to continue the 
appeal. That being so and as the sentence was one of imprisonment which 
would not affect anyone after the death of the accused, it cannot be said-that 

sre is anyone interested in thetappceal. There is no question, therefore, in 
such a case for proceeding further with the appeal.” 


Per Hidayatullah, 7.: “There is good reason for holding that a criminal prosecu- 
‘tion in which the State is anxious to bring an offender to book with a view 
to getting him punished for a crime comes to an end on the death of the person 
arraigned. The same principle must apply also to appeals after conviction, except 
in so far as a judgment already rendered touches assets which would come to the 
legal representative or the executor as the case may be. Beyond this it is not possi- 
ble to conceive of remoter interests because if the law were to take into account such 
remote interests every appeal woula have to be continued after the death of the appel- 
lant. In my judgment, the present petitioners do not claim any direct interest 
and the appeal must, therefore, be taken to have abated.” 


Per Mudholkar, J.: “Indeed, the Legislature has, by limiting in section 
431 of the Code the survival of appeals to appeals against sentences of fine has chasen 
to recognise only one kind of interest and no other. There could be several other 
kinds of interest, as wa’ suggested during the argument at the Bar. But this Court, 
in exercise of its inherent powers or discretionary powers, would not be acting 
according to correct legal principles in recognising a kind of interest which the 
Legislature has not chosen to recognise. In the circumstances, therefore, I am clear 
that the applicants ought not to be granted leave to prosecute the appeal.” 


G.R Appeal dismissed, 


[SUPREME Cowrt.] ð : m a 
K. Subba Rao, Raghubar Dayal, Shiv Prasad Chuni Lal Jain'z, 
and F. R. Mudholkar, FF. State of Maharashtra. 
_ 26th February. 1964.. ° -  @r.As. Nos. 150 and 185 of 1961. 


Penal Code (XLV of 1860), section 467 read with sections 34 and 471 and section 467 


read with section 109—Scope. ° 


In Jaikrishnadas Manohardas Desai v. The State of Bombay, (1960)e3 S.C.R. 319; 
Shreekantsah Ramayya Mynnipalli v. The Stale of Bombay, (1955) 1 S.C.R. 1177, came 
up for consideration and was distinguished, on facts. In that case, the two accused 


who were directors of a company, were convicted of an offence under section 409 


with sfotion 34, Indian Penal Code, for committing criminal breach of trust 
with respect to certain cloth supplied to them. It was alleged that one of the accused 
was not working at that factory during the period when the goods must have been 
removed and that therefore he could not be made liable for the misappropriation of 
the goods by taking fetourse to the provisions of section 34, Indian Penal Code. 


Accused No. 1, in the present case, alone did the various acts on 18th February, 
1959, which constituted the offences of which he was convicted. Accused Nos. 2 
and 3 took no part in the actual commission of those acts. Whatever they might 
have done prior to the doing of those acts, did not form an ingredient of the offences 
committed by accused No.1. They cannot be said to have participated in the com- 
mission of the criminal act which amounted to those various offences. They cannot 
be therefore held liable, by virtue of section 34, Indian Penal Code, for the acts 
committed by accused No. 1 alone, even if those acts had been committed in further- 
ance of the common intention of all the three accused. The result, therefore, is 
that the conviction of the appellants, viz., accused Nos. 2 and 3, for the various 
offences read with section 34, Indian Penal Code, is to be set aside. 


We therefore allow the appeal of Pyare Lal and acquit him of the offences he 
was convicted of. We dismiss the appeal of accused No. 3, Shiv Prasad Chunilal 
Jain, but alter his conviction for the various offences read with section 34, Indian 
Penal Code, to those offences read with section 109, Indian Penal Code, and 
maintain the sentences. 


S. Mohan Kumaramangalam, Senior Advocate (R. K. Gag and M. K. Ramamurthi, 
Advocates of M/s. Ramamurthi & Go., Advocates, with him), for Appellant (In 
Gr. A. No. 150 of 1961). 


B. M. Mistry, Advocate and Ravinder Narain and F. B. Dadachanji, Advocates 
of M/s. J. B Dadachunji & Co., Advocates, for Appellant (In Crl.A. No. 185 of 1961). 


B. K. B. Khama, R.G. K. Achar and R. H. Dhebar, Advocates, for Respondent 
(In both the Appeals). 


G.R. — Criminal Appeal No. 185 of 1961 
i allowed and Criminal Appeal No. 150 
i of 1961 dismissed, 


[SUPREME COURT. ] : 
P. B. Gajendragadkar, G. F., uN. Wanchoo, State of Madras v: 
F. C. Shah, N. Rajagopala Ayrangar and , D. Namasivaya Mudaliar: 
S. M. Sikri, FF. - Neyveli Lignite Corporation, etc- 


grd March, 1964. Interveners) - 
l C.As.Nos. 6 to 12 of 1963» 

Madras Lignite (Acquisition of Land) Act as of 1953)—Land Acquisition Act (I of 
1894)—Article 31 of the Gonstitution of India (1950)—Constitution (Fourth Amendment) 
Act, 1955- , 

It is a matter of common knowledge that since the termination of ħostilities in 
the last World War there has been an upward tendency in land values resulting in 
appreciation in some areas many times the original value of lands. No attempt 
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has been made by the State to prove that appreciation in thé market value of lands in 
the area since April, 1947 was solely attributable to a scheme of land acquisition of 
lignite-bearing lands. To deny to the owner of the land compensation at rates which 
justly indemnify, him for his loss by awarding hiñ compensation at rates prevaili 

ten years before the date on which the notification under section 4 ( I) was issu 

amounts in the circumstances to a flagrant infringement of the fundamental right of 
the owner of the land under Article 31 ($) as it stood when the Act was enacted. 


The valitlity of the provisions relating to fixation of compensation had to be 
adjudged in the light of the extent of the constitutional pyotection guafanteed at 
the date when the Act was brought into operation, and any restriction of the consti- 
tutional protection by subsequent amendment of Article 31 (2) which,has not been 
given retrospective effect, must be entirely ignored. ` = = N 


A. Ranganadham Chetty, Senior ‘Advocate, (4. V. Rangam, Advocate, with him), 
for Appellants (In all the Appeals). ; 
C” R Gopalakrishnan, Advocate, for Respondent (In C. A. No. I1% of 1963). 


S.V, Gupte, Additional Solicitor-General of India (R. H. Dhebar, Advocate, 
with him), for Interveners Nos. 1 and 2. 


M. C. Setaload and N. S. Bindra, Senior Advocates (R. H. Dhebar, Advocate, 
with them), for Intervener No. 3. ; , 


G.R. ae Appeals dismissed. 
[SUPREME Court. ] 

K. Subba Rao, K. C. Das Gupta and Matiullah Sheikh v. 

Raghubar Dayal, FJ. State of West Bengal. 

grd March. 1964. Cr.A. No. 111 of 1961. 


Penal Gode (XLV of 1860), sections 449 and 307/34—Scope: 


Higher punishment is prescribed where house trespass is committed “in order 
to” the commission of other offences.’ An examination of sections 449, 450, 451, 
454 and 457 of the Penal Code shows that the penalty prescribed has been graded 
according to the nature of the offence “ in order to’? the commission of which house 
trespass is committed. It is quite clear that these punishments for house trespass 
are prescribed quite independent of the question whether the offence “in order 
to” the commission of which the house trespass was committed has been actually 
committed or not. In our opinion there can be no doubt that the words “ in order 
to” have been used tomean ‘“‘ with the eal of”. If the purpose in com- 
mitting the house trespass is the commission of an offence punishable with death 
the house trespass becomes punishable under section 449 of the Indian Penal 
Code. If the purpose in committing the house trespass is the commission of an 
offence punishable with imprisonment for life the house trespass is punishable under 
section 450 of the Indian Penal Code. Similarly, sections 451, 454 and 457 will 
apply if the house trespass or lurking house trespass, or lurking house trespass by 
night or house breaking by night are committed for the purpose of the offence 
indicated in those sections. Whether or not the purpose was actually accomplished 
is quite irrelevant in these cases. Accordingly the fact that the murder was not 
actually committed in the course of the house trespass will not affect the applica- 
bility of section 449 of the Indian Penal Code. 


D. N. Mukherjes, Advocate, for Appellants. 
P. K. Chakravarthy, Advocate, for P. K. Bose, Advoctae, for Respondent. 


G.R: Appeal dismissed. 


- 
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3 ' 
[SUPREME Court. | . 
A, K. Sarkar, M. Hidayatullah and ° Hari Das v. 
R. Mudholkar, JJ. ` _ The State of West Bengal. 
16ih March, 1964. @ Cr. A: No. 141 of 1981. 


Penal Code (XLV of 1860), section 211—Fealse charge of “ having committed an offence” 
—If includes charge of Raving committed conygmpt of Court. mo 

A charge of having committed a contempt of Court is a charge of having com- 
mitted an offence within the meaning of section 211, Indian PenaleCode. Such a 
charge was admittedly brought in this case and that charge was further more pre- 
ferred tothe only person who could act upon it, namely, the High Court, fọr with- 
Oysits sanctjon no complaint for lodging a false charge of contempt of Court could 

ave been made. ‘The order to lodge the complaint in regard to an offence under 

section 211: was unobjectionable. . 

Sarjoo Prasad, Senior Advocate (P.K. Chatterjee, Advocate, with him), for Appel- 
lants. ee f 

Niharendu Duti Majumdar, Senior Advocate (P. K. Chakrabarty and P. K. Bose, 
Advocates, with him), for Respondent No. 1., 

S. C. Majumdar, Advocate, for Respondents, Nos. 2 to 4. 


+ 


G.R. i =e Appeal dismissed: 

_ [Supreme Court.] a 
Raghubar Dayal, N. Rajagopala Mahendra Manilal Nanavati 2. 
Ayyangar and J. R. Mudholkar, FF. — Sushila Mahendra Nanavat1. 
18th March, 1964. C.A. No. 166 of 1963, 


Hindu Marriage Act (XXV of 1955), section 12 (2) (b)—Petition for annulment of 
marriape—Evidence—Admuission 0 parties—If can be acted upon. | 

By Majority.—Section 12 (2) (b) of the Hindu Marriage Act provides that no . 
petition for the annulment of the marriage shall be entertained unless the Court be 
satisfied that the petitioner was at the time of marriage ignorant of the facts alleged 
and that no marital intercourse with the consent of the petitioner had taken place 
since his discovering the existence of the grounds for the decree. . Such a finding 
necessarily implies that before reaching it the Court has satisfied itself that there 
had been no connivance of the petitioner in the coming into existence of the ground 
en which he seeks annulment of the marriage. Besides, section 23 also provides 
that the Court can pass a decree only if it is satisfied that any of the grounds for 
granting relief exists, that the petition is not presented or prosecuted in collusion, 
with the respondent and that there was no legal ground on which the relief claimed 
could not be granted. . 


The Court can arrive at the satisfaction contemplated by section 23 on the basis 
of legal evidence in accordance with the provisions of the Evidence Act and it is 
quite competent for the Court to arrive at the necessary satisfaction. even on the 
basis of the admissions of the parties alone.’ Admissions are to be ignored on 
grounds of prudence only when the Court, in the circumstances of a case, is of opinion 
that the admissions of the parties may be collusive. Ifthere be no ground for such a 
view, it would be proper for the Court to act on those admissions without forcmg 
the parties to lead other evidence to establish the facts admitted, unless of course 
the admissions are contradicted by the facts proved or a doubt is created by the 
proved facts as regards the correctness of the facts admitted. 


S. T. Desai, Senior Advocate (S. Singhvi, Advocate, and F. B. Dadachanjt» 
O. C. Mathur and Ravinder Narain, Advocates of M/s. J. B. Dadachanji ® Co; 
with him), for Appellant. 


Purushottam Trikamdas, Senior Advocate (M. H. Chatrapati and I. N. Shroff, 
Advocates, with him), for Respondent. - ° 
G.R. à 3 ——— Appeal allowed ; marriage annulled. 
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[Supreme Covurt,] l ° 
P. B. Gajendragadkar, , C.J., BN. Wanchoo, The Hyderabad Chemical afd’ 


J: C. Shah, N. Rajagopala Ayyangar * Pharmaceutical Works, Ltd. v. 
and SM, Sikri, FF. ° The- State of A.P. 
20th March, 1964. C. As. Nos. 399-403 of 1962. 


Hyderabad “Medical Preparations and Spirtiuous Rules, 1345-F, Rule 36— Repealed 
by 1956 Rules under Medicinal and Thilet Preparations (Excise Duis) Act, 1955. 

As the 1956 Rules under Medicinal and Toilet Preparations (Excise Duties) 
Act, 1955, show it is the duty of the supervisory staff attached to a bonded manu- 
factory to see that the manufacture is properly made and that alcohol sipplied ‘is 
not diverted to any use except that of the manufacture of the preparation. This 
being the purpose of the 1956 Rules, the levy under rule 36 of Hyderabad -S 
Preparations and Spirituous Rules of 1345-F cannot be justified on the groun 
that under that rule the supervisory staff has ta see that the general law saree to 
the alcohol and intoxicating drugs is not violated. There is no doubt that the field 
covered by rule 36 of thé 1345-F Rules is completely covered by the Rules framed 


rule 36 can no longer be justified as good under the general law relating to 
alcohol and intoxicating drugs. We may add that the Act or the 1956 Rules make 
no provision for such charge as is provided in rule 36 of 1345-F Rules, the intention 
being that the duty under the Act will cover all expenses for etfforcing it.. The fact 
that members of the supervisory staff are the servants of the respondent makes no 
difference because they function under the Act and the Rules framed thereunder 
‘and not under the Hyderabad Act. Reading section 21 of the Act and rule 143 
of the Rules framed thereunder, rule 36 of 1345-F Rules must be held to have been. 
repealed and it is not saved by the proviso to section 21. 

K. Srinivasamurthy and Naunit Lal, Advocates, for Appellants (Inall the Appeals) 

K. R. Chaudhuri and B. R. G. K, Achar, Advocates, for Respondents (In all the 


Appeals). 
G.R. Appeals allowed. 
[SUPREME COURT., 
P.B. Gajendragadkar, C.J., K.N. Wanchoo, Maharaj Kumar Tokendra Bir Singh v. 
J-C. Shah, N. Rajagopala Ayyangar i 
and S.M. Sikri, 7. The Secretary to the Government of 
23rd Mrrch, 1964. ; India, Ministry of Home Affairs. 
l Writ Petition No. 123 of 1963. 
Civil Procedure Code (V of 1908)—Section 87-B—Requirement of consent of Centrat 
Government for suit against exsRuler of former Indian States—Validity. 
P Section 87-B of the Civil Procedure Code must be regarded as constitutionally 
valid. 
In the instant case the Central Government had accorded consent to the peti~ 
tioner to file his suit and when that is done, the power conferred on the Central 


mentioned in Schedules B, C, D and X, is clearly invalid. The authority 
conferred on the Central Government under section 87-B is, out of tune with 
the equality before law which is guaranteed by Article 14; and it may even 
affect the litigants’ fumdamental rights under Article 1g (1) U? and (g), and so, 
oi the orders passed 
under section 87-B whereby consent has been refused iù part only with 
meticulous care. The order passed by the Central Government in the instant case 
should be construed as an order according consent to the institution of the suit 
which the petitioner proposes to file and treat the latter portion of the order in 
regard to the properties described in Schedules B, C, D and X as being invalid. 
S. C. Agarwal, R. K. Garg, D. P. Singh and M. K. Ramamurthi, Advocates, of 
M/s. Rarmamurthi & Co., for Petitioner. 
S. V. Gupte, Additional Solicitor-General of India (R. Thiagarajan and R. H. 
Dhebar, Advocates, with him), for Respondents. 
G.R. — ° Pétition allowed.. 


| 29 


6 
o [orree Courr.y ak Haye n a E a o a 
A. Baa. Fon og and. ci 020° © " “* Misrilal” Parasmal v. 
-© JR. Mudholkar, JF, its 8 et H P, Sadasiviah, 
~ « 2pth March; i EA te 2 o's TOA. Np. 531 of 1963: 
> i eerie t 21 : F ’ ~ 7 tae i i 


Mysore House Rend and Accommodation Control Act, 1951, section 8 (2) (ix) and 
(x)—Reasonable and: bona fide : requirement—Finding as-to bona fides—If open to 
interference in revision. i ‘ ° ob 


ö Sinc® it, was essential for the landlords to establish their bona fides 80 as to be 
able to take advantage of the statutory provisions, the question of jurisdictton was 
j ved and therefore it was open to the. High Court to go into that question in 

Rion. Subsection (1) of section 8 of the Mysore House Rent and Accommodation 
Contiol Act provides that notwithstanding anything contained in any agréement 
or faw to the contrary, a tenant shall not be evicted whether in execution of a decrce 
or otherwise except in,accordance with the provisions of this section or those of sec- 
tion 7-C. Sub-section (2) provides that a landlord who seeks to evict a tenant in 
possession shall apply to the Court for a direction:.in ‘that behalf.’ This section 
empowers the Court to grant such permission if it is satisfied that onc of the several 
circumstances set out in that sub-section exists, One of those circumstances is set 
out in clause (ix). of*thatisection, which runs thus : 


*. “f That the house is reasonably: and bona fide required by the landlord for 
carrying out repairs or-‘reconstruction which cannot be carried out without the’ 
house: being vacated ;...:....... pa oz 


-| Thus jurisdiction is conferred upon the Court to order eviction of the- tenant 
upon ‘its satisfaction as regards the dona fide requirement of the landlord to obtain 
possession of the house. Thus the condition which confers jurisdiction upon the 
Court is its satisfaction about the bona fide requirement of the landlord. If the Court 
is not satisfied about such requirement of the landlord it will have no jurisdiction to 
make an order with the aid of that clause. If, however, it says that it is satisfied 
it cannot be regarded as having committed an error pertaining to jurisdiction merely | 
because it may have formed a wrong conclusion as to the bona fides of the landlord’ 
in requiring possession ofthe-house. No illegal assumption of jurisdiction is involved 
in arriving at a wrong finding on the matter. i | 


©, K. Jayaram and R. Ganapathy Iyer, Advocates, for Appellant. 


A. :Ranganadham : Chetty, Senior- Advocate- (A. V. Vedavalli and A. V. Rangam, : 
Advocates, with him), for Respondents. o 


GR, l i a, _ . Appeal dismissed. 
[SuPpREME CovurT.] AE g l l 
P. B; Gajendragadkar, C.J., K: N. Wanchoo, '' > Radhey Shyam Sharma v... 
{. C. Shak, N. Rajagopala Ayyangar The Post Master-General, Central ' 

s and $. M. Sikri, 77. Circle, Nagpur. 

i ` 23rd March, 1964. Writ Petition No. 208 of 1963. 


Essential Services Maintenance Ordinance (I of 1960), sections 3 to 5—Article 1g 
of the Gonstitution. 


` „Under Article 19 (1) (a) of the Constitution all citizens have the funda- 
mental right to freedom of speech and expression and under clause (1) 
0) to assemble peaceably and without arms. Reasonable restrictions of these 
damental rights can be placed under’ the conditions provided in clauses (2) and . 
(3) of Article 19. Sections 3 to 5 of the Essential Services Maintenance Ordinance 
do not violate the fundamental rights enshrined in sub-clauses (a) and (b) bf Article 
19, (1). , A perusal of Article 19 (1) shows that there is no fundamental right to ` 
strike, and all that the Ordinance, provides is with respect to an illegal strike as : 
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poe in the Ordinance. (See AH India Baath Bape ‘Association v: National 
tral Tribunal, (1962) 3 S.0.R. 269, 292). poe is no provision.in the Ordinance. 
which in any way, restricts freedom of speech and expression, nor is there.ariy pro- 
vision therein which restricts any one from assembfing peaceably and’ without arms. 
The Ordiriancé thus has nothing to do with restricting the fundamental rights 
enshrined in sub-clauses (a), and (b) of Article 19 (1), and there is therefore no nieces- 
sity. of even considering whether the. provisions of the Ordinance. can be JEG 
under clauses, (2) and (3) of Article Ig. 


Y 


„B. D. Sharma, Advocate, for Petitioner. aii r S 5 
8. V. Gupte, Additional Solicitor-General of India ake P. Varma and R. H. Dhebar; 
Mivocatess with ne) for Respondents. eae | w N 
“dismissed 


rf | 4 

G.R. . l `- Petition 
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o [SuPREME Court.) i, 


K. Subba Rao, K.'C. Das Gupta. and . Kanumukkala Krisfinamurthy alias. 
pe n Raghubar. Dayal, FF.. -Kaza Krishnamurthy v. 
1- «~ 2grd March, 1964. ~ p M oe .The. State. of A.P. 


1 ‘Grl. A? No..134 of 1962. 


. Penal Code (XLV of 1860), sections 415, 419,420 and 465—Sections 241,264, 266, 
Government ‘of India Act, 1925—Article 320 ofthe Constitution. » a 


Misrepresentation by the candidate to the Service Commission continued and 
persisted till the final stage of the Government passing an order of appointment and 
therefore the Government itself was deceived by the misrepresentation he had made 
in his application presented to the Service Commission. 


“The: fact that the Service Commission is an independent statutory aartliotity 
jas no relevant bearing on this question. It is-a statutory body as it is constituted 
under the provisions of ‘a statute. It is independent of the Government in the 
sense that in its selection of candidates or-in its tendering advice to the Government ` 
it does not take any hint‘or instructions or clue fiom/the Government. ` It brings‘ 
to bear‘‘its own ‘independent mind to judge the comparative merits of the candi<" 
dates and their suitability to the posts. they apply for... Its function is to advise the’ 
Government on the suitability of the candidates. It is therefore.a statutory adviser 
to Government in the matter’ of appointment to the Services. ` Deception of suck 
an adviser’is deception of the’ Government: wea is ane to pay ee to its 
advice and act accordingly. 


A. S. R. Chari, Senior Advocate (G. D. Gupta ‘ie s. Bulik hnan, Advocate 
and R. K. Garg, S. C. Agrawala, D. P. Singh and M. K. ii Advocates, of 
M/s. Ramamurtht & Co., with him), for Appellant. 5 


. s. G. Patwardhan, Saor Advocate (B. R. G. K.. Achar,, Advocate, with a 
for Respondent. ae i 3 Ae 


' 'GR. i n A ` E dismissed. 
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[Supreme Court.] 


M. Hidayatullah and N. Rajagopala Ibrahim v, The State of Rainethians 
Ayyangar, Ff. ° - f Cr. A. No. -14 of 1963. 
~ # 24th March, 1964. - 


| Foreigners Act (XXXI of 1946) (Amended ip Ceniral Act) (XI of 1957); sechons 3 ajid 
14— Scope. 

` A prima facie reading of the Foreigners Act would show that if on the-date ange 
the offence is committed a person is a “‘ foreigner ”, as defined by the Act, it would 
be.no excuse for him to say that on an earlier. date he was-not a foreigner, , But 


| TE 

m the instant ase theré is no hor on the: record, that the’ appellant. entered‘ 
India: before- 19th January, 1957. The appellant was deported to’ Pakistan in‘ 
April,'1957, and so he could have come over to India ‘only -subsequent to * April, 
1957 and if he did come over wftkout a passport, after. April; 1957, by which date! 
section 2 (a) of the Foreigners Act containing: the definition of“ Foreigner”? had 
been amended, the appellant.was a foreigner when hè came into India without a’ 
valid passport and visa in contravention of the provisions of section 3 of the Foreigners’ 
Act. i ae a E 

S. Shaukat Hussain, Advocate, for . Appellant. |” A ee ae 


i ss Tog J E E a 


es ` P i o 


H. R. Khanna and S. P. Nayar, Advocates, for Respondent. E Penn 
RON + -Appeal dispised. 

., [Supreme Gourt] vo e o, a To Sta ee Haa 
P. B. Gajendragddkar, C.J., K. N. Wanchoo, : oe ‘The State of Mysore v.’ 
F. C. Shah, N. Rajagepala Ayyangar and’: A a Ts Bellary, 
< SiM. Sikri, FF i : G.A. No. 677 of 1963. 

; Big et ge, ast pt ay ua 


i: 25th March, 1964. V- °° +) {n 

Bombay Civil Services Rules, Rule 50 (b)—Article 309 of the Constitution. 
If there was a brtach ‘of a statutory rule framed under Article 309 or which’ was 
continued under Article 313 ‘of the Constitution in ‘relation ’to the conditions: of 
service the aggrieved Government servant ‘could have recourse’ to, the ‘Court for 

redress. ’ > 93 i ' . » ote F x ee toa l Ba a TA 
i . eoar! : if Nee cat “ae Oe ae - 
, Even assuming that it was a case where the Government servant had a lien 
and his lien had not been suspended it is difficult tọ see what logic there could be in 
interpreting the rule as providing different criteria in the two cases. Where. the 
lien is suspended the rule speaks of the “ post or posts, if any he would have held if 
his lien had not been suspended ”. . By:the use of the plural, it is clear that the rule 
contemplated the suspended lien being transferred from one post to.-another; in- 
other words, to a promotion from one post to another during the period of the 
service in another department.... If there was any ambiguity in what the rule meant 
it is wholly dispelled by reference to the circular which ensures to the officer- on 
deputation in another department that he shall be restored to the position he 
“would have -occupied-’in hiz -parent department had he not been deputed ”. 
There was no ambiguity in the wording of this circular which gives.proper_ effect 

to the provisions of rule 50 (b). ne iy 
` B. R. L. Iyengar and B. R. G. K. Achar, Advocates, for Appellant. . , : 
S. K. Venkataranga Iyengar, M. Rama Jois and A. G. Ratnaparkhi, Advocates, for 

Respondents. > `? a T e 


{, - 


t ' 


a a 


G.R. Oo —— Aa _ Appeal dismissed. 
{Supreme CourT.] ' =e an ce Ee 

P. B. Gajendragadkar, C. F., K. N. Wanchoo, V.S. Rice & Oil Mills v. 
fp C. Shah, N. Rajagopala Ayyangar and, . na State.of A.P. 
i S. M. Sikri, 17. C.As. Nos. 429-439, 591, 592, 597, 


p89, 694, 724, 725 and 727 of 

1962 and 15, 139, 140, 159, 267 to 

| : . 269, 331, 334, 337, 340, 342, 343, 347, 

FE 3523 389; 746 and 748 cf 1963, 

Madras Essential: Articles Control and Requisttioning (Temporary Powers) Act (XXIX 

of 1949)—Defence of India Rules, Rule 81 (2)—Articles 14 and 19 ‘of the Constitution 
of India (1950). Sa yo . a aa 

The concept of fair prices to which section 3 (1) of Madras Act (XXIX of 1949) 

expressly refers does not mean that the price once fixed must either remain Stationary, 

or must be reduced in order to attract the power to regulate. The power to 

regulate can be exercised for ensuring the payment of a fair price, and the fixation of a 


25th March, 1964. 
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fair price,would inevitably depend upon a a oe of ali relevant and econo» ` 
mic factors which contribute to the determination of-such a fair price.-, If the. fair 

ice indicated on a dispassionate consideration of all relevant factors turns out to 

_ higher than the price fixed and prevailing, then the power ta regulate the 
price must necessarily include the power to increase .so as to make it fair. ° That -is 
why we do not think Mr. Setalvad is right in contending that even though th: 1¢s- 
‘gage may have the power to regulate the price at which electrical energy. should 

supplied by it to the appellants, it had no power to enhance the said price. We. 
must therefore, hold that the challenge to the validity of the impugned notified 
orders = the ground that they are outside the purview of stction 3 (1) annot be e 
sustainéd. : a S a. 


We ought to make it clear that there has been no suggestion befote us that 1X 
prices fixed by the impugned notified orders are, in any sense, ‘unreasonable, or 
excessive, and it is significant that even the revised tariff has to come into operation 
prospectively and not retrospectively. Therefore, having, regard to all the cir- 
cumstances in this case, we are dispoced to hold that the change made in the tariff by 
the oe orders must be held to be reasonable and inthe interests of the general 
public. | S ' l ; san eoe Ñ 

When a citizen wants to challenge the validity of any statute on the ground 
that it contravenes Article 14, specific, -clear and unambiguous allegation must be, 
made in that behalf and it must be shown that the impugned statute 1s based on dis- 
crimination and that such discrimination is not referrable to any classification which 
`- is rational and which has nexus with the object intended to be achieved by the said 
statute. ` Judged from that point of view; there.is absolutely no material ‘on the 
record ‘of any of the appeals forming the: present group on which a plea under’ 
Article 14’can even be raised. © | Pe Se 

T. V. R. Tatachari, Advocate, for Appellants (In C.As. Nos. 429-434 and 694 

of 1962 and G.A. No. 269 of 1963). E eo a Oep a 

z A C. Setaload,’ Senior Advocate, for Appellants.(In CAs, Nos.. 438-439 of 
1902). © 54, ; eo . 
` M. C. Setalyad, Senior Advocate, for Appellants. (In CAs. Nos. 436, 437, 724, 
725,, 727 of 1962). . 7 aa i. a ee 

K. Srinwasamurthy, for Appellants (In C.As. Nos. 591 592, 597 and 689 of 

1962 and 140, 267 and 268 of 1969). le aie aes aoe 


K. Jayaram, Advocate, for Appellants (In C.As. Nos. 139, i 59; 331; 334, 337, 
349, 342, 343, 347, and 352 of 1963). i 


M K. R. Chaudhuri, Advocate, for Appellants (In CAs., Nos, ;15.and 389 of 
1963). D . os a 
‘A. Vedavalli and A. V. Rangam, Advocates, for Appellants (In C.As. Nos. 746 

and 748 of 1963). A 
` D. Narasaraju, Senior Advocate, for Respondents (In G.A. Nos. 435 to 437, 


724, 725 and 727 of 1962, 429-434, 438, 439 and 694 of 1962 and 269 of 1963, 581 
97 and 689 of 1962, and 140 267 ad 268 of 1963) and Respondent No. 1 (In ČA. 
o. 592 of 1962 and 15, 139, 331, 334, 337; 349 342, 343; 347; 352, 159, 389 and 
746 to 748 of 1963). E F | 
J. V. K. Sarma, Advocate, for Respondent No. 2 (In C.A. No. 592 of 1962). 


G.R. oe 4 . © © © ' "Appeals dismissed. 
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[SUPREME CouRT.] ° | f : 
P. B. Gajendragadkar, C.F., K. N. Wanchoo Md. Qasim Larry v. 
andek. C. Das Gupta, JJ. Muhammad Shamsuddin. 
24th March, 1964. R C.A. No. 251 of 1963. 


Payment of Wages Act (IV of 1936), section 2 (vi)—** Wages ”. ° 
Section 2 (vi) of ‘the Payment of Wages Act, includes wages directed to be 
paid by industrial adjudication. A.I.R. 1951 Cal. 29, not approved and A.ILR. 


1950 Bom. 342 and (1953) 1 L.L.J. 557; approved. ° 
M. Gs Setalvad, Senior Advocate (R. C. Prasad, Advocate, with him), for 


Appellants. 


Pae J S Appeal dismissed, 
[SUPREME CourtT.] 

P. Pa Gajendragadkar, C.J., K. N. Wafchoo, G.M. Talang v. 

and K. C. Das Gupta, FF. Shaw Wallace & Qo., Ltd. 

24th March, 1984. G.A. No. 513 of 1963. 


‘Master and servant—Clerical and subordinate staff—Age of rettrement—Ccmpulsory 
setirement—Pension Insurance Schemes. 

On the contrary, the awards and agreements on the question of age of retire- 
ment about which information is furnished by the several documents on the 
record clearly show consistent trend in the Bombay region to fix the retirement age 
of clerical and subordinate staff at 60. The very few departures from this prac- 
tice which the Tribunal has mentioned are, in our opinion, wholly insufficient to 
indicate any slowing down of this trend. What the Tribunal has failed to notice 
is that instances which may justify a revision of the judicial opinion expressed on 
an earlier occasion about a particular trend must be strong and unambiguous and 
they must speak for the period both before and more particularly after the previous 
finding had been recorded in the matter. 

S. V. Gupte, Additional Solicitor-General of India (C. L. Dudhia, K.T. Sulo, 
Atqul-Rahman and K. L. Hathi, Advocates with him), for Appellants. 

M. C. Setalvad, Senior Advocate (N. V. Phadke, Advocate, and J. B. Dada- 
chanji, O. C. Mathur and Ravinder Narain, Advocates of M/s. J. B. Dadachanji & Co., 
with him), for Respondent No. 1. 


G.R. — Appeal allowed. 
[SUPREME CourT.] 

° M. Hidayatullah and Mara v. 

N. Rajagopala Ayyangar, FF. Mst. Nikko alias Punjab Kaur 

24th March, 1964. C.A. No. 490 of 1962. 


Custom—Punjab—Inheritance—Preferential heirs—Mixed properties ancestral and non- 
ancestral—Personal Law. 

Now, it has been ruled in the Punjab consistently that where lands are so 
mixed up that the ancestral and non-ancestral portions cannot be separated they 
must be regarded as non-ancestral, unless it is shown which are not. Land ceases to 
be ancestral if it comes into the hands of an owner otherwise than by descent. 

Paragraph 24 of Rattingan’s Digest which excludes sisters from inheritance 
from non-ancestral property is too widely stated. The learned District Judge 
cited some instances in which the sisters and sisters’ sons were allowed to succeed. 
in preference to collaterals. One of the documents filed by the defendants in the 
suit (Exhibit D-6) also supports the contention of the respondents. In this view of the 
matter it cannot be said that the application of the personal law to the family by the 
Courts below was erroneous. It is contended lastly that the rulings only show that 
collaterals of 5th degree are excluded and there is no case showing that a collateral 
of 4th degree was excluded. If personal law applies, as it does, a collateral of the 
4th degree is also excluded. 

Kartar Singh Chawla and Harbans Singh, Advocates, for Appellants. 

I. M. Lal and M. R. K. Pillai, Advocates, for Respondents. ï 


GR. ° : — Appeal dismissed. 
* M-—NRC 
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[SUPREME Covurrt.] : | : : 
M. Hidayatullah and . The State of U. P. v. 
N. Rajagopala Ayyangar, FF. e Sabir Ali. 
24th March, 1964. T Cr. A. No. 193 of 1962. 


U.P. Forests Act (VI of 1949), sections 15, 28, 29—Criminal Procedure Code (V of 


1898). sections 349, 530 (p). s 

The scheme of the Criminal Procedure Code read with the provisions of section 
15 of the Forests Act clearly shows that offences under section 1 5 of the Act are not 
triable by any Magistrate as it would be if the Second Schedule were gpplicable. 


They are therefore triable by such Magistrates as have been named in the second sub- ° 


sectio. There is good reason for holding this, because a conviction by a Magistrate 
of the Second or the Third Class, as the case may be, is open to an appeal Keone, © 
conviction by a Magistrate of the First Class and a sentence of fine of Rs. 50 or unde 
or a fine of Rs. 200 after a summary trial is not appealable. It is possible that itewas 
intended that a right of appeal should be conferred and therefore the trial of these 
offences was restricted to Magistrates of the Second and the Third Class. It is a 
circumstance which may be taken into account. It is illustrated in this case. An 
appeal would have lain against the same decision if the istrate had not been 
given the powers of a First Class Magistrate during the trial and the rsepondents 
were robbed of a right of appeal. In any event, in view of the clear words of section 
29 (1), the trial of these cases ought to have been before a Court designated in section 
15 (2) of the Act and as the trial was before a Magistrate who was not empowered, 
to’try the offence the proceedings were rightly declared void under section 530 (p) 
of the Code of Criminal Procedure. 
O. P. Rana, Atiqul-Rehman and C. P. Lal, Advocates, for Appellant. 


G.R. — Appeal dismissed. 
[SUPREME CouRrrT.] 

P. B. Gajendragadkar, C.F. The Labour Commissioner, M.P. v. 

K. N. Wanchoo and K.C. Das Gupta, F7. The Burhanpur Tapti Mills Ltd. 

25th March, 1964. C.A. No. 529 of 1963. 


Central Provinces and Berar Industrial Disputes and Settlement Act (1947) sections 
42 (1) (8)> 41, 16 (3), 42 to 45—Illegal strike—Standing Orders— Rendered Illegal”? — 
“ Held illegal ”’— Jurisdiction to decide question of legality or illegality of a strike. 

The words “ rendered illegal ” does not mean “ held illegal ” and the employer 
is free to take action against the employee as soon as he thinks that the strike in which 
he has participated comes within the provisions of section 40 of the Central Provinces 
and Berar Industrial Disputes and Settlements Act. 

The State Industrial Court or a District Industrial Court is not bound to give 
any decision at all on application by any party other than the State Government. 
There being thus cases where the authorities mentioned in section 41 may refuse to 
decide the question of legality or illegality of a strike, it is not possible to say that 
exclusive jurisdiction is given by section 41 to these authorities to decide the question 
of legality or illegality of a strike. It is reasonable to hold therefore that for per- 
forming its functions under section 16 (3) of the Act the Labour Commissioner has 
jurisdiction to decide the question of legality or illegality of a strike when that 
question is raised before it. 

I. N. Shroff, Advocate, for Appellant. 

M. C. Setaload, Senior Advocate, for Respondent No. 1. 

M. S. K. Sasirt, Advocate, for Respondent No. 2. 
G.R. — Appeal dismissed. 
[SupREME CouRT.] 
P. B. Gajendragadkar, C.F., The Management of Bombay Co., 
K. N. Wanchoo and K. C. Das Gupta, F7. (P.), Ltd., Cochin v. The Workmen of 
25th March, 1964. Bombay Co. (P.), Ltd. 
Q.A. No. 583 of 1963. 

Indugfrial Dispute—Bonus—Full Bench formula. 

The tribunal was wrong in the instant case in holding that an inference could 
be drawn for payment of bonus as an implied condition of service in the circumstances 


a s 


of the present case when the ae a was not uniform in the past even though it 
was not connected with any festival. : : 

It can pe inferred from the evidence on the record that the payment in the pre~ 
sent case is connected with Chrfstmas festival. Therefore even though the tri- 
bunal was wrong in holding that the payment need not be connected with any 
festival in a case like the present where the rate has not been uniform, the respond- 
ents have made out a case of payment of some bonus as an implied condition of 
service connected with a festival. An implied condition of service between the 
appellant and its workmen that something would be paid every’ year about 
® Christmas time as festival bonus was established on the evidence in the instant case. 

Therefore even though the tribunal may be justified in awarding a reasénable 
a as fesfyal bonus once it is proved that something has to be paid as.an imp- 
Ifed condition of service towards such bonus, it cannot be said in this case that the 
tribunal was justified in giving anytlting beyond the minimum for this was a year 
of loss. (The amount awarded as festival bonus for the year 1958-59 was reduced. 
to one month’s salary.J.e 

G. B. Pai, Advocate, and F. B. Dadachanji, O. C. Mathur and Ravinder Narain 
Advocates of M/s. J. B. Dadachanji & Co., for Appellant. 


Janardan Sharma, Advocate, for Respondents. 


G.R. — Appeal partly allowed. 
[SUPREME CouRT.] 

K. Subba Rao, K. G. Das Gupta and K.V. Narayanaswami Iyer v. 

Raghubar Dayal, FF. K. V. Ramakrishna Iyer. 

26tk March, 1964. C.A. No. 589 of 1960. 


Hindu Law—Foint family property—Test—Nucleus—Necessity—Partition—Karta 
—When liable to account. 

The legal position is well settled that if in fact at the date of acquisition of a 
particular property the joint family had sufficient nucleus for acquiring it, the 
property acquired in the name of any member of the joint family should be 
para to be acquired from out of family funds and so to form part of the joint 
amily usd A unless the contrary is shown. Vide Amritlal Sen and others v. Surath 
Lal Sen and others, A.I.R. 1942 Cal. 553, and Appalaswami v. Surpanarayanamurthy 
and others, (1947) 2 M.L.J. 138: I.L.R. 1948 Mad. 440 (P.C.). 

. In the case before us, it is not disputed that the acquisitions in the name of the 
first defendant’s wife were made with funds advanced by him. As regards the 
acquisitions in the name of the third defendant and his minor son the sixth defendant 
also we find it reasonable to hold from the evidence, as regards the earnings of 
the third defendant and other circumstances, that for these acquisitions also money 
was paid by the first defendant. The question whether the joint family had at the 
time of each of these acquisitions sufficient nucleus from which the acquisition could 
have been made is therefore of great importance. 


There was no nucleus from the joint family properties which the first defendant 
could have possibly used in making the acquisitions during 1941 and 1942. The 
conclusion of the High Court that these properties did not belong to the joint family 
and are therefore not liable to partition cannot therefore be disturbed. 


Where, as in the present case, the evidence already adduced before the Court 
shows prima facie that the Karta could not reasonably be expected to have in his 
hands at the date of the suit any accumulation worth the name in addition to the 
immovable properties found on evidence to have been acquired for the family, there 
can be no justification for calling the Karta to account for his past dealings with the 
joint family property and its income. In the circumstances of this case therefore 
the order of the High Court that there was no liability on the first defendant as 
managing member to render any account of any kind prior to the 12th December, 
1946, on which notice demanding partition was issyed, does not call*for any 


modification. ,. 
d 


36 . | 
K. N. Rajagopal Sastri, Senior Advocate, fof Appellant. 


A. V. Viswanatha Sastri, Senior Advocate, for Respondents Nos. 1, 3, 4 and 6 
to 8.. i 


B. Kalyana Sundaram, Advocate, for Respondent No. 2. 


z 


G.R. — ° Appeal dismissed. 
[SUPREME CourRT.] 
A. K. Sarkar, K. C. Das Gupta and Amalgamated Electricity Co., Ltd. v- 
N. Rajagopala Ayyangar, FF. ° N. $. Bathena: e 
e 30th March, 1964. C. A. Nos. 590-591 of 1963- 


Electricity Act, (1910)—Electricity (Supply) Act, (1948)—Bombay. lectrict = 
chrage Act, 1946)—Electricity (Supply) Act (1948) as amended by Act CI of 1956; 
sections 57, 57-A, Sixth Schedule. : ° 

Notwithstanding the generality of the words in section 57-A (1) (a) (i) of the 
Electricity (Supply) Act 1948 as amendded by Act (CI ‘of 1956) referring to the 
failure on the part of the licensee in complying with the requirements of the ‘* Sixth 


Schedule ”, there are some “‘failures ” in regard to which the jurisdiction of the civil 
Court is it is clear not barred. 


The mere existence of section 57-A does not by itself and without reference to 
the particular violation complained of by the licensee, bar the jurisdiction of a 
civil Court. 


. There is no presumption that the rate charged by a licensee contravenes the 
statutory prohibition. It is for the party who alleges his right to relief to establish 
the facts upon which such relief could be obtained, It was therefore, for the plain- 
tiffs to prove by facts placed before the Court that the rate charged offended the 
statutory provision. ‘This they admittedly failed to do and therefore, they were 


not entitled to the declaration and injunction which the learned Judge of the High 
Court granted. 


H. N. Sanyal, Solicitor-General of India (M. M. Gharekhen and I. N. Shroff 
Advocates, with him), for Appellant (In C.A. No. 590 of 1963). 


H. N. Sanyal, Solicitor General of India and M. C. Setalvad, Senior Advoate, 
(M. M. Gharekhan and I. N. Shroff, Advocates, with them), for Appellant (In C.A. 
No. 591 of 1963). 


Naraindas C. Malkant, Advocate and F. B. Dadachanji, O. C. Mathur and Ravinder 
Narain, Advocates of M/s. F. B. Dadachanji & Co., for Respondents (In both the 
appeals). 


G.R. ` — Appeals allowede 
[SUPREME CourT.] 

P. B. Gajendragadkar, C.F., K. N. Wanchoo, N: Raghavendra Rao v. 

J. C. Shah, N. Rajagopala Ayyangar, and The Deputy Commissioner, South 

S. M. Sikri, FF. Kanara, Mangalore. 

31st March, 1964. W.P. No. 211 of 1963. 


Mysore General Services (Revenus Subordinate Branch) Recruitment Rules 1959—State 
Reorgantsution Act—Article 311 (2) of the Constitution—Article 16 of the Constttution. 

Before embarking on varying the conditions of serivce, the State Governments 
should obtain, the concurrence of the Central Government. The Central Govern- 
ment after examining various aspects came to the conclusion that it would not be 
appropriate to provide for any protection in the matter of travelling allowance, dis- 
cipline, control, classification, appeal, conduct, probation and departmental pro- 
motion. This amounted to previous approval within the Proviso to section 11 5 
(7) of the States Reorganisation Act. It may be mentioned that by the memo- 
randum the State Governments were required to send copies of all new rules to the 
Central Government for its information. The rules were validly made. 


| 31 

The State of Madgas has obt been made a party to this petition and the peti- 
tioner never raised these points while he was serving under the State of Madras. 
It is difficult at this stage to challenge orders which if quashed would affect the 
rights of mther civil servants who are not, parties to this petition. Atany rate, the 
petitioner has not been able to show how Article 16 was infringed before he was 
allotted to the new Mysore State. The State in its reply has asserted that all the 
orders complained against were passed, by competent authorities, after considering 
the merits of the petitioner on each occasion. It was for the competent authorities to 


judge the merits of the petitioner. We find no force in this contention and hold that 


no infringement of Article 16 has been established. 
R. K. Garg, Advocate, (amicus curiae), for Petitioner. 


fine K. Paphiary, Attorney-General for India, (B. R. L. Iyengar and B.°R. G. K 


Achar, Advocates with him), for Respondents. 
G.R. = Petition dismissed, 





e s ® 
[SUPREME Court. |] 
P. B. Gajendrdgadkdr °C.F., K.N. Wanchoo The Tata Oil Mills Go, Ltd. r 
and K.C. Das Gupta, FF. i The Workmen. 
gist March 1964. C.A. No. 517 of 1963. 


Industrial Enquiry Standing Order 22 (viti)—Principles of Natural justice. 
It would be unfeasonable to include within Standing Order 22 (viii) any riotous 
‘behaviour without the factory which was the result of purely private and individual 
dispute znd in course of which tempers of both the contestants became hot. In 
order that Standing Order 22 (viii) may be attracted, the appellant should be able 
to show that the disorderly or riotous behaviour had some rational connection with 
-the employment of the assailant and the victim. 
Since the enquiry has been fairly conducted, and the findings recorded therein 
are based on evidence which is believed, there would be no justification 
for the Industrial Tribunal to consider the same facts for itself. Findings properly 
recorded at such enquiries are binding on the parties, unless, of course, it is known 
that the said findings are perverse, or are not based on any evidence. 
The domestic enquiry in the instant case was properly held and fairly conducted 
and the conclusions of fact reached by the Enquiry Officer are based cn evidence 
-which he accepted as true. That being so, it was not open to the Industrial Tri- 
bunal to reconsider the same questions of fact and come to a contrary conclusion. 
G: B. Pai, Advocate, F. B. Dadachanji, O. G. Mathur and Ravinder Naram, 


* Advocates of M/s. F. B. Dadachanji @ Co., for Appellant. 


P. Govinda Menon, M. S. K. Iyengar and M. R. K. Pillai, Advocates, for Respon- 
„dent No. I. 


G.R. — Appeal allowed. 
[SUPREME CouRT.] 

K. N. Wanchoo, M. Hidayatullah, Jagdish Chandra Gupta v. 

K.C. Das Gupta and Kajaria Traders (India) Ltd. 

N. Rajagopala Ayyangar, TJ: C.A. No. 791 of 1962. 


29th April, 1964. 
_ Arbitration Act (X of 1940), section 8 (3)—Scope—‘* Other proceeding ° — Consi uc- 
Hon. 


In our judgment, the words “other proceeding” in sub-section (3) must 
receive their full meaning untrammelkd by the words ‘a claim of set-off’. 
‘The latter words neither intend nor can be construed to cut down the 
generality of the words ‘ other proceeding ’. The sub-section provides for the 
apprann of the provisions of sub-sections (1) and (2) to claims of set-off and 
also to other proceedings of any kind which can properly be said to be for enforce- 
ment of any right arising from contract except those expressly mentioned as excep- 
tions in sub-section (3) and sub-section (4). 

G.R. 


Appeal allowed, 
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Srintvasan, F. me Ramachandra Chettiar v. 
12th March, 1964. i Karuppiah. 
; ` W.P. No. 219 of 1962. 


Madras Estates Land (Reduction of Rent) Act (XXX of 1947) section 3-A—Application 
by landholder that lands are non-ryoti—lruwaram lands at tnception—Proof. 

Where the land was at its inception ong in which the landholder had iruwaram 
rights, occupancy rights in favour of tenants could be carved out only by grant from 
the landholdexs. In so far as pannai lands are concerned, it is not necessary that 
the landholder should establish continuous cultivation, for the lands were un- 
doubtedly at their inception, one in which the landholder held both ‘the rights, 
In such*an event, what has to be shown is something of a negative nature, that 
is to say, that no other person had been conferred with occupancy rights there! 
That would be clearly indicated by such acts as dealing with property. 

K. Parasaran, for Petitioner. 


K.V. Sankaran, for Respondents 1 to 5. e’ 
V.S. 0 c - Petition allowed. 
S. Ramachandra Iyer, C.F. S. Kuppan Chettiar v. 
and Ramakrishnan, F. Kaliappa Gounder. 
27th March, 1964. C.R.P Nos. 712 of 1961. 


Civil Procedure Code (V of 1908), section 47 and Order 21, Rule go—Application 
to set aside sale—Furnishing of security by judgment-debtor—Fudicial act, to be performed 
by Court at the time of admission of application—Officer returning application and requiring 
security—Order illegal. 

It is not a general rule that in every case of a petition filed under Order a1, 
Rule go, Civil Procedure Code, there should be an offer to furnish security. 

The principle of law is that in each case, the Court has to satisfy itself whether 
it should call upon the petitioner to furnish security and the determination of the 
question is a judicial act to be performed by the Court. 

Where the matter was not placed before the Court, but was dealt with by 
the Office by returning the application for compliance and orders passed thereon 
dismissing the application, they cannot be sustained. 


T. Ramalingam and A.C. Muniswamy Reddi and M. Natesan, for Petitioners. 


S. Gopalakrishnan and P.C. Parthasarathy Iyengar, for Respondents. s 
V.S. —— Remanded. 
Kunhammed Kutiy, F. Hotel Manorama v. 
1st April 1964. Food Inspector, Madurai Municipality, 


Cr. R.C. No. 1130 of 1963. 
Cr. R.P. No. 1087 of 1963. 

Prevention of Food Adulisration Act (XXXVII of 1954), section 17 (1)—Company 
tn existence on date of offence—Subsequent dissolutton—Adulterated ice cream—Deficiency of fat 
content to the extent of 71 per cent.— Addition of coal tar dye not permitted under rules—Con- 
viction upheld. 

Section 17 (1) of the Act contemplates the position as on the date of the com- 
mission of the offence, so that, if the company had existed on the said date, the com- 
pany and all concerned with it could be prosecuted. The subsequent dissolution 
of the company will not avail. 

The results of the analysis of the ice cream showed that the sample was defi- 
- cient in fat contents to the extent of 71 per cent. and that it also contained coal 
tar dyes not permitted under the rules. 

K.K. Venugopal, for Petitioner, 

B. Sriragnulu, for Public Prosecutor. 

V.S. — Petition dismissed. 
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Veeraswamy, J. ` ° l | A, R. Şundararajan v, 
22nd April, 1964. ° A.P. Chelliappan. 
F l WP. No. 401 af 1962. 
Industrial Disputes Act (XIV “of 1947), section 25-FF & 33-0 (2)—Parinership— 
Conductor under—Dissolution of firm—Condustor taken by other partner—No change in 
employment or employer. ° 


When the firm was running the business, the workman was employed under it. 

‘On dissolution of the firm, on the division of the assets and liabilities, the workman 

* was allotted: to the other partners. The dissolution of the partnership does not 

involve a change of ownership or management within the meaning of section 2 5-FF 
InduStrial Disputes Act for the purpose of retrenchment compensation. 


o K. Thirumatat, for Petitioner. , 
S. Palaniswami, for Respondent. 
K. Venkatasamt, fot the Additional Government Pleader. 


V.S. SS Petition dismissed. 
Srinivasan, F. S. P. Nalluswami v. 
2and April, 64. a Rev. Divisional Officer, Namakkal. 


W.P. No. 509 of 1962. 


Board’s Standing .Order, Rule 156-4, Proviso—Board of Revenue—Revision— Petitions 
applicant for the post of head man—Reviston lo the Board of Revenue—Personal hearing to 
the petitions—Not necessary. 

Under the proviso to Board’s Standing Order 1 56-A,whatis required is only that 
person to whose prejudice an order might bc made shall have a reasonable oppor- 

‘tunity of making his representations. ‘ Representation ° does not necessarily include 
oral representation, unless the rules make it mandatory that personal hearing 
should be given. 


S. Mohan, for Additional Government Pleader for Respondents 1 to 3. 
S. Sethurainam and S. Mahadevan, ‘for 4th Respondent. 


V.S. — Petition dismissed. 
* Srinivasan, J. T. Hazarimull Trilokchand. 
27th April, 1964. Proprietor, Madras Glass-warehouse v. 


Collector of Central Excise. 
W. P. Nos. 1303 and 1381 of 1964. 


Sea Customs Act (VILI of 1878), section 167 (8), 171 fo 173, 182——Scope—Offence 
in respect of goods in proceedings under the Act—Burden of proof on the Department— 
No evidence that person was concernedin import of goods in guestion—No order for personal 
penalty can be passed—Confiscation of goods—Goods, if imported in contravention of restric- 
tion or prohibition—Burden on Collector. 


Reading together the provisions contained in sections, 167, 171-A, 172, 173 and 
182, while the initial action that is taken is justified by the existence of a reasonable 
suspicion, the final order of confiscation of the goods or the imposition of a personal 
penalty, made by the Customs Collector is the result of an enquiry in the course of 
which witnesses are examined and evidence is scrutinised, certainly at least a quasi- 
judicial proceeding. It is forthe Department to establish that the particular offence 
in respect of which a proceeding has been started on suspicion has in fact been 
committed. Thisis made clear by the burden of prooflaidin contra in section 
178-A, 

In the absence of evidence that the petitioner was the one concerned in the 
import of the goods in question the order imposing a personal penalty or? him under 
section 167 (8) has to be quashed. 


r | 

The goods would be liable to be confiscated onl if they have been imported into. 
the country in contravention of any prohibition or restriction against such import. 
It woul be necessary for the Collector to examine and establish the, extent of 
such prohibition or restriction before he can: reafonably draw the ‘inference that 
the goods must ‘have been brought into the country in violation of such restrictions 
and prohibitions, : . 

M.K. Nambiar and K.K. Venugopal, for Petitioner. 


S. Mohan, for the Additional Government Pleader on behalf of Respondent. 


V.S. | "Petition allowed. 
oe m 
è # i e 
Srinivasan, J. _ MĮs. Deckay Trading Co. v. 
28th April, 1964. l Joint Commercial Tax Officer, 


W.P. No. 674 of 1962, 


Madras General Sales Tax Act (I of 1959), section 12 (2), (3)—Scope—Failure to 
submit return within prescribed period—Assessment on bestjudgment basis, mandatory—Levy 
of penally also proper—Assessment year 1958-59—Penalty under Act of 1959—Leviable. 


Where there is a proper return filed within the prescribed period the assess- 
ment shall be on the basis of that return. But in.a case where no return is submitted 
by the dealer within the prescribed period, section 12 (2) of the Act makes it manda- 
tory upon the assessing authority to assess the dealer to the best of its judgment. 
The power to impose the penalty follows by the application of section 12 (3) of the 
Act. 


The liability to submit a return in respect of the assessment year 1958-59 arises 
after the close of that year, that is to say on and after 1st April, 1959. On that date 
the new Act had come into force. The penalty provided by the Act of 1959 in 
section 12 (3) could properly. be applied to a default in that regard. 

G. Ramanujam, for Petitioner. 


S. Mohan, for the Additional Government Pleader on behalf of Respondents. 


_ 


V.S. - Petition dismissed. 
Srinivasan, F. A. Ramalingam Chettiar v. 
Ist May, 1964. State of Madras. 


W. P. No. 770 of 1962. 


Land Acquistivon Act (J of 1894), section 5-A—Objection to the acquisition made b 
the clatmant—Claimant not heard in person in regard to his objection—Valtdity of acquisi~ 
tion proceedings. 


Under section 5-A of the Act any person interested in the land may object 
to the acquisition. ‘The section is mandatory in so far as it directs such opportunity 


to be given and a failure to give that opporutnity would be destructive of the validity 
of the subsequent proceedings in acquisition, 


T. T. Srinivasan and Rangaswamy, for Petitioner. | 
S. Mohan, for the Additional Government Pleader, for Respondent, / 


V.S. Petition allowed. 


t- 
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Kailasám, 7. ° Raju Chettiar v. Gopal Chettiar. 
tBth March, 1964, S.A. No. 1524 of 1961. 
Hindi? Law—Release by one copgrcener of his right to share in a partition of joint family 
property tf binding on his sons. : 

In a partition of the property by a Hindu undivided family, it-is open to a 
coparcener to relinquish his right to a share and such a relinquishment will’ bind 
not only the releasor but his sons also if the partition is otherwise fair. Where 
such a release deed by the father recites that it is on behalf of the refeasor and his 


heirs and the partition’is otherwise fair and is not attacked as mala fide, the release 
by the father will bind the sons. \ ° 


LR. 40 LA. 161: 25 MLJ. 188, LL.R. 35 All. 337 (P.C), 71 MLJ- 
419 (1956) 2 M.L.J. 200, Referred, 


(1949) 1 M.L.J. 1411 (F.B.), Explained. 
R. Ramamurthi Ajyar and T.S. Rangarajan, for Appellants. 
M. K. Harihara Ayyar and K. Krishnamurthi, for 1st Respondent. 


R.M. —— Appeal dismissed ; Leave granted. 
Veeraswamı, J. : Subramania Mudaliar v. 
28th April, 1964. í Rent Controller, Madras. 


W.P. No. 383 of 1964. 


Madras Buildings Leass and Rent Control Act (XVIII of 1960)—Section 10 (3) 
(a) and Madras City Tenants’ Protection Act (III of 1922), section q—Mutual effect— 
Furisdiction of Controller—If ousted by defence under City Tenants’ Protection Act—Madras 
City Tenants’ Protection Act (III.of 1922)—Sectton g— When to be invoked. 


The jurisdiction of the Rent Controller under section 10 (3) (a) of the Madras 
Buildings Lease and Rent Control Act is not taken away merely because the tenant 
puts forward a defence claiming rights under the Madras City Tenants’ Pro- 
tection Act. 

Section 9 of the Madras City Tenants’ Protection Act cannot be invoked by a 
tenant in proceedings for eviction otherwise than by a suit. In eviction proceed- 
ings under section 10 of the Madras Buildings Lease and Rent Control Act the tenant 
cannot, merely because an order of eviction may be passed against him, resort to 
fection 9 of the City Tenants’ Protection Act and seek to compel the landlord to 
sell the land to him. 

N. K. Pattabhiraman, for Petitioner. 


E. Venkataswami, for the Additional Government Pleader. 
A. N. Rajagopalan for Respondent. 


R.M. c Petition dismissed. 
Srinivasan, J- Palaniyandi Gounder v. 


29th Fune, 1964. | Estate Manager, Namakkal, 
l W.P. No. 409 of 1962. 

Madras Abolition and Conversion into Ryotwari Act (XXVI of 1948), ‘section 11— 
Grass patta only in favour of petitioners—Converston of land into tank—If petitioners entitled 
to ryotwart patta. 


Under section 11 of the Estates Abolition Act the petitioners would be entitled 
to ryotwari patta only in respect of ryoti lands which immediately before the 
notified date were properly included or ought to have been included in thier 
holdings. The petitioners in the instant case have been able to establish that the 
lands are grass patta lands and that they had been granted a patta only: for the 
right of grazing their cattle thereon. If subsequently the lands were transformed, 
whether by ie aca or others into some sort of a tank which held water 
sufficient for the irrigation of some lands, it is quite understandable that the charac- 
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ter of the lands can change. ‘The petitioners aka clai® that when once the 
lands, had been converted into’a tank, they still continue to possess the character 
of ryoti lands. i 


N. Venkatarama Iyer, for Petitioner. x 
The Additional Government Pleader, for Respondents. , 
V.5. —— Petition dismissed. 
Kunhammed Katti, J. In re, R. Srinivasan. 
6th July, 1964. Crl. R.C. No. 1464 of 1962. 


Crl, R.P. No. 1454 of 1962. 


© 
Prevention of Food Adulteration Act (XXXVII of 1954), sections 7 (®, 16 (144) 
(i) and (t1)—Jnordinate delay in analysing butter—WNo satisfactory explanation—Increase ins 
moisture content—No proof that tt was due to other than natural causes_——Accused entitled to 
benefit of doubt. 


Where the inordinate delay in analysing the butter hasnot been satisfactorily 
explained and further it has not been shown that the increase in the moisture content 
in the butter found by the Central Laboratory was due to other than natural 
causes, the accused are entitled to the benefit of doubt. 


` R. Santhanam, for Petitioners. j 
ON Srivatsamant, for the Public Prosecutor on behalf of the State. 

V.S. ` — Petition allowed. 
Srinivasan, F. Venkataswamy v. Ramaswami. 
oth Fuly, 1964, C.R.P. No. 830 of 1964. 


Madras Cultivating Tenants’ Protection Act (XXV of 1955)—Section 3 (4) (a) — 
Petition for eviction on the ground of non-payment of rent—Nature of order by the Revenue 
Divisional Officer—Time for payment granted coupled with a default clause—Propriety. 

It is no doubt true that when once a Revenue Divisional Officer passes an 
order granting time for a tenant to deposit the arrears and the tenant fails to deposit 
such arrears an order for eviction should necessarily follow under section 3 of the 
Madras Cultivating Tenants’ Protection Act. But that does not mean that the 
Officer has no jurisdiction to extend the time for such payment in a fit and proper 
case. Having regard to the object of the enactment it is clear that the date fixed 
by the Officer cannot be deemed to be inflexible and unalterable and in a fit and 
proper case the Officer should have jurisdiction to extend the time. 


(1963) 1 M.L.J. 1825; (1964) 1 M.L.J. 239, Referred. 
(1964) 1 M.L.J. 389, Followed. 
P. S. Ramachandran, for Petitioner. 


R.M. —— Petition dismissed: 
Ramakrishnan, J. : Singaravelu v. Public Prosecutor, 
10th Fuly, 1964. Crl. M.P. Nos. 985 to 987 of 1964, 


(Pondicherry), 


Arms Act (LIV of 1959), sections 4 and 27—Possession of weapon and intention to 
use tt for unlawful purpose—Absence of evidence as to intention—Committal order—Intey- 
ference with, proper under section 561-A of Code of Criminal Procedure (V of 1898). 


A clear distinction is made in the Army Act between possession of arms by 
itself revealing the intention accompanying such possession on the one hand without 
any further circumstances mentioned in section 4 of the Act, and possession with 
additional circumstances proving intention mentioned in section 27 of the Act; 
on. the ather. 


There must be legal evidence direct or circumstantial to show that the accused 
intended to use weapon for committing an offence. . ay 


J 
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- In the absence of sueh legal ve interference by the Hivh‘Court under 
section 561-A of Code of Criminal Procedure will be proper in the interests of justice. 


S. Mohan Kumaramangalam for R. Ganesan, for Petitioner. j 

Public Prosecutor of Pondicherry on behalf of the State. , i 

VS. ° 7 Committal order quashed. 
Srinwasan, J. Rajendran v. Paulraj. 
13th Fuly, 1964. S.A. No. 1474 of 1961. 


Contracl—Specific Pefformance—Third party to contract—If and when could enforce 
the contract. : 


Where a suit by A against B for specific performance of an agreement to reconvey 
was compromised and asaresultof that compromise it was agreed that R should 
execute a sale in favour of the plaintiff, whether plaintiff was present or not at 
the time of agreement, he is nevertheless a third party to the agreement, and in 
the absence of anything which would bring the case within the exception 
referred to in I‘L.R. 53 Mad. 270 and show that the defendant had acknow- 
ledged his liability to the plaintiffin any way, the principle that the third party 
to a contract cannot sue must govern. 

R. Gopalaswami Ayyangar, for Appellant. 


K. S. Qhampakesa Ayyangar and K. C. Srintvasan, for Respondent, 


VS. —— Appeal allowed; Leave granted. 
Kunhammed Kutty, J. In re, S.T. Shanmukham. 
13th July, 1964 Crl. R.G. No. 1020 of 1963. 


Orl. R.P. No. 977 of 1963. 

Trade and Merchandise Marks Act (XLIII of 1958), section 79—WSelling goods to which 

a false trade mark or false trade description is applied—Registration of trade mark or descrip- 

tion not necessary—Unregistered mark—Proof of title by prior use and distinctive mark 
of goods, 


_ For sale or exposing for sale or for having in one’s possession for sale or for any 
purposes of trade, any goods or thing with any false trade mark or false trade des- 
cription, to be penalised under section 79 of the Trade and Merchandise Marks Act, 
registration of the trade mark or trade description is not necessary.In the case of 
an unregistered trade mark the only way in which its owner can protect his title 
is by means of an action for passing-off where he will have to prove not only title 
by prior use but also by abundant evidence that the mark ig distinctive of the goods 
in relation to which he has used it and that the defendant has passed-off other 
goods under the same or similar mark. No doubt, by registering the mark a person 
gets title to the mark established and it enables also to avoid proving his title 
against any infringer of the mark. 


G. Gopelaswamt and F. Gopinathan, for Petitioners. 
N. Srivatsamant, for Public Prosecutor. 





V.S. Petition dismissed, 
Kunhammed Kutiy, 7. Lakshmana Thevar, In ré. 
14th Fuly, 1964. . rl. Rev. C. No. 1406 of 1963. 


Cri. Rev. P. No. 1357 of 1963. 


Penal Code (XLV of 1860)—Section 353—Intercepting cattle distrained contrary to 
law—If an offence. 


Revenue Recovery Act (I of 1890)—Section 8—Distraint order tn contravention of provi- 
ston—Validity. 


Where a distraint is effected contrary to law and against the statutory provi- 
sions authorisihg such distraint, it must be held to be illegal and a person whose 


| 
u | 
property has been so illegally distrained can aleni the same and he cannot be 


held guilty of an offence under.section 353, Indian Penal Code. 


Section 8 of the Revenue Recovery Act specjfically lays down the ptocedure to 
be adopted in effecting a distraint and if a distraint order does not comply with the 
statutory requirements it cannot be a valid one and the distyaint cannot be deemed 

al, 


- T.S. Arunachalam, for Accused. - 
The Public Prosecutor for State. 


® 2 oF 
R.M.- —— Conviction set aside. 
. P 
Anantanarayan and Ramamurti, JF. Ponnusamy “v. Ponnusamy. 
20th July, 1964. ‘ Crl.R.C. No. 828 of 1964 


Crl.R.P. No. 809 of 1964. 


Criminal Trial—Oral dying declaration made immediately after occurrencc—No 
time for or possibility for fabrication—It can be acted upon—Corroboration by subsequent 
recorded dying declaration—Effect. 


Penal Code (XLV of 1860), section 299— Possibility of life of person being saved by 
expert treatment—No mitigation of offence. : 

Where oral dying declarations are made immediately after an occurrence with 
no time for or possibility of fabrication, they can certainly be acted upon, particu- 
larly when corroborated by subsequent recorded dying declarations, even if there is 
no other evidence.. It is not the law that an uncorroborated dying declaration 
cannot form the basis of conviction. It is not the law that because the life of a person 
could have been saved by expert treatment the offence is thereby mitigated, or is 
consequently anything less than culpable homicide ; it is sufficient to refer to the 
terms of Explanation 2 to section 299, Indian Penal Code. 


A. Sarojini Bai and R. Kamala, for Appellant. 
The Public Prosecutor, on behalf of the State. 





VS. Appeal dismissed. 
Kailasam; 7. Venkateswara Iyer De 
23rd July, 1364. Lakshiminarayana Rap. 


C.R.P. No. 370 of 1964. 


_ Madras Buildings Lease and Rent Control Act (XVIH of 1960)—Section 10 (2) 
(ii) (a)—Sub-letting—Test to decide. 


pared under section 10 (2) (ii) (a) of the Madras Buildings Lease and Rent Control 
ct. i 


K. Srinivasan, and V.R. Gopalan, for Petitioner. 
.N. Thyagarajan, for Respondent. 


R.M. , Petition dismissed. 
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[Supreme Court.]* ' 


P.B. Gajendragadkar, C.J., KN. Wanchoo, : Gurdev Singh’ Sidhu v. 

M. Hidayatullah, K.C. Das Gupta and State of Punjab. 
N. Rajagopala Ayyangar, JJ. eee 

ist April, 1964. Writ Petition No. 200 of 1963. 


Constitution of India (1950), Article 311 (2\—Validity of Article 9 (1) of the Pepsu 
Services Regulations Volume 1 as amended by the Governor of Punjab by the Notification dated 
19th January, 1960. Š 


Artide -9 (1) of the Pepsu Service Regulations as amended by noti- 
fication issued by Governor of Punjab dated igth January, 1960 contyavenes 


Artisle 311 $3) of the Constitution and must be struck down as invalid. - 


, The termination of the service of a permanent public servant under such a 
rule, though called compulsory retirement, is, in substance, removal under Article 
gir (2). Itis becausg it was apprehended that rules of compulsory retirement may 
purport to reduce the prescribed minimum period of service beyond which com- 
ulsory retiremént can be forced against a public servant that the majority judgment 

+a the case of Moti Ram Deka etc. v. The General Manager, North East Frontier Railway, 
etc. (Civil Appeals Nos. 711-14 of 1962 etr., decided on sth December, 1963) clearly 
indicated that if such a situation arose, the validity of the rule may haveto be 
examined, and in doing so, the impugned rule may not be permitted to seek the 
protection of the earlier decisions of this Court in which the minimum qualifying 
period of service was prescribed as high as 25 years, or the age of the public 
servant at 50 years. | 

K.P. Bhandari and R. Gopalakrishnan, Advocates, for Petitioner. 

S.V. Gupte, Additional Solicitor-General of India (Gopal Singh and R.N. Sachthey, 
Advocates with him), for Respondents. 





G.R. Petition allowed. 
[SupREME CourT.] 

A.K. Sarkar, Raghubar Dayal, and ee Devji v. 

F.R. Mudholkar, FF. l Magan Lal R. Atharana. 

1st April, 1964- C.A. No. 46 of 1961. 


Partnership Act (IX of 1932), section 22—Scope. 
© _ Section 22 of the Indian Partnership Act, 1932, clearly provides that in order 
to bind a firm by an act or an instrument executed by a partner on behalf of the 
firm, the act should be done or the instrument should be executed in the name 
-of the firm, or in any other manner expressing or implying an intention to bind the 
frm. The sub-lease (in the instant case) was not executed in the name of the 
firm, andit has been found by the Courts below that respondent No. 4 in obtaining 
the lease, did not act on behalf of the firm. This in substance means that in obtain- 
‘ing the sub-lease, the parties to it did not intend to bind the firm by that transaction. 

Sarjoo Prasad, Senior Advocate (N. Mukherjee, Advocate with him), for 
Appellant. 

R.C. Prasad, Advocate, for Respondents Nos. I to $. 


G.R. — Appeal dismissed. 
[SUPREME CouRT.] 
P.B. Gajendragadkar, C.F. Hochitief Gammon v. 
K:N. Wanchoo, and Industrial Tribunal, Bhubaneshwar. 
E.C. Das Gupta, FF. 
ist April, 1964. C.A. No. 611 of 1963. 


Industrial Disputes Act (XIV of 1947); section 18 (b) as amended by Act XXXVI 
of 1956 and amended section 18 (3) (b)—Sectton 10 (1)—Additional parties whether 
necessary or not. 

Where the appropriate Government desires that the question as to who the 
employer i< Should be determined, it generally makes a reference in wide enough 
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terms and includes as parties to the reference aa persons who are alleged to 
be the employers. Such a course has not been adopted in the present proceedings, 
and so, it would not be possible to hold that the question as to who is the employer 
as between the appellant and M/s. Hindustan Sgeel Ltd. is a question “incide nta. 
to the industrial dispute which has been referred under section 10 (1) (®) of the 
{Industrial Disputes Act. This dispute is a substantial dispute, between the appellant 
and M/s, Hindustan Steel Ltd. and cannot be regarded as incidental in any sense, 
and so, we think that even this ground is not sufficient to justify the contention, 
that M/s. Hindustan Steel Ltd. is a necessary party which can be added and sum- 
moned under the implied powers of the Tribunal under section 18 (37 (b). 


N.C. Chatterjee, Senior Advocate, (G. Narayanaswamy, Advocate, F.B Dadathanji> 
Ravinder Narain and O.G. Mathur, Advocates of M/s. F.B. Dadachanji & Go.. ith 
him), for Appellant. 
Janardhan Sharma, Advocate, for Respondent No. 2. . 
S.V. Gupta, Additional Solicitor-General of India (G.B, Pai and R.H. Dhebar, 
Advocates with him), for Respondent No. 9. : 


- G.R. l l Appeal dismissed. 


[Supreme Court.] 


K. Subba Rao, K.C. Das Gupta and Ramachandra Narsimha Kulkarni v. 
Raghubar Dayal, FF. State of Mysore. 
Ist April, 1964. Cr.A. No. 202 of 1962. 


Post Office Act (VI of 1898), sections 52, 53 and 55—Meaning of words “ wilful 
and wilfully’, l 

By majority :—The very fact that this comparatively heavy punishment of 
two years’ imprisonment has been prescribed for wilful detention while lighter 
punishment has been prescribed under sections 49, 50 and 51 of the Post Office Act, 
justifies the conclusion that the word “ wilful ” was used by the Legislature to mean. 
only such detention which was deliberate and for some purpose. 


In section 52 the Legislaturé after making punishable the offence of theft of a 
postal article or of dishonest misappropriation of the same, also made punishable, 
the secretion, ‘destruction or throwing away any postal article if done “for any 
purpose whatsoever.” It is reasonable to think that in section 53 when the word 
“wilfully ? was used, the Legislature also intended that the detention would be 
punishable only if made for some purpose. 


- In the instant case the allegation was that the purpose with which the postal 
article was detained was the purpose of theft of the contents of the envelope. As how- 
ever the existence of that purpose has not been established it must be held 
that the detention was not deliberate and on purpose, but as a result of either 
inadvertence or carelessness or negligence. So, the appellant cannot be said . tọ 
have detained or delayed the article ‘ wilfully’. 

WS. Barlingay, Senior Advocate, (A.G. Rainaparkhi, Advocate with him), for 
Appellant. 

R. Gopalakrishnun and B.R.G.K. Achar, Advocates, for Respondent. 


+. GR. va Appeal allowed. 
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[SUPREME CourT.] * , ; 
X. Subba Rao, K.C. Das Gupta and . K. Narasimhiah v. 
Ragkubar Dayal, F F. 5 H.C. Singri Gowda. 
. Ist April, 1964. . C.A. No. 223 of 1964. 


Mysore Town Munjcipalities Act, 1951, section 27 (3), proviso to section 23 (9), section 
24 (1) (a) and 36—Article 320 of the Constitution of India. 

The very fact that while three clear days’ notice is not to be give of all special 
general meetings and for some such meetings notice only of such shorter period 
as is reasohable has to be given justifies the conclusion that the “ three clear days ” 
mentioned in section 27 (3) of Mysore Town Municipalities Act was giveneby the 
‘Legislature fs only a measure of what it considered reasonable. ‘The provision 
in section 27 (3) is only directory and not mandatory. 


° S.K. Venkataranga Iyengar and R. Gopalakrishnan, Advocates, for Appellant. 


N.S. Krishna Rao «and Girish Chandra, Advocates, for Respondents Nos. 1, 2, 4 
to Io and 12 to 15. 


GR. . Appeal dismissed. 

f Management of, 

Veeraswami, F. . Sri Mangalambika Lodge, Thanjavur v. 
Industrial Tribunal. 

7th Fuly, 1964. W.P. No. 1301 of 1962. 


Industrial Disputes Act (XIV of 1947), section 36-A—Interpretation of Award—Award 

fixing wage scales—Extra allowance already given by Managemeni—If covered by the Award— 

Question relates to interpretation of Award—Order of Tribunal that Management is not entitled 
to stop the allowance—In excess of the scope of section _ 


The question whether the extra allowance was covered by the award relating 
-to the fixation of basic wage was one of interpretation of the award and falls within 
the scope of section 36-A. l 


But the order of the Tribunal holding that the Management was not entitled 
+o stop the allowance would be in excess of the scope of the section 36-A and has to 
be quashed. 


+» M.R. Narayanaswami, for Petitioner 
ond Respondent not represented. 


VS. 6 — Petition allowed in part. 
Kunhamed Kutty, J. Mustaffa v. 
21st Fuly, 1964. ` Public Prosecutor. 


Crl. R.C. No. 965 of 1964. 
Cr. R.P. No. 941 of 1964- 
Madras Prohibition Act (X.of 1937), section 4 (1) (a)—Transporting bottles of 
brandy— What constitutes. i 
Where the accused was found carrying in a deal wood case ten bottles of brandy 
covered in agunny bag and moving along apathway, having regard to surrounding 
circumstances he must be deemed to have transported contraband liquor and not 
merely being in possession of it, though the starting point and the destination were 
not proved. The conviction under section 4 (1) (a) of the Madras Prohibition 
Act as one for transport is clearly maintainable. 
P.A. Krishnan Kutti Nair, for Petitioner. 
The Public Prosecutor, on behalf of the State. 


V.S. Petitioå dismissed. 


y. 
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Ramakrishnan and United Goffee Supply Co., Ltd. v.. 
Ramamurti, FF. g Board of Revenue etc.. 
29ih July, 1964. : T.C. No. 67 of 1963. 


. Madras General Sales Tax Act (I of 1959) and’ Constitution of Indila (1959), Article 
286 (1) (a)—Agresment of sale with buyers outside the State of Madras—Despatch of 
documents of title to Bank outside the State at buyers request.‘ Outside State? sale— 
State of Madras cannot levy tax. 


The nature of the transaction clearly showed that the property in the goods. 
passed outside the Madras State at the time when the Banks outside Madras State 
deliveged the document of title to the buyer. The bar under Article 286 (1) (a) 
would operate to prevent the Madras State from taxing the sale. The opegation 
of such a bar is not saved by the Sales Tax Validation Act (VII of 1656). 


R. Sreekrishna, Advocate, instructed by King & Patridge Attorney, for Appeltant. 
G. Ramanujam, for the Government Pleader, for Respondent. 


V.S. — : Appeal allowed. 
Ananthanarayanan, F. Subbiah Pillai v. Pichai Rajan. 
30th July, 1964. Crl. B.C. No. 2017 of 1963. 


Crl.R.P. No. 1964 of 1963. 
Madras Hindu Religious and Charitable Endowments Act (XXII of 1959), section: 
101 (1) (b)—‘‘ Person claiming possession in his own right °—Scope of. E 
~ The words ‘in his own right’ in section 101 (1} (b) of the Madras Hindu 
Religiousand Charitable Endowments Act, 1959, are rather ambiguous and it is. 
not clear whether it is intended to include in its ambit and scope a right to a herer 
ditary trusteeship. Presumably they are intended to apply to persons claiming: 
possession in some independent private right. 
K. Gopalachan for T.R. Mani, for Petitioner. 
G.K. Subramaniam, for Respondent. . 
N. Srivatsamani, for the Public Prosecutor, for the State. 
R.M. l Petition dismissed. 
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Anantanarayanan, F. -  Palaniswami v.. 
gist July, 1964. Public Prosecutor. 
Crl. R.C. No. 1507 of 1963- 
E Crl. R.P. No. 1458 of 1963. 
Madras Prohibition Act (X of 1937), section 4 (i) (j)— Testimony of police officer 
smelling breath of accused for liquor—Conotction based on—Sustainabiltty. 
The testimony of the Constable who arrested the accused was that he smelt” 
the breath of the accused and that he detected the smell of arrack. This is not 
sufficient proof that the accused had consumed liquor of the prohibited variety. 


‘ The prosecution must show that it is possible for a trained individual to dis- 
tinguish the smell of arrack from: the smell of any other alcoholic preparation, and 
the officer giving evidence must have been a person who has received such a training, 
before his evidence can be of any weight. 


C. K. Venkatanarasimhan, for Petitioner. p 
N. Srivatsamani, for Public Prosecutor, on behalf of the State. 
V.S. o i Conviction set aside. 
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‘Srinivasan, J. * : M: Parasuraman v. 
13th April, 1964. l The Collector of Central Excise. 
° W.P. No. 1302 of-1g61. 


` d 
Sea Customs Act (VIII of 1878), section 167 (8)—Goods brought from Karaikal into 
India by land—Confiscatign and penalty in ignorance of Notification of 1955 made under the 
Act—Order cannot be supported on foot of Notification in reply to rule nisi— Exceptions con- 
tained in the Notification—No opportunity for defence under the exceptions—Muisplaced onus 
of proof—Order vitiated—Writ of Certiocari. : 
A notification issued in 1955 under section 19 of the Sea Customs Act prohibited 


ihe bringing by land into India from the French establishments of Pondieherry 
and Waraikal goods, which when imported by the sca into the Customs Port from 


a foreign port would be liable to duty `under the Indian Tariff Act of 1924.. 


The*notification provided certain exteptions also. 


The Collector of Import did not purport to apply the notification of 1955 but 
dealt with the matter as if it was a case of unlawful import into the territory of India. 
The petitioner had no opportunity to invoke the exceptions contained in the proviso 
to the notification. Since the Gollector acted on the sole evidence of the admission 
of the petitioner that he brought the goods from Karaikal, in so far as it deviated 
from the accepted position in law that it is for the Department to establish facts 
necessary to find zn offence under the Act, the order has to be quashed. . 


The action and the order of the Collector was not and was not expressed to 
be taken under the notification. It is not a good return to a Rule nisi for the issue 
of a writ of certiorari to state that the order is justified on facts not contained in the 
order, and the High Court cannot take note of any fact which does not appear on 


the face of the ordcr. 


M. K. Nambiar and K. K. Venugopal, for Petitioners. 
S. Mohan for the Additional Government Pleader, for Respondent. 


V.S. —— Petition allowed. 
Srinivasan, F- V. S. Thyagaraja Mudaliar v. 
ath Fuly, 1964. Deputy Commissioner, H.R. & G.E. Board. 


W.P. No. 1457 of 1961. 


Hindu Religious and Charitable Endowments Act (II of 1927)—Right of co-trusteeship 
upheld in favour of respondent by High Gourt—\Direction by the Deputy Commissioner to afford 
facilities to respondent to discharge hts duties—Notice to the other trustee—Not necessary—No 
violation of principles of natural justice—General power of Deputy Commissioner to pass 
suitable orders— Question of limttation, and as to qualifications of trustee—Question of fact, 
not to be agitated in writ proceedings. 

The right of hereditary co-trusteeship was established finally by the decision of 


the High Court, in favour of the respondent, in the presence and to the knowledge - 


of the petitioner. The order of the Deputy Commissioner affording all facilities 
to the respondent as a co-trustce to discharge his duties of trusteeship, not having of 


its own force affected the rights of the petitioner, it was not necessary for the Deputy. 


Commissioner to have issued any notice to the petitioner. The absence of notice 
to him did not violate any principles of natural justice. 


In the exercise of a general power to secure the proper administration of the 
religious institutions, and in particular where more than one trustee has joint rights, 
the Deputy Commissioner has the power to issue the impugned direction affording 


the co-trustee all facilities for participation and management of the trusteeship rights. 
It was only after establishing his right to the hereditary trusteeship, the respon- 
dent could seek to recover office and to say that in such circumstances,even the 
period covered by proceedings under Act II of 1927 should put an end to his right 
to recover thé office is entenabic. 
°* M—-NRC 
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The, question of bar of limitation being one of mixed question of fact and law, 
and dispute as to qualifications of a trustee cannot be the subject of a writ pro- 
ceeding.. ' ' ; 

K. Raja Iyer and K. S. Naidu, for Petitioner. , ‘ 

S. Mohan*for Additional Government Pleader, for 1st Respondent. 

M. S. Venkatrama Iyer and R. Sundaralingam, for 2nd Respondent. 


V.S. —— Petition dismissed. 
Ramakrishnan and Liquidator, The Delta Plantation 
Ramamurthi, FF- Company, Limited v. State $f Madras. 


e 7th July, 1964. i T.C. No.-51-of 1963. 
Madras Agricultural Income-tax Act (V of 1955)—Company in ltquidetion—Cotnpany 
Jormed for raising casuarina plantation in its lands and realising income from sale of casuarina 
—Sale of casuarina by liquidator subsequent to liqtidation—Realisation sale or,sale *n a 
trading activity—Assessability to agricultural income-tax. | ; 
"Whether a particular sale involves a mere realisation of assets by the Liquidator 
or. a trading activity has to be decided on the facts of each case. It is not, as if, 
after the commencement of liquidation, all trading activity should be considered 
to have ceased. There could be trading activity even after the liquidation. 

On the facts of the case there was absolutely no differénce in the pattern of 
the sales effected after liquidation from that of the sales before liquidation. There 
is no basis for drawing-the inference that it was a realisation sale and not a sale in 
the usual pattern of company’s activities. 

Any possible intention on the part of the liquidator to wind up the concern by 
disposing of the land at a subsequent date, will have no relevancy for showing 
that the sales in the instant case were realization sales and not trading receipts. 

In the above view a decision on the contention of the State that since the sale 
proceeds of casuarina and charcoal fall within the definition of agricultural income 
under section 2' (a).of the Act, they would be automatically be assessable as agri- 
cultural income without any question whether they were received in the process of 
winding up as a result of a realisation sale or after a sale partaking the nature of a 
trading activity was held to be unnecessary. 

S. V. Rama Iyengar, for Petitioner. 

G. Ramanyam for Government Pleader, for State. 


V.S. — Petition dismissef. 
Veeraswami, F. V. R. E. Mohamed Kalifa Saheb v. 
13th Fuly, 1964. C. A. Jakkiria. 


W.P. Nos. 439 and 440 of 1964. 

Madras Panchayats Act (XXXI of 1958), sections 42, 43-—Devolutton of functions of 
Executive Officer on President of Panchayat—No powers to grant licence, while acting as Exe- 
cutive Ojficer—sSection 147 (1) (1)—Jnspector—Power limited to suspend or cancel, etc.—No 
power to pass such orders as he might think proper. 

The President of a Panchayat is enabled to act as an Executive Officer during the 
absence of that officer only by the terms of section 42 which by the prescription 
places a restriction upon him from granting a licence. That inherent disability is 
not lifted by anything contained in section 43, defining the powers of President. 

The jurisdiction of the Inspector under section 147 (1) (i) is not to pass such 
order as he might think proper, but to suspend or cancel a licence or permission 
granted or prohibit the doing of any act about to be done or being done. 

‘M. M. Ismail and M. I. Meeran Sahib, Advocates, for Petitioners. 

K. V. Sankaran, Advocate, for 1st Respondent. 

A. Alagiriswamt, Advocate, for and Respondent. 


K. Venkatastoami, Advocate, for Additional Government Pleader, for Respon- 
dents aoe 6. = ; ` 
V.5. 





. Petitions allowed. 
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Srinivasan, F. f ° Chidambara Geundar v. 
15th July, 1964. K.C. Chenniappa Goundar. 
: S.A. No. 1685 of 1961. 


° @ 

Transfer of Property Act (IV of 1882), section 53— Transfer in frayd of creditors— 
Widow entitled to rights under Hindu Women’s Right to Property Act IV of 1938—Surrender 
by widow in lieu of maintenance—If a transfer. 

Gwil Procedure Code (V of 1908), section 100—Second appeal—Alienation, if in 
fraud of creditors— Quistion of fast—No interference. 

A surrender by a widow entitled to rights. under the ` Hindu Women’s Right 
to Property act of 1938 in lieu of her maintenance can operate as a transfer within 


a 


the meaning of section 53 of the Transfer of Property Act. 


e The question whether an alienation was in fraud of creditors or not is a pure 
question of fact, a finding upon which is conclusive in Second Appeal. 


T. K. Subramania Pillai, Advocate, for Appellant. 


V.S. —_— Appeal dismissed. 

Kailasam, ob . The Commissioner, Corporation of 

arst July, 1964. Madras v. Messrs. TRE AOE 
ý > 


ugarg 
C.R.P. No. 2422 of 1961. 


Madras City Municipal Act (IV of 1919), section 110, Schedule IV, Part If, Rule 7— 
Tax on Company transacting business in Madras—Place of head or principal office of company— 
Liable to tax under the proviso to Rule 7, if head or principal office is not situate in Madras— 
Burden of proof. 


The fact that the registered office is at Madras or that the meetings were held 
in Madras, or that the Managing agents were residing at Madras, or that the selling 
agents were appointed from the city of Madras would not establish that the head or 
principal office of the companv transacting business at Madras, is at Madras. 
The burden is entirely on the Corporation, in the instant case, to prove that the 
head or principal office of the Gompany is at Madras. The Company is liable to 
be taxed under the Proviso to Rule 7 only. 

T. Chengaloarayan, Advocate, for Petitioner. 


K. S. Naidu, Advocate, for Respondent. 


VS. —— Petition dismissed. 
Srinivasan, F. .Minor Munuswami v. 
23rd July, 1964. Kuppuswami Reddiar. 


S.A. No. 1617 of 1961. 


Hindu Law—Foint family—Alienation—Benefit—Purchase of new land by sale of 
ancestral land—Convenience of cultivation, lying in contiguous block, situate in place where 
ia had to reside—Admitted factors disclosing benefit—Alienee and burden of proof.of 

enefit. 

It is no doubt true that benefit to the estate has to be established and presuma- 
bly it is the alienee upon whom the onus rests. 

But when certain facts i.e. newly purchased land lying in a contiguous block, 
leading to convenience of cultivation, and situate in a place where the family had 
to reside away from their own village, the new purchase is not in any way inferior 
in kind or quality, it is unnecessary that the alienee should prove that the actual 
income, received by the estate by the purchase of the property, was in excess of the 
income it was receiving from the ancestral property. 

K. Sarvabhauman, Advocate, for Appellants. p: 

N. R. Raghavachari, Advocate, for Respondents, ~ "a 

VS. i —— Appeal dismissed, 


| \ 
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Chief Justice and Venkatadri, Z. Sinnakaruppa Goundar v. 
` 3rd August, 1964. ; M. Karuppasami Goundar. 
{$ l Appeal No, 77 of 1961. 


Specific Relief Act (I of 1877), section 23—Option to repurchase reserved by the vendor 
under the conveyance—S pecific performance of contract by assignee of gendor—When sustainable. 


An option to repurchase reserved to a vendor under a conveyance can be 
regarded as*an irrevocable offer by the vendee to reconvey the property on the 
terms and conditions specified therein. When the options exercised jn due con- 
formify with the terms of the contract that will amount to an acceptance of thé offer, 
with the result that a binding contract for reconveyance results. An apignee of such 
vendor will be entitled to claim specific performance unless the contract itsélf pro- 
hibits the assignment or it has been stipulated, therein that the benefit of repurchase 
could be claimed’ only by the vendor or by any particular person specified therein. 


S. Mohan and V. S. Bikshisearan, for Appcllant. 


"Kt. Sarovabhau'man, for Respondent. 
V.S. a -_ —_—____. ` Appeal dismissed. 


Thirunavukkarasu Pillai v, 
Sivasubramania Pillai, 
S.A. No. 1624 of 1961, 


Evidence Act (I of 1872), section 92—Mistake of fact or law—Decree on the ground of 
—Any fact may be proved showing mistake—Mutual mistake and not unilateral mistake— 
Suit for partition of an item alleged to have been left out of general partition—Defence that 
‘aw was allotted to defendant—Factors showing mistake of fact being mutual. 


The plaintiff filed a suit for partition aginst his brother in respect of one item 
of property on the ground that it was Icft out of division in the general partition. 


` Srinivasan, Je 
5th August, 1964. 


In the context of the circumstances attending ihe general partition i.e. a large 
‘extent of properties were divided between the members, unlikelihood of the small 
item being left out of the partition, but for this addition it would be an unequal parti- 
tion in the case of defendant, the total extent of properties allotted to the defendant 
in the deed of p: rtition being correct as including the disputed extent, the condutt 
of the plaintiff in ecquiescence of the possession of the defendant for a long time, it 
should be that all the parties were under the impression that this extent had been 
allotted to the defendant. This amounts to a mutual mistake. 


Under section 92 of the Evidence Act, any fact may be proved which would 
entitle any person to any decree on the ground of a mistake of fact or law. The 
fact that it was the defendant who was resisting the plaintiff’s claim in the suit did 
not disaple him for setting up a pica which he could have asked for, had he appeared 


as the plaintiff. 
K. Gopalachari, Advocate, for Appellant. 
K. S. Destkan, Advocate, for Respondent. 
2 V.S. , ——— A ppeal dismissed. 


Veeraswamt, J. K. A. Palamalai Pillai v. 


ith August, 1964. State of Madras. 


W.P. No. 1307 of 1962. 


Madras Panchayats Act (XXXV of 1958), sections 147,1 52— Suspension or cancellation 
of no-confidence resolution passed by Panchayat on the ground of Jarlure to give notice as 


preseribed—Power of Inspector—No fresh notice of motion required, 


a! 
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When the no-confidence resolution was rescinded by the Inspector on the ground 
that, in the circumstances, it was illegal, it must be taken that the proceedings of 
the Panchayat subsequent to the stages of the notice of motion, as ifitwere not 
gone throtigh, or did not exist ia the eye of law. On that view, it would be 
perfectly valid for the Panchayat to proceed with the motion already circulated 
and no fresh notice of motion would be required. > 

Section 147 of the Act clearly empowers the Inspector (and not the Panchayat) 
to suspend or cancel any resolution passed in pursuance or under colour of the Act, 
subject to the procedure laid down therein, ifin his opinion, such resolution was 
not legall® passed. ° 


S. Molen, Advocate, for Petitioner. E, 
F. Venkataswami, Advocate, for Additional Government Pleader. 

e V.S. o Pelition dismissed. 
Ramakrishnan and. l N. S. Kantan v. 
Ramamurthi, FF. Agticultural Income-tax Officer. 
11th August, 1964. T.C. No. 70 of 1963. 


Madras Agricultural Income-tax Act (V of 1955): sections 29, 34, 54—Order of Officer 
declining to accept the case of partition set up.by assessee—Assessee preferring a revision to 
‘Commissioner instead of an appeal to Assistant Commissioner—Order rejecting revision made 
by Commissioner—Reusion to High Court—Order of Commissioner, not an order * enhancing 


the assessment or otherwise prejudicial to assessee’—Revision not maintainable. 


The Agricultural Income-tax Officer passed an order declining to accept 
the case of partition, set up by the assessee under section 29 of the Act. The assessec, 
without filing an appeal as provided under the Act to the Assistant Commissioner 
straightaway preferred a revision petition to the Commissioner under section 34 
of the Act and the same was dismissed. The assessee preferred the revision petition 
-under section 54 to the High Court. 

Sustaining the preliminary objection raised on behalf of the Department, it 


was held that no revision would lie in the instant case under section 54 of the Act 
as the order passed by the Commissioner rejecting the revision petition filed before 
him under section 34 is not an order ‘ enhancing the assessment or otherwise pre- 


judicial to the assessee °. 
© Q.K. Sridevi for S. Padmanabhan, V. Venkatesan and N. Narayanay aj, for Petitioner. 
G. Ramanujam for Government Pleader, for Respondent. 


V.S. ——— Revision not maintainable. 
Anantanarayanan, J. Ayyah Pillai v. Manikkam Pillai. 
12th August, 1964. Cr]. R.C. No. 2057 of 1963. 


Crl. R. P. No. 2004 of 1963. 

Child Marriage Restraint Act (XIX of 1929), section 5—Performs, conducts or directs 
any child marriage—Guest at the marriage, leading the bride to the place where the bride- 
groom was—Exhorting assembled women to chorus singing after tali was tied—Acts do not 
constitute offence. 

The petitioner was a guest at a child marriage, and she escorted the bride to the 
actual spot where the marriage was to be performed and after the tali was tied, 
she reminded the women present, that the customary chorus raised on festive occa- 
sions should be appropriately raised at that juncture. By these acts, she cannot 
be said to be performing, conducting or directing the child marriage in any concel- 
vable manner, and is entitled to an acquittal. 

C. K. Venkatanarasimhan, for 4th Petitioner. ae 

T, Martin, for Respondent. 

Public Prosecutor, for State. 


VS. ° g OEE Conviction set aside. 


T Cti«CN 
Kailasan, J. i ”  Paramayyan, In re. 
12th August, 1964. . ; Cr.R. No. 25 of 1964. 
_ Criminal Trial—Conviction of accused—Accused preferring a jail apptal—Pending 
jail appeal, acnused iting appeal through Advocate—Dismissal of jail appeal without notice 
to Gounsel—Afpeal by Counsel, allowed—Reference. | 
In cases, in which a jail appeal and an appeal preferred through Counsel are 
pending, it is as if there were two appeals by the same individual and the Court 
cannot dispote of the appeal without affording an opportunity to the accused person 
to argue his case if he is represented by Counsel. If an appeal had bey preferred 
by aneaccused from jail and was disposed of, and if subsequently an #ppeal is pre- 
ferred through Counsel, the jail appeal is properly disposed of, and the appeal 
preferred through Counsel cannot be entertained. The disposal of the jail appeal, 
pending an appeal preferred through Counsel, without notice to the Counsel, would 
be irregular. On the appeal preferred through Counsel being allowed subse- 
quently, the conviction in the jail appeal must be set aside, 


No appearance for Accused. 

Public Prosecutor, for State. 

V.S. mem "Answered accordingly. 
Anansanarayanan, F. M/s. Gopal Nayagar & Sons v. 
13th August, 1964. The Corporation of Madras. 


Crl. R.C. No. 2092 of 1963. 

Crl.R.P. No. 2038 of 1963. 

Madras City Municipal Act (IV of 1919), sections 3, 236, 362, 234 (1) (6)—Building 

—Definition—If would include a compound wall—Construction of a compound wail alone 

less than eight feet in height—Permission of Commissioner, if and when necessary. 

Under section 234 (1) (b) of the Madras City Municipal Act, a person building 

a house together with the compound wall at the same time, will necessarily have to 

apply for permission of the Commissioner for the construction of the house. When 

he so applies, he must include the particulars of the boundary wall, and obtain 
permission therefor, though the wall may be less than eight feet in height. 


But, where he is separately constructing a boundary wall alone, the governing 
definition of a building will be that in section 3 (4) (a) and it is only where the bout- 

wall is over eight feet that the construction of it will be unauthorised if done 
without the permission of the Commissioner. A construction of a compound wall 
alone of a height of less than eight feet does not require the permission of the Com- 
missioner. 

G. K. Damodara Rao and T. Krishnaraja Nayagar, for Petitioner. 

T. A. Ramaswamy Reddy, for Respondent. 


K. A. Panchapakesan for Public Prosecutor, for State. 


V.S. —— Petition allowed. 
` Ramamurthi, J. A. Natesa Pillaiv. Commissioner, 
14th August, 1964. H.R. & C. Endowments. 


W.P. No. 796 of 1962. 


Madras, Hindu Religious and Charitable Endowments Act (XXI of 1950), section 64— 
Power of Deputy Commissioner to setile schemes—Endowment of a temple—Temple and the 
properties of endowment situate at different places—Furisdiction of Deputy Commissioner— 
Situation of property, the deciding factor, 

Where the properties covered by the endowment are situate in different juris~ 
dictions and the temples are also located in different jurisdictions, having regard to 
the definition of specific endowment and the jurisdiction which the.Deputy Com- 
missioner exercises under section 64 for settling a schente, it is the location of the 


. l 
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property which gives the jurisdiction to the particular Deputy Commissioner. 
The Deputy Commissioner is essentially concerned with the administration of the 
endowment in question and his supervision and control relates to the properties 
covered bythe endowment, and itis only incidentally that his jurisdiction extends 
to the affairs of the temple. 


R. Sundaralingam, for Petitioner. 
S. Mohan, for Additional Government Pleader. 
K. Raman, for 2nd, Respondent. 


V.S.. | —— Petition dismissed. 
$ , 

_ “Ramakrishnan and M/s. Lakshmi Industries (P.), Ltd. v. 

Ramamurthi, FJ. State of Madras. 


° rigth August, 1964. ° T.C. No. 184 of 1963. 
Madras General Saks, Tax Act (I of 1959)—Consolidated sale price—Sales tax not 
separately shown in the bills issued by dealer—Whole price includible in the turnover—Rule 
18-A under Act of 1939—Groundnut converted into oil and sold—Rebate on the sales of oil— 
Act of 1959 coming into force in the year of conversion—No provision for rebate n 1959. 
Act—Assessee held not entitled to rebate. 


There was no fixation of the sales tax either by the assessee or by the purchaser 
in respect of the several transactions: and from the point of view of the purchaser, 
the latter had paid a consolidated and all inclusive sum as the price.. The sales tax 
was not shown separately in the bills issued by the dealer. The fact that the asses- 
see had opened a separate ledger folio specifying the sales tax apportionable to the 
purchases is not much of a significance. The entire price is includible in the turn- 
over. 

In the instant case, in the previous year the Act of 1939 was in force, but in th 
year when he converted the groundnut into oil and effected sales, the Act of 1959 
came into force and the scheme of rebate provided in the earlier Act was not main- 
tained in the new Act. In the absence of a corresponding provision under the 
- Act, of i959, the dealer would not be entitled to a rebate. 


N. benkatrama Iyer, for Petitioner. 
G. Ramanujam for Government Pleader, for State. 


e V.S. — Revision dismissed. 
Ramakrishnan and M. Abdul Hameed Sahib Modern Silk House vy 
Ramamurthi, FF. State of Madras. 

26th August, 1964. T.C. No. 189 of 1963, 


Madras General Sales Tax Act (J of 1959)—Sale of zari embroidered designs on silk 
cloth—No material either supplied by the customer or by the dealer who supplied it for the benefit 
of customer—Not a works contract but sale of finished embroidery products—No sale of silk 
cloth within Item 4, Schedule HI—No sale of:zart also within Item 19 of I Schedule. 


The goods that were sold were ready-made pieces of cloth with heavy zari 
embroidery worked out in the cloth in certain attractive designs. The customer 
did not supply cloth on which the embroidery could be worked by the assessee. 
This is not a works contract but a sale of finished embroidery products. MESE 


After working the embroidery design on the cloth, what was sold was not cloth. 
The embroidery by zari design on the cloth would materially alter the-nature of the 
cloth. The exemption contained in Item 4 of III Schedule to the Act of 1959 to 
silk cloth has no application. Å 


What was sold was-not also zari. Itis zari thread embroidered into attractive 
designs or patterns on silk cloth. The customer has paid not for zarj material 
as such but for the design worked out with zari material on silk cloth which can be 
used for being stitched to gther garments. Item 19 of I Schedule to the Act provid- 


t 

so d 

ing zari'as an item of goodseassessable at the point of first sale in the State is not 
applicable. : ; 


C. Venkatraman, for Petitioner. _ @ 


G. Ramanujam for the Government Pleader, for Respondent. 

V.S. o B ~ Revision dismissed. 
Ramakrishnan and S State ofp Madras v. o 
e Ramamurthi, FF. S M/s. Thiru Arooran Sugars, Ltd. 
26th August, 1964. . T.C. Nof 169 of 1963. 


Madras Agricultural Income-tax Act (V of 1955), section 5 (e) and 5 (k)—Expenditure 
laid out or expended wholly and exclusibely for the pee of land—Interest paid on borrdteals 
spent on the land—Allowable deduction—Salaries and wages, pumpset and oil engine main- 
tenance, etc., nbt expenses on the land. ° 


The assessce for the prupose of his business in sugars had purchased large extent 
of land for raising sugarcane, on borrowed money. ‘The interest paid on borrowals. 
spent in the carrying on of the business was claimed as a, deduction. Salaries 
and wages for the establishment and Executive Office, tractor maintenance, oil 
engine and pumpset maintenance, tractor and pumpset hire charges and repairs 
to buildings, repairs to road, contribution to local development scheme, expenditure 
on temporary structure, travelling and postage cannot be contendéd as items of 
expenditure incurred or spent on the land. The assessee would be entitled to deduc- 
tion of the entire interest paid on the loans borrowed by the asséssee for meeting the 
above expenses under section 5 (¢). These expenses cannot come under section’ 


5 (#). 
G. Ramanujam for the Government Pleader, for State. 
S. Swaminathan and K. Ramagopal, for Respondent. 


V.S. Petition dismissed. 
Veeraswami, F. C. Mothaliandan Chetty y, 
27th August, 1964. State of Madras. _ 

. ae a “ - - W.P. No. 895 of 1962. 


Land Acquisition Act (Iof 1894), sections 4, 5-A and 6—Notifications for acquiring 
land under-—Specification of the extent necessary—Errata notifications after the two notifi- 
cations under sections 4 and 6 to acquire a larger extent than already specified—Validity. 

There ıs no legal sanction after the stage of publication of notifications under 
section 6 of the Act to enlarge the extent of the land to be acquired on the ground 
that a mistake had crept in and by means of a publication in the Gazette of an 
erratum notification. . 

An interpretation of section 4 of the Act and with reference to the scheme of 
sections 5-A and 6 would require that in the notification under section 4 (1) the 
description and the precise extent of the land intendéd to be acquired’ should be 
mentioned. The objections of the owner under section 5-A would be to the existence 
of public purpose and the extent of the land proposed to be acquired. 


The correction notification was quashed. 
V. Suresham, for Petitioner. - 
K. Venkataswami for Additional Government Pleader, for State. ; 
VS. | _ Petition allowed in part, 
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Ramachandra Iyer C.J. and Abdul Rahim & Co. v. 
Venkatadrt, Ph l i Ahmed Basha. 
Ist July, 1964. ° L.P.A. No. 67 of.1963. 


Trade Marks—Proof that mark 3s not likely to deceive or confuss—\Not identical with 
or closely stmilar to rival mark—jDissimilarity or resemblance—Each factor, *not to be taken 
by itself— Effect of totality, the true test. 


A trader who asserts that he is entitled to be protected with regard to his trade 

mark must prove (1) that his trade mark or part of it is not likely to deceive or 

e cause confysion and (2). that his mark is not identical with or closely similar to 

the trade mark belonging to a different proprietor in respect of the same goods. 

Each dissimilarity or resemblance must not be taken by itself and a conclusion 

based thereon.. The true test is whether the totality of the offending mark is such 

| thateis likely to cause mistake or deeeption, or confusion in the minds of persons 

accustomed to the existing trade mark. i 

In the instant case the essential part of the plaintiff's mark is a pictoria 

_ representation of a Maharaja, a king and that of the aefendant is a?Maharani, a 

queen. No person is likely to mistake one for the other. 

Suk. Ahmed Meeran and M. Khaya Mohideen, for Appellant. 


A. Seshachari, for Respondent. 


V.S. —— ` Appeal dismissed. 
Kailasam, J. Smt. Sakuntala v. Thandukaran. 
20th July, 1964. C.R.P. Nos. 1307 to 1312 of 1963. 


Madras Cultivating Tenants’ Protection Act (XXV of 1955), sections 2 (a), 4~-B— 
Cultivating tenant—Implied tenancy agreement— Tenant allowed to-carry on personal cultiva- 
tion on payment of rent—Non-execution of lease deed—Tenant not disentitled to the benefits 
of Act. l 


A tenant who sets up that he is a cultivating tenant by an implied agreement 
will have to prove implied agreement. Ifa tenant is allowed to carry on personal 
cultivation of land by the landlord on payment of rent, it cannot be said that even 
impliedly he is not a cultivating tenant. 

If after 1950, the procedure prescribed by section 4-B, in regard to execution 
of lease deeds is not followed, it can only amount to an absence of an express agree- 
ment. It cannot deprive the tenant of the status of a cultivating tenant by impli- 
ed tenancy agreement. , 


K. S. Sankara Sastri, for Petitioner. 
R. C. Rajan, for Respondents. 


V.S. ——— Petition dismissed. 
x Kailasam, 7. Kasi Viswanathan v. 
gist July, 1964. Manickam Chettiar. 


‘C.R.P. No. 2494 of 1961. 


Madras Court-fees and Suits Valuation Act (XIV of 1955) section 37 (1)—37 (4) and 
35 (1)— Joint family properties—Arbitration award and oral partition—Minor plaintiffs 
not parties—iNeed not ask for setting aside award and oral partition—Plaintiffs out of possession 
—Court-fee payable under section 37 (1)—Rehef of accounting— Incidental and for ascertain- 
ing properties available for partition—No Court-fee payable on relief of accounting. 

Where the minors are not parties to the arbitration and oral partition of the 
joint family properties, they need not ask for the relief of setting aside the partition 
and therefore they cannot be called upon to pay Court-fee for a declaration that 
the award was void and not binding on them. 


Under the Act of 1955 where the plaintif is claiming possession from a third 
party alienee or from a member of the family, so long as he cannot claim joint 
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sof 


. possession of joint family properties, he is liable to pay Court-fee under section 


37 (1) of the Act. s i 
‘Under section 37 (1) fee is payable on the market value of each of the plaintiff's 
share, who pray for separate possession of their respective shares. 


No Court-fee is payable on the relief of accounting where the accounting is 
only incidental to the relief of partition and is intended for ascertaining the 
family properties that are available for partition. 


A. Sundaram Iyer, for Petitioner. 


y. Thiagarajan, for Sri K. Subramanian, for Respondents. j g i 

V.R. Venkataswami, for The Government Pleader. ; » 

V.S. E f Ordered accordingly. 
Ananthanarayanan and Ekambaram, Jn re. | 

Natesan, FF. ~ °*R.T. No. 26 of 1964. 


3rd August, 1964. 
Criminal Trial—Conviction of an accused on the uncorroborated testimony of a com- ‘ 
plainant—If the conviction could be sustained, 


It is no doubt true that the law does not require that the commission of any 
offence should be proved by a minimum quantity of evidence. It is perfectly legal 
to convict an accused on the uncorroborated testimony of the complainant. But 
where only two persons could speak to the facts about an incidence and one of them is 
the complainant and the other the accused, great care should be taken in scrutinising 
the conflicting versions before convicting the accused on the complainant’s version. 
Where the accused’s version of the facts leading to the incident is at least probable 
aud likely he should be given the benefit of it and the uncorroborated testimony 
of the complainant cannot be the sole basis of a conviction. 


AK. Shanmughasundaram and K. Sengottian, for Appellant. 
The Public Prosecutor, for State. 





R.M. Appeal allowed. 
Ramachandra Iyer, C.F. and Dr. T.C.M. Pillai v. Indian Institute of 
Venkatadri, F. Technology, Guindy. 

Ath August, 1964. W.A. No. 337 of 1963. 


Institute of Technology Act (LIX of 1961), Clause 9 of Statute 13—Probationer in the 
employment of the Institute—Non-observance of mandatory rule in discharging employee— 
Power of Gourt to declare the action a nullity—sEnquiry into fitness of Taea Jor further 
employment—Procedure in enquiry into misconduct etc. prescribed under the statute, need not 
be adopted. 


Wherever a statute regulates the conditions of services of an employee, a termi- 
nation of service effected by the non-observance of any mandatory procedure pres- 
cribed by the statute would bea nullity. It would in such a case be competent to 
the Court to declare it as such. 


Clause 9 of Statute 13 framed under the Institute of Technology Act pres- 
cribed a procedure similar to Article 311 of the Constitution, applicable to all the 
employees of the Institute, if the action proposed to be taken against the concerned 
employee is one by way of punishment, entailing a reduction in rank, compulsory 
retirement, removal or dismissal from service. If the services of an employee, albeit 
he was merely a probationer, were terminated by way of punishment without 
adopting the procedure prescribed by the Statute, it would be competent for the 
High Court to issue an appropriate writ. 


An ead of discharge of a probationer after an enquiry into charges of miscon- 
duct, negligence, or inefficiency can generally lbe regarded as one by way of 
punishment. But where the enquiry was conducted simply to ascertain whether 
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the probationer was fit to be confirmed or not, it cannot be regarded as an en ulry 
into any charge of misconduct, so as to entitle the ptobationer to the benefit of the 
procedure applicable to cases of ‘punishment. 


; o. : , 

In.the instant case the action taken against the appellant was one in the 

exercise of a power of terminating his probation and not one intended by way of 
punishment. 


M. K. Nambiyar for G. K. Damodara Rao and W. S. Venkataramanujulu, for Appel- 


lant. 
S. Nian Kumaramangalam, for Respondent. 
v5. *. —— Appeal dismissed. 
, Ananthanasayanan, F. . ‘Kamatchi Chettiar, Jn re. 
Ath August, 1964. Crl. R.C. No. 2051 of 1963. 


° Crl. R.P. No. 1998 of 1963. 


Madras District Municipalities Act (V vt 920)—Section 353 (a)—Sanction under— 
When required—Accused, a Municipal Councillor, hurling a chair at another at a meeting of 
the Gouncil—Sanstion to prosecute—If necessary. 


Though an offefice committed by a Municipal Councillor occurs in the setting 
of a municipal meeting where the act complained of does not relate to his duty as a 
municipal councillor or to the meeting or in any way connected with it even as a 
form of excess, then no sanction as contemplated under section 353 (a) of the Madras 
District Municipalities Act is required to prosecute the councillor. Picking up a 
chair and hurling it at an opponent at a meeting of the Municipal Council, though 
prompted by passion engendered by the debate, is certainly not in discharge of the 
duties of a Councillor and no sanction is required for a prosecution for such an 
offence. 


S. K. Rajavelu, K. Ramachandran and S. M. Ali Mohammed, for Petitioner. 
The Public Prosecutor (V. P. Raman), for Respondent. 


> 


R.M. —— Sentence modifizd. 
Kailasam, F. Public Prosecutor v. Subramanian. 
10 August, 1964. Crl.A. No. 796 of 1962. 


Drugs Act (XXIII of 1940) andthe Rules framed thereunder—Sectton 18 and Rule 46— 
Prosecution under—Duty of prosecution to prove that the statutory precautions have been followed. 


Under the Drugs Act the moment a new edition of the British Pharmacopoeia 
became courrent, the standards laid down therein should be complied with in 
the manufacture ofany drug. Form 13 ofthe forms appended tothe Actand Rules 
prescribed under Rule 46, contains several columns which the Analyst is to fill 
up. Where the Analyst has failed to follow the procedure and has not noted the 
condition of the seals and the result of the test as required under columns 6 and 7 
ofthe Form, such failure will undoubtedly prejudice the defence and the conviction 
ou the basis of such report should be set aside. 


Public Prosecutor (V. P. Raman), for Appellant. 
M. R. Duraiswami, for Accused. 


R.M. —— Appeal dismissed. 
Ananthanarayanan, F. Padmanabhan, In re. 
14th August, 1964. Crl.R.C. No. 2115 of 1964. 


Crl.R.P. No. 2061 of 1964. 
Madras City Police Act (III of 1888)—Section 65—Prosecution under—Onus of proof. 


In a prosecution under section 65 of the Madras City. Police Act, There is 10 
- burden cast en the accused to account satisfactorily for the possession of the property 
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unless the prosecution first show a prima facie case either that the property was stolen, 
Property: or that it was fraudulently obtained. i 


(1962) 2 M.L.J. 255, Ref. 
M. Srintvasagopalan and B. Rajagopalan, for °Petitioner. 
The Public Prosecutor, (V. P. Raman), for Respondent, 


R.M. —— Petition allowed. 
Veeraspami, F. Venkatachalam v. 
17th August, 1964. l Board of Revenue; Madras. 


W.P. No. (78 of 1964: 


Madras Cinemas (Regulation) Act (X of 1955)and the Rules thereysder—Section 5 
oe oF 35 (3)—Certificate from the police authority before granting a licence—Need for— 
Cope of. ® e 


. Itis no doubt true that under section 5 of the Madras Cinemas Regulation Act, 
1955 and Rule 35 (3) of the Rules framed thereunder the licensing authority is to 
call for objection, if any, from the police authorities before deciding to grantor refuse 
to grant a license sought for. The object of this is to see if there is any objection from 
the standpoint of traffic. Though the Statute requires that this procedure is to be 

‘followed, where the licensing authority had enough materia! on an earlier report 
of the police to decide the question and it held that there is no need to await a fresh 
report, it cannot be said that the decision was in any way illegal. 


V. Vedantachari, K. Sarvabhauran and T. R. Mani, for Petitioner. 
N. S. Varadachari, for Respondent. a 


R.M. ee Petition dismissed. 
Srinivasan, and Natesan, FF. Pichai, {n re. 
21st August, 1964. Cr.A. No. 448 of 1963. 


Confesston—Circumstantial evidence establishing guilt of accused for murder—Confes- 
ston containing corroboration of ‘broad truth of offence—But introducing right of private 
defence—Value. 


The circumstantial evidence established the guilt of the accused for the offence 
of murder. Though the confession was retracted, there was sufficient corroboration 
in support of the broad truth, though not necessarily in regard to every truth. The 
confession need not be accepted as a whole in a case where the confession introduced. 
facts that would enable the raising the question of right of private defence, which on 
the evidence was found to be false. 


N. D. Jose, Amicus Curiae. 
R. Krishnaraj, for the Public Prosecutor. 


V.S. —— Appeal dismissed. 
Ramakrishnan and Deputy Commissioner of 
Ramamurtht, FF. Commercial Taxation v. 
27th August, 1964. kM/s. Suresh Electric Company. 


T.G. No. 160 of 1963. 


Madras General Sales Tax Act (I of 1959)—Electrical goods—Turnover including 
part taxable at six per cent representing first sales and part taxable at two per cent represent 
ing subsequent sales—Apportionment by assessee accepied—Sale of goods purchased from 
outside State to Pondicherry buyers—Claim for exemption for that turnover. 

The turnover of the assessee included a part that was taxable at 6 per cent. 
representing the first sale of electrical goods in the State, and part that was taxable 
at 2 per Cènt., covered by sales at the subsequent point. The dispute related to a 
sum of Rs. 32,000 representing sales to Pondicherry buyers. The Tribunal had 
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accepted the apportionment of the entire sales between the first sales and second 
sales. Adopting the same modus, operandi the assessee had shown in the sale 
bills to buyers in Pondicherry, the goods that came out of the stock from outside 
the State and the goods that came*out of the stock purchased from inside of the State. 
When similar bills had been accepted for the purpose of calculating the total turn 
over, there is no reason why they should not be accepted in regard to the turnover 
that represented the sales to Pondicherry customers of goods purchased from outside 
the State. The assessee was held entitled to the exemption. There,is no need in 
the circumstances of the case to rely on the presumption that a trader must be pre- 
sumed EN” acted în a manner most advañtageous to him while disposing of 
his stock. e 


TeSelvaraj, for Government Pleader, for Petitioner. 
e R. Sitaraman, for Respondent. ° 


V.S. _ — Petition dismissed. 
Kunhammed Kutty, 7. ” Chinnakolai alias Ice Kannan, Jn re. 
gist August, 1964. Crl. R.C. No. 963 of 1964. 


Crl. R.P. No. 939 of 1964. 

Penal Gode (Act ÊLV of 1860), section 361—Kidnapping from lawful guardianship— 
Female under eighteen years— Tests to determine age. 

On the basis of leading texts of learned authors, in normal circumstances, 
under the conditions obtaining in India, the menarche or the beginning of menstrua- 
tion in girls may begin at the age of 13 or 14 and it might be retarded or accelerated 
depending upon the status, position, habits, and conditions of living by a-year this 
‘way or that way. 


On the facts, on the testimony of radiologist that there was no eccentricities 
in the development of her bones, that certain of her bones which should fuse at the 
age of 18 had not fused and on the basis of other evidence held that the girl was a 
minor below 18 years. 


T, §. Arunachalam, for Petitioner. 
S. R. Srinivasan, for the Public Prosecutor, for State. 


e VS. — Conviction upheld ; sentence reduced. 
Anantanarayanan, F. Kuppuraju v. Asst. Public Prosecutor, 
4th September, 1964. | Nagappattinam, 


Crl. R.C. No. 2146 of 1963, 
Crl. R.P. No. 2091 of 1963, 


Criminal Procedure Code (V of 1898), section 514—Surety bond for appearance of 
accused—Conditions of bond—Penal in nature—To be strictly construed—Forfeiture. 


Since the conditions of a surety bond are penal in nature, they should be very 
strictly construed and it is only if the contingencics contemplated by the parties 
had occurred, end there had been default, notwithstanding such occurence, the 
bond could be forfeited. ? 


Where the surety bond was given for the attendance of a person in the Court 
ofa Magistrate on a particular day and the subsequent days of the preliminary 
enquiry or trial into the offence charged egainst him, there would be no contraven- 
tion of these precise terms if there was no charge-sheet, no preliminary enquiry 
and no trial. The bond is not liable to forfeiture. 


K. S. Naidu and K. A. Venkatachalam, for Petitioner. 
Public Prosecutor (V. P. Raman), for State. > 


VS. ° , eres Petition allowed. 
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Anantanarayanan, F. Ramanathan Chettiar v, 
4th September, 1964. ° _ . Estates Abolition Tribunal, 
: W.P. No. 1099 of 1962. 


Madras Estates (Abolition and Conversion into” Ryotwari) Act (XXVI of 1948), 
section 12 and Madras Estates Land Act. (I of 1908), section 3 ( 10), 3 (16) (a)—Land not 
constituting tank-bed land—If ryoti or private land—Proof—Proof ‘on the basis of the defini- 
tion of ‘ private land’ —Adterse possession by landholder from the commencement of Act of 
1908—Not the only test. - i 


Where the lands do not constitute tank-bed lands, it næcessarily followed that 
the land must either be ryoti land or the private land of the andlor The 
landholder could prove that the land is domain or home-farm land, that i$ the pannai 
land as far as southern areas are concerned, and he could prove this bg‘several 
modes. One category or test of private land isthat the land is cultivated as private 
land, as the personal land of the landholder, either by himselfor by hired labour 
etc., for a continuous period of twelve years preceding the date in 1908 when the 
Estates Land Act came into force. -~ But by definition, that is not the only test. 


—_ 


Since the land-is not-tank-bed, it is for the State to consider whether there i8 
no longer any need to resist the issue of a patta to the landholder under section 12 
particularly where no ryot appears to be coming forward to cofitend that the land is 
ryoti land to which any particular person is entitled to ryotwari parta., 


-- A. Sundaram Iyer, for Petitioner. . .. g s bu 
S. Mohan, for Additional Government Pleader, 


VS g Petition allowed. 


~l s a s s 


[SupREME Court.] * 


P. B. Gajendragadkar, C.f., : The Motor Transport Controller, 
K. N. Wanchoo, and 5 Maharashtra State v. 
K.C. Das Gupta, JÍ. Provincial Rashtriya Motor Kamgar 

grd April, 1964, Union, Nagpur. 


G.A. No. 742 of 1963. 


C. P. and Berar Industrial Disputes Settlement Act 1947, section 31—Reduction— 
: Meaning—Abolition of all posts of establishment—If reduction. ý 


On thNguestion whether the abolition of all posts of an establishment amount to 
reduction of Sposts, Held :—the word reduction can only be used when something 
is left Ag reduction. To speak of abolition as a reduction of the whole thing does 
not gound sensible or reasonable. We are unable to agree with the High Court 
that the term ‘‘ reduction in the number of persons employed or to be employed ”’ 
as mentioned in Item Lof Schedule II covers abolition of all posts. In our opinion, 
the Government Order in abolishing the posts and terminating the services of the 
employees did not amount to a change within the meaning of section 31 of the G.P. 
and Berar Industrial Disputes Settlement Act. The Government was therefore 
not required to follow the procedure mentioned in section 31. 


The decision of the High Court that the proviso is bad is therefore set aside and 
the question is left open for accision if and when it becomes really necessary to do 
so. In view of our decision that the High Court erred in thinking that section 31 of 
the C.P. and Berar Industrial Disputes Settlement Act had to be applied the High 

_ Court's order quashing the abolition of posts and the notices of termination cannot 
be sustained. 


S.V. Gupie, Additional Solicitor-General of India (G. B. Pat and R. H. Dhebar, 
Advocates,- with him), for Appellants. i 


GR. a ; Appeal allowed. 
[SUPREME CouRT.] f 
K. Subba Rao, K.C. Das Gupta, and l Smt. Basmati Devi v, 
i Raghubar Dayal, JF. ` Chamru Sao. 

grd April, 1964. C.A. No. 241 of 1961. 


© Transfer of Property Act (IV of 1882), section 76—Redemption of usyfructuary moris 
gages—Section 90 of the Trusts Act. . 


The fact that the mortgagor had made a default, does not alter the position that 
the mortgagee had also defaulted In paying the rent he was liable to pay. By his 
default he has contributed to the position that a suit had to be brought for arrears 
of rent and ultimately to the position that the property was put to sale in execution 
of the decree obtained in the suit. ‘This contribution to the bringing about of the 
sale was a direct result of his position as a mortgagee. When therefore he purchased 
the property himself at the sale in execution of the rent decree he clearly gained an 
advantage by availing himself of his position as a mortgagee. 


This, in our opinion, is the position in law even if the mortgagce’s -liability 
was to pay less than the- major portion of the rent of the holdings. Whether this 
would be true even where the portion with the mortgagee is liable to pay is so very 
small that the property is not ordinarily likely to be brought to sale for that amount, 
it ig unnecessary for us to decide in the present case. 


In the present case, the findng is that the liability of the defendants 1 and 2 
was to pay a substantial portion of the rent. To say in such circumstances that they 
did not take advantage of their position as mortgagees 1s entirely unrealistic. Such 
a construction would put a premium on dishonesty on the part of mortgagges when- 
ever the entire burden of payment of rent was not left squarely on the mortgagve 
as under the provision of section 76 of the Transfer of Property Act. 


M—-NRG 
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R. S. Sinha, Senior Advocate (R. C. Prasad, Advocate with hini) for Appellants, 


Sarjoo Prasad, Senior Advocate (B. P. Fha, Advocate, with him) for Respon- 
dents Nos. 1'and 2. 


G.R. i Appeal allowed. 
[SUPREME Court. ] : 

‘P.B. Gajendragadkar, C.J., The Management of D.C. Dewan Mohin- 
K.N. Wanchoo and deen Sahib & Sons v. 
K.C. Das Gupta, FF. The Secretary, United Beedi Workers 


6th April, 1964. .Upion, 5ilem.® 


P : C.A. Nos. 721 ang 791 of 1963. 

Industrial Disputes Act (XIV of Nas eE of wages of emplopegysnder the 
agenis—Relationship of Master and Seroant—factortes Act (LAII of 1948)—Madras 
Shops and Establishments Act. e s 

It has been found by the tribunal and this view has been confirmed by the 
appeal Court that the so-called independent contractors were mere agents or branch 
managers of the appellants. We see no reason to disagree with this view taken by 
the tribunal and confirmed by the appeal Court on the facts of these cases. We are 
not unmindful in this conncction of the view taken by the learned single Judge 
when he held that on the agreements and the facts found the so-called intermediaries 
were independent contraciors. We are however of opinion that the view taken by 
the appeal Court in this connection is the right one. As the appeal Court has rightly 
pointed out the so-called independent contractors were indigent persons who were 
in all respects under the control of the appellants. There isin our opinion little doubt 
that this sysicm has been evolved to avoid regulations under the Factories Act. 
Further there is also no doubt from whatever terms of agreement and available on 
the record that the so-called independent contractors have really no independence 
at all. As the appeal Court has pointed out they are impecunious persons who 
could hardly afford to have factories of their own. Some of them are even cx- 
employees of the appellants. The contract is practically one sided in that the pro- 
prietor can at his choice supply the raw materials or refuse to do so, the so-called 
contractor having no right to insist upon the supply of raw materialstohim. The 


. so-called independent contractor is even bound not te employ more than nine per- 


sons in his so-called factory. ‘The sale of raw materials to the so-called indepen- 


. dent contractor and resale by him of the manufactured bidis is also a mere camou- 


flage, the nature of which is apparent from the fact that the so-called contracter 
never paid for the materials. All that happens is that when the manufactured 
bidis are delivered by him to the appellants, amounts due for the so-called sale of 
raw materials is deducted from the so-called price fixed for the bidis. In effect 
all that happened is that the so-called independent contractor is supplied with to- 
bacco and leaves and is paid certain amounts for the wages of the workers employed 
and for his own trouble. We can therefore see no difficulty in holding that the 
so-called contractor is merely an employee or an agent of the appellants as held 
by the appeal Court and as such employee or agent he employs workers to roll 
bidis on behalf of the appellants. The work is distributed between a number of so- 
called independent contractors who are told not to employ more ihan ninc persons 
at one place to avoid regulations under the Factories Act. Weare not however 
concerned with that aspect of the matter in the present appeals. But there can be 
no doubt that the workers employed by the so-called contractors are really the 
workmen of the appellants who are employed through their agents or servants whom 
they choose to call independent contractors. 

V. P. Raman and R. Ganapathy Iyer, Advocates, for Appellant (In C.A. No. 
4721 of 1963). 

G. B. Pai, Advocate and F. B. Dadachanjt, O. G. Mathur and Ravinder Narain, 
Advocates of M/s. F.B. Dadachanji @ Go., for Appellant (In Q.A. No. 791 of 1963), 
T. 3. Venkataraman, for Respondent No. 2 (In both the Appeals). 

GR. a A Appeals dismissed. 


[SUPREME Court. ] 


M. Hidayatullah and : The State of Gujarat v. 
N. Rajagspala Ayyangar, JJ. ‘ Kansara Manilal Bhikhalal. 
7th April, 1964. os Cr.A. No. 5 of 1963. 


Factories Act, (LX ITh of 1948), sections 2 (m) (i), 60 (1), 63. 114—Protection under 
Jor acts done—Conditions for availability. 


The language of this protecting claus:-Sẹction 117 of the Factories Act is not 
limited to officers but is made wide to include “ any person’’. It thus gives prote- 
ction not ony to an officer doing or intending todo something in pursuance or 
execution of“this Act but also to “any person”. But the critical word§ are 
“anythtgdoneor intended to be done” under the Act. The protection conferred 
can only be claimed by a person who „can plead that he was required to do or omit 
to do some thing under the Act or thathe intended to comply with any of its pio- 
visions. It cannot confer immunity in respecc cf actions which are not done under 
the Act but arc done contrary to it. Even assuming that an act includes an omission 
as stated in the General Clauses Act. the omissicn 2lso must be one which is 
enjoined by the Act. Itis not sufficient to say that the act was honest. That 
would bring it only within the words “good faith”. It is necessary further to 
establish that what is éomplained of is something which the Act requires should be 
donc or should be omitted to be done. There must be a compliance or an inten- 
ded compliance with a provision of the Act, before the protection can be claimed. 
The section cannot cover acasc of abreach oran intended breach of the Act 
howeyert honest the conduct otherwise. 


For these reasons we are of the opinion that the respondent is not saved by sec- 
tion 117. We accordingly, set aside his acquittal and convict him under section 
63 read with section 94 of the Factories Act. He is sentenced to pay a fine of 
Rs. 50 in respect of each of {the offences, or in default to undergo 15 days’ simple 
Imprisonment. 

D.R. Prem, Senior Advocate, (B. R. G. K. Achar; Advocate, with him), for 
Appcliant. 


M. V. Goswami, Advocate, for Respondent. 


G.R. ——— Appeal allowed. 

* [Supreme Court.] 
K. Subba Rao, K.C. Das Gupta and Rattan Lal alias Ram Rattan v. 
Raghubar Dayal, FF. : The State of Punjab. 
10th April, 1964. Cr. A. No. 190 of 1962. 


Probation of Offenders Act, (XX of 1958), sections 3,4, 6 and 11—Scope. 


By Majority :—Appellate Court in appeal or the High Court, im revision cans 
in exercise of the power conferred under section 11 of the Probation of Offender. 
Act, make an order under section 6 (1) thereof, where the appcllate Court and 
the High Court, agreeing with the Magistrate, found the accused guilty of the offen- 
ces for which he was charged. The calling for a report from the Probation 
Officer is a condition precedent for the exercise ot the power under section 6 (1) 
of the Act by the Court. 


As the Act was recently extended to Gurgeon District, its existence had escaped 
the attention of the Additional Sessions Judge as well as of the High Court and 
therefore it was held to be a fit case for our interference under Article 136 of the 
Constitution. 

R. B. Nanak Chand, Advocate, for Appellant. 


Gopal Singh, R.N. Sachthey and R. H. Dhebar, Advocates, for Resporfttent. 
G.R. i ° Appeol allowed and remanded, 





[SUPREME Court.] i . 
M. Hidayatullah and : Nilratan Sircar D. 
Raghubar Dayal, F7. Lakshmi Narayan Ram Niwas, 
14th April, 1964. Cr.A.*No. 83 of 1961. 
Foreign Exchange Regulation Act (VII of 1947), sections 19, and 4,23, 19-A—Power 
to detain documents seized. 


The Magistrate has no jurisdiction over the articles seized In execution of the 
search warant issued under section 19 (3) of the Foreign Exchange Regulation 
Act and he cannot permit the retention of such document by the Di ctor of En- ° 
forcement after the expiry of the period he is entitled to keep them f accordance 
with the provisicns of section 19-A, till final conclusion of proceeds com- 
menced under section 23 of the Act. 


H. R. Khenna, K. L. Hathi and R. N. Sachthey, Advocates for Appellant. ° . 


G. S. Pathak, Senior Advocate, (B. Datta, Advocate? and F. B. Dadachanji, 
O.C. Mathur and Ravinder Narain, Advocates, with him), for Respondent. 





G.R. Appeal allowed, * 
[SUPREME Court.] 2 
P.B. Gajendragadkar, KN. Wanchoo, Sant Ram v. 
M. Hidayatullah, K.C. Das Gupta and Labh Singh. 
N. Rajagopala Ayyangar, F7. C.A. No. 299 of 1964. 


15th April, 1964. 


_ Punjab Custom—Right of Pre-emption— Whether custom is included in “ laws in force” 
in Article 1 3 of Constitution. 


There are two compelling reasons why custom and usage -having in the 
territory of India the force of the law must be held to be contemplated by the ex- 
pression ‘‘ all laws in force”. Firstly, to hold otherwise, would restrict the opera- 
tion of the first clause in such wise that none of the things mentioned in the first 
definition would he affected by the fundamental rights. Secondly, it is to be scen 
that the second clause speaks of “ laws ” made by the State and custom or usage 
1s not made by the State. If the first definition governs only clause (2) then the 
words “‘ custom or usage ” would apply neither to clause (1) nor to clause (2) and 
this could hardly have been intended. It is obvious that both the definitions con- 
trol the meaning of the first clause of the Article 130. The argument cannot, thert- 
fore, be accepted. 


J. P. Goyal, Advocate, for Appellants. 
B. C. Misra, Advocate, for Respondent No. 1. 


G.R. —— Appeal allowed. 
[SUPREME COURT. ] 

K. Subba Rao, K. C. Das Gupta, and The State of U.P. v. 

Raghubar Dayal, F7. Col. Sujan Singh. 

15th April, 1964. Cr.A. No. 71 of 1963. 


Prevention of Corruption Act (II of 1947), ‘section 6 (1) (a)—Sanction of Central 
Government under section 197, Criminal Procedure Code (V of 1898)—Privilege in respect of 
certain documents claimed by Central Government—Rules of Allahabad High Court regarding 
service of notice of despatch of record to the Supreme Court on Advocate of the parties—Article 
134 of the Constitution—Condonation of delay tn filing appearance and Statement of Case— 
Final Order under Article 134. 


By Majority :—We find it difficult to hold that the order under appeal is a 
final order within the meaning of Article 134 of the Constitution. In Seth 
Premchagg Satramdas v. The State of Bihar, (1950) S.C.R. 799 , 804, it was held that 
an order of the Patna High Court dismissing an application under scction 24 (3) 
of the Bihar Sales Tax Act, 1944, to direct the Board ofeRevenue, Bihar, to state a, 


e a 


case and to referit to the High Court was nota “ final order.” This Court, 
speaking through Fazl Ali, J., defjned the expression “ final order > thus : 


“ Ttescems to us that the order appealed against in this case, cannot be régard- 
ed as a fine] ordér, because it docs not of its own force bind or affect the rights of the 
parties.” ` 

Assuming that the order decides some right ot the Union Government, on which 
we do not express any opinion, the Union Government is neither a party to the 
criminal proceedings nor is it a party either before the High Court br before us. 
The indirect effect of the order on a third party to the proceedings, who does not 
scek to quieXion that order docs not deprive the order of its interlocutory ghata- 
ter. we therefore hold that the order made by the High Court is not a final- order 
within meaning of Article 134 (1) of the Constitution. 


°S.T. Desai, Senior Advocate (O. P. Rana, Atiquar Rahman and C. P. Lal 
Advocates with him) for Appellant. 


C. B. Aggarwila, Senior Advocate, (Ravinder Narain, Q. C. Mathur and F. B° 
ers of M/s. J. B. Dadachanji ® Co. with him) for Respondents 
OS. I and 2. 


G.R. ° ——— Appeal dismissed. 
[SUPREME Court. ] 
P.B. Gajendragadkar, C. J. Rupchand Gupta v. 
K.C. Das Gupta, FF. and Raghuvanshi (P.) Ltd. 
15th April, 1964. C.A. No. 172 of 1964. 


Calcutta Municipal Committee Act—The Calcutta Thika Tenancy Act, 1949—Deéfi- 
nition of ‘ collusion.’ 


Onc of the simplest definitions of “ collusion” was given by Mr. Justice 
Bucknill in Scott v. Scott, L.R. (1913) P.D. 52. “Collusion may be defined, ” 
said the learned Ju ge ‘‘ as an improper act donc or an improp¢‘r refraining from 
doing an act, for a dishonest purpose.” Substantially the same idea is expressed 
in the definition given by Wharton’s Law Lexicon, 14th Edition, page 212 viz., 
“Collusion in judicial proccedings is a secret arrangement between two persons that 
the one should institute a suit against the other in order to obtain the decision of 
a judicial tribunal for some sinister purpose.” This definition of collusion was appro- 
oe Court in Nagubai Ammal and others v. B. Shamma Rao and others, (1956 

CLR. 451. 


S. T. Desai and B.-Sen, Senior Advocates (B. P. Maheshwari, Advocate, with 
them), for Appellant. 


H. N. Sanyal, Sslicitor-General of India (Ajit Kumar Sen and S. N. Muksrjt, 
Advocates with him) for Respondent No. 1. 


G.R. ——— Appeal dismissed. 
[SUPREME Court. ] 
P.B. Gajendragadkar, C.F., Ouseph Poulo v. 
K.N. Wanchoo and K.C. Das Gupta, JJ. The Catholic Union Bank Ltd. 
15th April, 1964. C.As. Nos. 51-52 of 1962. 


Contract Act (IX of 1872), section 23—Agreement against public policy for stifling 
prosecution. 

It is well settled that agreements which are made for stifling prosecution are 
opposed to public policy and as such, they cannot be enforced. The basis for this 
position is that the consideration which supports such agreement is itself opposed 
to public policy. In India, this doctrine is not applicable to compoundable offen- 
ces, nor to offences which are compoundable with the leave of the Courtgvhere the 
agreement in respect of such offence is entered into by the parties with the leave 
of the Court, With regard to non-compoundable offences, however, the position 
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is clear that no Court of law can allow a private party to tåke the administration of 
law in its own hands and settfe the question as to whether a particular offence has 
been eommitted or not, for itself. It is obvious that if such a course is allowed to 
be adopted and agreements mads between the pafties based solely on the considera- 
tion of stifling criminal prosecutions are sustained, the basic purpose of criminal law 
would be defeated ; such’agreements may enable the guilty persons to escape puni- 
shment and in some others they may conceivably impose an unconsionable burden 
on an innocent party under the coercive process of a threat of the criminal prose- 
cution. In substance, where an agreement of this kind is made, it really means 
that the complainant chooses to decide the fate of the complaint which j: has filed 
In a céiminal Court and that is clearly opposed to public policy. 
V. A. Seyid Muhammad, Advocate, for Appellants. 


S.T. Desai, Senior Advocate, (A. G. Pudissery, Advocate, with Ka), for 
Respondent No. 1. 


G.R. —— ° Appeal dismissed. 

[SUPREME CouRT.] l i 
P.B. Gajendragadkar, C.F., K.N. Wanchoo, Kultar Singh v. 
M. Hidayatullah, K.C. Das Gupta and Mukhtiar Singh. 
N. Rajagopala Ayyangar, FF. C.A. No. 298 of 1984. 


17th Abril, 1964. 
Representation of People Act (XLII of 1951), section 123 (3)—Meaning of word 
‘Panth’ in election posters. 


In fact the High Court does not appear to have considered the different places 
in the poster where the word “‘ Panth ” has been used and no attempt has been 
made to co-relate these sentences and to inquire whether the meaning attributed 
by the High Court to the word ‘‘ Panth ” is justified in regard to all the sentences 
in which that word occurs. It is an elementary rule of construction that the same 
word cannot have two different meanings in the same document, unless the context 
compels the adoption of such a course. After all, the impugned poster was issued 
in furtherance of the appellant’s candidature at an election, and the plain object 
which it has placed before the voters is that the Punjabi Suba can be achieved if 
the appellant is elected ; and that necessarily means that the appellant belongs to 
the Akali Dal Party and the Akali Dal Party is the strong supporter of the Punjabi 
Suba, In these proceedings, we are not concerned to consider the propriety, the 
reasonableness or the desirability of the claim for Punjabi Suba. That is a poli? 
tical issue and it is perfectly competent to political parties to hold bona fide diver- 
gent and conflicting views on such a political issue. The significance of the refer- 
ence to the Punjabi Suba in the impugned poster arises from the fact that it gives a 
clue to the meaning which the poster intended to assign to the word ‘‘ Panth ”. 
Therefore, we are satisfied that the word “‘ Panth ™ in this poster does not mean Sikh 
religion ; and so, it would not be possible to accept the view that by distributing 
this poster, the appellant appealed to his voters to vote for him because of his reli- 
gion. 

Political issues which form the subject-matter of controversies at election meet- 
ings may indirectly and incidentally introduce considerations of language or 
religion, but in deciding the question as to whether corrunt practice has been com- 
mitted under section 123 (3), care must be taken to consider the impugned speech 
or appeal carefully and always in the light of the relevant political controversy. 
We are, therefore, satisfied that the High Court was in error in coming to the con- 
clusion that the impugned poster Exhibit-P-ro attracted the provisions of section 
123 (3) of the Act. 

M. C. Setalvad, Senior Advocate, (B. P. Maheshwari, Advocate, with him), 
for Appellant. 

Bawa Shiv Charan Singh, Advocate and Hardev Singh and Y. Kumar, Advocates 
of Harkums, for Respondent. l 


G.R. 
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[Supreme Court.]" . l , 
P.B. Gajendragadkar, C.F., K.N. Wanchoo, Narottamdas v. 
M. Hidayatullah, K.G. Das Gupia and The State of M.P. 


NJ Rajagopala Ayyangar, JJ. C.A. No. 221 of 1964. 
21st April, 1964. 
L 


Madhya Pradesh Minimum Wages Fixation Act, (XVI of 1962)—Minimum Wages 
Act (XI of 1948)—Article 19 of the Constitution of India (1950). 


«We are satisfied however that section 3 of the M.P. Minimum Wages Fixa- 
tion Act dags not make the new rates of wages payable on the rst January, 1959. 
‘The words Wed are...... ‘‘ and it is hereby enacted that the said minimurfi rates 
of wafeg shall.be payable by the employer in the said scheduled employments and 
be enforc@able against him with effect from the 1st January, 1959, as if the provi- 
sior’s herein contained have been in force at all material time.” By these words, it is 
urged on behalf of the appellant, the Legislature not only made the minimum 
wages effective from the1st January, 1959 but also made them payable on that date 
for the past period. In other words, the sentence is sought to be read as saying : 


e The said minimum raies of wages shall be payable by the employer in the said 
scheduled employments with effect from 1st January, 1959 and shall be enforceable 
against him with effect from 1st January, 1959.” If that hadbeen the intention 
of the Legislature the appropriatc words to use would have been “‘the said minimum 
rates of wages shall be payable by the employer in the said scheduled employments 
and enforceable against him with effect from 1st January, 1959”. No purpose 
would be served by the word “‘ be” before the word “‘ enforceable ” if the phrase 
“nich effect from the rst January, 1959 ” was intended to apply both to “ payable ” 
and to “enforceable ”. The very fact that the Legislature took care to say “* be 
enforceable ” in the latter part of the sentence shows clearly that while it was in- 
tended that new rates would be enforceable against the employer with effect from 
ithe 1st January, 1959 no date was being prescribed by section 3 as the date on 
which it became payable. ; 


The contention that section 3 and section 4 of the impugned Act impose 
unreasonable restrictions on the appellant’s fundamental rights must therefore 
be rejected. 


M. C. Setalvad, Senior Advocate (B. V. Shukla, Advocate and Rameshwar Nath, 
$. N. Andley and P. L. Vohra, Advocates of M/s. Rajinder Narain X Co., with him), 
for Appellant. 


B. Sen, Senior Advocate, (I. N. Shroff, Advocate, with him), for Respondents. 


G.R. —__——. Appeal dismissed. 

[SUPREME Court. | 
P.B. Gajendragadkar, G. J., K.N. Wanchoo, Gurbux Singh v. 
M. Hidayatullah, K.C. Das Gupta and Bhooralal. 
N. Rajagopala Ayyangar, FJ. + ~ C.A.No. 583 of 1961. 


o2nd April, 1964. 
Civil Procedure Code (V of 1908), Ordsr 2, Rule 2 (3)—Scope. 


In order that a plea of a bar under Order 2, rule 2 (3), Civil Procedure Code 
should succeed the defendant who raises the plea must make out; (1) that the 
suit was in respect of the same cause of action as that on which the previous 
suit was based ; (2) that in respect of that cause of action the plaintiff was entitled 
to more than one relief ; (3) that being thus entitled to more than one relief the 
plaintiff, without leave obtained fiom the Couit omitted tosue for the relief for 
which the second suit had been filed. 


a 
Just as in the case of a plea of res judicata which cannot be established in the 
absence on tHe record of the judgment and decree which is pleaded as estoppel, 
6 
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we consider that a plea under Order 2 rule 2, Civil Procedure Code cannot be 
madg out exccpt on proof of the plaint in the „previous suit the filing ot which is 
said $ create the bar. As the plea is basically founded on, the identity of the cause 
of action in the two suits the defence which raise the bar has necessarily to esta- 
blish the cause of action in the previous suit. The cause of action would be the 
facts which the plaintiff had then alleged to support the right to the relief that he 
claimed. Without placing before the Court the plaint in which those facts were 
alleged, the defendant cannot invite the Court to speculate or infer by a process of 
deduction what those facts might be with reference to the reliefs which were then 

claimed. It is not impossible that reliefs were claimed with out y _ necessary © 
averntents to justify their grant. From the mere use of the words ‘ nfesne profits ’ 
therefore one need not necessarily infer that the possession of the ee was 
alleged to be wrongful. It is also possible that the expression ‘ profits ° 
has been used in the present plaint without a proper appreciation of its signifi- 
cance in law. What matters 1s not the characterisation of the particular sum 
demanded but what in substance is the allegations om which the claim to the 
sum was based and as regards the legal relationship on the basis of which that relief 
was sought. It is because of these reasons that we consider that a plea based on the 
existence of a former pleading cannot be entertained when the pleading on which 
it rests has not been produced. We therefore consider that the order of remand 
passed by the learned Additional District Judge which was confirmed by the learn- 
ed Judge in the High Court was right. The merits of the suit have yet to be tried 

and this has been directed by the order of remand which we are affirming. i 


Gopal Singh, Advocate, for Appellant. 
B. P. Maheshwari, Advocate, for Respondent. 


G.R. — Appeal dismissed. 
[SUPREME Court.] = 

P.B. Gajendragadkar, C. F., K.N. Wanchoo, Bishweshwar Dayal Sinha v. 

M. Hidayatullah, K.C. Das Gupta and University of Bihar 

N. Rajagopala Ayyangar, FF. Jagat Narain Sharma Interveners. 

24th April, 1964. C.A. No. 279 of 1964. 


Bihar State Universities (Paina University of Bihar, Bagalpur and Ranchi) Act 
(Bihar Act, XXVIII of 1960)—Uniwersity of Bihar Act 1951 (XXVI of 1951)—Vires 
of section 2 (4). 


The power conferred on the Vice-Chancelior by statute 2 (4) has been 
exercised by him by not only directing how the Governing Body should be 
constituted on principle, but by nominating different persons on the Governing 
Body. The basis on which a Governing Body should be constituted is very 
‘different from nominating several persons on the said Governing Body. It is the 
latter course which has been adopted by the Vice-Chancellor and which is inconsis- 
tent with section 30 (d) of the Bihar Act (XXVII of 1960). At this stage, it is 
necessary to add that the course adopted by the Vice-chancellor in the present 
case is also inconsistent with Statute 2 (4) itself. The said statute merely autho- 
rises the Vice-Chancellor to amend or revise the constitution of the Governing Bodies 
of admitted colleges whenever necessary, and even the conferment of this power is 
ultra vires the statute. But what the Vice-Chancellor has done has gone beyond 
even Statute 2 (4); he has not only amended or revised the constitution of the Govern- ` 
ing Body, but has also nominated certain persons on it. Thus, this action of the 
Vice-Chancellor suffers from the double infirmity that it is inconsistent even 
with Statute 2 (4) and is purported to have been issued under Statute 2 (4) which it- 
self is invalid. Unfortunately, the High Court appears to have failed to take into 
account the basic difference between the two categories of collegiate institutions, 
and the powers conferred on the University severally. in respect of them. The 
view taken by the High Court about the validity of Statute 2 (4) completely oblitera- 
tes the difference between the two kinds of collegiate institutions, and treats all 
collegiate institutions, whether instituted by the Univefsity, or affiliated to, it, as 
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falling completely under the management of the University itself. We decordingly 
hold that Statute’2 (4) is invalid, and the impugned order passed under it is, thgrefore, 


invalid aad inoperative. š 


mC. Setaload, Senior Advocate, R. K. Garg, D. P. Singh, S. C. Aggarwal and 
M.K. Ramamurthy, Advocates, of M/s.-Ramamurthy & Co., for Appellant. 


C. K. Daphtary, Attorney-General for India, (S. P. Varma, Advocate with him), 
for Respondents Nos. 1, 2 and 4. ° 


5. CN ggarwal, R. K. Garg, D.P. Singh and M. K. Ramamurthy, Advogates of 
M/s. Ramaturthy & Co., for Respondent No. 5. 


Sante Prasad, Senior Advocate, (S. L. Chhibber and B. P. Fha, Advocates, with 
-hizh), for Respondent No. 8. ° 


D. Goburdhun, Advocate, for Respondent No. 16. 
S. P. Varma, Advocate, for Intervener No. 1. 


` 


Dipak Datta Chaudhuri and A. K. Nag, Advocates, for Intervener No. 2. 


G.R. oa Appeal allowed. 
[SUPREME CourtT.] 

P.B. Gajendragadkar, C.F., K.N. Wanchoo, The Union of India, etc. v. 

M. Hidayatullah, K.C. Das Gupta and The Gwalior Ryon Silk Mfg. 

N. Rajagopala Ayyangar, JJ. (Wvg.) Co., Ltd. 

28th April, 1964. C.As. Nos. 934-935 of 1963. 


United State of Gwalior, Indore, Malwa (Madhya Bharat) Regulation of Government 
Act (1 of 1948)—Articles 295, 278, 372 of the Constitution of Indta—Part B State of 
Madhya Bharat—Effect of Orders of Absolute Rulers—Government of India Act (1935); 
section 175. 


When we are considering whether a particular order of a Ruler continues under 
Article 372 as a law we cannot forget the jurisprudential distinction between legis- 
tative, judicial and executive acts and only those orders of the Ruler which are juris- 
prudentially legislative acts will continue as laws under Article 372 of the Consti- 
tution. Therefore simply because the order dated 18th January, 1947, was 
passed by an Absolute Ruler it does not necessarily follow that it is law for the 

urpose of Article 372 and we have to see whether the order can be jurispruden- 
tially said to be a law in order that it may continue as lew under Article 372 of 
the Constitution. 


We have no doubt therefore that neither Article 294 nor Article 295 cast any 
such obligation to the effect that the obligation shall be fulfilled, even though it 
might not have been binding on the previous Indian State which entered into 
it and even though the previous State might have the right to affect the contract 

‘by legislation provided the law passed was valid. The position in our opinon is 
the same even after the devolution provided in Articles 294 and 295, and all that 
these Articles have done is to substitute in place of the previous States or the British 
Indian Provinces, the Government of India or Part A or Part B States, as the-case 
may be. The devolution of the rights and liabilities prescribed by Article 295 does . 
not involve and is not intended to involve any change in the character of the said 
rights and liabilities; and so pleas which could’have been raised in respect of the said 
rights and liabilities prior to the devolution remain entirely unaffected. There is 
therefore no question of any constitutional obligation being cast by theeprovisions 
contained in Article 295 (1) (b) on the Government of India to fulfill the contracts 
irrespective of whether they were binding on the original State which entered into 

M—N RG 
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them amd whether they can be affected by law validly passed after the Consti- 
tution came into force. . 
C. K. Daphtary, Attorney-General for India ¢R. Ganpathy Iyer, and R? H. Dhebar, 
Advocates, with him), for Appellants. (In both the Appeals). 
M. C. Setaluad, K, A. Chitale and M. K. Nambiar, Senior’ Advocates, (Rameshwar 


Nath and S. N. Andley Advocates of M/s. Rajender Narain @ Co., with them), for 
Respondentse (In both the Appeals). 


G.R. ——— e ye allowed. 
[Supreme Covurt.] 

A. K. Sarkar, M. Hidayatullah, and Rammiklal PitambardagMfehta v. 

Raghubar Dayal, FF. ° Indradaman Amratlal Sheth. 

28th April, 1964. C.A. No. 61 of 1964. 


Bombay Rents, Hotel and Lodging House Rates Contrel” Act (LVII of 1947), 
section 13 (1) (g) (hh)—Bona fide required by the Landlord—Meaning of * Premises’ and 
< Occufnes °. 


Once the landlord establishes that the bona fide requires the premises for his 
occupations, he is entitled to recover possession of it from tenant in view of the pro- 
visions of sub-clause (g) ofsection 13 (1) of Bombay Act LVII of 1947 irrespective 
of the fact whether he would occupy the premises without making any alteration 
to them or after making the necessary alterations. 


The provisions of clause (Ah) cannot possibly apply to the case where a landlord 
reasonably and bona fide requires the premises for his own occupation even if he 
had to demolish premises and to errect a new building on them. The provisions 
of clause (ik) apply to cases where the landlord does not require the premises for 
his own occupation but requires them for erecting a new building which is to be 
let out to tenants. This is clear from the provisions of sub-section (3-A) which pro- 
vides that a landlord has to give certain undertaking before a decree for eviction 
can be pasted on the ground specified in clause (A4). 


‘ Occupation ° of the premises in clause (v) does not necessarily refer to occu- 
pation as residence. The owner can occupy a place by making use of it any manner. 
In a case like the present, if the plaintiffs on vetting possession start their work of 
demolition within the prescribed period, they would have occupied the premises 
in order to erect a building fit for their occupation. 

Purshottam Trikamdas, Senior Advocate, (M. I. Patel and I. N. Shroff, Advocates, 
with him), for Appellant. 

S. T. Desai, Senior Advocate, (B. F. Shelat, Advocate, and F. B. Dadachanji, 
O. G. Mathur and Ravinder Narain, Advocates of M/s. J. B. Dadachanji &@ Co., 
with him), for Respondent. 


G.R. ~~ Appeal dismissed. 
[SUPREME CourT.] 

E.N. Wanchoo, M. Hidayatullah, Jagdish Chandra Gupta y. 

K. C. Das Gupta, and Kajaria Traders (India) Ltd. 

N. Rajagopala Ayyangar, FF. C.A.No. 791 of 1962. 


29ih April, 1964. 

Arbitration Act (X of 1940), seclion 8 and Civil Procedure Code (V of 1908), Order 
21, Rule 58—Meaning of * Other Proceedings’ and “ claim of set-off.” 

The first question to decide is whether the present proceeding is one to enforce 
a right arising from the contract of the parties. The proceeding under the Arbi- 
tration Att section 8 has its genesis in the arbitration clause, because without an 
agreement to refer the matter to arbitration that section cannot possibly be invoked. 
Since the arbitration clause is a part of the agreement constituting the partnership 
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it is obvious that the proceeding which is before the Gourtis to enforce right, which 
arises from a contract. Whether we-view the contract between the parties as agvhole 
or view onty the clause about arhjtration, it is impossible to think that the right 
to proceefl to arbitration is not one of the rights which are founded on the agreement 
of the parties. The words of section 69 (3) “ a right arising from a contract ” are 
in either sense sufficient to cover the present matter. = 

In our judgment, the words “‘ other proceeding ” in sub-section (3) must re- 
ceive their full meaning untramelled by the words ‘ a claim of set-off. °° The latter 
words nel intend nér can be construed to cut down the generality of the words 
“ other pr ing”. The sub-section provides for the application of the proyisions 
of su tions (1) and (2) to claims of set-off and also to other proceedings of any 
Kind w can properly be said to be for enforcement of any right arising from con- 
tract except those expressly mentioned as exceptions in sub-section (3) and sub- 
section (4). Boe ae t pu 

S. T. Desai, Senior Advocate, (I. N. Shroff, Advocate, with him), for Appellant. 

B. C. Misra, Advocate, for Respondent. Zn 


G.R. Appeal allowed. 


P 


[SUPREME Covrt.] í ' 


P. B. Gajendragadkar, C.J., M. Hidayatullah, — e Sri C.V.K. Rao v. 
K.C. Das Gupta, F.C. Shah, and rs Sri Dantu Bhaskara Rao. 
Raghubar Dayal, FF. . C.A. No. 1072 of 1963. 

4th May, 1964. 


Representation of the People Act (XLIII of 1951), section 7 (d)—Muining Lease— 
State Governments right of pre-emption under clause 21 of the Covenant. 


There is, however, no concluded contract in respect of any goods because it 
hardly needs to be said that relying upon this clause the lessee cannot begin delivery 
ofthe ore to the Government. He can do so only if the Government serves a notice 
on him stating the quantity pre-empted and the time within which the supply is 
te be made. The clause, however, does not make it obligatory on’ Government 
to pre-empt any quantity of mineral or at all. There is no obligation to buy nor 
is there any compulsion on the part of the lessee to sell unless asked. In these cir- 
cumstances, the clause does no more than to keep intact a right of the Govern- 
ment to obtain the minerals or their products as and when Government requires in 
preference to others. ‘Till Government makes up its mind and serves a notice there 
is no obligation to make any deliveries and even though the word ‘subsists’ is 
a word of wide import, it cannot be said that a contract for the sale of goods subsists 
aoe ie contract requires an offer and its acceptance and is not a mere reservation 
of a right. 


Taking the most liberal view of the matter it is clear that clause 21 did not bring 
into being a contract for the supply of goods. All that it did was to reserve to the 
Government the right to prior purchase of the minerals raised by the respondents. 
The reservation of such right does not amount to a contract for the supply of goods 
which can be said to subsist beween the parties. 

K. R. Chaudhuri, Advocate, for Appellant. 

A. V. Viskwanatha Sastri, Senior Advocate, (T. .V. R. Talachari, "Advocate, 


with him), for Respondent. 
GR. Appeal dismissed. 
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[SUPREME Court.] wh 
v4. Hidayatullah, and : Union of India v. 
N. Rajagopala Ayyangar, 47. p Abdul Jalil. 
5th May, 1964. Cr. A. Nos. 39-49 of 1962. 


Forest Act (XVI of 1927), section 26 (1)—-Meaning of the,Reserve Forest—Part °C? 
nny Act, 1950)—Merged States (Laws Act, 1949)— Tripura Forest Act of 1257 
_ The provison in the Indian Forest Act “ corresponding ” to the Tripura Forest » 
Act (under which the notifications fixing the boundaries of certain’ forests were 
ius) is as regards “a protected forest ” under Chapter IV and notfa “ reserved 
forest ” within section 20 contained in Chapter II. e 


C. K. Daphtary, Attorney-General for Indra (D. N. Mukherjee and R. H. Dhebar, 
Advocates, with him), for Appellant. (In all the Appeals). 


P. K. Chatterjee, Advocate, for -Respondents. (In Appeals Nos. 39, 42, 43, 
46, 48 and 49 of 1962). : ed 
" GR. , Appeals dismissed. 


[SUPREME CourT.] 


P.B. Gajendragadkar, C.F., M. Hidayatullah, Poona City Municipal Corpn. v. 
K.C. Das Gupta, J.C. Shah, and D. N. Deodhar 
Raghubar Dayal, F7. F. P. Shah, Intervener. 

8th May, 1964. C.A. No. 582 of 1961. 


Bombay District Municipal Act (IIT of 1901)—Bombay Municipal Boroughs Act 
of 1925—Bombay Provincial Municipal Corporation Act, 1949. E 

A tax on ọctroi refund is not one of the taxes which the Bombay Municipal 
Corporation could impose. It is not one of the specified taxes. Nor is it a tax 
which the State Legislature has power under the Constitution to impose in the State. 
Apart from this absence of power to impose such a tax, which is clear from the 
earlier parts of section 127, we have the categorical prohibition in sub-section (4) 
against the imposition of any such tax by the Corporation. s 


We also agree with the High Court’s conculsion that the palintiff was entitled 
to bring the present suit. The Poona City Municipality’s Octroi Rules and Bye- 
Jaws under which the claim for refund can be made define “a claimant ‘ as a 
person ° who produces the duly receipted import bill and the corresponding export 
certificates.” (Rule 2, Cl. (g).) It is not disputed that for the several cases in res- 
pect of which this deduction of ten percent had been made by the Corporation 
the plaintiff was the person who produced “ the duly receipted import bill and the 
corresponding export certificate’. Indeed, it is on that basis that 90 per cent of 
the amount paid by different exporters was refunded by the Corporation to the 
claimant. It is difficult to understand how if the plaintiff was entitled to claim and 
obtain refund in respect of 90 per cent of the amount paid, he was not entitled to 
make the claim with respect to the remaining 10 per cent. 


S. G. Patwardhan, Senior Advocate, (S. B. Tarkunde, Advocate and J. B. Dada- 
chanji, O.C. Mathur and Ravinder Narain, Advocates of M/s. F. B. Dadachanji & Co. 
with him), for Appellant. 

A. V. Vishwanatha Sastri, Senior Advocate, (M. R. Kotwal and Naunit Lal, Advo- 
cates, with him), for Intervener. 


G.R. Appeal dismissed. 
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[SUPREME Court.] 
P.B. Gajendragadkar, C.J., M. Hidayatullah, ~ Murarilal z. Dev” Karan 
; RG. Das.Gupta, J.C. Shah, fad C.A. No. 484 of 1961. 
ftaghubar Dayal, FF. 
Bih May, s1964- 


Rajasihan—Morigage— Transfer of Property Act (IV of 1880) not applicable— 
Equitable doctrine of mortgag rs eq uity of redempti:n inspite of a clog createdeon such equity 
by stipulation in the mortgage deed. 


The eguitable principle of justice, equity and good conscience has been consis- 
‘tently applied by civil Courts in dealing with morigages in a substantial part of 
Rajas and ihat lends support to the contention of the respondent that it was . 
resognised even in Alwar that if a mortgage deed contains a stipulation which un- 
reasonably restrains or restricts the morigagor’s equity of redemption Courts were 
empowered to ignore*that stipulation and enforce the mortgagor’s right 10 redeem, 
subject of course, to the general law of limitation prescribed in that behalf. We 
are, therefore, satisfied that no case has been made out by the appellant to justify 
our interference with the conclusion of the Rajasthan High Court that the relevant 
stipulation on which jhe appellant relies ought to be enforced even though it creates 
a clog on the equity of redemption. 


GR. Appeal dismissed. 


[SUPREME CouRT.] : 
P.B. Gajendragadkar, C. J., M. Hidayatullah, Sri Jagadguru Kari Basava Rajen- 


F. C. Shah, Raghubar Dayal, and daraswami of Govi Mutt v. 
S.M. Sikri, FF. ; Commr. of HR. and C.E. 
8th May, 1964. C.A. No. 745 of 1963. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951)—Scope— 
Articles 13 and ig of the Constitution. 


Section 62 (3) (a) of Madras Act (XIX of 1951) specifically provides that any 
scheme for the istration of a religious institution settled or modified by the 
Court in a suit under sub-section (1) or on an appeal under sub-section (2) or any 

escheme deemed under section 103, clause (d), to have been settled or ified by 
the Gourt may, at any time, be modified or cancelled by the Court on an appli- 
cation made to it by the Commissioner, the trustee or any person having interest. 
This provision clearly brings out the fact that ifa scheme governed by section 103 (d) 
is deemed to have been made or sanctioned under the provisions of the latter Act 
and thus continued, modifications in it can be effected by adopting the procedure 
prescribed by section 62 (3). In other words, a scheme like the present is auto- 
matically continued by operation of section 103 (d), but is liable to be modified if 
appropriate steps are taken in that behalf under section 62 (3). Reading section 
103 (d) and section 62 (3) together, it seems to us that Mr. Sastri’s argument that 
the consistency of the scheme with the relevant provisions of the latter Act should be 

' examined in writ proceedings, cannot be entertained. In fact, unless modifications 
are made in the scheme under section 62 (3) the scheme as a whole will be deemed 
to have been made under the latter Act and will be enforced as a valid scheme. That 
clearly is the purpose of section 103 (d). Therefore, we do not think we are called 
upon to consider the further contentions raised by Mr. Sastri that some of the clauses 
in the scheme are inconsistent with the provisions of the latter Act. i 


A. V. Vishwanatha Sashi, Senior Advocate, (K. Rajendra Chaudhuri and K. R. 
Chaudhuri, Advocates, with him), for Appellant. 

R. Ganapathy Iyer, and B. R. G. K. Achar, Advocates for Respondengs. 

GR. , Appeal dismissed. 
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[Surkeme Courr.] À 


K. Subba Rao, N. Rajagopala Aypengar, Shivagoud Rayji Patil. o. 
cand J.R. Mudholkar, FF. : C NeelkanithSadalge. 
8h May, 1964. C.A. No. 244 of 1964, 


Parnershtp Act (IX of 1932), section 30 (5)—Provincial Insolvency Act, (V of 1920)— 
Minor as par-ner. 


When the partnership itself was dissolved befcre the first respondent became 

a major, it is legally impossible to hold that he had became a partner of the dissolved 
firm by rea on of hi. inaction afier he became a major within ihe time’ prescribed 
uncer ection 30 (5) of the Partnership Act. Section 30 of ihe said Act preyapposes 
the existence of a partnership. Sub-sections (1) (2) and (3) the eof décribe the 
rights end liabilities of a minor admitted to fhe benefits of partnership in respect 
of acts committed by the partners ; sub-section (4) thereof impo es a disability on 
the miror to sue the partners for an account or payment ofhis share of the pioperty 
or profits of the firm, save when severing his connection with the firm. This sub-sec ion 
also assumes the existence of a firm from which the minor seeks to sever his connec- 
tion by filing a suit. It is implicit in the terms of sub-section (5) of section 30 of the 
Partnership Act that ihe partnership is in existence. A minor afer attaining 
en cannot elect to become a partner of a firm which ceased to exist. The notice 
. issued by him ako determines his position as reg rds the firm. Sub-section (7) 
which describes ihe rights and liabilities of a person who exercises his option under 
sub-section (5) to become a partner also indicates that he is inducted from that date 
as‘a partner of an existing firm with co-equal rights and liabilities along wih o'her ` 
par ners. The entire scheme of section go of the Partnership Act posits ihe existence 
ofa firm and negatives any theory of its application to a stae when the firm ceased 
to exist. One cannot become or remain a partner of a firm that does not exist. 


G. S. Pa-hak, Senior Advocate, (R. Gopalakrishnan, Advocate, with him), for 
„Appellants. 


S. G. Pa'wardan, Senior Advocate, (V. Kumar and Naunit Lal, Advocates, with 
shim), ‘for Respondent No. 1. 


GR. Appeal dismissed. 
Srinivasan, J. Thailamma v. Batumalai. 
4th Septemser, 1964, S.A. No. 1798 of 1961. 


Limitation Act (IX of 1908), Article 139—Action by landlord for recovery of possession 
Fro tenant—Sale by heirs of lessee after determination of a term lease—Suit by heirs of land- 
dord—Determination of tenancy—Starting point for limitation. 


A plaintiff, as the heir of lessor, claiming to recover possession of property 
in the haras of persons who had purchased the same afver the determination of 
the tenancy of a term lease from the heirs of the lessce, must suc within twelve 
years from such determination of tenancy under Article 139 of the Limitation Act. 


R. Gopataswomi Iyengar, for Appellant. 
K. Sarcabhauman, for Respondent. 
VS. Appeal allowsd. 


77 


Veeraswami, F. T.N. Sirfgaravelu v. D.1.G. of Police, 
18th September, 1964. Western Range, Coimpaocore. 
4 ° W.P. No. 810 of 1962. 
Departnental Enquiry—Principles of natural justice—S'a'ement made by a-person in 
preliminary enquiry of polite officer—Impu'a'ion of bad conduc'—Person examined as winess 
in the final enquiry—Oppor.umty to cross-exaztine witness afforded to police officer—Wiinsss 
not adhering to earlier statement made by him—Enquiring Officer believing earlier statement 
of witness—Principles of natural justice, if violated. 7 
One of the requisites of natural justice is that no man can be cordemnegl on 
evidence not taken before him and which he has not had an opportunity to test by 
cross~-exu-gination. 
A statement made by a person if the preliminary enquiry against the police 
officer contained the averments that the police officer associaced himself with a bad 
At the enqitixy the person who made the statement was ter.dered to 
give cvidence ard the police officer was given an opportunity to cross-examine the 
witness. But the witress in his examination did not adhere to what he stated in the 
statement., The Enquiring Officer believed the earlier statement made by the 
witness. o 


If the witness had adhered in his chief-examinaion to his earlier sta'ement, 
it could not be stated that notwithstanding the opportunity given to the officer to 
yero.s-examine the witness in respect of the statement, any principle of natural justice 
is offended. , 

Where a witness in his evidence.in chief would not for some reason adhere to 
his earlic: statement and, therefore, the officer had no need to cross-examine in res- 
pect of the earlier statement it can make no difference in principle, for the only 
requirement of natural justice is that the petitioner should have an opportunity to 
test the earlier statement of witness by-cross-examining him if it is to be relied on 
at the enquiry. 


K. S. Naidu, for Petitioner. 
K. Venkztasami, for Additional Government Pleader. 
V.S. ——— Petition dismissed. 


e Srinivasan, J. M. Thangarasu v. P. Sambandam. 
18th September, 1964. S.A. No. 1874 of 1961, 
Trade and Merchandise Marks Act (XLIII of 1958), section 136 (4)—Passing off 
actions in inferior Courts—Pending suits at ths commencement of the Act—Saving proviston— 
Passing off —Whole get up of offending label or mark to be looked at—Not isolated portions— 
Words, * Yiangspowoo.’ and‘ Thangam.ni’—Visual and phonetic sittilanties—Mts- 
leading ordinary purchaser. 

The jurisdiction of any Court inferior to a District Court has been taken away 
in suits for passing off, under the Trade and Merchandice Marks Act of 1958. 
But seciion 136 (4) of the Act saves such suits pending in inferior Courts at the 
commencement of the 1958 Act. 

In passing off actions the “ whole get ı p ” of the offending label has to be looked 
at, and looked at not in the light of a person of acute pe.cep ion examining it criti- 
cally but of an unodse:vant and p.obably illiterate purchaser. 

The use of the name ‘Thangapowoon’ has both visual aad phonetic similarities 
with the name ‘ Thangamani’ used by the plaintiff, and it is highly provable that 
an ordinary purchaser would be misled into believing that the defendant's product 
is the same as the plaintiff’s product. 


T. S. Kuppusuam} Iyer, for Appellant. po 
R. Sundaralingam, for Respondent. 
V.S. . —_————— Appeal allowed. 
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. Srinivasan, J. P.A. Balasubramania Iyer v. 
18th September, 1964. l M. Abdul Aziz. 
j S.A. No. 1550 of 1961. 


_ Transfer of Property Act (IV of 1882), section 63-4—Mortgaged property—Costs of 
tmprovements—Mortgagor agresing to pay costs of improvemettts—Contract to contrary— 
Section inapplicable. 


Section 63-A of the Act will not apply to a case in which it is established that - 
mortgagor undertook to pay the costs of the improvéments to the mortgaged? 
property on redemption since that would be a contract to the contrary. 


T. S. Kuppuswamy Iyer, for Appellant. 
R. Gopalaswami Iyengar, for Respondent. 


“- 


@ 


V.S. —— : Appeal allowed. 
Veeraswami, F. Mettupalayam-Coonoor Service 
21st September, 1664. l (P). Ltd., Coimbatore v. | 


M/s. Farmer Motor Services (P.) Ltd. 
a W.P. No. 384 of 1963. 


Motor Vehicles Act (IV of 1939), sections 57 (3) and 57 (5)—No representation by 
petitioner pursuant to notification for variation under section 57 (3)—.No right to be heard by 
Tribunal in revision under section 57 (5)—Natural jsustice—No principle involved or violated. 


Under the clear terms of section 57 (5) it is only the person who had made~ 


representations prrsuant to the notification under section 57 (3) for variation that 
wot ld be entitled to be heard under section 57 (5) by the Tribunal in revision. 


Natural justice i; not an abstract rule but will take its colour and paitern from 
the relevant statute. If, under section 57 (5), the Tribunal was not bound to hear 
the petitioner and it was not entitled to be heard by the Tribunal as a matter of 
right, no principle of natural justice is involved or violated. 

G. Ramanyjam, for Petitioner. 

K. K. Venugopal, for Respondent. 

K. Venkataswami, for Additional Government Pleader. 


—____ 


VS. EE Petition dismissed 
Veeraswami, F. S.M. Thangapala Nadar, Proprietor 
1st October, 1064. Sri Shanmuga Transport v’ 
State of Madras 


W.P. No. 419 of 1964. 
Motor Vehicles Act (IV of 1939) and Motor Vehicles Rules, 1940, Rule 294-B— 


9 
Power of exemption from provisions of Rules framed under Chapter IV of the Act—Power 
relates to vehicles and not to route. 


The power of the Government under rule 294-B is to exempt any motor vehicle 
or class or type of vehicles from the scope of any particular rule. That pre-supposes 
that the rule from which exemption is maqe placed a restriction on the vehicle which 
is sought to be exempted from the scope of the rule. The power under the rule is 
not one to exempt a route or a road from the scope of the restriction placed by any 
of the Rules in Chapter IV. 


K. K. Venugopal, for Petitioner. . 
K. Fenkatasam for Additional Government Pleader. 
A G. Krishna Iyengar and G. Ramanujam, for Respondents. 


V.S. = Petition allowed. 
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j (FULL BENCH.) 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. S. RAMACHANDRA IYER, Chief Justice, Mr. Justice K. SRINI- 
VASAN AND Mr. Justice P. RAMAKRISHNAN, 


Rukmani Ammal .. Appellant* 
` D. 
Venkatarama Iyer and others .. Respondents. 


Limitation Act (IX of 1908), Articles 144 and 148—Usufructuary mortgage—Co-morigagor redeeming 
and entering possession—Action by non-redeemtng co-mortgagor for redemption, partition and possession—Not a 
suit for possession—Period of ltmitation—Sixty years from the date of original mortgage available as prescribed 
under Article 148. be u 

_ Adverse possession—Possession of redeeming co-mortgagor——If adverse to non-r ing co-mortgagor— 
The mortgagor's right in the mortgage dated 10th April, 1881, devolved on R and B by 
urchase. On B’s death in 1896, the appellant (his daughter) became entitled to his interest. R in 
922 p rted to sell the entire interest of the mortgagois to the father of the dent who filed 
the quits kr redemption. A claim made on behalf of the appellant’s interest for half a share of the 
ro then in mortgage was Se daa the father of the respondent by notice dated 23rd 
Seon er, 1924. The suit for, con ed by the father of the respondent was decreed and 
possession was taken on 15th June, 1927 and 16th June, 1927. Appellant as a co-mortgagor filed 
the present action on 20th July, 1956 for redemption, partition and possession of her half share. 
On the question of limitation, . 

Held, A claim by a non-redeeming co-mertgagor to recover his share of the mortgaged property 
from the redeeming co-mortgagor who came into possession of it on redemption, can be made only 
on payment of his share of the mortgage amount, costs of redemption incurred, etc. No right to 
possession exists without such payments as under the law, the redeeming co-mortgagor is subrogated 
to the rights of the original mortgagee ; the co-mortga,gor’s suit even if it be for possession will in 
substance be only for redemption and cannot be regarded as a suit for possession. 


Thcugh there is no identity of the original debt with the liability of the non-redeeming co-mort- 
gagor to the redeeming co-mortgagor, the subrogated rights possessed by the latter over the security 
Si be redeemable. erefore, the period of limitation applicable for redemption by the non- 
redeeming co-mortgagor cf his share of the property will be the same as that for redemption of 
the original mortgage as prescribed under Article 148 of the Limitation Act. 


On the facts, on the date when the father of the respondent asserted full title to the property, he 
was the owner of only one halfin the equity of redemptiun, and further he was not in actual possession 
of the property. In filing the suit for SER a the father of the respondent shauld be regarded 
si ing only his legal right to the equity redemption, namely, that of a co-mortgagor to obtain 
redemption of the mortgage. When he obtained possession, he should be held to have obtained 
redemption and consequent possession by using un a as a co-mortgagor and not otherwise. 
His possession thereafter cannot be regarded as hostile to the co-mortgagor use under the law 
he would be entitled to retain possession under a lawful title by virtue of his redemption of the criginaT™ 





* S.A. Nos. 405 and 406 of 1959. . ; Ist October, 1963, 
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mortgage: The appellant could not have obtained possession without payment of the moitgage 
money. There will be no title available ta the respondent by adverse possession. 


Valliamma Champaka v. Sivathanu Pillai, (1964) 1 M.U.J. 101 (F-B.), referred. r 


Appeals against the decree of the Sub-Court, Tirunelveli, in A.S. Nos. 6 and 7 
of one preferred against the decrees of the District Mupsif of Tenkasi, in O.S. 


Nos. 203 and 204 of 1956. 
T. R. Mani and K. Saroabhauman, for Appellant. 
S. V. Gopalakrishnan Ayyar and P. N. Appuswami, fon Respondents. 
The Judgment of the Court was delivered by : 


S. Ramachandra Iyer, C.J.—The question involved in this Reference which has 
been made by Kailasam, J., relates to the period of limitation applicable to a suit 
for redemption instituted by one co-mortgagor against another who had earlier 
redeemed the mortgage and obtained possession of the mortgage property. Recen- 
tly this Court had occasion to consider this very question in L.P.A. No. 18 of 19612 
where a Full Bench, by a majority held that in regard to mortgages created prior 
to the Transfer of Property Act, a redeeming co-mortgagor would be entitled to 
be subrogated to the rights of the mortgagee whom he redeemed, and that he 
in turn would be liable to be redeemed by his co-mortgagor with respect tọ the latter’s 
share of the mortgaged property within the period of limitation prescribed for the 
redemption of the original mortgage or within a period of 12 years from the date when 
as a consequence of his redeeming, he obtained possession of the mortgage property. 


We shall now refer briefly to the facts of the present appeal which arises out of 


a suit for redemption instituted by the appellant. The entire properties relative 


to this litigation originally belonged to three brothers who executed two othis on 
roth April, 1881, in favour of two persons Unnamalai and Palaniandi, stipulating 
a period of six years for redemption. 


The mortgagor’s right subsequently devolved by purchase on two brothers 
Radhakrishna Iyer and Balakrishna Iyer. They later divided the entirety of their 
joint family properties except with regard to theirinterest in the equity of redemption 
in the properties now forming thes ubject-matter of this litigation. Quoad such 
interest they continued thereafter, in view of the unequivocal character of the parti- 
tion to be co-owners. While so, on 19th October, 1896, Balakrishna Iyer died leav- 
ing his widow and a daughter, the appellant herein. She after her mother’s death 
succeeded to the interest of Balakrishna Iyer. 


On 14th February, 1922, Radhakrishna Iyer purported to sell the entire mort» 
gagors’ interest in the said properties, to the first respondent’s father. Shortly 
after his purchase, the latter filed O.S. Nos. 361 and 352 of 1924 in the District 
Munsif’s Court, Tenkasi, for redemption of the two mortgages executed on roth 
April, 1881. The suits were decreed and after payment of the amount due, the 
first respondent’s father obtained on 15th June, 1927 and 17th June, 1927 delivery 
of possession of the properties. 


The appellant claiming to be in the position of co-mortgagor succeeding as 
she did to the interests of Balakrishna Iyer, filed the present suit on goth July, 1956 
for redemption, partition and separate possession of a half share in the properties 
covered by the two original mortgages. The substantial defence to the action was 
limitation ; and that has been upheld by the Courts below. The case for the 
appellant is that the first respondent being subrogated to the rights of the original 
mortgagees—Unnamalai and Palaniandi, her claim for redemption of her share 
will be governed by Article 148 of the Limitation Act. Ifthat case were to be ac 
ted it is conceded on behalf of the respondent, that the present suit must be regarded 
as being filed within time, in view of two written acknowledgments made by each 
eae of the mortgagees’ sons on 10th May, 1906 and roth July, 1923. 





I. Since reported as Vallianma Champaka v. Sivathanw Pillai, (1964) 1 MLJ. 101 (FB). 
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Mr. S. V. Gopalakrishna Iyer appearing for the respondent, however contended 
that Article 144 and not Article 148 would be the proper provision of the Limita- 
tion Act thatwould apply to the present case. Article 144 is a residuary Article, 
in regard to suits for possession. We have, therefore to see first whether the sult 
in the present case is one for possession and secondly whether there is no other appro- 
priate provision in the Limitation Act within which the claim will fall. 


The first aspect of the question presents little difficulty. A claim by a non-redeem- 
ing co-mortgagor to recover his share of the mortgage property from the redeem- 
g co-mortgagor who came into possession of iton redemption, can be made only 
on payment.of his share of mortgage amount, costs of redemption incurred, etc. 
No right to possession exists without such payments as under the law, the redeemthg 
co-mortgagor is subrogated to the rights of the original mortgagee ; the co-mort- 
gagors’ suit even if it be for possession will in substance be only for redemption. That 
cannot, therefore, be regarded as a suit for possession. Learned Counsel, however, 
would argue that when the co-mortgagor (first respondent’s father) paid off the 
mortgage, the mortgage wa% automatically extinguished and that no rther rights 
could subsist in the person redeeming on the basis of the discharged mortgage. 
Support for this contention was sought in the decision of the Supreme Court in 
Prithi Nath v. Suraj Ahir?, where it was held that once the mortgage money was paid 
by the mortgagor to the mortgagee there would not remain any debt from the‘mort- 
gagor to the mortgagee and that, therefore, the mortgage would no longer subsist. + 
The decision was not concerned with any adjudication of rights between the co- 
mortgagors, the dispute there being between the immediate parties to the mortgage, 
namely, the mortgagor and the mortgagee. The argument indeed runs counter to 
sections 92 and 95 of the Transfer of Property Act. It is now well settled that 
where a co-mortgagor redeems a mortgage created after Act II of 1929 which secured 
not only his property but that of his co-mortgagor, the latter will be entitled to redeem 
his share of the mortgage property from the redeeming co-mortgagor by payment of 
his share of the original liability, expenses of redemption, etc. In the decision 
rendered in L.P.A. No. 18 of 1961? recently this Court held that the rule will 
be the same even in respect of mortgages created prior to the coming into force of 
the Transfer of Property Act, 1882 as in the instant case. But learned Counsel for 
the respondent would however argue that such a right of redemption in the 
co-mortgagor would be unrelated to the original mortgage but stand as a distinct 
statutory right in its essence asa claim for possession. ‘This contention again has 
bees negatived by the majority of the Judges in the unreported decision? to which 
reference has just now been made. Even in the dissenting judgment of Venkata- 
raman, J., it was held that the position of the redeeming co-mortgagor would 
be that of a statutory mortgagee and that the non-redecming co-mortgagor could 
obtain redemption within the sixty years from the date of redemption. None of the 
learned Judges who decided that case, regarded the suit by the non-redeeming co- 
mortgagor as anything but one for redemption. It is true that the liability of the 
non-redeeming co-mortgagor is based on the principle of contribution and such 
liability will not be of the same character as the one for repayment of the original 
liability. The exact nature of the liability arose for consideration in Mamundi 
Kaduveiti v. Somasundara Chetti?, where a non-redeeming co-mortgagor sought the 
scaling down under the provisions of the Madras Act IV of 1938 of the amount 
due by him by way of contribution, as if his liability was part of the original mort- 
liability. That claim was negatived. But that does not mean that the redeem- 
ing co-mortgagor does not get the benefit of the security which he redeemed when 
he secks to proceed against the co-mortgagor for contribution. The security being 
available to him, any suit by the non-redeeming co-mortgagor for recovery of his 
share of the property can only be one for redemption. In other words, although 
there is no identity of the original debt with the liability of the non-redecming to 
the redeeming co-mortgagor, the subrogated rights possessed by the latter over the 
a A. 
l. ALR. 1963 S.Q. 1041. Stoathanu Pillai, rp 1 M.L.J. 101 (F.B.). 
2 Since reported as* Valkamma Ghampaka v. 8. (1959) 2 M.L.J. 122. 
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security will be redeemable. Therefore, the period of limitation applicable for 
redemption by the non-redeeming co-mortgagor of his share of the property will 
be the same as that for redemption of the ogiginal mortgage. In the Full Bench 

: decision referred to above, it was held that there was an alternative period avail- 
able ; but for obvious reasons the appellant is not basing his rights on it. 


Learned Counsel for the respondent then argued that whatever might be the 
position in ordinary cases of redemption by a co-mortgagor the same rule should 
not apply to a case where a co-mortgagor proceeded to redeem the mortgage asser 
ing exclusive title in himself. Such assertion it was claimed amounted to an ouster 
ofthe co-mortgagor, who if he did not redeem within 12 years of the open assertion 
of hostile title should be held to have lost his rights by adverse possession. It 
appears that during the pendency of the suit filed by the first respondent’s father 
for redemption of the original mortgage, a claim was made by the appellant’s 
mother for a half share of the property then under mortgage ; the same was repudi- 
ated by the former by his notice dated 23rd September,*1924. 


We are, however unable to see how there can be any question of adverse posses- 

Sion in such circumstances. At the time when the notice was issued by the first 
respondent’s father asserting full title to the property, he was the owner of only one 
half in the equity of redemption ; further he was not in actual possession of the pro- 
perty. There could therefore, be no question of any adverse possession of the 
appellant’s half share of property for the reason that the first respondent’s father 
was not then in possession of the property. Nor is there any evidence of adverse 
possession of the appellant’s share of the equity of redemption. Even earlier the 
first respondent's father filed the two suits in that year for redemption of the mortga- 
ges on the basis that he had acquired title’ to the equity of redemption by virtue of 
the sale effected by Radhakrishna Iyer. In so doing, he should be regarded as assert- 
ing only his legal right to the equity of redemption, namely, that of a co-mortgagor 
to obtain redemption of the mortgage. When as a result of those suits, he obtained 
possession of the property, he should be held to have obtained redemption and con- 
sequent possession by using his position as a co-mortgagor and not otherwise. Again 
his possession thereafter cannot be regarded as hostile to the co-mortgagor because 
‘under the law he would be entitled to retain such possession under a lawful title by 
virtue of his redemption of the original mortgage. To put it differently, although 
he might have been asserting full title to the property in himself, his possession being 
referable to a lawful title under which he could hold the entire property, no question 
of unlawful or adverse possession postulating a trespass can at all arise. Further 
till goth July, 1956 when alone the appellant offered to pay her share of the mort- 
gage liability she could not have obtained possession without payment of the mort- 
gage money. It will follow, therefore, that there will be no title available to the 
first respondent by adverse- possession. The decision in Palania Pillai v. Ibrahim 
‘Rowther’, on which reliance was placed was a case where a co-sharer in possession 
of the property created an usufructuary mortgage over more than her share asserting 
exclusive title to the full extent. It was held that the purchaser who obtained 
possession of the property from the co-sharer, must be held to have ousted the other 
co-sharer, as his possession of the entire property was to the knowledge of the other 
co-sharer adverse. In the present case, when Radhakrishna Iyer sold the equity 
of redemption to the first respondent’s father he had no possession of the property, 
the actual possession being in the mortgagee. There has, therefore, been no ouster 
of the appellant by the first respondent. This does not mean that there could be 
no adverse possession with regard to a sharer in an equity of redemption. What 
all we say is that there is nothing in the present case beyond the notice dated 23rd 
September, 1924 to show that the first respondent’s father had prescribed any title 
' by adverse possession to a half share in the equity of redemption possessed by the 
other co-mortgagor. The notice itself was given after the commencement of the 
«æ Suit for redemption which in the circumstances of the case must be regarded as 
ee 
“1, (1942) 2 MLJ. 431: LLR. (1948) Mad. 15, ° 
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having been filed in the exércise of the lawful rights of the first respondent’s father 
as aco-mortgagor. The question, therefore, in the present case is one of limitation 
and not advese possession. Having regard to the fact that the appellant's suit in 
substance is one for redemption of fer share of the property it must be held 
to be within time as it has been filed within the period allowed for redemption of the 
original mortgages created on roth April, 1881. The result is that the Second 
sey es succeeds. A preliminary decree for redemption and thereafter for partition 


will be passed in favour of the appellant. Time for redemption two months. 
V.S. ° — Appeal allowed. 
| IN THE HIGH COURT OF JUDICATURE AF MADRAS. ¥ 
(Special Original Jurisdiction.) 
: PRESENT :—MR. justice K. SRINIVASAN. 
B. L. Agarwala z _. Petitioer* 
v. ° 
The Superintendent of Police, Special Police Establishment, 
Madras .. Respondent. 
Imports and Exports Control Act (XVIII of 1947), sections 5 and Violation of provisions of Act— 
Cognizance of off laint in writing by authorised officer—Not applicabls to Magistrate issuing search 


warrant section 96 of Criminal Procedure Code (V of 1898) in regard to alleged offence. 


Criminal Procedure Code (V of 1898), sections 94 and 96—Scope—Scarch warrant— When to be issued— For 
the purpose of investigation ’’—Meaning of—Stage before enquiry or trial—Ssarch to commence tnoestigation con- 
templated—Seizure of documents—Temporary deprivation alons contemplated—Inordinate delay after seizure in 
returning documents—No prospect of trial for offence—Mandamus, if can be tssued. 


Section 6 of the Imports and Exports Control Act only placed a bar upon the Court to take cogni- 
zance of any offence punishable under section 5 except upon a complaint in writing by an officer pro- 
-perly authorised. e taking of the cognizance for the purpose of section 6 is relevant only when the 
Marivate proceeds with the enquiry or the trial of such offence, and has no relevance whatsoever to a 
stage anteriorthereto. It doesnot prevent the Magistrate from issuing a warrant for the search in connec- 
tion with the alleged offence. s 


Before the issue of a search warrant under section 96 of the Criminal Procedure Code the Cour 
has to be satisfied that the person suspected to be in possession of the documents would not produce the 
same on the issue of a summons under section 94 of the Code. Section 94 ofthe Code enables the Court 
to issue summons when it considers that the production of the document is necessary “‘ for the purposes 
of any investigation’. The expression “ for the purposes of any investigation ” does not refer only to 
a stage where an investigation has already been commenced. It could be at a stage before any 
enquiry or trial. 

The Court does not take cognizance of an offence at the stage of investigation. On a complaint 
being presented to a Magistrate it would be open to him either to take izance of the offence or 
to direct the police to undertake an investigation. It follows that the failure of the Magistrate to 
take cognizance of the case does not prevent him from directing the investigation into the case and if 
the investigation into that case required that a search for any documents should be ordered, the 
Magistrate was fully competent to issue a warrant under section 96 of the Code. 


In the present case the offence of trafficking in licences was suspected on the basis of information 
received by the Police Officer. There was no other information which could form the starting point 
for an investigation. Whether or not such an offence was committed, or even whether there was 
any basis for holding that such an offence had probably been committed would depend upon the 
scrutiny of the documents relating to licences covering the imports and those documents were m 
the possession of the party suspected of the offence according to the information to the police. Even 
for the purpose of commencing.the investigation it was nema for the Police Officers to examine 
these documents. Where in such a case the Police Officer seeks the assistance of the Court to obtain 
possession of the documents that is not part of the investigation into the offence, 


Where the Magistrate on the basis of a statement on oath made before him by a Police Officer 
issues a search warrant in connection with or for the pores of an investigation into an offence, even 
if such an offence is non-cognizable, it can be that the issue ofa search warrant itself indicates an 
implied order to investigate into the offence if such order should be necessary. 


The constitutionality of section 96 rested on the basis that it was not a permanent deprivation 
of the property but was only a temporary interference with the right of enjayment of the property 
and for the limited purpose of investigation. 
Sa 


*Writ Petition No. 48] of 1961. | 25th October, 1962. 
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In view of the inordinate delay in keeping the documents afterseizure and with no prospect of 
the matter reaching the Court, the writ of mandamus was directed to be issued with certain condi- 
tidns for the return of the documents. 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of mandamus directing the Tespondent to return 
all the files seized from the petitioner after declaring the Investigation started as 
illegal. 

_ M. È. Nambiar and Mjs. Sundararajan & Sivasami, for Petitioner. l 
The Additional Government Pleader on behalf of the Respondent. 
” The Court made the following 


Orper.—This is a petition under Article 226 of the Constitution praying for 
the issue of a writ of mandamus or-other appropriate writ to direct the respondent, 
the Superintendent of Police, Special Police Establishment, Madras, to return 
all the files seized upon search, after declaring the investigation to be illegal. 


On 3rd September, 1960, two Police Inspectors, working in the Special Police 
Establishment, Madras, armed with warrants issued by the Second Presidency 
Magistrate, Madras, made searches of the office and the Yesidence of the petitioner. 
The warrant purported to authorise the Inspectors to search for incriminating docu- 
ments in connection with the suspected commission by the petitioner of the offence 
of trafficking im import licences, punishable under section 5 of the Imports and 
Exports Control Act, 1947. The petitioner claims that at no time before the search 
was any summons issued to him to produce any documents. The warrant autho- 
rising a general search without any reference to the seizure of particular documents 
is ‘claimed to be improper. The officers who conducted the search made wholesale 
seizure of all the files and papers without even looking into the documents to see 
if the nature of the document had any relevance to whatever offence it was that they 
were investigating. The petitioner attacks the issue of the search warrants of such a 
general nature as based upon misrepresentations on the part of the Police Officers 
with a view to fish out evidence against the petitioner, and he attacks the bona fides 
of the officers in question and the obtaining of the warrants as a gross abuse of 
judicial process. The further cgntention advanced is that no complaint has been 
filed and that no Court authorised the investigation of any offence. It is urged that 
an offence under section 5 of the Imports and Exports Control Act is a non-cognizable 
offence, investigation into which has to be authorised by the previous sanction of a 
Magistrate. The failure to comply with section 155 of the Criminal Procedure Code, 
according to the petitioner, has rendered the investigation wholly illegal and the 
seizure of any documents in the course of such investigation is claimed to be 
without jurisdiction. For these reasons, the petitioner prays that the investigation 
may be declared to be illegal and a writ issued to direct the respondent to return 
all the files seized from the petitioner. - 


On behalf of the respondent, it is contended that on receipt of reliable infor- 
mation that the petitioner was trafficking in import licences, an application was 
made to the Second Presidency Magistrate and warrants obtained, on 3rd September, 
1960. On a search of the office and the residential premises, various documents 
were seized. Some of them are said to be of an incriminating nature. The docu- 
ments were produced before the Magistrate, who issued the warrants and with 
the permission of the Magistrate, the documents were retained in the custody of 
the police for the purpose of investigation. In pursuance of the orders of the Court, 
some of the documents were returned to the petitioner and several of the licences 
recovered were also returned to the concerned parties under orders of the Court, 
Subsequently, the petitioner moved the Court for the return of the remaining docu- 
ments. Except for a small number of documents which were required for complet- 

— ing the further investigation, the respondent was prepared to return the rest. But 
the petitioner sought for time to consult his headquarters at Calcutta. In the mean- 
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time the present writ petition had been filed so that during the pendency of the 
writ petition, the respondent could not return the remaining documents., 


The respondent further contends that the documents that were seized were 
required for the purpose of investig&tion and that no illegal act has been committed 
by the respondent and that no duty has been cast upon him to return the docu- 
ments at this stage whem the investigation is not complete. It is claimed that it is 
open to the petitioner to move the Second Presidency Magistrate, under whose 
authority the documents have been seized for the return of the documents and that 
the writ jurisdiction of this Court cannot be invoked when other suitable remedies 
are open to the petitionér. It is further claimed that on or about 8th September, 
1960, orders of the Third Presidency Magistrate were obtained for commen ing and 
continuing the investigation into this case. It is accordingly contended that there 
is pra of any description attaching to the proceedings which the police are 
seize of. ° 

It is unnecessary to canvass the other averments in the counter-affidavit except 
to mention that the respendent is prepared, and was prepared in the proceedings 
before-the Second Presidency Magistrate to return the major portion of the docu- 
ments still in his custody. 


The warrant issued by the Second Presidency Magistrate states : 


“ Whereas information has been laid before me of the suspected commission of the offence of 
trafficking in import licences....and it has been made to appear to me that the production of the 
incriminating documents connected with the above offence is essential for the enquiry about to be 
made into the said offence...... = 


It is common ground however that no enquiry was pending before the Magistrate 
and that the expression ‘‘ enquiry ” found in the warrant really msaas “ investiga- 
tion ” into the said offence. The petitioner moved the Second Presidency Magis- 
trate for certain copies of documents to be furnished to him, which were the infor- 
mation on which the search warrant was issued and the statement of any officer 
recorded by the Court before the issue of the search warrant. In the order of the 
Magistrate dated 8th September, 1960, in that regard, itis stated that when the 
Court was moved for the issue of a search warrant on the allegation that the 
petitioner was suspected of having committed certain offences under the Imports 
and Exports Control Act, the Inspector of Police, Special Police Establishments 
was examined on oath. The Magistrate stated : 

“ From the materials placed before me, I found that there was reliable information that Agar- 
Wala had contravened the provisions of the Import Control Order and that the offence is punishable 
under the Imports and Exports Control Act. As such, I passed an order for issuing warrants 
and accordingly search warrants were issued to search the premises and seize the incriminating docu- 
ments connected with the offence from both the premises. I had reason to believe that Agarwala 
would not produce the incriminating documents if summons were issued to him.” 


This was part of the order made by the Magistrate upon the petition filed by the 

‘tioner seeking for certain copies. In the order dated grd September, 1960, 
preceding the issue of the search warrant, the learned Second Presidency Magistrate 
stated : 


— 


“ From the petition, the sworn statement and the report ing the substance of information, 
it is seen that there is reliable information to show that a has contravened orders under the 
Imports Control Order punishable under section 5 of Imports and rts Control Act, 1947. 


The records relating to the unlawful purchase of import licences are said to be m the premises 
mentioned in the petition. Agarwala is not likely to produce these documents if summons are 
issued since they incriminate him.” 

M. K. Nambiar for the petitioner contends that the search is illegal. The 
basis for this contention is that under section 6 of the Imports and Exports Control 
Act, no Court shall take cognizance of any offence punishable under section 5 
except upon a complaint in writing made by an officer authorised in this behalf 
by the Central Government. Section 5 dealing with the penalty for offence under 
the Act, provides for imprisonment for a term which may extend up to one year 
or with fine or with both. Under Schedule 2 to the Code of Criminal Proced use, 
it is provided that in respect of offences punishable with imprisonment for one year 
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and upwards but less than three years, the police shall net arrest without warrant. 

“Such offence is a bailable ona but not compoundable. Section 4 (f) of the Criminal 
Procedure Code defined a cognizable offence to mean an offence in respect of which 
a Police Officer may arrest even without a wasrant. From these provisions, it is 
quite clear that an offence punishable under section 5 of the Imports and Exports 
Control Act is a non-cognizable offence. Mr. Nambiar argues on the basis of 
section 6 of Imports and Exports Control Act that a duly authorised officer, which 
in the present case, would mean the Customs Collector, had not filed any complaint 
before the Magistrate, so that the Magistrate could not take cognizance of the offence. 
It is urged that the Magistrate cannot even order investigation into a non-cognizable 
offence until he takes cognizance of the offence in the manner provided by the 
law.” If he had not taken cognizance of the offence, it is contended that any 
proceeding by the Magistrate whereunder he purports to issue a warrant for 
the search in connection with the alleged, offence is illegal. $ 


To my mind there is a certain amount of confusion ip so far as the scope of 
section 6 of the Imports and Exports Control Act is concerned. Section 6 only 
placed a bar upon the Court to take cognizance of any offence punishable under 
section 5 except upon a complaint in writing by an officer properly authorised. 
The taking of the cognizance for the purpose of section 6 is relevant only when the 
Magistrate proceeds with the enquiry or the trial of such offence. After stating 
that no Court shall take cognizance except in the manner indicated, the section 
proceeds to say : 


“and no Court inferior to that of a Presidency Magistrate or a Magistrate of the First Class 


* 


shall try any such offence.’ 


It seems to me to be clear that this provision relating to cognizance of offences only 
deals with the enquiry or the trial by the Magistrate and has no relevance whatso- 
ever to a stage anterior thereto. This section imposes no bar whatsoever against 
the Magistrate from ordering a scarch. 


There is a clearly marked distinction between an investigation conducted by a 
Police Officer and an enquiry or trial held by a Magistrate. In the present case, 
it is admitted that the matters had not reached the stage of enquiry or trial by a 
Magistrate and what all was being proceeded with by the Police Officers was an 
investigation into a suspected offence. The question however is whether the 
investigation in the present case in the course of which it is claimed the search was 
ordered was properly undertaken or whether it was vitiated for any reason whatsg- 
ever. Learned Counsel for the petitioner argues that the suspected offence being 
one of a non-cognizable nature, no investigation thereinto could have been under- 
taken without the permission of a Magistrate under section 1 55 (2), Criminal Pro- 
cedure Code, and if an investigation cannot be lawfully undertaken it should follow 
that for the purpose of aiding that investigation the Magistrate is equally incompe- 
tent to issue a search warrant. The question is how far this contention can be 
accepted. 


Section 94 of the Criminal Procedure Code deals with the issue of summonses 
for the production of any document or other thing. Where any Court considers 
that the production of any document or other thing is necessary for the purposes 
of any investigation, trial or other proceedings under this Code by or before such 
Court or officer, such Court may issue summons. This provision accordingly 
contemplates the assistance of the Court by way of issue of summonses for the 
purpose of any investigation. Section 96 provides for the issue of a search 
warrant. The relevant part of that section is extracted below : 

“ Where any Court has reason to believe that a person to whom a summons or order under 


section 94 has been or might be addressed will not or would not produce the document or thing as 
required by such summons......., it can issue a search warrant.” 


Before the issue of the search warrant, what the Court has to be satisfied about is 
«hat a person is suspected to be in possession of a document or a thing and that the 
summons issued tọ that person for the-production of the document er the thing was 
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not likely to produce the document or the thing. On its being satisfied on these 
aspects, the Court is entitled to issue the search warrant. It will be noticed that 
section 94 egables the Court to issue summons when it considers that production 
of the document is necessary ‘‘ for tke purposes of any investigation and where the 
Court believes that such a summons might not be complied with, it is competent 
under section 96 to issue ‚the search warrant. The expression “‘ for the purpose of 
any investigation ° does not seem to refer only to a stage where an investigation 
has already been commenced. If the Police Officer receives information that an 
f offence of a non-cognizable nature may be, has been committed, or is suspected 
to have been committed is it open to him to ask for a search warrant or for the 
Court to grant one? It is true that under section’ 155 (2); Criminal Procedure Code, 
no Police Officer shall investigate a non-cognizable case without the order of Magis- 
trate. The short question then is whether it is necessary for the Police Officer to 
obtain the drders of the Magistrate for the investigation of the non-cognizable case 
before he can seek the assistance of the Magistrate under sections 94 and g6, as 
the case may be. In the present case, it is true that specific orders for the investiga- 
tion of the alleged offence were not obtained till 8th September, 1960. So it is 
conceded in the counter-affidavit of the respondent. The search warrant was 
however issued on 3rd September, 1960. I have already expressed my view that 
it is unnecessary for the Magistrate to have taken cognizance of any offence or case 
before he can issue a search warrant. Ifunder section 94 a Court can issue summons 
for the production of a document for the ‘‘ purposes of investigation °’, that would 
be at a stage before any enquiry or trial. The Court does not take cognizance of 
an offence at the stage of investigation. That has been laid down in Gopaldas v. 
State of Assam1. In that case, a complaint was presented before the Additional 
District Magistrate, who forwarded it to the First Class Magistrate, for disposal. 
The First Class Magistrate directed the officer in charge of Gauhati Police Station 
to register a case, investigate and if warranted submit a charge-sheet. After investi- 
gation, a charge-sheet was laid. It was contended before the High Court that 
the Magistrate acted without jurisdiction in directing the police to register a case 
and investigate it. This contention was dealt with by their Lordships of the Sup- 
reme Court. They pointed out that though the Magistrate was certainly empowered 
to take cognizance under section 190, Criminal Procedure Code, upon receiving a 
complaint, he however decided not to take cognizance but to send the complaint 
to the police for investigation as the offences complained of were cognizable offences. 
The Supreme Court pointed out that Chapter XVI of the Code would come into 
play only if the Magistrate had taken cognizance of the offence. ` If he took cog- 
nizance of the offence on the complaint filed before him, he was bound under 
section 200 and the succeeding sections to deal with the matter in a particular way. 
But if he did not take cognizance, he was not obliged to examine the complainant _ 
on the oath and the witnesses present. It was open to the Magistrate acting under 
section 156 (3) of the Code to direct the police to undertake an investigation. It 
is clear from the above that the mere fact that a complaint is presented to a Magis- 
trate, even if it discloses the commission of a cognizable offence, does not result in 
the Magistrate taking cognizance of the offence then and there. It follows there- 
fore that the failure of the Magistrate to take cognizance of the case does not pre- 
vent the Magistrate from directing investigation into the case and if the investiga- 
tion into that case required that a search for any documents should be ordered, 
the Magistrate was fully competent to issue a warrant under section 96 of the Code. 
The further contention however is that section 94 of the Code refers to investigtion 
of an offence and that since under other provisions of the Code an investigation 
into a non-cognizable offence is incompetent except under the orders of the Magis- 
trate scction 96, which is complementary to section 94 would also be inapplicable 
_in so far as the issue of a search warrant in connection with an investigation into a 
non-cognizable case is concerned. I am not satisfied with the validity of this 
argument. Section 96 to my mind is of far greater amplitude than section 94- 


a a 
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I am generally in agreement however with the proposition that an investigation 
into a non-cognizable offenee can be undertaken only on the orders of the Magis- 
trate, a proposition which rests upon a provision in the Code itself. But I am un- 
willing to accede to the contention that the éxpression “‘for the purpose of any 
investigation ” occurring in section 94 cannot deal with a stage anterior to the 
commencement of the investigation itself. It is easy to see that though some 
information might be conveyed to the Police Officer of the suspected commission of a 
non-cognizable offence whether or not to proceed with the Investigation thereinto 
and obtain the orders of the Magistrate, would depend upon the material on the 
basis of which alone the Police Officer can accept the complaint at its face value. 
In the present case, the offence of trafficking in licenses was suspected on the basis 
of ihformation received by the Police Officer. Except for the information, there 
was nothing which could form the starting point of an investigation in this case. 
Whether or not such an offence was committed, or even whether thtre was any 
basis for holding that such an offence had probably been committed would depend 
upon the scrutiny of the documents relating to licenses eovering imports. Such 
documents were upon the information given to the Police Officers in the possession 
of the party who was suspected of having committed the offence. It seems to me 
therefore that even for the purpose of commencing the investigation, it was neces- 
sary for the Police Officers to examine these documents and it is only after a scrutiny 
of the documents that the question of ‘undertaking the investigation into the sus- 
pected offence could possibly arise. Where in such a case the Police Officer seeks 
the assistance of the Court to obtain possession of any documents, that is not part 
of the investigation into the offence. It is only for the purpose of enabling the 
investigation to be started that such a course has to be adopted. The argument of 
the learned Counsel if accepted would seek to interpret the expression “‘ for the 
purpose of investigation” as “ during an investigation .? That, to my mind, is 
not the correct meaning of that expression. 


Learned Counsel for the respondent has referred to K, alinga Tubes, Limited v. D. 
Suri*. In that case, a search warrant of a general nature had been issued. In 
that case also, the suspected offence was one of a non-cognizable nature, being one 
punishable under section 5 of the Imports and Exports Control Act. The learned 
Judges observed that the contention that a general search cannot be ordered before 
Investigation under Chapter XIV of the Criminal Procedure Code had been com- 
menced could not be accepted. They refer to the expression “‘ for the purpose of” 
occurring in section 96, sub-section (2), clause (iii) and hold that it could not be 
construed as meaning “‘ during the pendency of” an interpretation which accords 
with what I have stated above. Proceeding further they observe : 

“It is however contended that in any case since the Special Police Officer is not shown to have 
been authorised under section 6, Delhi Special Police Establishment Act, 1946, it cannot be predicated 
that the search is a link in the chain which is likely to lead to the stage of investigation or enquiry 
under the Criminal Procedure Code. This argument however cannot be sustained. It is true as 
admitted, that the stage at which the search warrants were issued was only a kind of prelimmary 
investigation by the Special Police outside the Criminal Procedure Code. But the fact cannot be 


ignored that the moment the Special Police Officer is able to gather all the materials a proceeding 
under the Criminal Procedure Code is bound to be initiated.” 


It seems to me that these observations support the view that I have taken that 
section 96 read with section 94 of the Criminal Procedure Code, does not prohibit 
the issue of warrants for search even at a stage prior to the commencement of the 
actual investigation into the suspected offence. 


The learned Judges also examined the contention that the issue of the search 
warrants was intended to aid a roving enquiry and that the Magistrate had not 
applied his judicial mind to all the requirements of section g6. I have already 
extracted the order of the Magistrate preceding the issue of the search warrant and 
though no doubt it was a general search that was ordered by the Magistrate, it 
was impossible in the circumstances for the Police Officer to specify any particular 
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document as the one that was necessary. The learned Judges point out that while 
no doubt the issue of search warrants, whether of general nature or of a particular 
nature, myst rest upon the strict requirements of the law, it is equally important 
in the interests of administration ®of justice that reasonable facilities for searches 
should be afforded to all public officers engaged in the discharge of their duties 
connected with investigation of suspected offences and that the duty of balancing 
these two conflicting considerations was vested by section 96 in the Magistrate. 
Whether or not in any particular case the Magistrate had applied his mind to this 
aspect of the matter had to be examined independently of the general question. 
In the present case, I am satisfied that the Magistrate had adequate reasons before 
him which justified the issue of a general search warrant. 


One of the grounds taken by the petitioner is that Article 19(1) (f) of the Consti- 
tution hasebeen infringed. This ground has however not been argued and in view 
of the order that I propose to make, it is not necessary to examine that contention. 


I may also point out that where a Magistrate on the basis of a statement on 
oath made before him by a Police Officer issues a search warrant in connection with 
or for the purpose of an investigation into an offence, even if such an offence is 
non-congnizable it can be that the issue of a search warrant itself indicates an 
implied order to inveftigate into the offence if such order should be necessary. 
The Magistrate was fully aware that the offence was a non-cognizable one. Even 
assuming that the search warrant was asked for the purpose of the commencement 
of the investigation, I am prepared to hold in the circumstances of the case that 
the Magistrate can be deemed to have ordered the investigation. In addition, it 
may also ‘be pointed out that immediately following the search of the premises and 
on the production of the documents into Court after search and on the application 
of the Police Officer, a formal order directing investigation into the offence was made. 


For the reasons stated above, I am unable to agree that the investigation was 
without any authority or on that ground the issue of the search warrant should be 
declared to have been illegal. 


Notwithstanding the above conclusion, it seems to me that the further relief 
sought by the petitioner, viz., for the return of the documents seized, can be dealt 
with independently of the other question. Most of the documents seized from the 
petitioner appear to have been returned to him with the exception of a few. The 
search was made on 3rd September, 1960 and the documents were seized on that 
date. More than two years have passed and no step for bringing the matter to 
Court by way of laying a charge-sheet appears to have been taken. I am unable 
to see any justification for keeping back the documents of the petitioner for such 
an unconscionable lengthy period, when there is no indication that the matter is 
being further prosecuted by the Special Police Establishment. In M. P. Sharma 
and others v. District Magistrate of Delhi?, their Lordships, in dealing with Article 
1g (1) (f) of the Constitution, pointed out that a search and seizure is only a tempo- 
rary interference with the right to hold the property searched and the article seized 
and that the statutory recognition in this behalf conferred in section 96 of the Gri- 
minal Procedure Code is a necessary and reasonable restriction and cannot be consi- 
dered to be unconstitutional. The constitutionality of the provision was rested on 
the basis that it was not a permanent deprivation of the property but was only 
a temporary interference with the right of enjoyment of the propety and for the limited 
purpose of investigation. In the present cass, more than two years have passed since 
the seizure of the documents and far from being a temporary dispossession, the 
retention of the documents by the Police Establishment has practically become 
permanent. Unless it is a case where the original documents themselves are 
necessary for being retained, on the ground that they are either forged documents or 
the like reasons, there should be no objection to the return of the documents to the 
party concerned. The reasons for such return are all the more imperative, because 
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nothing has been stated even in the counter-affidavit to indicate that any stage of 
taking the matter to the Court 4s at all likely to be reached. It seems to me therefore 
that this is a proper case where a writ of mandamus should issue to the tespondent 
directing the return of the documents still in h$ possession, but subject to the 
following conditions. The respondent will report to the Court which ordered 
the issue of the search warrants and satisfy that Court whether any particular 
document has to be retained in original for the purpose of investigation or trial, and 
unless the Court is satisfied in that regard and makes suitable orders for further reten- 
tion of any particular document, the documents shall be returned to the petitioner 
within one month from today. 6 


The rule nisi will be made absolute subject to the condition indicated. In 
the circu mstances of the case, there will be no order as to costs. 


V.S. eak l Petition allowed. 
Rule made absolute. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. S. RAMACHANDRA IYER, Chief Justice, AND MR. JUSTICE P. RAMA- 
KRISHNAN. 


a 


C. Hariprasad and Others .. Appellants* 
y. 
Amalgamated Commercial Traders Pvt., Ltd. .. Respondents: 


Companies Act (I of 1956), sections 433 and 434—Winding-up order—When to be passed—“ Unable to 
pay ts debts”, meantng of—Creditor demanding payment of two debts—Company disputing one—Other debt well- 
Sounded—Refusal to order winding up on ground that company was commercially soloent—Propristy and legalityp— 
Shareholder to whom declared dividend 1s e Rei to apply for winding-up order—Absence of assets to pay divi- 
dend declared—If bar to declaration of dividend.—Section 426 (g)—Applicabiltty and scope—Shareholder 
entitled to dindend declared, if “ creditor” entitled to aay ale section 433 (a)—Section 483 (a) and 
ce pee eins dere pi and 207—Divi Declaration—Principles—Effect of ee 

1 ing payment conditional on receipt of ‘assets—Validuty.—Transfer of shares—I conneys right 
to dividend already declared. om ee £ j 


Maxim, quilibet potest renunciare juri pro se introducto—A licability and scope—Interpretation 
of Statutes—Mandatory provision—If can be waiwsd—Ficdions—Effect aad operation of. 


Scction 433 of the Companies Act, 1956, pruvides that a company may be wound up by the 
Court if ıt 1s unable to pay its debts. Section 434 states that if a creditor who is entitled to receive a 
sum of more than Rs. 500 from the company has made a demand in the prescribed manner on the 
company and the company has, for three weeks thereafter, neglected to pay his dues, it must be® 
deemed to be unable to pay its debts. 


The effect of the statutory notice is that unless the debt is paid within three weeks or some arrange- 
ment is made with the creditor, the company is in the position of being conclusively estopped from 
denying that it is unable to pay its debts, and in such a case it would really be uunecessary tv inquire 
whether the company is in fact solvent or not. 


Where the petitioning creditor makes a demand cof two sums of money one of which is disputed 
by the company but the other is well-founded, it will be competent for the Court to direct the wind- 
ing up of the company, if otherwise the petition can be held to be well-founded on the basis of the 
inability of the company tu pay that sum. 


It is not open to the Court to refuse an order for winding up on the ground that the company 
was financially sound. It is not the law that so long as the com, any is commercially solvent, it cannot 
be wound up at the instance of one of its creditors although he was unable to get his dues paid in spite 
of a demand having been made by him and such demand remained without being complied with 
for more than three wecker. 


Wheré the statute requires the Court to treat a company as if it were insolvent, that is, unable 
to pay its debts, if certain things were done, the question which the Court has to consider is whether 
the event has happsned on the ha ing of which the statute requires the Court to deem it insolvent, 
and not whether the Cuurt would be satisfied on the evidence before it, that the company was really 
insolvent. 

Where in a particular case the debt is disputed, the Court hearing the windirg up petition will 
have to decide whether the dispute rests on any substantial ,iound. If it finds that there is no subs- 
tantial defence, it will have to proceed with the petiticn ; utherwise the Court can leave the claim 
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to be proved in an ordinary civil action. Ordinarily the Court should investigate the question. 
The Court has, however, a discretion in the matter. If it finds that the defence is a substantial one, 
it can direct che creditor to establish his claim in an independent acticn. Iı has an equal discretion 
to decide the dispute, particularry in cas where the defence to the claim is unsubstantial, and once 
it is proved that the debt is due tothe petitiuning creditor, it should pioceed with the winding up 
petition, 


The abject of section 434 is to create a fiction as to when a company can be deemed to be unable 
to pay its debts ; and within the area of its operation such a fictiun must be regarded as a reality. 
‘Uf the case cumes within the scope of that fiction, it would not be open to the compauy to say that 
in reality it is in a position to pay its debts or for the Court to contradict the fiction At the same 
time the fiction cannot be extended tu operate beyond the purp< se for which it is intended. 


Section 434 (1) (a) is distinct from section 434 (1) (c) which relates to a state of commercial in- 
solvency. In the latter case, it will no doubt be open to the Court to fid out. on a consideration 
af the value of existing assets and liabilities of the company whether it is really in insolvent circum- 
stances. Butin the former case, section 434 (1) (a), no such investigation is called for, nor can it 
even be dndertaker: It is sufficient for theepurpuse if there be a failure on the part of the company 
to meet the demand in terms of the statute. For the purpose of application of section 434 (1) (a) 
all that is necessary is to find whether the amount was due to the creditor on the three dates, viz., 
the date of issue and service*of the notice under that provision, the date of the presentation of the 
petition and the date of the passing of the order of winding up. If by any of these three dates the 
claim happens to be discharged, the fiction will cease to operate and the company cannot be regarded 
as one unable to pay its debts. 


The mere. fact that the other c.editors of the company have not made demands for payment 
cannot prevent a windim, up of ihe company, if the amount due to the petitioning creditor continues 
tu remain unpaid. The Court, however, in a propriate cases, would make an order directing the 
company to be wcund up on the ground of its mability to pay its debts, but at the same time direct 
the order to be kept in abeyance for a period of, say, three weeks, in orden to enable the company to 

y up the debt due to the petitioning creditor, and in default to provide for the windin, up and 
er proceedings thereon. 


- When a company declares a dividend on its shares, the debt immediately becomes payable to 
cach shareholder in respect of his dividend for which he can sue at law. The right to participation 
in the ts of the company in a shareholder even exists independently of any declaration of dividend. 
A declaration is necessary only for its becoming payable. Once a declaatiin of dividend is made 
and it becomes payable, it vartakes of the nature of a debt due from the company to the shareholder; 
the position of the company which is a distinct juristic entity is not that of a trustee but cnly that of a 
debtor. Therefore a sLareholder to whom dividend is payable and who had made the statutory 
demand fo. payment thereof in accordance with section 434 and failed to get satisfaction for more 
than three weeks is competent to apply fur an urder of winding up under section 483 cf the Act. 


The mere fact that he will be a contributory in case the company were to be wound up, would 
not affect the position, and it cannot be held that for that reason he cannot be regaided as a creditor 
of the cumpany so as to entitle him to file the petition for winding up, in view of section 426 (g). Sec- 
tiun 426 (g) only applies in the course oi viuda up proceedings and, so long as the company is func- 

*tioning, it cannot A said that even outside the winaing proceedings, a sharehulder to whom a divi- 
derd become due is not a creditos of the company. 


Nor can it be said that declaration of dividend even before the actual receipt of assets is Invalid, 
30 as to render the sharcholder incompetent to file the petition. Section 205 only lays down that the 
dividend should be paid out of the prefits. Actual receipt of profits is not necessary ; nor is it neces- 
sary that there must be actually cach ijand or with the bankers of the company tu the full amount 
ofthe dividend declared. 


. „A resolution of the company enabling payment of the declared dividend conditional on the 
receipt of profits cannot be declared invalid as contravening section 207 of the Act. Section 207 pio- 
vides a penaity in the event of non-payment of dividend within the period prescribed and is intended 
to protect the sharehouders against the arbitrary acts of the company in delaying, ent of the 
dividends beyond the period prercribed. But on that account, the declaration dividend itself 
would not be invalid. The debt becomes due, and if at all, only the condition postponing payment 
to a futue date would be invalid as contrary ta the mandatory provisions of section 07, and in that 
view, the original but te resolution relating to the declaration of dividend should be regarded 
as the resolution actually passed and the divide:.d would become payable forthwith. 


It cannot be held that because a shareholder to whom a dividend is payable hap to be a 
director fur even the mana,ing directar, } e should have paid himself out within 42 days of the declara- 
tion of dividend as laid down in section 207 and that if he defaults to do s, it would not be open to 
him to make a claim later on for the dividend and to sustain a petition for winding up on the basis 
of that unpaid debt, which is a debt for purposes of section 433. Declaration of dividend and the 
non-payment thereof within the time limited by section 207 are respectively the act and default of the 
company, There can be no estoppel, by reason of that act or default, in the shareholder (director 
or managing director) from claiming what is due to him in his individual capacity frum the company. 


A transfer of shares, effected after a dividend had been declared by the company, cannot as 
against the company, convey title to receive payment of the dividend to the transferee, even if he 
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l y bought it cum dividend. Such a transfer can only create an equity between the buyer and 
seller of shares, the former being entitled to such dividend. Under section 206 of the Companies Act, 
dividends can be paid by the company only to the registered shareholde: at the time of the declaration. 

The Maxim, quilibet potest remmciare juri pro sé introduch, which means that anyune may, at his 
easure, renounce the benefit af a stipulation or otha right intreduced entirely in his own favour, 
exceptions. An individual cannot waive a matter in which the public have an interest, nor a 
public body, entrusted with powers tu be exercised for the benefit of the public waive their rigŁt to 
exercise and of those powers. Where there is an express statutory direction enjoining compliance 
with certain prescribed forms, it cannot be dispensed with. Section 207 of the Companies Act manda- 
tarily requires the dividends declared by a company to be paid within the time specified therein. 
The failure to pay within that time is an offence, and it would not be open to the shareholders to 
contract out of that provision or to waive the default. 


On appeals from the Judgment of the Honourable Mr. Justice Veeraswamll, 
dated the 20th day of December, 1961 and passed in the exercise of the Ordinary 
Original Civil Jurisdiction of the High Court in Company Petition No. 42 of 1960. 

R. M. Seshadri for S. V. Subramaniam, for Appellant in Ọ.S.A. No. 18 of 1962 
and for 2nd Respondent in O.S.A. Nos. 37 and 70 of 1962. 


The Advocate-General (V. K. Tiruvenkatachari) for 5. Ramachandran, for 
Appellant in O.S.A. No. 70 of 1962, 
i T. T. Srinivasan and A. N. Rangaswamy, for Appellant in O.S.A. No. 37 of 
62. 


G- Vasanta Pal, D. Padmanabhan and A. Basil Philip, for Respondent in O.S.A. 
No. 18 of 1962 and for the 1st Respondent in O.S.A. Nos. 37 and 70 of 1962. 


The Judgment of the Court was delivered by 


Ramachandra Ayyar, C.J.—These appeals arise from the Judgment of Veera- 
swami, J., dismissing an application filed by C. Hariprasad, the appellant in O.S.A. 
No. 18 of 1962, for directing the winding up of the Amalgamated Commercial 
Traders (Private), Limited, which will hereafter be referred to as the ‘ Company’. 
The petition was based on the inability of the company to pay its debt due to him. 
The appellants in the other two appeals claim also to be creditors of the company 
and they supported the petition for winding up of the company. All of them are 
shareholders in the company. 


The company was incorporated on 29th January, 1948 with a capital of 
Rs. 3,00,000 consisting of ten thousand tax-free cumulative preference shares of 
Rs, 10 each and two thousand equity shares of Rs. 100 each. Its object among othere 
things, was to take over the selling agency of India Sugars and Refineries, Limited, 
Hospet and exploit an agreement obtained from it by Mr. A. C. K. Krishnaswami, 
one of the appellants in O.S.A. No. 70 of 1962. The agency agreement turned out 
to be very profitable. The company maintained its accounts on the mercantile basis, 
the year adopted being the calendar year. Its main source of income was the com- 
mission earned from India Sugars and Refineries, Limited. Since the year 1950 the 
company has been able to declare very substantial dividends to its shareholders. 


For the year ending 30th December, 1959 the Directors of the company reported 
to its shareholders that the commission earned during the year had not yet been 
received from the principals and concluded by saying : 

“Vou will note that the disbursement of the proposed dividends to our shareholders will 
depend on our being able to collect outstandings from our principals.” 

At the General Body Meeting of the Company held on 30th December, 1959, 
tho owe Resolution relating to the declaration and payment of dividend was 
pa : : 


E that a dividend of Rs. 100 Pet share (taxable) on the equity shares be paid to such 
Members as on date, payments to be effected when com- 


„= It is admitted that the commission due from the India Sugars and Refineries, 
after taking into account of which, the dividends were declared for the year 1959, 
was received by the company some time during the second week of May, 1960, 
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In the meanwhile, certain events happened, which gould be said to have largely 
contributed to the present petition. During the year 1960, misunderstandings appear 
to have arisen between certain groups of shareholders. Mr. A. C. K. Krishnaswami, 
who was the Managing Director of the company till then led one such group, while 
Mr. Parasrampuria was the leader of another group. Jn the month of March of 
that year, the former fileti an application to this Court under sections.397 and 398 
of the Indian Companies Act for certain reliefs. That was followed by acrimonious 
exchange of allegations and counter-allegations in respect of the management of the 
company by Mr. A. C.K, Krishnaswami. But all these received a quietus by reason 
of settlement between the parties which enabled Mr. Parastrampuria to purchase 
216 shares owned by Mr. Krishnaswami and by Factors Limited, a concern in which 
the latter had a controlling interest. The transfers of the shares were completed 
by the third week of April, 1960. It is not very clear from the evidence placed before 
us whether Mr. Parasrampuria retained the shares so obtained for himself or assigned 
them to one Mr. M. R. Banka. It is unnecessary to refer to that matter any further, 
as there is no dispute between them. Mr. M. R. Banka made a demand on the com- 
pany for payment of the dividends already declared ; Mr. A. C. K. Krishnaswami 
also claimed that he was entitled to receive the dividends declared before the date 
of transfer, in respect of all the shares held by him. His claim had this 
merit, namely that there ‘had been no specific transfer in writing to the purchaser, 
of dividends already declared by the company which, under the law, should be 
regarded as a debt due by the company to the shareholders. The transfer of the shares 
only entitled the transferee to obtain future dividends. Indeed, in the affidavit 
filed by Mr. M. R. Banka before the learned Judge, it is specifically stated that the 
price paid to Mr. A. C. K. Krishnaswami was calculated on the basis of the valua- 
tion of the assets of the company and after taking into consideration all the future 
profit-making capacity of the first respondent company. 


On 17th May, 1960, Mr. A. C. K. Krishnaswami, made a formal demand on 
the company for the payment to him of the dividend declared towards the close 
of the year 1959, which amounted to Rs. 11,620 and a further sum of Rs. 6,300 as 
payable to the Factors Limited in respect of a similar claim. Mr. Parasrampuria, 
who was the Managing Director of the Company did not repudiate the claim on 
any such ground as that the Resolution of the General Body declaring the dividend 
was in any way illegal. He, however, complained by his letter dated 24th May, 
1960 that his predecessor-in-office, Mr. A. C. K. Krishnaswami, had failed to produce 
the minutes book and certain documents belonging to the company and made a 
demand for their return. On the same day he wrote another letter informing Mr. 
A.C. K. Krishnaswami that there was another claimant to the dividend. There was a 
slight change in regard to the claim for past dividends in the letter sent some time later 
where Mr. Parasrampuria claimed that the price paid by him for the transfer of the 
shares included the dividends already declared. The demand of Mr. A.C. K. 
Krishnaswami and Factors Limited for payment to them of the dividend was not 
met. Some time later, on 5th July, 1960, Mr. Parasrampuria wrote to the former 
a letter informing bim that the company was advised that the Resolution declaring 
the dividend was invalid, this was the third case in respect to the dividends declared 
for the year 1959. 


In the meanwhile Mr. Hariprasad, the appellant in O.S.A. No. 18 of 1962, had 
made a statutory demand on the company for payment of two sums of money to 
him, by means of his notice dated 27th May, 1960, Rs. 1,750 towards the dividend 
for the year 1959 and a further sum of Rs. 7,605°52 standing to his credit in the books 
of the company. The company did not pay that amount. He then filed the petition, 
out of which this appeal arose, for winding up of the company on the ground that it 
was unable to pay its debts. The petition was supported by Mr. A. C. K. Krishnaswami 
and Factors Limited, for the reason that their demands dated 17th May, 1960 for 
payment of the dividends already declared had not been met. There was similar 


support from Smt. Godavari Bai, the mother of Sri Hariprasad and the appellant = 


in O.S.A. No. 37eof 1962, whp claimed that she was entitled to get from the com- 
pany a sum of Rs. 7,280 as and for dividends declared, and Rs. 34,863°73 as due on 


` 


16 THE MADRAS LAW JOURNAL REPORTS. [1964 


accounts. No demand appears to have been made by Smt. Godavari Bai on the com- 
pany earlier for payment of those amounts. The company denied that any amounts 
were due to these three persons. They contested the validity of the Resolution 
declaring the dividend, as also the liability of the company to pay any sum on account 
to Mr. Hariprasad and his mother, Smt. Godavari Bai. 


. While the winding up petition was pending, and the question relating to the 
validity or the Resolution declaring dividend was sub judice, the company appears 
to have declared afresh, at the close of the year 1960, dividend in respect of profits 9 
earned for the year 1959 as well. This is somewhat strange, for, if the Court were 
to hold that the Resolution of the General Body meeting of the company passed on 
30th December, 1959 in the matter of declaration of dividends was valid, there would 
be no profits available with the company for declaring another dividend for the 
same year. The object of the resolution is, however, apparent. It will be seen 
that if the second declaration were to be regarded as valid, it will completely support 
the case of Mr. Parasrampuria and Mr. M. R. Banka as they would be enabled to get 
the dividend for the year 1959, although the transfer of the shares in their favour 
by Mr. A. C. K. Krishnaswami took place only in the following year. That is not 
perbaps all. On 27th December, 1960, the Additional Collector of Bombay issued 
a prohibitory order against the company from either transferring the shares held by 
Mr. Hariprasad and Smt. Godavari Baior paying dividends in respect thereof, as 
such shares belonged to one R. S. Morarka against whom the Income-tax Depart- 
ment had a claim for unpaid tax. It has not been made clear before us as to how 
Mr. Morarka was entitled to the shares andin what circumstances or at whose 
instance the attachment order came to be issued. 


There can be little doubt that the winding up proceedings are the outcome of 
the differences between Mr. A. C. K. Krishnaswami who is reported to be still 
keeping with him the minutes book and certain other documents of the company, 
a Mr. Parasrampuria, who can be said to be responsible for the non-payment 

© of the dividends for the year 1959. 


We shall now turn to the petition filed by Mr. Hariprasad. That, as we said, 
was based on the inability of the company to pay two sums of money claimed to 
be due to him : (i) a sum of Rs. 7,605'62 alleged to be due on accounts and (ii) a 
sum of Rs. 1,750 in respect of dividends declared for the year 1959. Both the 
claims have been disputed. The learned Judge held that so far as the first item of 
claim was concerned, the company could not be said to be acting otherwise than 
bona fide in disputing it. He, therefore, left the controversy between the parties 
in that regard to be agitated in an appropriate suit. This view did not prevent the 
learned Judge from proceeding further with the petition. The petitioning creditor 
had another claim which the learned Judge found to be well-founded. It is true that 
the statutory notice issued by Mr. Hariprasad on 27th May, 1960, made a demand 
of two sums of money one of which being disputed but the validity of the defence 
not being yet decided. Even so, it will be competent for the Court, to direct the 
winding up of the company, if otherwise the petition can be held to be well-founded 
on the basis of the inability of the company to pay that sum. This precise question 
came up for consideration in Cardiff Preserved Coal and Coke Company v. Norton} 
where Lord Chelmsford, L. C., said : f 

“ He made, it is true, a demand upon the company for payment of more than was due, but of 
course the amount due was known to the company, and was included in the demand, and the com- 
pany neglected to pay ‘such sum’, which means not the sum demanded, but the sum due, which 
they might have paid, and so have prevented the order being made.” 3 

Veeraswami, J., held that the Resolution dated 30th December, 1959, relating to 
the dividend for that year had been validly passed and that the company must be 
deemed to be unable to pay that debt.” But the learned Judge, on a consideration of 
the other evidence, held that the company was financially sound, in that although it 
failed to meet the demand of Mr. Hariprasad within the statutory period, there would” 

—— be no proper ground for directing the winding up of a really solvent company. 


. 1. L.R. (1886-7) 2 Ch. Appeals 405. ; 
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Put in other words, the view taken by the learned Judge comes practically to this 
‘that so long as the company is commercially solvents it could not be wound up at 
the instance of one of its creditors although he was unable to get his dues paid in 
spite of a demand having been måde by him and such demand remained without 
‘being complied with for more than three weeks. We are, with respect, unable to 
-share the view expressed by the learned Judge. Under the Indian Companies Act, 
a company can be wound up, on the petition of a creditor, for its inability to pay his 
claim after proper demand had been made by him and on the lapse of three weeks from 
the date of service of such a demand. Where, however, the company disputes the 
claim, the Court will sea whether such a dispute is a genuine one, or merely one to 
‘cover up its unwillingness or inability to pay. In the latter case a winding up order 
should ordinarily follow. In ‘‘ Buckley on the Companies Act” (Thirteenth Edition) 
the learned author has observed at page 450: 

“ A creditor who cannot obtain payment of his debt is entitled as between himself and the 
company ex debito justitiae to an order if he brings his case within the Act. He is not bound to 
give time.” f 

Again, at page 451: , 

“ A winding up petition is not a legitimate means of seeking to enforce payment of a debt which 
äs bona fide disputed by the company. A petition presented ostensibly for a winding up order but 
really to exercise pressure will be dismi , and under circumstances may be stigmatized as a scanda- 
Yous abuse of the process $f the Court. At one time petitions founded on disputed debt were 
directed to stand over till the debt was established by action. If, however, there was no reason to 
‘believe that the ee if established, would not be paid the petition was dismissed. The modern 


practice has been to iss such petitions. But, of course, if the debt is not disputed on some subs- 
tantial ground, the Court may decide it on the petition and make the order.” 


Where, ina particular case, the debt is disputed, the Court hearing the winding 
up petition will have to decide, whether the dispute rests on any substantial ground. 
Tit finds that there was no substantial defence, it will have to proceed with the 
petition, otherwise the Court can leave the claim to be proved in an ordinary 
civil action. In Jn re King’s Cross Industrial Dwellings Company, it was held that 
if a creditor’s petition to wind up a company was based on the ground that the peti- 
tioning creditor’s debt was disputed, the Court, instead of directing the petition to 
‘stand over with liberty to bring an action on the debt, would have to see whether the 
.debt was disputed on some substantial caer As this case is instructive on the 
question of the procedure to be followed in such a case, we would like to extract the 
following passage from the judgment of Sir R. Malins, V. C.: . 

e _ “ The evidence is Aai only one way—that the petitioners gave credit to the company. They l 
had no other course for obtaining payment except to bring an action and obtain Janean ; and 
-then they would have received nothing, except by taking out an execution, which would have pro- 
duced nothing. It is said that this is a bona question, whether there is or not a debt of the com- 
pany ; but, in my opinion, the Court is bound in such a case to see that the question is a substantial 
ope before directing an action to be brought. I entertain no doubt that this is a debt of the com- 
pany, and I should be doing the greatest possible injustice if I allowed any further litigation. I 
can only make the usual order to wind up, but direct it not to be advertised for a fortnight, in 
„order to enable the company to pay the demand.” 


‘The sum up, the position appears to be this. Where a creditor’s petition for 
-winding up is contested on the ground that no debt is due to him, the Court should 
ordinarily investigate that question. The Court has, however, a discretion in the 
‘matter. If it finds that the defence is a substantial one, it can direct the creditor 
to establish his claim in an independent action. It has an equal discretion to decide 
the dispute particularly in cases where the defence to the claim is unsubstantial and, 
„once it is proved that the debt is due to the petitioning creditors, it should proceed 
“with the winding up petition. 


Section 433 of the Indian Companies Act declares the circumstances in which 
a company may be wound up by the Court. That section provides that a Company 
-may be wound up by the Court if it is unable to pay its debts. Section 434 defines 
when a company must be deemed to be unable to pay its debts. Sub-clause (a) of 
section 434 (1) states that if a creditor who is entitled to receive a sum of more than 


a a ee 


= 24 1. e (1870-1) L.R. 2 Equity Cases 149. 
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five hundred rupees from the company has made a demand, in the manner prescribed 
by the section, on the company, and the company has, for three weeks thereafter, 
neglected to pay his dues, it shall be deemed to be unable to pay its debts. Sub- 
clause (c) to section 434 (1) says: è 

“If it is proved to the satisfaction of the Court that the company is unable to pay its debts, 


and, in determining whether a company is unable to pay its debts, the Court shall take into account 
the contingent and prospective liabilities of the Company.” s 


It will thus be seen that clauses (a) and (c) of section 434 (1) relates to two dis- 
tinct matters. The first is a neglect to pay the dues of a creditor who has made a 
statutory demand ; the second is a case where the company is commercially insolvent. 
In the case of non-payment of a creditor in spite of the notice issued by him as pres- 
cribed by section 434 (1) (a) the position, in the words of Sir George Rankin, C.J., 
in Japan Cotton Truding Company Limited v. Jajodia Cotton Mills Limited}, will be : 

“ The effect of the statutory notice is that unless the debt is paid within three Weeks or some 
arrangement is made with the creditors, the Company is in the position of being conclusively estopped 
from denying that it is unable to pay its debts.” 


The object of section 434 is to create a fiction as to when a company can be 
deemed to be unable to pay its debts. If the case comes within the scope of that 
fiction, it will not be open to the company to say that in reality it is in a position to 
pay its debts. It would follow that in such a case it willereally be unnecessary to 
enquire whether the company is in fact solvent or not. Quite recently in C.A, No. 432 
of 1961 a Full Bench of this Court had to consider the true scope of a statutory fic- 
tion ; and it was held that within the area of its operation such a fiction must be re- 
garded as the reality. It will not be open to the party or the Court to contradict 
the fiction in regard to those cases where the statute intended it to apply. But at 
the same time a fiction cannot be extended to operate beyond the purposes for which 
it 1s intended. 

It is plain, on a reading of section 434 of the Indian Companies Act, that the 
intention of the Legislature was to enact a fiction for the purpose of finding out, 
where a company fails to meet the demand of a creditor notwithstanding the statu- 
tory demand made upon it whether such a default must be regarded as tantamount 
to an inability on the part of the company to pay its debt. As we said, sub- 
clause (a) of section 434 (1) is distinct from sub-clause (c) which relatesto a state 
of commercial insolvency. In the latter case, it will no doubt be open to the 
Court to find out, on a consideration of the value of existing assets and liabilities 
of the company, whether it is really in insolvent circumstances. But in the former 
case no such investigation is called for ; nor even can it be undertaken. It will 
sufficient for the purpose if there be a failure on the part of the company to meet the 
demand in terms of the statute. For the p se of application of section 434 (1) 
(a), therefore what all will be necessary to find will be whether the amount was due 
to the creditor on the three dates, namely, the date of issue and service of the notice 
under that provision, the date of the presentation of the petition and the date of 
passing of the order of the winding up. If by any of the dates mentioned above, the 
claim had been discharged, the fiction will cease to operate and the company cannot 
be regarded as one unable to pay its debts. In re The Imperial Hydropathic Hotel 
Company, Blackpool, Limited*, Cotton, L. J., said that where a statute requires the 
Court to treat a company as if it were insolvent, that is, unable to pay its debts, if 
certain things were done, the question which the Court would have to consider would 
be whether the event has happened on the happening of which the Act of Parlia- 
ment required the Court to deem it insolvent and not whether the Court would be 
satisfied on the evidence before it, that the company was really insolvent. We are 
therefore unable to sustain the judgment of the learned Judge on this ground. 


Learned counsel ap g on behalf of the company, however, attempted to 
support the order pated by the learned Judge on the ground that neither the peti- 
tioning creditor nor the supporting creditors could be regarded as creditors of the 
company, so as to entitle any one of them to sustain the petition for winding up of 





1. IL.R. 54 Cal 345, 2. 49 Law Fimes Reports*147, 
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the company. The first part of the contention under this head related to the right 
of the creditors to the dividends declared on 29th December, 1960. It is argued 
that as Mr.\A. C. K. Krishnaswami,had transferred his shares to Mr. Parasrampuria 
in April, 1960, the latter alone woulĝ be entitled to the dividends declared for the pre- 
vious year. In support of that contention reference was made to the correspondence 
that ensued between the parties. As we pointed out earlier, there has been no assign- 
ment in writing by Mr. A. C. K. Krishnaswami, in favour of the purchaser of his 
shares, of the dividends which prior to the date of transfer had been declared by the 
company. Except the fact that a claim to such dividends had been made both by 
Mr. Parasrampuria and Mr. M. R. Banka, there is nothing on record to show that 
there was‘either an agreement to assign such dividend or an actual transfer of it. 


rupee share, it should be assumed that what the parties intended was that the transfer 
should confprise not merely the shares but also the dividends that had already ac- 
crued thereon and remained unpaid. We are unable to draw any such inference. 


transfer included the right to the past dividends as well. At any rate, in the absence 
of evidence in that behalf, one cannot assume that what Mr. A. C. K. Krishnaswamt 
intended to transfer was the shares plus the dividend that had already been declared 
as payable thereon. It will be interesting to recall that in the affidavit filed by 
Mr. Banka before the learned Judge, he solemnly stated that he was entitled only to 
the future dividends. That would exclude the past dividend that has already become 
payable. Even apart from that consideration the true rule is that a transfer of shares, 
effected after the dividend had been declared by the company, cannot, as against 
the company, convey title to receive payment of the dividend to the transferee, 
although he expressly bought it cum dividend. In Chunilal v. Advaru', it was held 
that a transfer of shares, after a dividend had been declared by the company, could 
only create an equity between the buyer and seller of shares, the former being entitled 
to such dividends. Therefore the transfer of shares, though expressly made cum 
dividend after such dividends had been declared, could not, as against the company, 
carry the dividend to the buyer. 


. As regards the dividends payable to Mr. Hariprasad and Smt. Godavari Bai, 
the only defence to the claim is that their rights thereto have, subsequent to the pre- 
sentation of the winding up petition, been attached by the Collector for certain in- 
come-tax arrears of one Mr. Morarka. An attachment will not have the effect of 
transferring the debt attached. Further in the prohibitory order issued to the com- 
pany, it is stated that the shares standing in the names of Mr. Hariprasad and Smt. 
Godavari Bai belonging to Mr. Morarka. There has been no attempt before us to 
sustain that case. Under section 206 of the Indian Companies Act, dividends can 
be paid by the company only to the registered shareholder. The debt due by the 
company, in respect of the dividends, undoubtedly still subsists. The nee has. 
defaulted in payment of the same to the registered shareholders as it was bound to 
do under the Act and the resolution of the General body. Having regard to the 
order which we propose to make in this case it is really unnecessary to pursue the 
question as to whether Mr. Morarka would be entitled to any beneficial interest 
in the dividends. 


It was then argued that, in as much as Mr. A. C. K. Krishnaswami had beer 
the Managing Director, and Mr. Hariprasad a Director of the company at the time 
when the dividend was declared, they should have paid themselves out within forty- 
two days of such declaration, in accordance with the terms of section 207 of the Act, 
and they having defaulted to do so, it would not be open to them to make a claim 
for the dividend and to sustain the petition on the basis thereof. There underlies 
ee a _ a e 


1, 71956) S.C.J. 685 : ASLR, 1956 S.C. 655. 
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an obvious misapprehension in the argument. Declaration of dividend and the 
non-payment thereof within the time prescribed by section 207 of the Act, are res- 
pectively the act and default of the company. There can be no estoppel,é by reason 
of that act, either in Mr. A. C. K. Krishnaswanii or Mr. Hariprasad from claiming 
what is due to them in their individual capacity from the company. 


It was next contended that as the creditors in the instant case will be contribu- 
tories in case the company were to be wound up, they could not be regarded as cre- 
ditors of the company so as to entitle them to file the petition. Our attention has 
been invited in this connection to section 426 (g) of the Act, Which declares that a sum 
due to any member of the company, in his character as such, by way of dividends, 
etc., shall not be deemed to be a debt due by the company. Support for the con- 

, tention has also been sought in two decisions, namely In re Leicester Club and County 
Race Course Company Ex parte Cannon} and In re Consolidated Gold Figlds of New 
Zealand Limited. Both the cases relate tô proof of certain claims in the course 
of winding up of a company. They cannot be regarded as laying down that, even 
outside the winding up proceedings, a shareholder member to whom a dividend be- 
came due is not a creditor of the company, so long as the company is functioning. 
As pointed out by the Supreme Court in Bacha F. Guzdar v. Commissioner of Income- 
tax, Bombay®, the right to participation in the profits of the company in a shareholder 
€ven exists independently of any declaration of the dividend by the company. 
A declaration is necessary only for the enjoyment of profits. It will follow that once 
a declaration of dividend is made and it becomes payable, it will partake of the 
nature of a debt due from the company to the shareholder. In re Severn and Wye 
and Severn Bridge Railway Company4, it was held that when a company declared a 
dividend on its shares, the debt immediately became payable to each shareholder in 
respect of his dividend for which he could sue at law, and the statute of Limitation 
would immediately begin to run from the date of declaration. The position of the 
company, which is a distinct juristic entity, cannot, therefore, be thatof a trustee but 
only that of a debtor. This view is supported by the observations of Eve, J. In re 
Kitchner, Kitchner v. Kitchner®, in which that eminent Judge states : 

“ The declaration of the dividend............ created a debt owing by the company to the 
trustees as the registered shareholders, It is true that no steps could have been successfully taken 
to enforce payment until the due date for payment of each instalment arri but nonetheless 
the title to that dividend was in my opinion determined by the declaration, and the mere fact that 
the payment was PERS does not operate to Pepi those who were the holders of the shares 
at}the date of the d on of their right to each instalment of that debt.” 

We are, therefore, unable to accept the contention that there has been no debt 
owing by the company to the three creditors concerned in the present petition in 
respect of the dividends declared for the year 1959. 

It was then argued, that inasmuch as the dividends for the year 1959 had been 
declared long prior.to the actual receipt by way of cash profits, such a declaration 
must be regarded as one out of capital and therefore invalid. The learned Judge 
has rejected this contention and the point is too well settled to require any detailed 
examination. We may refer in this connection to the observations contained in 
Injre Mercantile Trading Company®, which have been relied on by the learned Judge: 

“If we were to lay down as a rule that there must be actually cash in hand, or at the bankers, 
of the company, to the full amount of the dividend declared, we should be laying down a rule which 
in my judgment, would be inconsistent with what I understand und believe to be the custom of all 
companies of this description, and also inconsistent with mercantile usage, and we should be laying 
down a rule which would open the door to and encourage a very great amount of litigation, because 
there are very few dividends indeed which would not be open to more or less question if such a rule 
as that were laid down........ a 


“ But, I agree, it must be out of profits, although those profits were not profits in band.” 


Section 205 of the Act only prescribes that the dividend shall be paid out of 
profits of the company. It does not say further how those profits have to be ascer- 


«æ 1. L.R. 30 Ch. D. 629. 4. L.R. (1896) 1 Ch. 559. 
2, L.R. (1953) 1 Ch. 689. 5. L.R. (1929) 2 Ch. 121. 
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tained. Profits of a year, under the mercantile system of accounting, only means 
the excess of receipts for the year over expenses and outgoing during the same year. 
It is not netessary that such wages alee be in the form of cash in the till of the 
company. It will be open to a pany to declare a dividend on the basis of its 
accounts, whether such accounts are kept in the cash or mercantile basis. Where it 
is based on the estimated profit, which had not actually come in the form of cash 
to the company, it will be open to it to pay such dividends from out of other cash 
in their hands or perhaps even to borrow and pay them off. That will not amount 
to paying dividend out of capital. We are, therefore, in agreement with the learned 
Judge that the declaration of dividend in the present case, even before the actual 
receipt of assets, was valid. 


It has been argued for the respondent that whatever might be the position in 
law, a declaration of dividend in this company before the receipt of profits will be 
unauthorised as Regulation 90 of Table A in Schedule I to the Act had not been 
adopted by the company. The contention of the learned Counsel for the company 
is that but for the provision in Articles like the one contained in Regulation 90, there 
could be no power in the company to declare dividends in anticipation of the actual 
receipt of profits. That Regulation empowers a company to declare dividend by 
the distribution of specific assets. We are unable to'see how that Regulation can 
have any bearing on the’question before us, where what was intended at the time of 
declaration was only a payment in cash and not a distribution of the assets of the 
company. 


The next contention was that the Resolution of the company dated 30th Decem- 
ber, 1959, contravened the provisions of the section 207 of the Act is so far as it enabled 
payment of the declared dividends conditional on the receipt of profits, and, therefore, 
ft should be declared invalid, as being prohibited by law. Section 207 which has been 
introduced for the first time in the Companies Act, 1956, has no counterpart in Eng- | 
land. It provides for a penalty in the event of non-payment of dividend within the 
period prescribed by it. The stringent provision contained in the section is evidently 
intended to protect the shareholders against the arbitrary acts of the company in 
delaying payment of the dividends justly due. The learned Advocate-General has 
argued that notwithstanding the provisions of that section, it would be open to the 
general body of the shareholders of the company to extend the period prescribed by 
that section for payment of dividends. In other words the contention is that section 
207 being enacted for the benefit of the shareholders, it would be open to them to 
Waive it. Support for the contention was sought in the well known maxim Quilibet 
potest renunciare juri pro se introducto, which means, any one may, at his pleasure, 
renounce the benefit of a stipulation or other right introduced entirely in his own 
favour. But this maxim has exceptions. As has been pointed in Broom’s Legal 
Maxims (Tenth Edition) at page 481, an individual cannot waive a matter in which 
the public have an interest, nor a public body, entrusted with powers to be exercised 
for the benefit of the public, waive their right to exercise any of these powers. Again, 
where there is an express statutory direction enjoining compliance with certain 
prescribed forms, it cannot be dispensed with. In the instant case, the object of 
section 207 of the Act, as we stated, is to protect the individual shareholders against 
the acts of the company. To sucha case it will be inappropriate to apply the maxim. 
Reference was, however placed on the decisions in J. T. Commissioner Vv. 

Mulraj? and Purshotamdas Thakurdas ~v. I. T. Commissioner?, as instances where 
dividends declared payable on a future date or made contingently on the happening 
of an uncertain event, were accepted as valid. Those cases were concerne with 
the Companies Act, 1913, where there was no provision like section 207 of the present 
Act. Secondly, the problem in those cases related to the taxability of the income 
in the hands of the shareholders. No question arose there as to the validity or 
invalidity of the declaration of dividend. In our view, section 207 mandatorily 
requires that dividends declared by a company should be paid to the shareholders 
within the time specified therein. Any resolution of the company which will have 
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the effect of contravening or evading that provision will be invalid inasmuch as 
it Would be contrary to the specific terms of the statute, default in that respect of it 
being made punishable. We are therefore unabje to agree with the contention of the 
learned Advocate-General that the punishment imposed by the section on the delin- 
quent persons responsible for non-payment of dividend within the time prescribed, 
is merely one to enforce prompt payment of the dividends» The failure to pay the 
dividend within the time specified is treated as an offence and it will not be open 
to the shareholders to contract out of the provisions of the section. 


But that does not, however, dispose of the matter. The Resolution dated 30th 
December, 1959, in form and substance, consists of two parts, separable between 
themselves. The first part declared the dividend; the second part says that payments 
will be effected when the commission due from the principals are realised. A contra- 
vention of the provisions of section 207 of the Act can arise only by season of the 
second part of the Resolution. The invalidity of that part cannot, obviously, render 
the declaration of dividend itself void. We may in this connection refer to a decision 
of the House of Lords in Aramayo Francha Mines, Ltmited v. Public Trustee?. 
In that case an English Company had shareholders both in the United Kingdom as 
well as in Germany. After the outbreak of the First World War, the company 
passed a Resolution at its General Meeting declaring dividends subject to the condi- 
tion that as regards the members of the company resident in Germany and other 
enemy countries, the dividend should be payable only out of the assets in those coun- 
tries, but as regards the shareholders in United Kingdom out of the assets in England. 
But under a Parliamentary enactment, any sum due to an enemy national by way of 
dividend, was to be paid to the Custodian appointed under that Act. 


On claim being made by the Custodian for the dividends it was held that part of 
the Resolution which provided for payment of dividends out of the assets in Germany 
_ was void against the Custodian and that the company was liable, out of any assets 

in its hands, to pay the amount of the dividend. Dealing with the argument that 
the Resolution declaring the dividend would not entitle the Custodian representing 
the alien shareholders to claim the dividend, Lord Buckmaster observed : 


“ It is contended on behalf of the appellants that there is no right whatever in the custodian 
trustee to any part of either of these sums of money, because either the conditions that were attached 
to the resolution for payment were good and they were at liberty to permit the enemy shareholder 
to satisfy the debt owing by the English company out of the foreign assets, or, if they were bad, the 
whole declaration of dividend was bad throughout, there consequently was never any declaration 
of dividend, and no debt is due from the company to the custodian trustee. I will not pause to 
consider what the ultimate effect might be upon the directors of the company if the latter branch 
of this argument found favour in your Lordships minds, because I think it is founded upon a mis- 
taken view of these resolutions. In truth, the company did in plain terms declare a dividend, and 
it was that, and that only, that was within the competence either of the directors or of the company. 
The conditions which were attached, the one as to the date of payment, are conditions which 
there was no power whatever to make effective but although they have purported to make these 
conditions of the declaration of dividend, their addition has not affected the fact that the dividend 
was declared. It has merely attempted to impose upon the method by which the liability thereby 
created: was to be discharged conditions on which it is impossible for the company to rely. It is 
therefore my clear opinion that all these dividends were actually declared, and it results that from 
their declaration at their various res ve dates there were debts that arose from the company to 
the various shareholders, including those who may be referred to as the enemy shareholders.” 


Applying the above Sass De to the present case, it would follow that, where a 
condition as to payment of dividend at a future date is contrary to the mandatory 
provisions of section 207 of the Act, such condition being invalid, the original but 
separable resolution relating to the declaration of dividend being within the compe- 
tence of the company to pass, should alone be regarded as the Resolution actually 
passed. In that view, the amount of dividend would become payable forthwith on 
such a declaration. That amount not having been paid, there will be a valid debt 
on which the petition for winding up of the company could be founded. 


It is argued on behalf of the company that except these three shareholders, the 
other shareholders of the company have not made demands. But that cannot prevent 
winding up of the company if the amounts due, continue to remain unpaid. We 
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consider that the appropriate order to be made in the case will be to direct the winding 
up of the company on the ground of its inability to pay'its debt, but at the same time 
direct the ofder to be kept in abeyance for a period of three weeks in order to enable 
the company to pay up the dividends to the two creditors, namely, Mr. A. C. K. 
Krishnaswami and Mr. Hariprasad for the year 1959. There will be no order for 
payment in regard to tha other claims made by the creditors, as they being disputed, 
will have to be established in a suit. The amount of dividend due to Mr. Hariprasad 
will be deposited in Court and the same will be paid over to him after due notice 
to the Collector of Bombay who has issued the prohibitory order and after hearing 
any representation that he‘may make. In case the amounts are paid or deposited 
in Court, as the case may be, within three weeks, the winding up petition will stand 
dismissed. In default, there will be a winding up of the company and further pro- 
ceedings will ensue. The appellants will be entitled to their costs. We make no 
order as to Bayment to Smt. GodavariBai as she has not made the statutory demand. 


P.R.N. Order accordingly. 





(FULL BENCH.) 
IN THE HIGH COURT OF JUDICATURE AT, MADRAS. 


(Special Original Jurisdiction.) 


PRESENT :—S. RAMACHANDRA IYER, Chief Justice, Mr. Jusrice G.R. JAGADISAN, 
AND Mr, Justice K.S. Ramamurtt. 


S.V. Natesa Mudaliar, Proprietor, S.L.N.S. Transports, Kanchee- 
+ puram i ..  Petiitoner* 
D. 
Sri Dhanapal Bus Service (Private) Ltd., No. 6, Kosa Street, Big 
Kancheepuram and others .. Respondents. 


Motor Vehicles Act (IV ef 1939) as amended by Act (C of 1956), sections 48, 51, 56, 57, 59, 60, 123 
ond 129-A—Construstion end Carriage Permit—Route, if a condition thereof—Power of Regi 
Transport Authority to effect alteration of routs os ons of the Termini—Sections 43-A and 48-A of 
the Act, as amended by Madras amendments of 1948 ond 1954—Scope and operation of 


Ramachandra Iyer,G.F. and Fagadisan, F. ical J., holding contra),—The Regional Transport 
Authority has no power under section 48 (3) (xxi) of the Motor Vehicles Act to effect an alteration 
of a route in respect of a st age-carriage permit by purporting to add to or vary the conditions of the 
permit by extending the route from one of its termini. The route is not a condition of the 
permit. Hence an application to the Regional Transport Authority to grant a variation of the route 


by extending it frum its termini ix incompetent as the Regional Transport Authority has no jurisdiction 
in the matter. 


A route is inherent in every stage-carriage permit. The prescribed course of journey of a stage- 
carriage is the route and is something definite, and it is eked and ordained ne Transport pees 
rity. The statute provides for atage-carriages, contract carriages and public carriers, in sectiong 
48, 51 and 56 tively. A mere comparison of the provisions of these sections relating to the 
grant of permits of a stage-carriage, contract carriage and public carrier reveals that while in respec t 
of a stage-carriage permit the route is not a condition of the permit in respect of the other two types 
-of vehicles i.e., contract carfiage and public carrier, the route is one of the conditions of the permit, 

A reference to sectiuns 59 (3),,60,(1} (a) and (b), 123 (1) and 129-A, would also show that a route 
is not a condition of a atage carriage permit. The provisions of these secticns do not import the idea 
-of the route being a condition of the permit. These sections made it clear that permit is one thing 
and the conditions imposed constitute a different thing. Section 48 (3) emphasises that the route 
as regards a stage carriage permit is a part of the permit itself and is of its essence and not its mere 
appendaye. A comparison of the material provisions of the old Act with those in the Act as amended 
by Central Act C of 1956, discloses a striking dissimilarity in the two provisions and the change is 
profound and it has to be held that Parliament deliberately intended to bring about an alteration 
‘of the law and wanted to lay down that so far as the stage carriage permits are concerned, route would 
not be a mere condition or a string attached to the permit. It cannot also be held that by reason of 
the operation of section 48-A introduced by the Madias Amending Act of 1948, a route should be 
deemed to be a condition of the permit, ignroing the material and substantive alterations brought 
about by eu Central enactment (Act G of 1956) which came upon the statute book long subsequent 
to section 48-A. 
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permit reco 

to ey the conditiuns uf the permit contained in section 48-A would enable that a salad only to- 
er the enumerated conditions which are specified in section 48 (3) and which may be embodied in 

the permit, but this power should be correlated only to such conditions as the authority can validly 

include under the present amended enactment and should not be construed as a power to vary the 


Toute as if it were a a ndition of a permit. 


Nor can section 43-A (Madras Amendment Act XX XIX of 1954) be read as vesting in the Trans- 
port Authority any power to extend an existing route on the footing that the route is a condition of 
the permit. tion 57 (3) of the Act does not lend support to the view that the Transport Autho- 
rity can vary the route, as if it were a condition of the permit. Section 57 (3) is only a procedural 
provision, being practically a substitute for old rule 208 (a) which prescribed the procedure for granting 
variation. It is not a substantive provision enacting conditions of a stage carriage permit. 

The same result would follow even on an examination of the position fram the point of the citizen’s 
fundamental right to ply vehicles on the high way to carry on business or as convenient mode of per- 
tonal conveyance, under Article 19 (1) (g) of the Constitution. 


e . a 
A legislative amendment of an enactment using a ‘different phraseology from what is contained 
in the old Act necessarily gives room to the inference that the law was intended to be changed. 


It is not necestary that before a change of law is attributed to amendment the doctrine of 
advancing the remedy and suppressing the evil ” should be resorted to. If the amendment makes 
it indubitably clear that a change of law has resulted, it would not be proper foi the Court net to give 
effect to it on some suppositional reasoning. By so doing, the Court would be stepping, out of its 
j gran To speculate upon the objects and Purposes of an amending Act is not the province of 
t Court. . 

Per Ramamurti, F.—A glance at section 48 (3) of the Act and the various conditions enumerated. 
would show that the autharity must have the power to vary the conditions and there is no distinction 
between one condition and another, route being a condition of the it in case of a stage-carriage. 
A harmonious reading of sections 48, 57 (8), 60 (1), 63, 64, 123 and 129-A leaves no room for doubt 
that under the scheme of the Act as amended, the Transport Authority continues to have the same 
power and jurisdiction to vary the route, whether regarded as a condition of the permit or otherwise 
and that there is no distinction between a stage-carriage and any other vehicle in the matter of the 
power of variation. There is nothing in section 48 2) to rule out the theory that the route is still 

arded as a condition of the it. Section 48 is does not also lend support to the view that 
what is specified in section 48 (2) is not a condition. 

In the case of an alteration of an existin- statutory law by an amendment, it is presumed that the 
Legislature does not intend to make caps teres change in the law, beyond what it declares in 
express words or by clear implication or in other words, beyond the immediate scope and object of the 
statute, Statutes of amendment should not be construed so as to alter completely the existing scheme 
and the principle of the law, contained in the statutes, which they merely amend, unless the Legislature 
has 


Section rier would operate only to the extent to which it can operate as regards conditions of a 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a Writ of certiorari calling for the record relating to the Order, 
of the Appellate Tribunal in R.P. No. 56 of 1962 dated 14th September, 1962, setting 
aside the Order of the Regional Transport Authority, Chingleput, passed in his 

` proceedings No. 6403/A-2 of 1961 dated gth February, 1962, and to quash the 
said Order of the State Transport Appellate Tribunal. 

When the matter came on for hearing before him the following order of 
Reference was made by 


Veeraswami, J.—Though the actual decision in Writ Appeal No. 15 of 1962,1 
was only that where a variation of a route asked for involved dropping of a part 
of the route, for which a permit has been issued, there was no power under 
section 48 (3) of the Motor Vehicles Act to grant such a variation, the Judgment 
contains observations to the effect that a route is not a condition of a permit. 
The petitioner relies on them. 


But the learned Advocate-General refers to sections 42, 48 (2), 57 (8) and 123 
of the Act which seem to point to a route being an essential condition of a permit. 
Even as I read section 48, before and after its amendment and in the light of section 
48-A, it seems to me that the route expressed in a permit as required by section 
48 (2), and for which it is issued, is necessarily a condition of the permit. Sub- 
section (3) of section 48, as amended, enumerates certain conditions which a Re- 
gional Transport Authority may attach to a permit and a route is not among them , 
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But that, to my mind, does not mean that, having regard to the other provisions, 
there can be no other condition in a permit, as for instance, a route under section. 
48 (2). If2 route is not a conditign of a permit, I do not see how section 42 can. 
be enforced read with section 123. Sub-section (8) of section 57 itself visualises a 
route being a condition of a permit. It is on that basis, the sub-section speaks of an 
application to vary the conditions ofa permit by the inclusion ofa new route. Varia- 
tion involving omission of a part of a route for which a permit has already been 
issued is another matter with which, of course, the Writ Appeal was directly 
concerned. 


The question here is whether there is power to vary the conditions of a permit 
by extending a route from one of its termini and is of importance. In view of the 
observations in the Writ Appeal, I think it desirable that the question is decided 
by a Divisio Bench or a Full Bench as My Lord the Chief Justice may consider. 
The papers will be placed before him for the purpose. 


[The Writ Petition then came up before a Division Bench consisting of Rama- 
chandra Iyer, C.J. and Ramamurti, J. and it was placed before a Full Bench as. 
the correctness of a previous decision of a Bench of the Court was called in question. ], 


S. Mohan Kumaramangalam for A. R. Ramanathan, for Petitioner. 


The Additional Government Pleader on behalf of the State (2nd and 3rd Res- 
pondents). 


The Advocate-General (V. K. Thiruvenkatachari) and C. S. Prakasa Row, for: 
Ist Respondent. 


The Court delivered the following Judgments :— 


Fagadisan, F.—The petitioner and the first respondent are engaged in the 
business of transport service, operating motor buses, or stage carriages in the 
parlance of the Motor Vehicles Act, in and around Chingleput District. The first 
respondent is a limited company holding two stage carriage permits on the route- 
Madras to Kancheepuram. In respect of two of its buses on that route it applied. 
for an extension of that route to a place in North Arcot District called Nemili. 
The application was made to the Regional Transport Authority, Chingleput, 
and it purported to be an application for variation of the route Madras- 
Kancheepuram as Madras-Kancheepuram-Nemili. In other words, the applicant-- 
operator desired to shift the terminus of Kancheepuram to Nemili, a place which. 
is at a distance of 15 miles from Kancheepuram. The application was duly notified. 
by the Transport Authority under section 47 of the Motor Vehicles Act, hereinafter 
referred to as the Act, and objections were made by various persons, including the- 
petitioner. It appears that the authority was inclined to take the view that the- 
variation asked for should not be granted and that the proposal should be dropped.. 
The order to this effect passed by the Regional Transport Authority was as follows : 


“ This Regional Transport Authority while it agrees that Kancheepuram should be connected 
to Nemili, which is in North Arcot District limits and which is also a Papichayat Union Head-quarters,. 
does not agree with this proposal. because Nemili will not be a better terminus than Kancheepuram. 
The variation is also large, viz., 15 miles. This Regional Transport Authority will therefore briny a 
proposal to open a new route, Kancheepuram to Nemili. The proposal is dropped.” 


There was a further notification, under section 57 (3) of the Act, of the first res- 
pondent’s application and again objections were preferred by the petitioner amongst" 
others. The objectors submitted that there was no necessity to grant the variation. 
as direct transport facilities were available for: passengers between Madras and. 
Nemili, that the area in respect of which the extension of service was sought was 
already well served by buses running between Madras and Sholingur and that it 
would not be in public interests to add more buses on the route. We may mention. 
that these objections are of a familiar type raised by operators in opposition to 
applications for variation of route preferred by another rival operator. The- 
Regional Transport Authority consistent with its earlier order held that no variation. 
was called for ant) accordingly rejected the application. The first respondent. filed. 
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an appeal from this decision of the Regional Transport Authority to the State 
Transport Appellate Tribunal, Madras. The petitioner, who no doybt objected 
to the grant of the variation before the first awthority, failed to participate in the 
hearing of the appeal by the Tribunal. The Tribunal considered the question 
in the light of the contentions put forward by the first respondent and reached the 
conclusion that the application should be granted as in its*view it would be condu- 
cive to public interests. It is this order of the Tribunal which is now challenged 
before us under Article 226 of the Constitution. The petitioner prays for the issue 
of a writ of certiorari to quash the order of the Tribunal mainly on the ground that 
the route was not a condition of the permit and variation thereof would fall outside 
the limits of the power of the Regional Transport Authority which exteuds only 
to, so the argument runs, matters relating to conditions of permit. 


The Writ Petition was heard by Veeraswami, J., in the first instanct. A decision 
of a Bench of this Court in Writ Appeal No. 15 of 19621 was cited before the 
learned Judge by the petitioner in support of the conteytion that the Regional 
Transport Authority had no jurisdiction in the matter. The learned Judge was not 
inclined to agree with the view taken by the Division Bench and he thought it 
desirable that the question should be decided by a Full Bench. In making the 
Reference, the learned Judge observed as follows : 


‘But that, to my mind, does not mean that, having regard to the other provisions, there can be 
no other condition in a permit, as for instance a route under section 48 (2). Ifa route is not a condition 
of a permit, I do not see how section 42 can be enforced read with section 123. Sub-section (8) of 
section 57 itself visualises a 1oute being a condition of a permit. It is on that basis, the sub-section 
speaks of an application to vary the conditions of a permit by the inclusion of a new route. Varjation 
involving omission of a ay ofa route for which a permit has already been issued is another matter 
with which, of course, the Writ Appeal (No. 15 of 1962)1 was directly concerned. ” 


It is true that in Writ Appeal No. 15 of 1962! the variation that was asked for by 
the operator in that case involved a curtailment of the existing route and an exten- 
sion or addition to the original route. The view taken by the Division Bench was 
that the Regional Transport Authority had no power to effect an alteration of a 
route as the route is not a mere condition attached to the permit in pursuance of 
the relevant provisions of the Act, which we shall refer to immediately. This 
Writ Petition thereafter came up before a Division Bench consisting of My Lorp 
the Chief Justice and Ramamurti, J., and it has been placed before a Full Bench 


as the correctness of a previous decision of a Bench of this Court was called in 
question. z 


The only question that calls for decision is whether the Regional Transport 
Authority, Chingleput was competent to grant an application for the variation of 
the route Madras-Kancheepuram ag Madras-Kancheepuram-Nemili. The Autho- 
rity no doubt dismissed the application. But the State Transport Appellate Tribunal 
has granted it and in so granting has really exercised the jurisdiction of the 
Regional Transport Authority. If it were to be held that the application was within 
the scope of the jurisdiction of the transport authorities, this Writ Petition must 
fail as it is fairly clear and well accepted position, that this Court would not go into 
the question whether the variation was properly granted or not having regard to 
the interests of the public, within its limited jurisdiction under Article 226. A 
writ would lie to set right errors of law, manifest on the record, and to correct errors 
‘of jurisdiction to keep the subordinate tribunals within the bounds of their authority. 
It cannot be availed of to interfere with errors of fact simpliciter. However wide 
the language of the constitutional provisions, the view that the controlling or super- 
visory jurisdiction in Article 226 or Article 227 is species of appellate power has not 
so far been upheld. If, however, we were to reach the contrary conclusion and 
hold that the application was incompetent, being outside the pee of the Regional 


Authority, the Order of the State Transport Appellate Tribunal should inevitably 

be quashed. 
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At the very outset, we have to pose ourselves the question, is the route ọf a 
stage carriage in the context of the Act. A stage carriage is defined in section 2, 
clause (29) as follows : ê 


“c Stage carriage’ means a motor vehicle carrying or adapted to carry more than six persans 
excluding the driver, which carries passengers for hire or reward at separate fares paid by or for indi- 
vidual passengers, either for the whole joumey or for stages of the journey.” 


; The Act does not define a ‘“‘ route”. Permit is defined as 


“the document ismed by .......---6- the State or Regional Transport Authority autho- 
rising the use of a transport vehicle as a contract carriage, or stage carriage or authorising the owner 


as a private . carrier or a public carrier to use such vehicle”. 


Necessarily, therefore, we must have regard to the meaning of the word ‘route 
as given in Dictionaries. Route means 

«a course or way which is travelled or to be followed ” ; “ way taken tn getting from starting point to desti- 
nation” ; “A way, course that is or may be traversed ”. 
A route is inherent in every stage carriage permit. The permit is granted in res- 
pect of a stage carriage to authorise its user from one place to another. The Autho- 
rity does not merely fix the two termini, the starting point and the destination. It 
prescribes the course which the bus has to take in its journey from one place to the 
other. The prescribed course of journey of a stage carriage is the route. The 
major and an essential content of the permit is the route. It is something definite, 
and is marked and ordained by the Transport Authority. The word variation has 
also to be understood only in its ordinary meaning. Variation means a departure 
from the former or a normal condition or from a standard or type. Any deflection 
of the route, whether it be by way of curtailment and engrafting of another area, 
or whether it be a mere extension of the pre-existing route by a few miles, or whether 
it be by way of change of the two termini, would amount to a variation. A varia- 
tion of a route is not the less so because of the change being on a small scale. For 
example, if an operator plying on the route Madras to Chingleput desires an exten- 
sion of the route to Madurantagam and another operator on the same route desires 
to have the route extended upto Nagercoil, they are both aspiring only for variation 
of the route. If it is competent for the Regional Transport Authority to grant a 
variation upto Madurantagam, it must equally be competent to grant the variation 
upto Nagercoil. The problem now before us is therefore whether the provisions in 
the statute, viz., the Motor Vehicles Act, would warrant any alteration, change or 
deflection of the route in respect of a stage carriage permit by purporting to add 
to or vary the conditions of the permit. 


We shall now examine the relevant provisions of the Act. The present Act 
which is applicable to the case is the Act as it stands after the amendment by the 
Central Act C of 1956. When we are referring to the Act, we are only referring to 
the amended Act. Section 42 of the Act provides that no owner of a transport 
vehicle shall use, or permit the use of, the vehicle in any public place, save in accor- 
dance with the conditions of a permit granted by a Regional Transport Authority. 
The State Government has got power to issue such orders and directions of a general 
character, as it may consider necessary in respect of any matter relating to road 
transport, to the Regional Transport Authority. The State Government may 
direct any Regional Transport Authority to open a new route or to extend an exist- 
ing route or to permit additional stage carriages to be put or to reduce the number 
of stage carriages on any specified route. An application for a permit in respect 
of a service of stage carriages should specify the route or routes or the area or areas 
to which the application relates. The Regional Transport Authority should have 
regard to the interests of the public generally, to the adequacy of other transport 
services operating or likely to operate between the places to be served, the benefit 
of any particular locality likely to be afforded by the service and the condition, 
of the roads in the proposed route in considering an application for a stage carriage 
permit. The Authority is bound to take into consideration any representations 
that may be made by persons already providing passenger transport facilities along 
or near the proposed routé or the area and also the representations of the loca, 
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authority or police authority within whose jurisdiction any part of the proposed. 
route or area lies. The power to grant a stage carriage permit is @utained in 
section 48 of the Act and that is important. gt reads as follows: 

“ (1) Subject to the provisions of section 47, a Regional Transport Authority may, on an: 
application made to it under section 46, grant a stage carriage permit in accordance with the applica~ 
tion or with such modifications as it deems fit or refuse to giant such a permit : 


Provided that no such permit shall be granted in respect of any route or area not specified in 
the application. ` 

(2) eee carriage permit shall be expressed to be valid only for a specified route or routes. 
or for a speci area, À 

(3) The Regional Transport Authority, if it decides to grant a stage carriage permit, may 
grant the permit for a service of stage carriages of a specified description or for one or more Darncniar 
stage carriages, and may, subject tò any Rules that may be made under this Act, attach to the permit. 
any one or more of the following conditions, namely*:— 

s * * * + 


[Clauses (i) to (xx) are omitted as they are not relevant for the decision ofthe present issus.] 

(xxi) the Regional Transport Authority may, after giving notice of not less than one month, 

(a) vary the conditions of the permit ; (6) attach to the permit further conditions ; 
4 


2 * * * 


[Clauses (xxii) and (xxiii) are omitted.]” 


Pausing here, we might observe that not one of the enumerated conditions contained. 
in clauses (i) to (xxiii) makes any reference to the route. Clause (xxi) provides. 
that one of the conditions of the permit may be that the Regional Transport Autho- 

rity would be entitled to vary the conditions contained in the permit after giving 

due notice to the operator. Section 48, sub-section (2), however, categorically 

provides that every stage carriage permit shall be expressed to be valid only for a. 
specified route. Section 51 of the Act relates to grant of contract carriage permits. 

That provides that the Regional Transport Authority, if it decides to grant a con- 

tract carriage permit, may attach to the permit any one or more of the several 
conditions mentioned, one such condition being that the vehicle or vehicles shall 

be used only in a specified area or on a specified route or routes. The authority 

may also include as one of the conditions of the permit that after giving notice of” 
not less than one month it may vary the conditions of the permit. Significantly 

enough, the statute provides that one of the conditions of a contract carriage permit 

would be that the vehicle should be used in a specified area or route. Similarly, 

section 56 which deals with grant of public carrier permits provides that the Regional 

Transport Authority may, if it decides to grant a public carrier’s permit, grant the 

permit for one or more goods vehicles of a specified description and attach to the 

permit the condition that the vehicle gr vehicles shall be used only in a specified! 
area or on a specified route or routes. A mere comparison. of the provisions relating 

to the grant of the permit of a stage carriage, contract carriage and a public carrier 

reveals that while in respect of a stage carriage permit, the route is not a condition 

of the permit, in respect of the other two types of vehicles, contract carriage and. 
public carrier, the route is one of the conditions of the permit. 


Two more provisions of the Act may be referred to, though they have no direct 
bearing as regards the question whether the route is a condition of a stage carriage 
permit, Section 59 (3) enacts that certain conditions specified in clauses (a) to- 
(f) of that sub-section shall be conditions of every permit. These conditions do not: 
actually relate to the route to be operated upon. One of the conditions is that 
the vehicle shall not be driven at a speed exceeding the limit fixed under the Act. 
Another is that any prohibition or restriction imposed and any maximum or mini- 
mum fares or freights fixed by notification should be observed. It is sufficient to. 
point out that the Act lays down certain conditions relating to permit some of which 
are merely directory and others mandatory. Section 48 (3) enacts that certain 
conditions may at the option of the Authority be included and incorporated as 
conditions in the permit. There is no duty cast upon such Authority to include the 
conditions mentioned in section 48 (3) in the permit. How many of the coyditions. 
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should be attached to the permit would be a matter of discretion for the Authority. 
But the provisions of section 59 (3) are mandatory. The statutory conditions 
mentioned therein operate proprio vigore and the Authority has no power to relax a 
permit from the operation of such conditions. Section 60 of the Act enables the 
Transport Authority to cancel or suspend a permit on the breach of any condition 
specified in sub-section (3) of section 59 or of any condition contained in the permit 
fixed presumably under section 48 (3). A permit is liable to be cancelled or sus- 
pended if the holder uses or causes or allows a vehicle to be used in any manner not 
authorised by the permit. This is a penal provision intended to check the operators 
from misusing the permitand to make them conform to the conditions under which 
the permit is granted. Section 60, sub-section (1), clauses (a) and (b) reads : 
“ Section 60 (1).—The Transport Authority which granted a permit may cancel the permit or may 
suspend it for sych period as it thinks fit : 
(a on the breach of any condition specified in sub-section (3) of section 59, or of any condition 
in the permit, or 
(b) if the holder of the permit uses or causes or allows a vehicle to be used in any manner not 
authorised by the permit, or 


+ * * + * $ => 
i 


Taking section 6o (1) (a) or (b), there is nothing to indicate that a route is a condi- 
tion of a stage carriage permit. To assume from the generality of the language 
“ any condition specified in the permit ” that a route is a condition as regards a 
stage carriage permit would be merely begging the question. If the permit is 
granted only for a particular route or area its use in another route or area would 
be unauthorised. Reference may also be made to Section 128 (1) and Section 
129-A of the Act: l i 
sa oo Section 128 (1)-—Whoever drives a motor vehicle or causes or allows a motor vehicle to be used 
in contravention of the provisions of section 22 or without the permit required by sub-section (1) of 
section 42 or in contravention of any condition of such permit relating to the route on which or the 
area in which or the purpose far which the vehicle may be used, shall be punishable for a first offence 
with fine which may extend to one thousand rupees .........ceeeeeeeeeeee = 
“© Section 129-A.—Any police officer authorised in this behalf or other person authorised in this 
behalf by the State Government may, if he has reason to believe that a motor vehicle has been or i® 
being used in contravention of the provisions of section 22 or without the permit required by sub-section 
(1) of section 42 or in contravention of any condition of such permit relating to the route on which or 
the area in which or the purpose for which the vehicle may be used, seize and in the vehicle...... 


THese provisions, section’ 123 (1) and 129-A, also do not in our opinion, import 
the idea of route being a condition of permit. It would be a plain misreading 
of the sections to derive that meaning from it. We See no substance in the conten- 
tion that the machinery of vigilance and control created by the statute on stage 
Carriage operators ali brek down by not recognising the route as a condition of 
the permit qua stage carriages. Such a view seems to be needlessly alarming and 
more imaginary than real. If a stage carriage operator plies the vehicle outside 
the limits of the route, he comes within the mischief of operating the vehicle without 
apermit. The words to be marked in section 123 (1) and section 129-A are “ with- 
out the permit required by sub-section (1) of section 42”. In fact these sections 
make it clear that permit is one thing and the conditions imposed constitute a diffe- 
rent thing. 


There is intrinsic evidence in the provisions of the Act themselves to show that 
the Legislature intended not to make the route a condition of a stage carriage 
permit. The marked distinction between the content of a stage carriage permit 
and the content of the permits of contract carriage and a public carrier indicates in 
a fair measure the legislative mind. The pors bi of section 48 is in our opinion 
quite explicit and leaves no room for doubt that the route is not a condition of the . 

it. None of the enumerated conditions in section 48 (3) refer to the route. 
The object and purpose of section 48, sub-section (2) would seem to be to dispel 
any misapprehension in the matter. That provision emphasises that the route is 
part of the permittitself and not its mere appendage. It seems to us that as regards 
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the stage carriage permit the route is of its essence and a permit without a route 
would be a mere husk without grain. j 


We shall now refer to the provisions of the“Act relating to stage carriage permit 
as they stood prior to the amendment by the Central Act C of 19 56. The old 
section 48 was in these terms :— i 

“ A Regional Transport Authority may, after consideration of the matters set forth in sub-section 
(1) of section 47— 
(a) limit the number of stage carriages or stage of any specified type for which stage ® 
carriage permits may be granted in the reglon or in any i area pr on any specified route withts 
e region ; 
(b) issue a stage carriage permit in respect of a particular stage carriage or a particular service 
of stage carriages ; 
(c) regulate timings of arrival or departure of stage carriages whether they belong to a single 
or mac owners ; or ° e 
(d) attach to a stage carriage permit any prescribed condition or any one or more of the follow- 
ing itions, namely :— i 
(i) that the service specified in the permit shall be commenced not later than a specified date 
and be continued for a specified period ; 
(ii) that the service may be varied only in accordance with special conditions ; 
(ii-a) that the staye carriage or stage carriages shall be used only on specified routes or in a 
specified area ; 
k * $ » 


[Clauses (iii) fo (vi) omitted.]”” 


The provision is so clear that it cannot be misread. One of the conditions of the 
permit which the Transport Authority was empowered to attach to a stage carriage 
permit was, certainly, that the carriage shall be used on specified routes or in a 
specified area. Section 48-A which was placed upon the statute book by an amend- 
ment of the Madras Legislature (Madras Act of 1948) reads : 


“Any conditions attached to a stage carriage permit in pursuance of clause (d) of section 48 may, 
at any me be varied, cancelled oE added to by the State Authority, provided that this aa as shalt 
not be ised to the prejudice of the holder of the permit without giving not less than three months’ 
notice to him.” 

Reading section 48 and section 48-A together it is obvious that not merely the route 
was a condition of a stage carriage permit but also that the authority which granted 
the permit could vary, cancel or add to the route. Rule 208 (a) prescribed the 
procedure for granting the variation. That rule was as follows: $ 


“ (a) Upon application made in writi the holder of it, the T. he 
may, - Pee posts a its discretion, vary ee or any of the conditions eee rani to ee 
provisions of sub-rule (6). 

(6) If the application is for the variation of the permit by the inclusion of an additional vehicle 

or vehicles or if the giant of variation would authorize transport facilities materially different from 
those authorized by the original permit the Transport Authority shall deal with the application as if 
it were an application for a permit. ” 
It is very curious that even after the amendment by the Centre in 1956, the Madras 
amendment under section 48-A still retains its original form? Except for the fact 
that the word State Authority has been substituted for Provincial Authority all 
the other parts of e aera remain unchanged. This has led to some argu- 
ment to which we shall advert a little later. There can however be no question 
that the old section 48 (d) (ii) (a) no longer subsists, and instead the Parliament 
has introduced section 48, sub-section (2), as it now stands. That there has been 
a departure from the provisions of the old Act cannot admit of any serieus doubt. 
We have therefore to ascertain the intention of the Parliament and the object sought 
to be achieved by it by reason of the new structure of the present provisions of 
section 48. 


A legislative amendment of an enactment using a different phraseology from 
what is contained in the old Act naturally gives room to the inference that the law 
was intended to be changed. The rule is thus staged by Crawford in his book 
on “Statutory Constructions” at page 618: ° 
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“ A change in the phraseology creates a presumption that the Legislature intended a change of 
meaning. Indeed, the mere fact that the Legislature enacts an amendment is of itself an indicatigy 
of an intention, as a general rule, to alter the pre-existing law. ” 

Whether a change of language infan amended Act departing from the previous 
unamended Act is intended to effect an alteration of the law does not, in our opinion, 
depend upon any presumption one way or the other, though it would be a sound 
rule of construction to hold that the change cannot be disregarded as a mere freak 
of the Legislature. In Dickinson v. Fletcher1, Bret, J. stated that when two statutes 
@ dealing with the same subject-matter use different languages, it is generally a fair 
resumption that the alteration in the language used in the subsequent statute was 
intentional. But as the Judicial Committee said in Casement v. Fulton?, there are 
many instances to be found of the Legislature departing from language previously 
used for the purpose of conveying a certain meaning without intending to depart 
from that meaning. Cases of either description, those in which the Legislature 
was imputed with the design of enacting a different measure by adopting a diffe- 
rent language from that previously employed and those in which the law was held 
to be the same before and’ after amendment in spite of dissimilar words abound in 
the Law Reports and the task of analysing them and evolving a settled rule of 
construction would be well nigh impossible. It may, however, be stated that if 
the phraseology past and present is strikingly dissimilar and the requirements of 
the language demand a change of meaning, and the sense of the section requires 
it, the Court must give effect toit. (See Lord Howardv. I.R.C.*) “ When an amend- 
ing Act alters the language of the principal statute, the alteration must be taken 
to have been made deliberately.” (D. R. Fraser & Co. v. Minister of National 
Revenue*}. In the words of Cockburn, C.J., in R. v. Price®: 

“ When the Legislature in legislating in materia and substituting certain provisio those- 
which existed in a E aed the laseuage of the ameni i a be 
taken to have done so with some intention and motive. ” 


In Halsbury the rule is stated thus (Vol. 36, Simonds Edition, page 406) : 


“ The distinction to be drawn between statutes which codify and those which consolidate the law, 
is that in construing the latter there is a presumption that the law was not intended to be altered .... 
even if the words used are not identical; but this presumption must yield to plain words to the contrary. 
Where statutes are replaced by others which consolidate them with amendment, however, the same 
rules do not apply,......eceseee: 2 
It is not necessary that before a change of law is attributed to an amendment, the 
doctrine of “ advancing the remedy and suppressing the evil ” should be resorted to. 
To speculate upon the objects and purposes of an amending enactment is not the 
province of Court. If the amendment makes it indubitably clear that a change 
of law has resulted, it would not be proper for the Court not to give effect to it on 
some suppositional reasoning. By so doing, the Court will be stepping out of its 
jurisdiction. 

A comparison of the material provision in the old Act with that in the present 
Act, that is section 48, discloses a striking dissimilarity in the two provisions. The 
structure of the old provision has been departed from in a manner which 18 80 
unmistakable that it cannot.remain unnoticed. In our opinion the alteration is not 
merely verbal and has not been indulged in by Parliament to improve the diction. 
Indeed, the change is profound and it would be to miss the obvious if we were: 
to hold that despite all the changes the Parliament still intended that there should 
be no alteration in the substance of the legislation. We are inclined to take the 
view that the Parliament deliberately, without using the expression in any sinister 
sense, intended to bring about an alteration of the law and wanted to lay down that 
so far as the stage carriage permits are concerned route would not be a mere condi-. 
tion or a string attached to the permit. 


The learned Advocate-General, appearing for the first respondent contended, 
relying upon the provisions of section 48-A (the Madras Amendment) that so far 





i. L.R.9 CP. page l at 8. 4, LR. (1949) A.C. 24 (P.C.) .... 
2. 5 Moore P.C. 130 at 141. 5, (1871) L.R. 6 Q.B. 411, 416. 
3. (1948) 2 All B.R. 825 at 830. 
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as the Madras State is concerned, notwithstanding the provisions of the present 
‘section 48, a route should be held to be a condition of the permit. Thié*section 

rovides that conditions attached to a stage iage permit in pursuafice of clause 
(d) may at any time be varied, cancelled or added to by the Transport Authority. 
‘Clause (d) itself has disappeared and along with it clause (d) (ii) (a) has also ceased 
to exist. But for section 48 (d) (ii) (a) the contention that,the route was a condition 
ofa permit would not have been open even under the old Act. It is true that condi- 
tions of permit can yet, even under the present Act, be varied, cancelled or added 
to by the Transport Authority by virtue of section 48-A. But this provision cannot 
have the effect of retaining what has ceased to be a condition as a condition merely 
because the State Legislature has not been quick in its pace to follow the footsteps 
of the amendment in Central Act G of 1956. Further, having regard to section 8 
‘of the General Clauses Act (Central Act X of 1897) it is clear that the power given 
to the State Authority to vary conditions attached to a permit shouki be read as 
relating to such conditions as are enumerated in section 48 (3) and as are included 
in the permit at the discretion of the Authority. That section reads : 

‘Where this Act, or any Central Act or Regulation made after the commencement of this Act, 

Tepeals and re-enacts, with or without modification, any provision of a former enactment, then refer- 
‘ences in any other enactment or in any instrument to the provision so repealed shall, unless a different 
intention appears, be construed as references to the proviston so re-enacted. ” 
The Madras General Clauses Act contains a similar provision. It is therefore 
not possible to hold that by reason of the operation of section 48-A a route should 
be deemed to be a condition of the permit, ignoring the material and substantive 
alterations brought about by the Central enactment which came upon the statute 
book long subsequent to section 48-A. 


The learned Advocate-General further contended that section 48 should 
prevail and that the old section 48 (2) (d) (ii) (a) should be deemed to exist even 
if it were to be held on a construction of the provisions of section 48 of the Act that a 
route cannot be a condition of the permit. He raised a constitutional question. 
The topic of legislation in regard to Motor Vehicles is contained in Entry 35, List 
III, Concurrent List, Schedule VII of the Constitution. That reads:  - 

“Mechanically propelled vehicles including the piinciples on which taxes on such vehicles are 
to be levied. ” 

It would be competent both for the Union and the State to enact laws in respect 
of the subject-matter of the Entries in the Concurrent List. Article 254 (1) of the 
Constitution provides that repugnant laws, in respect of the same subject-matter 
in the Concurrent List, of the Parliament and the State Legislature cannot stand 
together and that the State legislation should stand down and give way to the Parlia- 
mentary measure and should to the extent of the repugnancy be treated as void. 
The supremacy of the Parliament over the State Legislative bodies in regard to 
competing laws covering the same field of legislation in the Concurrent List is 
clearly recognised. To this there is an exception. A State Law, if it has been 
reserved for the consideration of the President and has received his assent, shall 
prevail in the State notwithstanding its being repugnant to the provisions of an 
“* earlier law made by Parliament or an existing law”. Then there is a Proviso to this 
exception which reads : 

“ Provided that nothing in this clause shall prevent Parliament from enacting at any time with 

ect to the same matter including a law addi i i i 

mre a a ae ng adding to, amending, varying or repealing the law so made 
The effect of this constitutional provision is that normally a law made by Parliament 
in regard to a subject in the Concurrent List would override the law of the State 
Legislature. Ifthe State Legislature makes a law after reserving it for consideration 
of the President and after getting his assent then the State law would override the 
Parliamentary provision contained in an earlier law made by Parliament or in an 
existing law. Existing law is defined under Article 366 as : 


“eee. any Law, Ordinance, Order, Bye-law, Rule or Regulation passed or made before 


such a law cissccsesces A 
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The overriding nature of a State legislation over the law of the Parliament as provi- 
ded for in sub-section (2) of Article 254 is subject to the proviso that the Parliament 
may at any time repeal that law.» This proviso is different from the proviso in 
Article 107 (2) of the Government of India Act, 1935. Under that Act, the Federal 
Legislature, could not without the previous sanction of the Governor-General 
affect a repugnant provincial law enacted with the assent of the Governor-General. 
But under the Constitution, the Parliament can directly legislate and overcome 
¢ the repugnant State law, without the President’s assent. In short, the State Legis- 
latures cannot withstand the Parliament’s power of legislation and protect their 
a from being whittled’down by Union laws as regards subjects in the Concurrent 
ISt. 

Section 48-A is not now pitted against an earlier law made by Parliament. 
As stated already, the Central Act G of 1956 was passed after the Madras Amend- 
ment which came into existence in 1948. Nor can it be said that section 48-A 
is repugnant to any existing law. It is true that the old Act was of the year 1939 
and was therefore an existing law within the-meaning of Article 336, clause (10). 
But then, there was no repugnancy between section 48-A of the Madras Amend- 
ment and the earlier section 48 of the Central Enactment. Ifthe Parliament amend- 
ed old section 48 and re-cast it in the present form presumably with the knowledge 
and awareness of the Madras Amendment under section 48-A, it must be deemed 
to have impliedly repealed the Madras provision to the extent of repugnancy, if 
any, against the present section 48. It is not necessary that there should be an 
express repeal even for the proviso to operate. This has been pointed out by the 
Supreme Court in Zaverbhat Amatdas v. State of Bombay? Venkatarama Ayyar, J., 
delivering the judgment of the Bench observed as follows at page 806 : 


“ Now by the proviso to Article 254 (2) the Constitution has enalrged the powers of Parliamen 


and under that proviso, Parliament can do what the Central Legislature could not under section 107 
(2) of the Government of India Act, and enact a law adding to, amending, oe or repealing a law 
of the State, when it relates to a matter mentioned in the urent List. position then is that 
ander the Constitution Parliament can, acting under the proviso to Article 254 (2) repeal a State law. 
But where it does not expressly do so, even then, the State law will be void under that provision if it 
conflicts with a later law with respect to the same matter that may be enacted by Parliament”. 

If it is necessary to refer to Article 254 of the Constitution and to decide the 
question of constitutional validity of section 48-A, we would be inclined to take 
the view that it would fall within Article 254 (1) and become infirm as against 
section 48 of the Central Act C of 1956. This is also the view taken by a learned 
Jadge of the Andhra High Court in Narayana Reddy v. Secretary, I.T.A.?. We have 
expressed our respectful dissent from that decision on the question whether route 
is a condition of the permit. As between the two extreme views, one being that 
section 48-A has been struck down by Central Act C of 1956 and the other being 
that it maintains its full force and vigour and subsists side by side with the Central 
Act, we prefer to adopt the golden mean and to hold that section 48-A operates to 
the extent to which it can operate as regards conditions of permit recognised and 
provided for under the Central Act. In our opinion, the power of the Transport 
Authority to vary the conditions of the permit contained in section 48-A of the 
Act would enable the authority only to alter the enumerated conditions specified 
in section 48 (3) and which may be embodied in the permit ; but this power should 
be correlated only to such conditions as the authority can validly include under 
the present enactment and should not be construed as a power to vary the route 
aas if it is a condition of a permit. 

The next contention that was urged on behalf of the first respondent was one 
‘aged upon section 43-A of the Act. This is also a Madras Amendment. This 
was inserted by section 2 of Madras Act (KX XIX of 1954). Now section 43-A 
sub-section (2) is-the relevant provision relied upon. That runs as follows : 

“ The State Government may, on a consideration of the matters set forth in sub-section (1) of 
section 47, direct any Regional Transport Authority or the State Transport Authority to open any 


———_— 
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, Rew route or to extend an existing route or to permit additional stage carriage to be put, or to reduce 
the nimber of stage camiayes, on any specified route’’. 

This is a power vesting in the State Governmem to issue general directions to the 
subordinate transport authorities even in respect of opening a new route or extend- 
ing an existing route. It cannot bedisputed that the appropriate Transport Autho- 
rity can under some: special circumstances abolish an existing route and open a. 
new route or extend an existing route. . But can the Authority do it purporting to 
exercise its powers of variation of a condition of a permit, is the question now before 
us. We do not think that this provision should be read as vesting the Transport 
Authority with the power to extend an existing route oñ the footing that the 
route is a condition of the permit. ` 


Considerable reliance has however been placed on behalf of the first res- 
pondent on section 57, sub-section (8). That provision reads : ° 
“ An ication to conditions of permit, other than a temporary permit, 
inclusion ee E. a a area, a the case of a @ carriage permit, by ae 
the number of services above the specified mayimum, ar in the case of a contract carriaye tora 
public carriers’ permit , by it.creasing the number of vehicles covered by the permit, shall be treated 
as an application for the gant of a new permit : 

Provided that it shall not be necessary so to treat an application made by the holder of a stage 
carriage permit who provides the anly service on any route 2 in me aa to mcrease the frequency of 
the service 80 provided, without any mcrease in the number of cles”, 

This is only a procedural provision and is practically a substitute of the old rule 
208 (a), which we have already extracted above. This sub-section consists of 
three parts and provides what application should be treated as an application 
for the grant of a new permit. The first category comprises applications to vary 
the conditions of any permit other than a temporary permit by the inclusion of a 
new route or routes in a mew area. The second group comprises applications in. 
regard to stage carriage permits for increasing the number of services above the 
specified maximum. ‘The third class comprises applications in the case of a con- 
tract carriage permit or a public carrier permit for increasing the number of vehicles. 
covered by the permit. The first category uses the expression ‘‘ any permit”. 
Necessarily even a stage carriage permit would fall within its ambit. But if the 
route is not a condition of the permit relating to a stage carriage, then, obviously- 
that group should have regard only to permits in regard to other kinds of trans- 
port vehicles like contract carriage or a public carrier. It would not be proper 
to assume that becausea provision is made for treating an application to vary thé 
condition of any permit by including a new route, what is not prescribed as a condi- 
tion of permit should be attributed to have that character. As we have said, this 
is not a substantive provision enacting the conditions of a stage carriage permit, but 
is only a rule of procedure which obliges the Transport Authority to treat certain, 
applications as if they are applications for grant of new permit. We are therefore 
unable to agree with any of the contentions urged on behalf of the first respondent. 


We shall now refer to the decisions cited at the Bar. In Heeralal v. State of 
Rajasthan}, a Division Bench of the Rajasthan High Court held that the variation. 
of a permit by inclusion of a new route or area would be a condition of the permit. 
The learned Judges were considering the question whether cases involving a varia-- 
tion of a permit after the amendment of 1956 would fall within the scope of clause- 
(b) of section 64 of the Act, which confers a right of appeal in reg to certain. 
matters. This decision has been followed by the Kera High Court by a single 
Judge of that Court in the decision in Devaraja Iyer v. R.T.A. Trichur*, Velu Pillai, J.,. 


observed thus at page 54: 


“Whatever arguments might have been open before, since the paming of the Motor’ Vehicles. 
Amendment Act, G of 1956, there is no room for any doubt, as by sub-section (8) of section’ 57, the 
inclusion of a new route is treated as a variation of the condition of the permit ............ j 


l. I.L.R. (1958) Raj. 1112 : A.I.R. 1959 2. ALR. 1961 Ker. 53, 
Raj. 41. i e @ 


~ 
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There is no discussion of the provisions of the enactment and the case itself seems 
to have proceeded upon some concession made by the learned Advocate who 
appeared in the case. With respect, we are unable to agree’ with this view. The 
Andhra High Court held in Narayana v. Secretary, R.T.A.,+ that the provision in 
section 48 (d) (2) (a) (old Act) that the stage carriage or stage carriages shall be 
used, only on specified rotites in a specified area is a condition of a permit. From 
this provision a single Judge of the Andhra Pradesh High Court reached the con- 
eclusion that the Regional Transport Authority has power under section 48 (3) 
(xxi) (present Act) to vary the conditions of the permit, one of which was assumed 
to be at relating to variation of the route. This decision was approved by a 
Division Bench of the Andhra High Court in Narayana Reddy v. Secretary, R.T.A., 
Cuddapah*, ‘The facts in that case are somewhat peculiar. One Narayana Reddy 
was a transport operator having three stage carriage permits, two of them on the 
route RajupalemtoSimhadripuram viď Proddatur. The other permit was on the 
route Proddatur to Pulivendla. On this route (Proddatur to Pulivendla) there were 
altogether four buses runnmg on a monthly rotation basis. The Secretary, Regio- 
nal Transport Authority, proposed to vary the existing route, Proddatur to Puli- 
vendla, as Rajupalem to Pulivendla ma Proddatur and invited representations. 
from persons interested in the proposol. Narayana Reddy objected to the proposal. 
It was, however, approved by the Regional Transport Authority, CGuddapah. 
The Chairman, State Transport Authority, also approved the proposal. Then 
there was a notification under section 57 (2) of the Motor Vehicles Act calling for 
applications for the grant of the variation of the route. Narayana Reddy filed, a 
petition under Article 226 of the Constitution in the High Court of Andhra Pradesh 
to prohibit the Secretary, Regional ‘Transport Authority, GCuddapah, from giving 
effect to the notification. Itwas this petition which was dismissed by Satyanarayana 
Raju, J. The decision of that learned Judge was approved by the Division Bench 
(Chandra Reddy, C.J., and Narasimham, J.). The contention urged on behalf 
of Narayana Reddy was that section 48 (3) of the Motor Vehicles Act, as amended, 
did not clothe the Regional Transport Authority with power to vary the route. 
This contention was repelled. i 


The point to be noted is that in the Andhra case? there was no application. 
for variation of the route by the permit holder. This is made clear by the following 
observations of the learned Chief Justice at page 93: 


e “ It should be borne in mind that the route of the appellant (Narayana Reddy) is not varied.” 


That was a case where there was a general! proposal for the variation of the route 
and the question raised was whether the Transport Authority had power to vary 
the route. In substance, that case dealt with only the introduction of a new route, 
a sector of which was, however, already designated as a route. It was called 
variation of the route, but, in fact it was not. It was only the introduction of a 
new route Rajupalem to Pulivendla via Proddatur. This is one aspect of the 
matter which, in our opinion, sufficiently distinguishes the present case from the 
case decided by the Andhra High Gourt. We are however unable to agree, with 
great respect to the learned Chief Justice, with his following obgervations at page 92 
“t Section 48 (d) (i-a) re-appears in the shape of section 48 (2) in the Central Act of 1956. Iti? 
specifically ided therein that the permit l be valid only for a specified route or routes or for a 
specified area ........ the fact that eendit THAT E DACI eee eee ere De tae Oly 
for a ape cined ronte i mot rac luded m ibe Condoni o Apam o e a 1 
does not make any material difference. On the other , section 48 (2) makes it abundantly clear 
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‚The learned Advocate-General relied on the following observation in Kuppu- 
swamy v. Ramachandran’, in support of the contention that a mere extension of the 
route, without abandonment of any of the twd termini, and without curtailment 
of the old route would be a permissible variation falling within the power to alter 
the conditions of the permit: 

‘ Learned Counsel for the respondent has referred in this connection to certain decisions of this 
‘Court where extensions of existing routes were regarded as variation of the conditions in the permit. 
It is unnecessary for us in the present case to consider whether these decisions correctly lay down the 
principles. Further, in all those cases there was nu question of abandoning one of the termini on the 
route in the permit. In a case where a person applies for an extension of his route, he serves not 
only that route but wants something more. That is different from a case where the operator having 
a permit for a particular route wants to cut the route, ponent aion orin, only to reach a different 
destination. In our opinion, it will not amount to variation of the original peamit for the reason that 
the integrity of the permit has been broken, one of the termini having been abandoned. In saying 
this we want to make it clear that a variation of a Lermitneed not necessarily keep to the road connect- 
ing the two places. Cases may arise where there should be a deviation, or a detour might be n 
to reach a icular place. There can be a variation to reach the same terminus by an altered route 
as the route does not always mean usual or recognised way connecting the two places. In such 
cascs the power to permit such deviation will come under section 48 (3) (xxi) (6). 


Actually that case was concerned with an abandonment of a portion of the route 
and substitution of a fresh sector. Whether an extension of a route would amount 
to variation did not arise for decision. What was emphasised by the Division Bench 
was that a curtailment and an addition in respect of a route could not be appropria- 
tely designated or disguised as a variation. ‘‘ Variation ” is not a term of art ; nor 
has it any technical meaning in the Act. We respectfully agree with the Bench 
decision to this extent. We do not think that the ratio of that decision was that 
an extension of a route would amount to variation of a condition of the permit. 


We have also examined the position from the point of view of the citizen’s 
fundamental right to ply vehicles on the highway to carry on business or as a con- 
venient mode of personal transport. The decision of this Court in C.S.S. Motor 
Case*, lays down the following propositions. At page 914 Venkatarama Aiyar, J., 
observed as follows :— 

“To sum up : (1) the citizens have a right to ply motor vehicles on public pathways and that is a 
business which 1s protected by Article 19 ai (e). (2) Any infringement of that right can be justified 
only if it falls within the scope of Article 19 (6) .............0005. 5) The Provincial Government 
should frame rules laying down the principles on which the selection among the applicants is to 
be made and such rules must be, as required by Article 19 (6), reasonable and in the interests of the 
public ý 


The Supreme Court has also taken the same view in Saghir Ahmed v. The State of U.P. 
and others*. The following passage may be usefully quoted : i 

“ The right of the public to use motor vehicles on the public road cannot, in any sense, be regarded 
as a right created by the Motor Vehicles Act. The right exists anterior to Bay lediali ten on this 
subject as an incident of public rights uver a highway. The State only controls and regulates it for the 
purpose of ensuring safety, peace, health and good morals of the public. ” 


The introduction of compulsory permits without which no transport operator 
can carry on his business, undoubtedly operates as a fetter on the fundamental 
Tight to carry on business at any place and in any manner: But such restrictions 
have been held to be reasonable and within the limits of Article 19 (6) of the 
Constitution. It does not matter how the restriction is called—“ licence” or “ per- 
mit”. Once the system of regulated transport is recognised as not being repugnant 
to or violative of the fundamental right, the restriction can be relaxed only in the 
manner indicated by the statute imposing the restrictions. It cannot be seriously 
contended that to the extent of the limits of the it or its conditions the restric- 
tions would be reasonable and that outside such limits the fundamental right would 
enable the operator to run his vehicle as he likes or as it suits him. It is implicit 
in the very system of permits that the fundamental right is abridged and that there 





l. LL.R. 1963 Mad. 627: (1963) 2 M.L.J. Mad. 304, 
55. 3. A.LR. 1954 S.C. 728 :{1954) S.C.J. 8 19: 
2. (1952) 2 M.LJ. 804: 1L.R. (1953) 1955 S.A.R. 1 page 707. ee 
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is no right to carry on the business except in the manner clearly indicated þy the 
Motor Vehicles Act. : 


On an examination of the relevant provisions of the Act, we are of opinion 
that a route in regard to a stage carriage permit is not one of the conditions attached 
to it, but is part of the permit itself. There is no power in the Regional Transport 
Authority to vary the réute in exercise of its powers of variation regarding the 
alteration or change of the conditions in the permit. The application of the first 


respondent before the Regional Transport Authority was erefore incompetent.. 


In the result, the Writ Petition is allowed and the rule nist is made absolute- 
The petitioner does not appear to have been quite diligent in vindicating his rights- 
He failed to appear before the State Transport Appellate Tribunal and did not 
raise this question before it. He would therefore not be entitled to costs in this 
Writ Petitidh. We may also point out that the question has not been free from 
difficulty, particularly in view of divergent judicial opinions referred to above. 
There will be no order ag to costs. 


I have used the expression “ we ” in this judgment and in the context it has 
to be understood as referring to myself and my Lord the Chief Justice. 


Ramachandra Iyer, C.7.—I entirely agree with the Judgment just now delivered 
by Jagadisan, J: À . 

Ramamurti, J.—I have persued the Judgment of Jagadisan J., with great res” 
pect, I am unable to agree with his view. 


The facts of the case have been fully set out in the Judgment of Jagadisan, J. 
The question that arises for determination is whether the Regional Transport 
Authority has power to permit a variation of the route from Madras to Kanchee- 
puram as Madras-Kangheepuram-Nemili. The main argument of the learned 
counsel for the petitioner Mr. Mohan Kumaramangalam was that there has been a 
complete change in the Motor Vehicles Act (hereinafter called the Act), as a result 
of the amendment introduced by Central Act C of 19 56 and that under the frame 
work of the Act as amended, a route can no longer be regarded as a condition of 


the permit and that it is only such conditions of the permit as are specified in section 


48 (3) that can be varied by the authority concerned. On the other hand, the 
learned Advocate-General for the respondent contended that no such change 
was either intended or had been brought about by the Amending Act C of 1958. 
fle urged that a proper interpretation of the present sections 48, 51, 54, 55 and 56 
which have taken the ‘place of the corresponding old sections, would show that the 
only change is, that in the matter of other vehicles, a condition relating to the route 
may be inserted in the permit at the option of the authority concerned, while in 
the case of a stage carriage, the section makes it compulsory for the authorities 
concerned to insert a condition in the permit that it will be valid only for the specific 
route or area. To put in in a nut shell, the learned counsel fer the petitioner 
rested his contention mainly upon section 48, its language, structure and the arrange- 
ment of the several sub-sections and sub-clauses therein, while the learned Advocate- 
General relied upon the wide language in section 57 (8), besides sections 60, 123 
and 129-A. On a careful consideration of all the aspects of the matter, I am of 
the opinion that there is no substance in the points urged by the learned counsel 
for the petitioner. 


Before I deal with the main points bearing: upon the interpretation of the 
relevant provisions of the Act, 1 think it necessary to make some general observations 
about certain well settled rules of ped Wea which have to be borne in mind 
‘n the instant case. In the case of an alteration of an existing statutory law by an 
amendment, it is presumed that the Legislature does not intend to make any subs- 
tantial alteration in the law, beyond what it declares either in express words or by 
clear implication or in other words, beyond the immediate scope and object of 
the statute. Statutes by way of amendment should not be construed so as to alter 
completely the existing schg¢me and the principle of the law, contained in the statutes, 
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‘which they merely amend, unless the Legislature has expressed its intentions with 
irresistible clearness. Reference can be made to what Sir John Ramilly, Master 
of the Rolls, observed in the leading case ing Minet v. Leman.} 

“ The general words of statute are not to be constiued as-to alter the previous policy of the law, 
unless no sense or meaning can be put upon those words consistently with the intention of preserving 

. tho existing policy untouched. m i 

It must be mentiọned.at the outset that even though the Act uses the expression 
‘ permit’ it is really a licence which is issued to the applicant by the authorities ¢ 
concerned. and the correct legal conception of the system of the Act is a ‘ system of 
licensing.” In C.S.S. Motor Service, Tenkasi and others v. Thè State of Madras represented 

‘by the Secretary to the Government of Madras?, the precise nature and legal character 
of the right of an owner of a bus to ply in public highways, came up for direct consi- 
deration. Justice Venkatarama Iyer, delivering Judgment of the: Bench, held 
that : ° 7 

“ The business or trade of plying a its nature could be carried on only in a public 
place, and it was to be caed on Be i indeed all businesses must be.” j 

-It was pointed out that the right of a citizen to carry on business in motor transport 
on public streets cannot in law be different from his right to sell vegetables on a 
public market and was clearly protected by Article 19 (1) (g) of the Constitution. 
Reference can be usefully made to the following observations in the same Judgment 
at page 906 : . 

À “ The true position then is that all public streets and roads vest in the State but that the State 
holds them as trustees on behalf of the public. The members of the public are entitled as beneficiaries 
to use them as a matter of right and this right is limited only by the similar rizhts possessed by every 
other citizen to use the pathways. The State as trustees on behalf of the public is entitled to Impose 
all such limitations on the character and extent of the user as may be requisite for protecting the rights 
_of the public BEM CrAU ug daiwiera seis E wie ng See iacuan ee ee er ee ee a 
These observations do not negative the existence of the right to ply buses but 
Suggest that it is liable to be controlled. 


The exposition of the law of Justice Venkatarama Iyer has been completely 
approved by the Supreme Court in Saghir Ahmed and another v. The State o U. P. 

others.” ‘The Supreme Court, while holding that the licensing system in the 
Motor Vehicles Act is protected, and guaranteed under Article 19 of the Consti- 
tution, observed as follows :— | 

“The right of the public to use motor vehicle on the public road cannot, in any sense, be regarded 
as a right created by the Motor Vehicles Act. The t exists anterior to any legislation on this 
tubject as an incident of public rights over a highway. State only controls it for the purpose of 
ensuring safety, peace, health good morals of the public. Once the position is accepted that a 
member of the public is entitled to ply motor vehicles on a public road as an incident of his right of 
passage over a highway, the question i: really immaterial whether he plies vehicles for pleasure or 
pastime or for the purpose of t:ade or business. The nature of the right in respect of the hichway is 
not any way affected thereby and it cannot be said that the user of a public road for purposes of trade 
State. The Dentin of mal use qf the high way ? can be acquired only under special sanction from the 
State. The Doctrine o anchise’ recognised in America has no place in our Constitution. Under the Indian 
Constitution the contract carriers as well as the common carriers would cccupy the same position 0 
far as the guaranteed right under Article 19 (1) (g) of the Constitution of India ix seucemied and both 
are liable to be controlled by appropriate ations under clause (6) of that Article ” . 

The Supreme Court had also held that the American Doctrine of 

* franchise’ has no place in our Constitution and that subject to the limits imposed 
in the licensing system prescribed in the Act, any member of the public can ply 
motor vehicles in a public road and carry on the business of transporting passengers 
with ve ee of vehicles. The relevancy of the reference to the concept of funda- 
menta: right to carry on a trade or business of plying a bus will become a arent 
as I proceed further. re 


It ig necessary to have a precise idea of the state of the law, the jurisdiction and 
powers of the Transport Authority before the Amendment of 1956. 


. 1, 20 Bevan 268: 52 Bog. Rep. 606. 3. AIR. 1954 S.C, 728 : (1954) S.C.J. 819 : 
agg, (1952) 2 M.LJ. 894: LL.R, 1953 Mad. (1954) 2 M.L.J. 622. 
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It may be mentioned that the condition that the stage carriage or stage carriages 
shall be used only-on the specified routes or in the specified area was not to be found 
in the original Act (Central Act V of 1939) and it was introduced only in 1940 
by an amendment. Till the amendment of 1956, the scheme of the Act in regard 
to the variation of the route appears to have been the same, whether of a stage 
carriage or a contract carriage or a public carrier. 


I shall now consider the provisions of the Act before 1956 putting aside the 
Madras amendments, sections 48-A, 51-A and 56-A. Section 42 provides that 
no owner of a transport vehicle shall use or permit the use of the vehicle in any public 
place savé in accordance with the conditions of the permit granted by the authority 
concerned, authorising the use of the vehicle in that place. Giving these words 
their plain and natural meaning, taken along with ‘the other provisions, it is clear 
that the rofite or areain which the permit is required in section 42 is regarded. as 
one of the conditions of the permit. Section 46 provides the particulars which 
should be furnished in the application for a permit, one of such particulars being 
the route or routes, or the area within which the vehicle is intended to be used. 
Section 47 prescribes the procedure to be followéd by the Regional ‘Transport 
Authority while disposing of the application for the grant of a permit. Section 48 
deals with the power and the jurisdiction of the Regional Transport Authority to 
grant the permit and impose necessary conditions. Section 48 (d) empowers the 
Regional Transport Authority to attach any prescribed condition or any one or 
more of the conditions specified in sub-section (d), clauses (i) to (vi). One such 
condition is ‘ stage carriage or stage carriages shall be used only in specified routes 
or in a specified area.’ It must be noticed that section 48 which confers the juris- 
diction or authority upon the Transport Authority to grant a permit, does not 
confer any power to vary any of the conditions of the permit. ‘The power to vary 
the conditions of the permit, whether in relation to a route or any other matter, 
has to be found otherwise than in section 48. An examination of the nature of 
the various conditions mentioned in section 48 would show that they are intended for 
the convenience of the travelling public and that the Regional Transport Authority 
must have a power to vary such conditions. If they were to be unalterable, 1t 
will be impossible for the authorities concerned to perform their statutory duties 
in the interests of the travelling public. One view to take will be, as mentioned 
earlier, that essentially it is a licence and the authority which issues the licence 
subject to certain conditions has the power to vary the conditions of the licence 
from time to time. The power to alter the conditions of the licence is implicit in 
the power to issue the licence. The licensing authorities can in one sense be re- 
garded as having a continuing and supervising jurisdiction over the licence and 
the operation thereunder and may limit, restrict or modify or vary the conditions 
of the licence, if public convenience or necessity or the operator himself, so requires. 
The discussion of the Law on Motor Vehicles in Corpus Juris Seeundum Volume 60 
lends considerable support to this view. Or, the other view, may be, that the 
Transport Authorities while granting or refusing permits really exercise quasi- 
judicial functions, thereby attracting the principle underlying section 21 of the 
‘General Clauses Act in the sense that the power of the Regional ‘Transport Autho- 
rity to issue orders includes a power to add to, amend or vary, so long as there 3s 
nothing contrary or repugnant thereto in the context. There may be difficulty 
in applying section 21 of the General Clauses Actas the grant of permit may not 
amount to the “ issue of an order ” within the meaning of section 21 vide Bach- 
chulal and another v. State! and Ramanath Prasad v. State Transport Appellate Authority, 
Bihar, Patna and others?. To reiterate, a glance at section 48 (3) and the various 
conditions would show that the Authority must have the power to vary the condi- 
tions and there is no distinction between one condition and another. 


The language of section 63 which deals with the validation of permits for use 
outside the region in which the particular permit was granted indicates that the 
eee 


l. AIR. 1951 All.836. ° 2. ALR. 1957 Pat. 117. 
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Regional Transport Authority has got power to vary the conditions of the permit 
relating to the route. Section 63 (2) clearly provides that the Regional Transport 
Authority has such a power. è 


Section 64 (b) which provides a right of appeal against the orders of the 
Regional Transport Authority emphasises again that the Authority has power to 
vary the conditions of the permit. : 


Sections 49, 50 and 51 deal with a permit for a contract carriage, Section 
51 which deals with the powers of the Regional Transport Authority to grant a 
contract carriage permit, does not itself contain any provision for the variation 
in the conditions of the permit. What applied to a stage carriage applies to a 
contract carriage. It cannot be denied, having regard to the scheme of the Act, 
that the authorities concerned will and must have undoubted jurisdiction to vary 
the conditions of the permit of a contract carriage including the roufte. Sections 
52 and 53 deal with the permit for a private carrier. Sections 54 to 56 deal with 
the permit for public carriers. Section 54 specifies the particulars to be mentioned 
in the permit ; one such being the route or routes on which or the area in which a 
public carrier is intended to be used. Section 55 deals with the procedure to be 
followed by the authority in dealing with an application for a public carrier’s permit. 
Section 56 deals with the powers and jurisdiction of the Regional Transport 
Authority while granting the permit. Under section 56 (b), the Regional Trans- 
port Authority can attach to the permitall or any of the conditions mentioned 
therein which includes the condition that the vehicle shall be used only on a spe- 
cified area or a specified route. Regarding the variation of the conditions of the 
ermit, the same considerations as in the caseof a Stage carriage permit will apply. 
ection 59 (3) amongst other things, specifies certain features relating to the vehicles 
and the user thereof that they shall be regarded as conditions of every permit. 
Section 60 specifies the circumstances under which the permit can be cancelled or 
suspended and it applies to all vehicles. While section 60 confers the power to 
cancel or suspend the permit, section 123 at thesame time makes it an offence if a 
vehicle is used in contravention of the provisions of section 42. Section 129-A. 
empowers any Police Officer authorised in this behalf to seize and detain any 
vehicle which, he has reason to believe, has been or is being used in contravention 
of the provisions of sub-section (1) of section 22 or without the permit required 
by section 42 (I), or in contravention of any condition of such permit relating to 
the route on which or the area in which or the purpose for which the vehicle 
may be used. To sum up, therefore, the legislative history immediately proceeding 
the amendment is: 


(a) The route is regarded as a condition of the permit of the motor vehicle. 
(b) Thè Authority concerned has got power and jurisdiction to vary the 


conditions of the permit including that relating to the route from time to time. 


(c) There is no distinction between one kind of vehicle and another, touching 
these aspects. 


It is in this background that the precise scope of the amendment and the changes 
or modifications which the Legislature has introduced fhould be determined: 
Under Central Act C of 1956, amongst other things, the following sections have 
been substituted in the place of the corresponding old sections : sections 48, 51, 54 
55, 56 and 123. The rest of the sections are omitted as of no relevancy for the ins- 
tant case. In section 57, sub-sections (8) (9) and (10) have been added as addi- 
tional provisions. 


A harmonious reading of sections 48, 57 (8), 60 (1), 63, 64, 123 and 129-A 
leaves no room for doubt that under thescheme of the Act as amended, the Trans- 
port Authority continues to have the same power and jurisdiction to vary the route 
whether regarded as a condition of the permit or otherwise and that there is no 
distinction between a stage carriage or any other vehicle in the matter of the power 
of variation. If one may say so, the Legislature has not, placed the voute of a stage 
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carriage in any special or exalted position or high pedestal. The only change that: 
has been introduced is that in the case of the other vehicles the authority has got 
the option to impose a condition rdlating to the route as one of the conditions to 
be inserted in the permit while in the case of a stage carriage, the section makes 
it compulsory for the authorities concerned to insert the condition in the permit, 
that it shall be valid only*for the specific route and leaves no discretion in the matter. 
I am clearly of the opinion that such change as has been employed in the language 
has been solely with a view to emphasise the mandatory or peremptory character 
of this aspect, and not for any other purpose. If the other provisions of the Act 
show that the route is reBarded as a condition of the permit and the authority has. 
power to vary the same, I see no insuperable difficulty in interpreting section 48. 
in that manner. 


If regard is had to certain well settled rules of interpretation of statutes, as 
well as presumptions in regard thereto, the answer becomes obvious. I have 
carefully persued the Statement of Objects and Reasons when the Bill in connection 
with the Amendment Act*C of 1956 was-introduced in the Parliament. It is ele- 
mentary and well settled that Statement of Objects and Reasons cannot be usec. 
or looked into as an aid for interpretation of the provisions of the statute or for the 
purpose of construing any part of the Act or for ascertaining the meaning of any 
words used in the Act. But, at the same time, they can be referred to for the limit- 
ed purpose of ascertaining the precise extent and urgency of the evil or the mis- 
chief which was sought to be remedied by introducing the amendment, as is often 
called the ** surrounding circumstances ” of a statute as in the case of a deed. (Vide 
M. K. Ranganathan and another v. Government of Madras and others’ and State of West 
Bengal v. Subodh Gopal Bose and others*.) Statement of Objects and Reasons do not 
reveal that the sponsors of the Bill regarded the power of variation of the route, till 
then inhering in and continuously exercised by the Transport Authority, as an evil 
or mischief calling for particular amendment. Nor do the judicial decisions upto- 
that time, indicate any peculiar, or special significance about the power of variation. 
exercised by the Transport Authorities in regard to the route oa stage carriage. 
In other words, there is no basis for saying that this was regarded as any evil or 
mischief requiring urgent remedy in the hands of the Legislature. 


It is legitimate to presume that the Legislature was aware of the fact that in. 
almost all the States, invariably, Rules had been framed on the basic assumption. 
that under the Act a8 unamended, Regional Transport Authority had the power to 
våry the route. The Rules aforesaid prescribe the procedure for the variation of a 
route and it is unnecessary to burden this judgment by a reference to the Rules 
framed by the various States. It is enough to refer to the Gommentary of 
Mr. B. N. Chowdhary on Motor Vehicles Act, 5th Edition, pages 516 to 830. 


Before coming to the actual interpretation of new section 48, with a view to» 
ascertain its precise scope and ambit, I shall first consider the other relevant provi- 
sions of the Act to see what light they throw upon the matter. If, as observed earlier, 
the other provisions of the Act lead to the inference, that even after the amendment 
of 1956, the route is still regarded as a condition of the permit and the Authority 
has got the power to vary the route, it is obvious that every effort should be made- 
to interpret section 48 in harmony with the rest of the provisions. 


Every Statute should be construed as a whole and as far as possible every 
effort should be made to avoid any inconsistency or repugnancy either in the section. 
to be construed or as between one section and the other parts of the statute. This rule 
of interpretation is well settled and may briefly be stated. It is a cardinal-and ele- 
mentary rule of statutory construction that if possible within the ambit of reason, 
full force, meaning, significance, and effect must be accorded to every word, clause, 
section and provision of statute so that no part of it becomes inoperative or super- 
fluons or insignificant ; this is desirable in the interest of harmony and consistency 

ns 
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and to make the entire statutory scheme effectual. For the purpose of a harmo- 
nious construction of the statute as a whole it may be necessary that the literal 
meaning of a particular section may have to¥be ascertained by reference to other 
sections and to the general purview of the statute. (Vide 36 Halsbury, Simonds Edition, 
pages 395-396, Section 594.) The correct rule of interpretation is to place a consistent, 
rational and probable meaning on the whole of the sections by reading them 
together. I shall first consider what light section 57 (8) throws on the matter. 
‘It runs as follows : ® 

“ An application to vary the conditions of any permit, other than a temporary permit, by the 

inclusion of a new route or routes or a new area, ar, in the case of a stage carriage permit, by increasing 

of services above the ified maximum, or in the case of a contract cariiage it ora 
public carrier's permit, by increasmg the number of vehicles covered by the permit, shall be treated 
as an application fur the grant of a new permit : 

Provided that it shall not be necessary so to treat an application made by the helder of a stage 
caniage permit who provides the only service on any route or in any area to increase the frequency of 
the service so pruvided, without any increase in the number of vehicles. ” 

If I may say so, this clause is unambiguous, explicit, and very clear and does 
not admit scope for any argument or difficulty in the rule of interpretation. The 
word ‘any’ is of general import and excludes limitation or qualification and is 
‘all inclusive’. ‘“‘ The words used negative qualification and affirm generality.” (Vide 
Per Fry, L.J. in Duck v. Bates.+) In construing statutes the word ‘any ° is equivalent 
to and has force of ‘ every’ and ‘all’. I see absolutely nothing in the context 
of the sub-section to‘ control or restrict the generality that is connoted by the deli- 
berate use of the expression ‘any’. On the other hand, such context as is mani- 
fested in section 57 (8) leads to the same inference. The controlling context 
<‘ excepting a temporary permit” shows that the Legislature is fully aware of the 
implications of the import of the word ‘ any ° and exempts only a temporary permit- 
and no other. It is impossible to brush aside or slur over the three component 
parts of section 57 (8) ; the first part deals with all the vehicles, the second part 
deals with a stage carriage permit with regard to the increase of the number of 
vehicles and the third part deals with the increase in the number of vehicles of a 
contract carriage or a public carrier. The Proviso to the section further emphasises 
the same view and its importance should not be overlooked. 


I am wholly unable to countenance any argument involving an assumption 
that there is any looseness or inaccuracy in the language employed in section 
57 (8). I have no doubt in my mind that the Legislature has used the words ‘ any 

rmit’ in the opening words of sub-section (8) deliberately , with a view to take 
in all vehicles without any distinction and that whenever the Legislature wants to 
make a distinction and restrict the scope, it has taken particular care to do so by 
employing necessary, precise, apt, language. IfI may say so, I cannot even visualise 
what clearer lan e the Legislature could have employed to manifest its legisla- 
tive intent. There is no justification whatsoever for reading the words ‘ any per- 
mit’ as ‘ any permit other than a stage carriage permit’, as contended: by learned 
‘Counsel for the petitioner, especially when the Legislature designedly excepts a 
temporary permit only. | 


I have sgo far dealt with sub-section (8) of section 57. I shall now consider 
what light is thrown by the other sub-sections of section 57. Section 57 (1) refers 
to a permit for contract carriage and private carrier. Section 57 (2) refers to a 
permit for a stage carriage and a public carrier. Section 57 (3), ly and (5) refer 
to a permit for a stage carriage and a public carrier. Section 57 (7) refers to a 
permit of all vehicles. The meticulous care and the precision with which varying 
and different references arc made to particular categories of vehicles in the several 
‘sub-sections is in my opinion decisive of the question. The acceptance of the 
argument of the learned Counsel for the petitioner that the words ‘ any permit’ 
Should be read as ‘ other than a stage carriage’ with great respect, in my opinion, 
48 not interpretation but a clear case of legislation. 
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I shall now consider what light section 60 throws on the matter. Section 
Go (1) (a) and (b) which remain unchanged and are alone relevant for our purpose 
run as follows: g 
“ Section 60 (1) : The Transport Authority which granted a permit may cancel the permit or 
may suspend it for such period as it thinke fit............6. 
(a) on the breach of aħy condition specified in sub-sectior (8) of section 59, or any condition 
contained in the permit, or 
(b) if the holder of the permit uses ui causes or allows a vehicle to be used in any manner not 


authorised by the permit ...............06- 


In the case of a stage carriage, if an operator uses the vehicle in any area not covered 
by the permit or in breach of the conditions of the permit relating to that area, his 
ermit is liable to be cancelled or suspended under section 60 (1) (a). Section 
6o (1) (b) isdirected against the vehicle and particular purposes for which it can 
be used as the conditions of the permit. The scope of section 60 (1) (6) came 
up for consideration in Puran Singh v. State of Uttar Pradesh and others! and reference 
may be made to the following observations at page 492 : 
“ To illustrate the point further a stage carriage may be used for purposes of ing of passen- 
gets for hire or reward. Likewise a public carrier may be used for transport of goods. It is these 


different manners in which a transport vehicle may be used which are controlled by permits granted 
under Chapter IV. 

The ieference in clause (b) of sub-section (1) of secticn 60 to the use of a vehicle in any manner 
not authorised by the permit isto this aspect of the use of the vehicle as is abundantly borne cut 
by the repetition also im it of the wards ‘ used in any manner not authorised by the permit’. This pro- 
vision is not with respect to the use as such of a vehicle which is governed by section 22 but to the 
manner in which it may be used in pursuance of the permit held in respect of tt. In order, therefore, that the 
provisions of clause (b) af id are attracted what is material is not the use of the vehicle in contra- 
vention of section 22 but its use in the manner not authorised by it, namely, the use of a stage carriage 
asa public carrier, etc., etc.” 


In this connection, reference may also be made to the judgment in Newell v. Cross?, 
in which the corresponding provisions in the English Act, section 72 (10), was 
considered, viz. : 

“ If any uses a vehicle or causes or permits it to be used in contravention of this section 


j person 
shal] be guilty of an offence.” 


It was held that it was an offence to use hackney carriage as an express carriage. 
Section 60 (1) (b) deals with contraventions other than those covered by section 
Go (1) (a), as otherwise it would be meaningless surplusage and obvious redundancy. 
Fhus it is clear that it is only under section 60 (2) (2) that a contravention relating 
to a route action can be and not under section 60 (1) (b). Prior to 1956, 
administrative control and check could be exercised by the Transport Authority 
with regard to the route used by an operator of a stage carriage. If the conten- 
tion of the petitioner were to be accepted, section 60 (1) (a) cannot after 1956 (on 
his re asoning) apply to the route of a stage carriage for the simple reason that the 
conditions mentioned in sub-section (3) of section 59 or any of the conditions con- 
tained in the permit, cannot apply to a stage carriage. It will lead to startling and 
anomalous results if such an interpretation were to be accepted. It would therefore 
be obvious that section 60 (1) (a) clearly proceeds on the basis that the route is a 
condition of the permit in the case of a stage carriage as well. 


I have already adverted to section 63 (2) to show that in the case of a stage 
carriage, a route was regarded as a condition and there was power to vary. Ina 
recent judgment in V.G.K. Bus Service, Lid. v. Kerala State Transport Appellate Tribunal 
and others*, the scope of section 63 (2) as sanctioning a variation of the route was 
upheld. If the contention of the petitioner were to be accepted a stage carriage 
will have to be excluded from the purview of section 63, for which there is not the 
slightest warrant. 


Next in order comes section 123 (1). In my opinion it is enough to com~ 
pare the language in the old section 123 (1) and the new section as substituted in 
Sa I E a A NPC Pec ou ala aE 
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1956 to show that far from the Legislature not regarding a route of a stage carriage 
as a condition of the permit, it has unambiguously and in clearest terms manifested. 
the legislative intent just the other way rognd. 


Section 123 (1) before the amendment 
runs as follows :— 


“ Whoever drives a motor vehicle or causes 
or allows a motor vehicle to be used or lets out a 
motor vehicle for use in contravention of the 
visions of sub-section (1) of section 42 shall 
punishable for a first offence with fine which 
may extend to five hundred rupees, and for a 
subsequent offence, if committed within three 
years of the commission of a previous similar 
offence, with fine which shall not be less than 
one hundred rupees and may extend to one 
thousand rupees.” 


” 


The section as amended reads thus : 


“(I) Whoever drives a motor vehicle or 
causes or allows a motor vehicle to be used im 
contravention of the provisions of section 22 or e 
without the permit required by sub-section (1) of 
section 42 or in contravention of any condition of such 
permit relating to the route or which or the. area in which 
or the for which the vehicle may be used, 
shall punishable for a first offence with fine 
which may extend to one thousand ru and 


for a £ ent offence, if commi within: 
three years of the commission of a previous similar 
offence, with impri t which may extend to 


six months or with fine which may extend to two- 
thousand rupecs or with both : 

Provided that no Court shall, except for 
reasons to be stated in writing, impose a of 
less than five hundred rupees for any such subse» 
quent offence.” 


The same reasoning has to be repeated here too; the language in section 123 (1) 
is general and applies to any vehicle (including a stage carriage) and a condition 
relating to the route there too. The argument of the petitioner should logiqally 
be that stage carriage should be excluded from the scope of section 123 (1). Ifsuch 
a contention were to be accepted, it will lead to the anomalous and strange result 
that in the case of a stage carriage, the Authority concerned will have no jurisdiction. 
to exercise control and impose the punishment prescribed in section 123. It is 
hardly necessary to state that there is no foundation for any such assumption that 
the operators of stage carriages are to enjoy any such absolute immunity. 


The only provision that remains to be considered is section 129-A which 


runs as follows :— 


“ Any Police Officer authorised in this behalf or other per.on authorised in this behalf by the 

State Government, may, if he has reason to believe that a motor vehicle has been or is being used in, 

contravention of the provisions of section 22 or without the permit required by sub-section (I) of section. 

42 or in contravention of condition of such permit relating to the route on which or the area in which or the 

purpose for which the vehicle may a and for this purpose taker 
rary safe 


cause to be taken any steps he may consider proper for the tempo 


custody of the vehicle. ” 


The language therein also is similar and emphatic to show that a route is regarded. 
as a condition of the permit. Section 129-A applies to all vehicles including a 
stage carriage. The obvious object and purpose of this provision leaves no room 
for doubt that the Police Officer must have the same undoubted power to detain a. 
stage carriage if there is a contravention of the conditions of the permit relating to 
the route. At the risk of repetition it has got to be stated that the same considera- 


tions would apply to this provision: 


It will be impossible to argue that section. 


129-A should be construed as not applicable to a stage carriage. Such an argu- 
ment is to be stated, merely to be rejected. 


If so much follows from the analysis of the sections 57 to 129-A, it is the duty 
of the Court to make every effort to interpret section 48 in such a manner that it 
does not result in conflict with or run counter to the other sections. Let us now 
take section 48 of the Act as amended. The question is whether the structure, 
arrangement and the language employed in section 48 is so unambiguous, clear and. 
explicit, as not to admit of an interpretation which the other sections warrant. 
After all, the division of the statute into separate sections is an arbitrary matter 
of convenience which ought not to affect its proper construction. (Vide 36 


Halsbury Lord Simonds, Third Edition, 


page 398.) 


I have already adverted to the fact that the legislative history of the statute 
shows that variation of a route was not regarded as a mischief or evil for legislative 
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intervention, as bearing upon the object of the amendment. Coming to the inter- 
pretation of the section itself, there is nothing in section 48 (2) to rule out the theory 
that the route is still regarded as a cdhdition of the permit and that it is now made a 
compulsory obligatory condition as opposed to an optional one. I do not regard 
section 48 (3) as in any way advancing the contention of the petitioner. The fact 
that in section 48 (3) the “Transport Authority may attach to the permit any one or 
more of the conditions specified in sub-sections (i) to (xx), does not necessarilylead 
eto the inference that what is specified in section 48 (2) is not a condition. Nor will 
does a comparison of the language employed in section 51 or 56, the language in 
section 48 help the conténtion of the petitioner. The difference in language in 
Sections 51 and 56 is easily explicable as indicative of the option and the discretion 
ofthe Authority to impose the conditions in the permit in the case of those vehicles. 
The difference in language, in my opinion, has no other or further significance. 


Learned Counsel for the petitioner in his arguments has simply reversed the 
position and readily assumed that the very enactment of section 48 (2) carries with 
it the result that in the case of a stage carriage permit, variation of the route is no 
longer a condition of the permit. Following upon that, he argues that section 48 
{3) does not refer to the variation of the route as one of the conditions and therefore 
there is no power of variation. This, in my opinion, is an entirely erroneous 
approach to the solution of the question. The correct perspective would be to pose 
the problem in the form of a question and see what the answer could be. Suppose, 
the object of the amendment was merely to make ‘the route a compulsory condi- 
tion of the permit in the case of a stage carriage—while in the matter of other vehicles 
such a condition is merely optional—could section 48 be interpreted consistently 
with that view? Or is the language in section 48 such that it cannot possibly 
admit of such an interpretation? Surely, there can be no doubt about the answer 
that section 48 can certainly be interpreted in the former manner without doing 
any violence to the language employed in the section. Parliament could not have 
intended to have effected such a radical change by a side wind as it were. In 
my opinion, section 48 (2) has to be interpreted on its own language, and not in 
the view that apart from what is mentioned in section 48 (3) no other feature or 
incident of a permit can be regarded as a condition of the permit. It must not be 
forgotten that section 48 (3) is not exhaustive of the conditions which can be 
imposed in a permit. 


In my opinion, the argument of the petitioner that there is a difference between 
section 48 (3) and section 56 (2) and that in the case of a public carrier there is 
power to vary the route is based upon incorrect appreciation of the several sub- 
clauses in section 48 (3) and section 56 (2), sub-clauses (i) to (ix). If an operator 
obtains a permit for a public carrier, say for instance, for the route Madras to Coim- 
batore, it will be valid for the period of five years and for that route. Because 
section 56 (2) (vii) provides that after giving one month’s notice the conditions of 
the permit may be varied or further conditions may be attached, it is certainly 
not open to the Authority to issue a notice to the operator and impose upon him a 
variation of the condition of the route to ply the vehicle in a different route, say 
instead of Madras to Coimbatore alter it as Madras to Renigunta, on the ground 
that in that latter area public carrier service is necessary in the interests of the public. 
It is clear that the authority can have no such jurisdiction to Impose such a varia- 
tion under section 56 (2) (i) or (vii) or (ix). Against the wish of the operator the 
route cannot be varied nor the duration of the permit after its issue, because it is 
essentially his right to carry on his business of plying the public carrier. If, however, 
the operator desires and if he files an application for that purpose (provided of course 
other considerations regarding the interests of the public are satisfied) variation 
of the route may be permitted by the Authority. Conditions which are mentionedin 
section 56 (2) and which can be varied are totally different conditions of a routine 
nature. The same considerations apply to the conditions mentioned in section 48 
(3), eub-clauses (i) to (xx). I have said enough to emphasise thesignificant difference 
between variation of a routetwhich can be done only at the request of an operator 


46 .' THE MADRAS LAW JOURNAL REPORTS. [1964 


whether a stage carriage or a public carrier and other miscellaneous conditions. 
The argument, therefore that in the case of a public carrier power to vary the route 
exists as opposed to a stage carriage fails. ¥ 


With respect, I agree with the view taken by a Bench of the Andhia Pradesh 
High Court in Narayana Reddy v. Secretary, I. T.A., Cuddapah', affirming the judgment 
of a single Judge of the same Court in Narayana v. Secretary, R.T.A.*, While compar- 
ing the provisions of the old and the new sections, Chandra Reddy, C.J., delivering ° 
the judgment of the Bench observes as follows :— í 


“ According to the learned Counsel, the omission of this provisianśn the Act as amended by Act 
C of 1956 indicates the intention of the Legislature that the use of thevehicle on a specified:route should 
not be a condition of the permit. The learned Counsel further urges that the conditions that could 
be attached to a permit are only those that are set out either in section 48 (3) or section 59 of the Act 
or rales 160-A to 160-H of the Motor Vehicle Rules. We do not think we can give effect to this con- 
tention. ee oe in the shape of section 48 (2) in Act C of 1956. It is specifically 
provided therein that the permit l be valid only for a ified route or routes or for a specified 
aica. It showd be borne in mind that while section 48 (2) makes it com for the Luthora: 
concerned to make the permit valid only for a specified route, section 48 (3) confers a discretion on 
them to attach any of the conditions enumerated therein. It is not cbligatory on the part of the 
Regional Transport Authority to attach any of those conditions specified in section 48 (3), while sub- 
section (2) is ory In its language and the permit must be issued only for a particular route. 
Therefore, the tact that the condition that a particular stage carriage should be used only for a speci 
route is not included in the conditions of the A E eee 
any material difference. On the other section 48 (2) makes it abundantly clear that this is a 
condition of permit which is applicable to every e carriage and the change in the language has 
not in any way altered the situation. This view of ours is shared by the Rajasthan High 
‘ay (outed y: Sstate of Rajasthan”. Our opinion also gains support from the provisions of section 57 

om : z 

This sub-section reveals the intention of the Legislature that the route on which a particular 
carriage should ply is a condition of the permit and a variation of such a route is also a variation of 
condition of the permit. ” i 
While repelling the argument that the opening words of section 57 (8) should be 
restricted as exciuding and not applying to stage carriages, the learned Chief Justice 
observed as follows :— 

“ Sri Babula Reddy invites us to hold that the arc af section 57 (8) applies only to contract 


carriage permits or carriers’ sees and is inapplicable to stage carriage permits and that it is 
only the clause which deals with ‘ Increasing the n of services above the ified maximum ” 
that governs the stage carriage permits. We think this argument is unsubstantial. The first part of 
section 57 yu ae in its terms and governs not only contract carriages or ee carriers but stage 
carriages t should be remembered that Chapter IV is headed ‘ trol of Transport vehicles ” 
which includes stage carriages. I?freally the ntendment of the section was that the first part of it should 
be confined only to contract carriages and public carriers, it would have been made specific by restrict- 
ing its scope only to the two types of carriages. In our opinion, this sub-section enables us to solve the 
problem before us without much difficulty.” 


With great respect I have no hesitation in adopting this as a correct statement of 
the legal position. 

The Rajasthan High Court has been consistently taking the view that the varia~ 
tion of the route is a variation of one of the conditions of the permit. In the Full 
Bench judgment in Jairamdas v. Regional Transport Authority*, it was held that any 
variation in the route was undoubtedly a change in the conditions and that this view 
was not in any way affected by the subsequent amendment of section 48 in 1956. 
In that case, the learned Judges did not accept the view that the amended section. 
48 makes it impossible for the Transport Authority to vary the route or routes appli- 
cable to stage carriage permit. 

ain in Heeralal v. State of Rajasthan®, a Bench of the Rajasthan High Court 
consisting of Wanchoo, G.J., and Modi, J., have taken the same view of the scope 
of the amendment of 1956. At page 43 they say as follows :— 


“ The question, therefore, is whether it can be said that the variation in a case like the’ present 
where the area of the permit objected to is altered is a variation of one of its conditions. It was not 
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argued before us that a variation of this kind is not a variation of one of the conditions of the permit but. 
as auch a contention might well be advanced in view of the altered arrangement adopted by the Legis- 
lature in enacting section 48, we have ourselves considered that question. Any donb that we might 
have had in this connection are, however, raded the wording of sub-section (8) of section 57 itself 

ited). This sub-section clearly contemplates that the conditions of a it may be varied by 
the inclusion of a new route or routes or a new area. Having regard to this language, it is impossible, 
in Our opinion, to hold that a provision as to a specific route or area in the permit is not one of its- 
conditions, because if it was not, sub-section (8) need not have referred to the inclusion of a new route 
or routes or a new area as something amounting to or falling within the scope of the variation of the 
eonditions of the permit. 

In this view of the matter, the inclusion of a new area in a permit cannot but be held to be a 
condition of the permit under s@ction 48 even as amended ; and once that conclusion is reached, it 
seems to us clear that where a person is adversely affected by such variation and complains against it,. 
it must be held that he satisfies clause (b) of section 64, and will have a right to appeal such varia- 
tion. iP 

_ The Kerala High Court has also taken the same view in Deveraja Iyer v. R.T.A., 
Trichur}. While rejecting the rival contention, the law has been stated in these terms: 

“ According to the learned Gounsel for the petitioner section 48 of the Act is exhaustive of the 
conditions of a permit, a variation of any one of which, will come within the scopo of section 64 (5), 
and that the variation of a route or routes covered by a permit being not specifically mentioned in. 
section 48, cannot be deemed to be a condition of the permit. 

The question in the last analysis is, therefore, whether a route or routes covered by a permit, is 
a condition of the permit. Whatever ot a might have been open before, since the passing of the 
Motor Vehicles Amendment Act G of 1956, there is no room for any doubt as by sub-section (8) of 
section 57, the inclusion of a new route or routes is treated as a variation of the conditions of the permit 


for it reads: 


‘An application to vary the eonditions of any permit other than a temporary permit, by the inclu-- 
sion of a new route OF TOUTES ....- cece eee eee ~. shall be treated as an application for the grant of a: 


new permit ’.” 

In Messrs. Bhymarg Yatayat v. R.T. Authority?, in which the matter came up for- 
discussion in a different context, the learned Judges seem to be inclined to take a. 
similar view about the scope of section 57 (8). 


The Punjab High Court had to consider the scope of section 57 (8) with refer- 
ence to a right of appeal under section 64 (A) in the decision in N.T. Engineering Co. v. 
State of Punjab. A reading of that judgment shows that the learned Judge was 
inclined to take the view that a variation of a route is a condition of the permit 
and the Authority had power to vary, even after the amendment of 1956. 


I have very carefully considered the judgment of my Lord the Chief Justice 
sitfing with Anantanarayanan, J., in Kuppuswamy v., Ramachandran*. I, however, 
have been unable, with utmost respect to my Lord the Chief Justice, to persuade 
myself to agree with the view taken by him of the scope of section 48 (2) and section. 
48 (3). In that case the Bench had to consider the question on the merits, whether a 
particular alteration would amount to a variation within the meaning of section 
57 (8), or the integrity of the route by the proposed alteration would beso completely 
broken as not to be regarded as a variation at all. Itis in that context my Lord. 
the Chief Justice took the view that the decisions of the other Courts regarding exten- 
sion of existing routes need not be considered in the context ofvariation. Thedollow- 
ing observations at page 636 make the position clear :— 

“ Learned Counsel for the respondent has referred in this connection to certain decisions of this. 
Court where extensions to existing routes were regarded as variation of the conditions of the permit .’” 
It must also be noticed that the Bench did not hold that the Authority has no power 
to vary the route in any manner whatsoever. Reference can be made to the follow- 


ing observation lower down at page 636 : 


“ In our opinion, it will not amount to a variation of the original permit for the reason that the 
integrity of the permit had been broken, one of two termini having been abandoned. In saying this 
we want to make it clear that a variation of permit need not necessarily keep to the road connecting 
the two places. Cases may arise where there should be variation or a detour might be necessary to 
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paar EIT place. There can be a variation to reach the same terminus by an altered route as 
the route does not always mean usual or recognised way connecting the two places. In such 
‘cases the power to permit such deviation will come undes section 48 (3) (xxi) (8).” 3 


With great respect I am-unable to regard this decision as deciding the question against 
the contention of the respondent. I may, however, refer to the decision of the Privy 
‘Council in K.V. Motor Transit Co. v. C.R. Omnibus Co.4, which arose in connection 
with the provisions of the Ceylon Motor Car Legislation in which Sir John Beau- 
mont, delivering the Judgment of the Privy Council, has expressed the same idea of, 
the concept of ‘a route” as my Lord the Chief Justice expressed in Kuppuswamy v. 
Ramachandran*. In explaining that highway and route ‘are not synonymous, the 
following obervations occur at page 140 :— 

“ If ‘route’ has the same meaning as ‘highway’ in the Ordinance this argument must prevail 
since admittedly an omnibus arpa ae the highway from Panadura to Badulla will pass over the 
whole of the highway between Colombo and Ratnapurs, but in their Lordships’ opini¢h it is impossible 
to say that ‘ route’ and ‘ highway ’ in the two Ordinances are synonymous terms. In both Ordinances, 
‘particularly in section 54 of the original Ordinance and section 7 of amending Ordinance, the two 
words are used, and certainly not interchangeably. A ‘ highway’ is the physical tract along which 
an omnibus runs, whilst a ‘ route’ appears to their Lordships to be an abstract conception of a line o 
travel between one terminus and another, and to be something distinct from the highway traversed "| 


From the foregoing it will be clear that the Legislature has carried out a clear, 
defined and well indicated policy throughout the entire scheme of the Act making no 
-distinction between one vehicle and another in conferring jurisdiction on the Trans- 
port Authority to vary the same. This view will become clearer still, if what I 
observed in the opening of the judgment is borne in mind, viz., the legal conception 
-of the system is a ‘a system of licensing’. 


It ig in this background that the importance of the provision in the conclud- 
ing portion of section 57 (8), that the application for a variation of the route shall 
be treated as an application for the grant of a new permit becomes quite apparent. 
‘The right of an operator who is running the bus in the route AB to ply the bas in 
the route ABC cannot be denied under Article rg of the Constitution if he makes 
fresh application for that purpose, and if he satisfied the authorities concerned about 
his qualification and of the need of the travelling public. In the instant case itself 
it cannot be denied that the operator is entitled to make an application for the 
issue of a new permit for the route, Madras-Kancheepuram-Nemili. That is one 
‘way of securing the requisite licence under the statute. But because the applicant 
is already operating his bus service in the route AB the Legislature expressly pro- 
vides that in relation to stage carriages there is no need for the operator to make 
a fresh application, but that his application shall “‘ be treated ’’ as an application 
for the grant of a new permit. The attention of learned Counsel for the petitioner 
was drawn to the significance of this deeming provision in the course of the argu- 
ments. This deeming clause, the words “ shall be treated ” are used to connote, 
that it is not really an application for a new premit but it will only be “ deemed to 
be so ”. Whenever the word ‘as’ is ysed in a statute it means “as if something was, 
that which it is not”. (Vide Stroud’s Judicial Dictionary, page 122.) The inference is 
therefore irresistible that the Legislature designedly does not regard the applica- 
tion for variation either factually or legally as an application for a new permit. 
But the question arises, when the operator has got an undoubted right to ask for a 
permit for Madras-Kancheepuram-Nemili provided he otherwise satisfied the other 
conditions of the statute, and when the Legislature says that such an application is 
not an application for a new permit, in what manner is the licence or permit to be 
granted to the operator? Itissheer logic that it can be only on the basis of a varia- 
tion of the route. In other words, the Legislature regards it only as a variation but 
as regards the procedure to be followed the procedure is the one relating to an appli- 
cation for the issue of a new permit. I am wholly unable to conceive any insuper- 
able obstacle, legal, procedural or factual or anything cutting at the root of the 
scheme of the Act in recognising the right of an operator to extend or vary the route 
from AB to ABC if he is already having a permit to ply in the route AB, and is 


1. 
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willing that for the rest of unexpired portion of the permit he may be permitted to 
ply the bus in the extended route BC. This, of course, is subject to the paramount 
considerations of the interests of the travelling public in relation to the particular 
sector and the proposed extension. In the actual disposal of the application, the 
applicant has to compete with the rest of the applicants and he will get an extension 
only if he makes out a oase, in conformity with section 57 and the relevant rules. 
I see absolutely nothing in the Act which renders such a view impossible. The 

e correct juristic conception is not really a question of the power or jurisdiction of the 
Authority to vary the route but really the right of the operator to ply the bus ina 
varied route, which is guaranteed to him under the Constitution. In the face of an 
express specific provision in section 57 (8), I am reluctant to deny such a right to 
the subject. 


‘In this view the question whether there is any repugnancy between the Madras 
Amendment, section 48-A and sectior! 48 of the Central Act as amended in 1956 
does not present any difficulty at all- As observed earlier my conclusion is that 
there is nothing in the Certtral Act which prohibits the Authority from permitting a 
variation, and therefore the provision under the Madras Amendment, section 48-A 
permitting a variation will be perfectly valid. The same reasoning applies to 
Madras Amendments, sections 51-A and 56-A. 


Before concluding I may observe that the Motor Vehicles Act,1939, as amended 
in 1940, mainly adopts the scheme and stricture of the English Act, Road Traffic 
Act, 1930, 20 and 21 George V, Chapter 43 ; the present Act being 1960 Act, 
8 and g Elizabeth, Chapter 6. The substance of the relevant portion of the law 
regarding control by licensing of Motor Vehicles in England is contained in 33 
Halsbury, Simonds, 3rd Edition, pages 690 to 698. It is unnecessary in this judg- 
ment to refer to a comparison of the provisions of the English statute even though 
many of the provisions in Chapter IV under the Indian Act are mainly modelled 
upon the provisions of the English Act, Road Traffic Act of 1930. But one thing 
is clear. In England also there is a conception of the right of an operator to 
‘obtain a varitaion of the route specified in the permit as opposed to his right to apply 
for a fresh permit. In America too the same conception exists. 1 think a discussion 
of the cases in America may not be of much use as the decisions turned upon the 
particular provisions of the Statutes in the various States there. 


To sum up, I am clearly of the opinion that the Transport Authority has power 
and jurisdiction to vary the route specified in a stage carriage permit. The accept- 
ance ofthe rival theory will make Chapter IV dealing with control of transport vehi- 
cles and Chapter IX dealing with offences, penalties and procedure, ineffective, 
resulting in a truncated operation of the important provisions of the Act, cutting 
at the very root of its scheme and policy. 

I am therefore of the opinion that the petition should be dismissed. 


P.R.N. A Petition allowed. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


PRESENT :—Mr. S. RAMACHANDRA Iver, Chief Justice AND MR. JUSTIOE 
P. RAMAKRISHNAN. 


S.AR.M. Mayyappa Chettiar .» Appellant*} 
D. 
Minor Viswanathan and another .. Respondents. 
Hindu Lao—Debts—Father executing mortgage in respect of debts incurred by his own s ated faiher 
dn canying on business and also debis dus by his mother—Mortgage debt if ika or not bi on the 
mortgagor's sons’ share in the properties. 


Where a person by reason of his taking over the liabilities of his own father {separaied) and mother 
had rendered himself personally liable by exceuting a mortgage he must be held to have received 
full and valuable consideration for his taking over those debts. Such debts cannot in any sense 
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be regarded as avyavaharika debts. The interests of the mortgagor’s-sons in the joint family 
ie de will therefore be liable to pay the debt in case a personal decree is to be passed against 
ejir ; 
Appeal against] the decree of the Court of the Subordinate Judge, Devakottai, 
dated 28th September, 1959 in Original Suit No. 13 of 1959. 


R. Sethurama Sastri for Appellant. ae 
Balasubramanian, A. Sundaram Iyer and V. Kannan, for Respondents. 
The Judgment of the Court was delivered by 


Ramachandra Iyer, C.7.—This appeal is from the judgment of the Subordinate 
Judge of Devakottai, decreeing in part a claim made by the appellant on the foot 
of a simple mortgage executed by the father of the respondents herein in favour of 
the appellant. The mortgage document is dated grd January 1955 and it purports 
to be executed by the father of the respondents for himself and also in his capacity 
as the guardian of the latter. The amount secured under the document was a sum 
of Rs. 35,000 made up of (i) Rs. 29,522-1-0, an amount said to be due from the 
father of the respondents to the appellant in regard to the former’s dealings with the 
latter from 27th January, 1950 to 4th January, 1954, (ii) Rs. 5, 231-12-0, the balance 
due under a deposit letter executed by the mother of the respondents’ father in 
favour of the appellant and (iii) Rs. 246-3-0 paid in cash. It is now proved by 
evidence that the liability for the first item of consideration, namely, | Rs. 29,523-1-0 
was in respect of the indebtedness of a coffee business run under the | name of Nathan 
Coffee Go. It was the appellant’s case at trial that the respondents’ father was 
carrying on business under the name of Nathan Coffee Co. But the fevidence re- 
vealed that it was not so. ‘The paternal grandfather of !the respondents, who had 
been divided from his own son, namely, the father of respondents, was carrying on 
the coffee business under that name. He became indebted to the appellant in 
that sum in connection with that business. What therefore the respondents’ father 
did on 3rd January, 1955, when he executed the mortgage document, was to take 
over the liability of his father to the appellant Ito the extent of Rs. 29,522-1-0. 
Similarly, he undertook the liability of his mother; that forms the second item of 
consideration. Therefore although till the date of the mortgage the respondents’ 
father was not onally liable to pay these amounts, yet by reason of his under- 
taking to pay off theseliabilities under the mortgage document, he incurred a personal 
liability. As we said the appellant filed the suit claiming a mortgage decree. 
He wanted to bind not merely the interest of the respondents’ father in the mortgage 
properties but of the respondents as well. The suit was filed on 5th March, 1956. 
at a time when the personal remedy against the respondents’ father had not become 
barred. The respondents contested the suit on the ground that the business in 
coffee ran under the name of Nathan Coffee Co, not being their father’s they would 
not be bound to pay the mortgage debt. The learned Subordinate Judge found 
that beyond the recital in the mortgage document, there was nothing in the evidence 
to show that the business of Nathan Coffee Co. was run by the respondents’ father. 
We are of opinion that the finding of the learned Subordinate Judge on that question 
is amply supported by the evidence in the case. We must therefore take it that 
Nathan Coffee Co. was a concern of the respondents’ grandfather and any liability- 
contracted in the course of that business by him would not, as such, be binding upon 
the respondents’ father, as he and his father had become divided as early as 1933. 
That circumstances however could not prevent the respondents’ father from taking 
over the liability of his father. So far as the appellant is concerned, there was good. 
consideration for the mortgage, inasmuch as he had given discharge of the liability 
due from the respondents’ grandfather as well as the debt due by their grandmother. 
It would not, therefore, be open to the respondents’ father to deny his liability 
under the mortgage document. Indeed, it is on that footing that the learned 
Subordinate Judge has passed a decree against the interest of the respondents’ 
father in the mortgaged properties. 


But the question then is, whether having regard to the fact that personal 
remedy against the respondents’ father has not become barred at’ the date of suit 
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an appropriate decree could be passed, when the mortgage security is found to ` 
be insufficient after sale. The learned Subordinate Judge has held that the res- 
pondents would not be liable to pay their father’s debt as the two debts intended 
to be wiped off by the mortgage document were not debts actually incurred by the 
respondents’ father. We are unable to agree. When the creditor gave discharge 
of the liability of the respondents’ grandfather, the respondents’ father became liable 

by reason of the covenants in the mortgage deed executed by him on grd Janury, 1955. 

He being thus personally liable for the debts secured by the mortgage, the doctrine 

of pious obligation would render the interest of the respondents in the joint family 
property also liable in ‘execution of the personal decree. In <Achutaramayya v. 

Ratnajee Bheetaji1, a similar contention was advanced but without success. Mr. 

Balasubramanian ‘appearing for the respondents, placed strong reliance upon the 

decision of the Privy Council in Keasar Chand v. Uttam Chand*, where the sons of a 

Hindu father who had executed a security bond were held not liable under the 

theory of pious obligation. In that case one Uttam Chand executed a surety Fond in 

favour of the Court for the,due payment of a decree passed against his brother’s sons. 

On default occurring, the bond was sought to be enforced against the family proper- 

ties of Uttam Chand. The Privy Councilheld that the security bond in that case not 

having been executed for payment of any debt due by the father but for the payment 

of a debt due by a third party, the doctrine of pious obligation of the sons to pay their 

father’s debt would not make the transaction binding on the ancestral properties. 

But that was a case where no debt as such was incurred by the father. What all he 

did was to undertake to guarantee the payment by a third party. This distinction 

has been noticed by Panchapakesa Iyer, J., Maria Pillai v. Muthukummaran*®, where 
the learned Judge pointed that the decision of the Privy Council would not apply 

to a case where consideration had been received by the father. In that case the 

father was the payee under a promissory note which he endorsed for valuable consi- 

deration in favour of another person. The latter, while filing the suit against the 
debtor, also impleaded the endorsor (payee) as a party defendant to the suit. The 

father died pending suit and decree followed against the assets of the father in the 

hands of the sons and grandsons. The execution of the decree was sought to be 
resisted on the ground that the sons were not liable on any theory of pious obligation 

for the liability of their father, which was in the nature of a surety liability, he 

having been sought to be made liable only as an endorsor. That contention was 
rejected in the view that there was valid consideration for the father to make him 
liable to the endorsee. The present case is almost a similar one. The father of 
the respondents, by reason of his taking over the liabilities of his own father and 
mother, had rendered himself personally liable to the appellant. He thus received 
full and valuable consideration for his taking over these debts. Such debts cannot 
in any sense be regarded as Avyavaharika debts. ‘The respondents’ interest in 
the joint family properties will therefore be liable to pay the debt in case a personal 
decree is to be passed against their father (first defendant). The appeal will there- 
fore be allowed to that extent with costs. 


The memorandum of cross-objection is dismissed. 
No costs. 
K.S. Appeal allowed in part. 


| 
"1, (1925) 50 M.L.J. 208: LL.R. 49 Mad. ILR. (1945) Lah. 411: ALR. 1945 
; : .G. 91. ; 
2. (1945) 2 M:Ł.J. 160: L.R. 72 LA. 165: 8. (1949) 1 M.L.J. 104. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice G. a JAGADISAN. 
A. Gopalakrishna Iyengar .. Petitioner* 
v 


P. Srirengammal and another +e .. Respondent. 


Madras Court-fees and Suits Valuation Act (XIV of 1955), section 40—Applicability—Suit by son to 
recover possession of properties from mother who was in possession in pursuance of a partition with her son giving 
her a life estate—Section 40 is applicable whether the document was void or voidable. 

Where a son filed a suit for recovery of certain properties from his faother who was alleged to be 
in possession of First Schedule properties in pursuance of a pease with the son, givitg her a life 
estate in the pruperties and to have purchased the Second Schedule properties from the income of 
the First Schedule properties and for accounting, 


Held : Section 40 of the Court-fees Act applies to the case as the document of pamtition purports 
to create certain rights whether the document be void or voidable and Court-fee has to be paid in 
conformity with section 40 for cancellation of the document. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of the Subordinate Judge, Tirunelveli, dated 17th October, 
1962 and made in Unregistered Plaint in O.S.No. of 1962 (General Nos. 
3145 and 3373 of 1962). = 

S. Sita Rama Iyer, for Petitioner. 


R. Gopalaswami Iyengar, for Respondents. 
The Government pleader (A. Alagiriswamt) on behalf of State. 
The Court made the following 


ORDER :—The petitioner is the plaintiff in an unregistered plaint on the file 
-of the Sub-Court, Tirunelveli. The suit was laid forrecovery of possession of pro- 
perties mentioned in Schedules I and II to the plaint and for accounting. It appears 
that the properties originally belonged to one Krishna Ayyangar. He had a son 
by name Anantakrishna Ayyangar, who, however predeceased his father. The 
first defendant in the suit is the widow of this Anantakrishna Ayyangar and the 
plaintiff is their only son. Itis alleged that there was a partition between the mother 
and the son in and by which the mother got a life estate in ay es of the First Sche- 
dule properties. The Second Schedule house was purchased by the first defendant 
from and out of the income of the properties and the cash assets in her hands. Ona 
check-slip placed before the Court below by the Court-fee Examiner, the learned 
Subordinate Judge took the view that the matter was governed by section 40 of 
the Court-fees Act and called upon the petitioner to pay additional Court-fee in 
conformity with the said provision. Now, section 40 is quite clear and it reads : 


“ (1) Ina suit for cancellation of a decree for money or other property having a money value 
or other document which purports or operates to create, declare, assign, limit or extinguish, whether 


in present or in future, any right, title or interest in money, movable or immovable pro » fee 
be computed on the value of the subject-matter of the suit, and such value shall be deemed to 


If the whole decree or other document is sought to be cancelled, the amount or value of the 
property for which the decree was passed or other document was executed : 


If the part of the decree or other document is sought to be cancelled, such part of the amount 
or value of the property. 


(2) If the decree or other document is such that the liability under it cannot be split up and 
the ES claimed related only to a particular item of property belonging to the plaintiff or to the 
plaintiff’s share in any such property, fee shall be computed on the value of such property or share 
or on the amount of the decree, whichever is less. 


m * $ os me >? 7 


It is contended by Mr. Sitarama Iyer, learned Counsel for the petitioner, that 
section 40 would be inapplicable to the present case as the document of partition 
is void and need not therefore be set aside, as a void document is non est in law. 

NN .,q Sy 
*C.R.P. No. 720 of 1963. + 29th "November, 1963. 
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But section 40 would apply to a case of cancellation of a document which “ purports 
or operates to create, declare, assign” etc. It cannot be gainsaid that this ‘docu- 
ment of partition purports to create certain rights. The question now is not whe- 
ther it is void or voidable, but the question is whether it would fall within the ambit 
of section 40. Having read the provision of the Act, I am unable to say that this 
document whatever its real character may be, void or voidable, would not fall with- 
in the ambit of the said provision. The order of the Court below is correct. This 
Civil Revision Petition fails and is dismissed. No costs to the Government Pleader. 


K.S. : è —— Petition dismissed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
° PresENT :—Mnkr. Justice P. S. KamasaM. 
Public Prosecutor .. Appellant* 
V. : 
Kalloor Rayavaram Co-operative Milk Supply Society, Ltd. .. Respondent. 


Prevention of!Food Adulteration Act (XXXVII of 1954), sections 7, 16 and 17——Adulteration of milk with 
water and its employees responsible for the conduct of business—Liability for the offence—Freezing 
point test for adulteration. , 

Section 17 (1) of the Prevention of Food Adulteration Act deems the person responsible to the 
company for the conduct of the business as well as the company, to be guilty of the offence. When an 
offence under the Act is committed by the company both the persons responsible to the company 
as well as the company are deemed to be guilty of the offence. The section does not require that 
the person in charge of the company should be found guilty before the company is held liable. 


_ The freezing point test is accepted by Courts as the fair and safe method of determining the 
added water in milk and the freezing point of milk varied from 0.050°C to 0.5600°C with the mean 
of 0,530°C. The freezing point of genuine milk seldom goes below 0.53°. Even in rare cases it 
does not fall below 0.51°. Still if the freezing point is found to be lower it can be safely presumed 
that the milk is adulterated with added water unless the defence rebuts the presumption. 

It was not suggested to the expert anal examined in the case for the prosecution that even 
if formalin had been added, the milk would not have been fresh for the purpose of freezing point 
test. 

Appeal under section 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid respondent (accused No. 1) of an offence under section 
16 (1) ; section 7 read with section 2 (1) (a) and (1) of the Prevention of Food 
Adulteration Act by the Additional First Class Magistrate, Devakottai in G.C. 
No. 167 of 1962 on his file. . 


VV. Radhakrishnan, for Public Prosecutor. 
G. Gopalaswami and A. S. M. Sahul Hameed, for respondent. 


The Court delivered the following 

Juvementr :—This is an appeal by the Public Prosecutor against the acquittal 
of the respondent (accused 1) by the Additional First Class Magistrate, Devakottai 
of an offence under section -7 read with section 16 (1) of the Prevention of Food 
Adulteration Act. The respondent is the Kallur Rayavaram Co-operative Milk 
Supply Society, Ltd., Kallur Rayavaram. Accused 2 was the Secretary of the 
Society and accused 3 was the carrier of milk for the Society. Accused 1 and 2 
were acquitted, and accused 3 was found guilty and sentenced to pay a fine of Rs. 25. 
The appeal is preferred against the acquittal of accused 1 alone. 


The Food Inspector of Karaikudi Municipality stopped accused 3 at about 

10 A.M. on 14th September, 1962, who was carrying a tin can, and enquired him. 

He stated that he had cow’s milk ‘belonging to Kallur Rayavaram Milk Supply 

Co-operative Society and that he was taking it for delivery to the Karaikudi Co- 

operative Society for sale. The milk canwas locked. P.W. 1, the Food Inspector, 

sent word to the Karaikudi Co-operative Society for the key through the maistry 
e 


* Gr. A. No. 457 of 1963. . 22nd November, 1963. 
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and the key of the can was brought. The can was opened by accused 3. P.W. ı 
purchased $ litre of milk from accused. 3. The necessary receipts were prepared. 
P.W. 1 added formalin to the milk as preservative. One bottle was sent on the 
same day with a letter to the Public Analyst, Guindy, for analysis. The Analyst 
examined the milk on 5th October, 1962 and gave acertificate Exhibit P-4. The 
result of the analysis was as follows : : 


“Fat ; 4 7% 
Solids-not-fat 8 6% 


i EPU cow 

ing point of 0°535°C,” 
The certificate stated that the Analyst was of opinion that the sample contained 
7 per cent of added water as calculated from the freezing point. He also certified 


that no change had taken place in the constitųtion of the article that would interfere 
with the analysis. 


The learned Magistrate accepted the case for the prosecution and found that 
accused 3 was having the milk for sale and was therefore guilty of an offence under 
Sections 7 and 16 (1) of the Prevention of Food Adulteration Act and sentenced 
him to pay a fine of Rs. 25. He found that accused 2, who was the Secretary of the 
Society was not liable, as the addition of water appeared to have taken place without 
his knowledge. He also acquitted accused 1, the Society. 


The learned Public Prosecutor submitted that under section 1 7 of the Prevention 
of Food Adulteration Act when an offence is committed under the Act by a company, 
persons who are responsible to the company for the conduct of the business of the 
company as well as the company shall be deemed to be guilty of the offence, and, 
therefore, contended that the acquittal of accused 1 was erroneous in law. Mr 
G. Gopalaswami, the learned Counsel for the respondent, submitted that section 
17 (1) of the Act should be construed to mean that only when persons responsible 
for the conduct of the business of the company are found guilty, the company can 
be punished and not otherwise. He also submitted that on the evidence of the Ana- 
lyst it cannot be safely found that the milk was adulterated with added water. 


Section 17 (1) of the Act deems the person responsible to the company for the 
conduct of the business of the company as well as the company, to be guilty of the 
offence. When an offence under the Act is committed by the company both the 
persons responsible to the company for the conduct of the business of the company 
as well as the company are deemed to be guilty of the offence. The section does not 
require that the person in charge of the company should be found guilty before the 
company is held liable. The contention of the learned Counsel cannot be accepted. 


The Government Deputy Analyst was examined as P.W. 4. He deposed 
that he received a sample of cow’s milk from the Food Inspector of the Karaikudi 
Municipality on 19th September, 1962 and his assistant analysed the milk on 24th 
Sept » 1962. The sample was found to contain 4°7 per cent fat and 8.6 
per cent solids-not-fat. The freezing point of the sample was found to be 0.495°C 
whereas genuine cow’s milk has a freezing point 0°535°C. On the basis of the free- 
zing point, P.W. 4 reported that the sample contained 7 per cent of added water. 
He also stated that at the time of analysis no change had taken place in the consti- 
tution of the sample, because of the addition of formalin, According to P.W. 4, 
the freezing point test is the clinchin proof of adulteration. In cross-examination 
P.W. 4 admitted that so far as the fat content was concerned, there was an excess 
of 1°2 per cent, and so far as solids-not-fat was concerned there was an excess of one 
per cent than the required minimum. He also stated that the freezing* point does 
not vary with the food given to the animal. On this evidence the learned Counsel 
for the respondent submitted that it was not safe to hold that the milk contained 7 
per cent of water. 

David Pearson in his book ‘* The Chemical Analysis of Foods’ (Fifth edition, 
1962) describes the freezing point test at page 336. Itis stated that it is inadvisable 


to certify a milk as containing extrancous (or added) water merely on the basis of a 


Freezing point (Hortvet) 0°495°C .. Whereas uine milk has a freez- 
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low N.F.S. figure alone but confirmation should be sought from the freezing point. 
It has been definitely established that the circumstances which affect the N‘F.S. 
markedly, do not alter the osmotie pressure of the milk and hence the freezing 
oe is approximately a constant. The freezing point of genuine milk usually 
alls within the range 0.530°C to 0.550°C. Depressions below 0.530°C have been 
reporied under exceptional circumstances. In spite of such possibilites, according 
to the learned author, a minimum depression of 0.530°C is usually assumed for legal 
purposes. As the depression increases as the milk gets sour, the determination 
should be made when the milk is as fresh as possible. The presence of preservative 
also affects the freezing point and correction in the case of samples, where preser- 
vatives are added, is also given. 


G.R.A. Martin in his book “ Practical Food Inspection” (5th edition, 1959) 
mentions at page 438 that the freezing point test is gradually being accepted in 
Courts as a reliable test. According to him, the freezing point of pure milk varies 
from 0.51° to 0.56° with a mean of 0.53°C. The milk conforming to the legal 
standard, exactly as it comes from the cow, always freezes between these points, any 
excess of addition of water causing the milk to freeze at a higher temperature and 
nearer to the freezing point of water, i.e., zero. The author also mentions that 
one important precaution necessary with the freezing test is that the milk should 
be quite fresh. Dealing with the presumption that if the milk does not contain 
3 per cent fat or 8.5 non-fatty solid, cream 1s extracted or water is added the author 
states that none of the methods of chemical analysis is capable of differentiating 
between genuine pure milk and adulterated milk. In the Analyst, volume 80 
of the year 1955 at page 625 it is mentioned that a depression of 0.530°C may still 
generally be regarded asthe minimum for such milk. Harvey and Hill 
in their book “ Milk Production and Control”. (2nd edition, 1940) at page 404 
mention that the freezing point test is the generally accepted labaratory method 
for proving the addition of water to milk. ‘The authors also stated that it is impossi- 
ble to differentiate between watered milk and milk which is naturally poor in fatty or. 
non-fatty solids. After mentioning that the approximate percentage of water may 
be found by multiplying solids other than fat below 8.5 by 12 and by assuming that 
the milk containing solids other than fat below 8.5. as containing added water, the 
authors stated that though the method is sufficiently accurate for practical use, it is 
not sufficient for legal purposes, and for this reason the freezing point method of 
testing added water is now employed in analytical laboratories. The freezing 
point of milk is genekally accepted to be 0.550°C and the addition of water brings 
the freezing point closer to zero. The authors at page 407 state that for the test 
to be entirely successful, the milk must be fresh. 


From the text books above mentioned it can be taken that the freezing point 
test is accepted by Courts as the fair and safe method of determining the added water 
in milk and that the freezing point of milk varied from 0.510° to 0.560° with mean of 
0.530°. It has also to be noted that it is difficult to distinguish a sample of milk 
with added water and a sample of pure quality milk by determining the specific 

vity or the percentage of solids alone. The test also should be conducted, when 

e milk is fresh and before it gets sour. The addition of preservative as formalin 
also affects the freezing point. In the present case the freezing point was found to 
be 0.495 °C, and according to the Analyst the sample contained 7 per cent of added 
water. The sample contained more than the minimum amount of fat and solids- 
not-fat. Mr. G. Gopalaswami, the learned Counsel for the respondent, submitted 
that, though the milk was taken by the Food Inspector on 14th September, 1962, 
it was analysed on 24th September, 1962 and it cannot be said that the milk was 
fresh. P.W. 4 stated that at the time of analysis no change had taken place in the 
constitution of the sample, because of addition of formalin. It was not suggested 
to the expert that, even if formalin had been added, the milk would not have been 
fresh for the purpose of freezing point test. It was also not suggested that the addi- 
tion of formalin would have reduced the freezing point to 0.495°C. On record there 
ig no basis for holding that by the addition of formalin and by the milk being 
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examined 10 days after the sample was taken, the freezing point would have fallen 
to 0.495 °C, even if the sample was of genuine milk. According to the authorities, 
the freezing point of genuine milk seldom *goes below 0.53°. Even in very 
rare cases it does not fall belowo.51°. The freezing point may be taken as 0.53° 
and some allowance may be made for addition of formalin, etc. Still if the freezing 
point is found to be lower it can be safely presumed thatthe milk is adulterated 
with added water unless the defence rebuts the presumption. 


Mr. G. Gopalaswami referred to a decision in City Corporation, Trivandrum v. ° 
Antony+, where it was held that a mere certificate of an Agalyst was not enough to 
establish that the milk contained added water. In that case the certificate of the 
Analyst was that the freezing point according to Hortvet’s method was 0.49C°. The 
learned Judge observed that the opinion of an expert by itself might be relevant but 
would carry little weight with a Court unless it was supported by a clear statement 
of what he noticed and on what he based his opinion and that the expert should put 
before the Court all the materials which induced him to come to his conclusion so 
that the Court, although not an expert, might form its’ own judgment on those 
materials, In the case before the Kerala High Court the certificate alone was filed 
and the Analyst was not examined. In the present case the Analyst was examined 
and he gave his reasons for coming to the conclusion that the milk contained added 
water. The Analyst stated that the freezing point of genuine cow’s milk 0.535° 
and as the freezing point of the sample was 0.495. he came to the conclusion that the 
sample contained 7 per cent added whter. He also stated that no change had taken 
place in the constitution of the sample, because of the addition of the formalin. The 
reasons for his conclusion were placed before the Court in this case and in’ the cir- 
cumstances the decision cited above is not applicable. 


The decision in Daitappa v. Buldana Municipality?, was then referred to. The 


learned Judge referring in extenso to passages in ‘ Milk Production and Control’ 
by Harvey and Hill found that the milk was analysed by the Analyst a week after 


‘was not the case of the prosecution that the milk contained added water. Moreover, 
in that case there was no evidence regarding the condition of the milk at the time 
when the sample was analysed. i 


Learned Counsel next referred to a Full Bench decision reported in Prem Das v. 
State*, From this decision it does not appear that the freezing point test was relied 
on by the prosecution in the case. Therefore this decision will not be of any help 
in deciding this case. 

In the result I find that the prosecution has satisfactorily established that the 
sample contained 7 per cent of added water. The respondent, Kalloor Raya- 
varam Co-operative Milk Supply Society, Limited, will be guilty under section 
17 (1) of the Prevéntion of Food Adulteration Act. I set aside the order of 
acquittal passed by the lower Court and convict the respondent under section 7 
read with the section 16 (1) of the Prevention of Food Adulteration Act and sentence 
it to pay a fine of Rs. 50 (fifty only). Time for payment 4 weeks from this date. 


Y.S. Petition allowed. 


ee 


l. (1963) M.L.J. on 191, 3. ALR. 1961 All. 590 (F,B.). 
2. ALR. 1951 Nag. 191. ’ 


MOTTAY¥YAN ¥. RAMASWAMI IYER (Veeraswami, J.). 5T 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. , 
PRESENT :—MRe JusTICE K. VEERASWAMI. f 


Mottayyan alias Palaniayandi Goundan .. Appellant* 
U. 
K.G. Ramaswami Iyer and others .. Respondents. 


° Lands—Artificial irrigation channel running through patta lands—Presumption is that it belongs to the patta-- 
dars and is not a poramboke—Ovwoner of land on other side of main channel—Has no right to drain excess water 
into the artificial channel by syphone 

There béing a presumption that an artificial irrigation channel running through patta lands- 
(for taking water for irrigation from the main channel) is not poramboke but private property owned 
in common by the pattadars whose lands were situated on cither side of the channel. An owner 
of land on the ofher side of the main channel cannot therefore let the surplus water in his land 
through a syphon into the artificial irrigation channel. 

_ Appeal against the decree of the District Judge of Tiruchirappalli in Appeal 
Suit No. 216 of 1957, preférred against the decree of the Court of the Subordinate 
Judge of Viruchirappalli in Original Suit No. 40 of 1954. 


S. Mohan Kumaramangalam and S. Palantswamt, for Appellant. 
K. G. Srinivasa Ayyar, for 1st Respondent. 


P. Sharfudin, M. R. Krishanan and K. A. Basheer Ahmed for 2nd, 3rd, 5th and 6th. 
Respondents. l 


The Government Pleader and K.S. Bakthavathsalam, for 7th Respondent. 
Doraiswami and R. Ganesan, for 8th to 10 Respondents. 

M. R. Narayanaswami, for the 11th Respondent. 

The Court delivered the following 


Jupement :—The sole question in this Second Appeal is, whether the first 
defendant, who is the appellant, is entitled to let into Sundaresan Kannar surplus 
water through a syphon from the lands of his situate to the west of Raja Vaikkal.. 
Both the Courts below found that he was not so entitled and concurred in granting a 
declaration that Sundaresan Kannar was not a poramboke but owned in common 
by the Ayacutdars on either side of that Kannar, and also a preventive injunction; 
Sri Mohan Kumaramangalam for the appellant contends that the finding of the lower 
appellate Court as if some of the sale deeds and mortgage deeds referred to by it 
purported to convey or deal with the Kannar as part of the conveyance or mortgage 
is not correct. I think, as the contention goes, it is correct. The boundaries in none 
of the sale deeds or mortgage deeds would take in the Kannar as part of what was 
dealt with under the relevant deeds. They have only described the Kannar as one 
of the boundaries. But this concurrence of mine with the contention of the learned. 
Counsel, does not take the matter further. 


The Courts below were right in applying the presumption that Sundaresan 
Kannar being an artificial channel running through pate lands, it cannot be regard- 
ed as poramboke, unless the ‘contrary is established by cogent evidence. Where a 
natural river, channel or rill runs through patta lands, I think it may be assumed. 
that the bed is a poramboke ; for, private ownership of the bed in such rivers, chan- 
nels or rills, is not a common featme. But. the case of artificial channels,. 
particularly serving purposes of irrigation for agricultural lands in this country, 
stands on a different footing. Often, patta lands lying over vast stretches will have- 
to be irrigated from the main supply channel by means of branch artificial channels 
dug up through patta lands. Such channels are not porambokes but continue to- 
be the private property of the pattadars. It may be that while making a conveyance 
of parcels of lands, the Kannar or channel supplying the land with water is not made 
part of the conveyance. This is because such channel or Kannar is treated as pro- 





* Second Appeal No. 184 of 1961! 17th December, 1963.. 
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perty owned in common by pratically all the pattadars and in a ‘sense the conve- 
yance ofa part of the Kannar adjoining the land conveyed is not on the same footing 
or does not serve the same purpose as the conveyance of the land itself. The Kannar 
adjoining the land is subject to restriction, arising out of the fact that the Kannar 
is owned in common by the pattadars. There being thus a presumption that an 
artificial irrigation channel running through patta lands is hot poramboke but private 
property owned in common by the pattadars, the lower appellate Court was right in 
invoking it and confirming the decree in favour of the plaintiffs. . 


The matter also does not stand on mere presumptiqn. The lands lie within 
the limits of a mitta, which has since been taken over as an estate under the provi- 
sions of Madras Act XXVI of 1948. The mitta accounts, particularly the Kandam 
accounts, maintained by the erstwhile mittadar did not treat the artificial channel 
or Kannar in question as a poramboke, while there was abundant evidence to show 
that the main Raja Vaikkal was a poramboke. There is also the further fact 
that after the mitta was notified and taken over, the Government, which has been 
made a party defendant to the present litigation, has also‘not treated the Kannar as a 
poramboke. 


The Second Appeal is dismissed but with no costs. 
No leave. 


K.S. — Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justroe T. VENKATADRI. 
C.H. Subba Rao, No. 66, West Mada Street, Madras-1g9 .. Afpellant* 


U. 
Bagyammal, Doddimadugrammam, Tirupalavanam P.O., 
Ponneri Taluk, Chingleput District .. Respondent. 
Workmen's Compensation Act (VIH of 1923) section 2 (1) (n)—“‘ Workman” —Ceoly or labourer engaged 
to ee Oe Daaih dus to accident while in lorry—Liability of employer to pay compensation 
to . 


Where a person engaged as a cooly or labourer to load and unload sand in the lorry met with 
an accident while he was in the lorry and died, he must be held to be a “ workman ” within the defi- 
nition in Workmen’s Compensation Act and the employer is liable, to pay compensation to the depen- 
‘dents of the workman who died in the course of his employment. 

Appeal against the Order of the Court of the Additional Commissioner for 
Workmen’s Compensation, Madras, -dated 28th April, 1961, and made in W.C.A. 
No. 394 of 1960. 


M/s. John and S. Nainar Sundaram, for Appellant. , 
John Thomas, for Respondent. i 
The Court delivered the following 


JupGment :—This appeal arises against the order of compensation awarded 
by the Additional Commissioner for Workmen’s Compensation, Madras. The 
appellant, Sri Subba Rao, is a contractor. The respondent is the widow of the de- 
‘ceased Dorai Naicker, who was employed by the appellant in his contract work. 
The appellant is a lorry owner and he supplied sand to various concerns. In the 
course of such supply to Ashok Leyland, the respondent’s husband, who was in the 
employment of the appellant, met with an accident, as a result of which he died. 
The ponden! filed an application before the Additional Commissioner for Work- 
men’s Compensation, Madras, who awarded a compensation of Rs. 2,400. It is 
against this order awarding compensation that the appellant has preferred this appeal. 


Learned Counsel for the appellant contends that the deceased Dorai Naicker 
was not a workman as defined in section 2 (1) (n) of the Act and that the order of the 
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Additional Commissioner for Workmen’s Compensation treating Dorai Naicker as a 
“workman under section 2 (1) (n) of the Actis wrong. According to him, the relevant 
section applicable in this case is claus (i) of Schedule IT of the Workmen’s Compen- 
sation Act, which runs as follows :— 


. “ Any person who is employed, otherwise than in a clerical any or on a railway, in connec- 
tion with the operation or maintenance of a lift or vehicle p ed by steam or other mechanical 
power or by electricity or in connection with the loading or unloading of any such vehicle.” 

j The facts of this case clearly establish that the deceased Dorai Naicker was 
engaged as a cooly or laboyrer to load and unload and that he met with the accident 
while he was in the lorry. It has been established beyond doubt that the deceased 
was employed by the appellant and that he received payments from the appellant. 
It has also been established beyond doubt that the deceased was a workman within 
the definition, of “ workman” in the Workmen’s Compensation Act. 


The next point urged by the learned Counsel for the appellant is that there is no 
proof to show that he died in the course of the employment. The argument, 18, 
the deceased was specially engaged for loading and re-loading and at the time of 
his death, he was neither loading nor re-loading. It is relevant at this stage to refer 
to the case reported in Rampeary Dasodin v. Bhattacharrya & Co.*, where their Lord- 
ships interpreted clause (i) of Schedule II in the following terms : 

“ Persons emplo lic carriers for loading and unloading” could not be said to be 
concerned with the stb 8 pei Parse of lorries and the See dais makes it clear 
doubt that a person employed on loading or unloading a vehicle may be said to be employed in 
connection with its operation.” is 

Applying this principle to the facts of the present case, it is clear that the deceased 
Dorai Naicker died in the course of employment. Once it is established that he was 
a workman employed by the appellant and that he died in the course of his employ- 
ment, it naturally follows that the appellant is bound to pay the compensation to 
the dependants of the deceased workman and the quantum of damages fixed by the 
Additional Commissioner for Workmen’s Compensation at Rs. 2,400 calls for no 
interference. 


The appeal fails, but in the circumstances there will be no costs. 
K.S. —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice T. VENKATADRI. | 
The East Asiatic Company (India), Privated, Limited, Madras.. Appellant* 
D. 


The Regional Director, Employees’ State Insurance Cor- 
poration, Madras~4. .. Respondent. 


Employees Stats Insurance Act (XXXIV of 1948), section 2 12)—Tannsry making use of water pumped 
from a well situated outside the factory premises—If comes with in definition of ““ factory ™ as carrying on mani 
‘facturing process with the aid of power—Sesction 82 (2)—Appeal when main tainable. 

It cannot be held that because of the pumping of water with the aid of power from the land 
lying outside the premises and precincts of the tannery, it is a factory within the statutory definition 
under the Emp ’ State Insurance Act. 

When once it is proved that a tanner is making use of the water from the well situated outside the 
factory premises, it cannot be said that they are carrying on manufacturmg process with the aid of 
power in any part of the premises. 

An appeal from order of Employees’ Insurance Court involving a substantial question of law 
is maintainable under section 82 2) of the Employees’ State Insurance Act. 


Appeal against the order of the Court of the Additional Gommissioner for 
Workmen’s Compensation, Madras, dated 7th April, 1961, and made in E.S.I. Case 
No. 2 of 1957. 





1. ALR. 1955 Cal. 367. 
*Appeal Againsf Order No. 370 of 1961. 17th December, 1963. 


‘N 
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- C. S. Padmanabhan, instructed by M/s. King & Patridge, Attorneys, for Appellant. 


T.N.C, Rangarajan, for the Government*Pleader (A. Alagiriswami), on behalf 
of the Respondent. 


The Court made the following ; 


ORDER :—This appeal is against the order passed by the Additional Gommis- 
sioner for Workmen’s Compensation, Madras, in E.S.I. No. 2 of 1957. The appel-e 
lant herein, the East Asiatic Company (India), Private, Limited, Madras, filed a 
petition under section 73-B of the Employees’ State Insufance Act for a declaration 
that they were not liable to the Employees’ State Insurance Corporation for the 
employer’s special contribution in respect of their tannery at Vaniyambadi. They 
prayed that the sum of Rs. 2,726 paid by them by way of employer’s contribution 
for the quarters ended 31st March, 1953 to 30th June, 1955 be ordered to be refun- 
ded to them by the respondent, that the order of the Regional Director calling upon 
the appellant herein to pay employer’s special contribution for the quarters ended 
goth September, 1955, up to the date of filing the petition before the Additional 
Commissioner for Workmen’s Compensation should be set aside and that the order 
of the Regional Director (respondent herein) calling upon the appellant herein 
to submit returns for all quarters for the quarter ended 31st December, 1953, up to 
the date of filing the petition before the Additional Commissioner for Workmen’s 
Compensation should also be’set aside. The allegation made in the petition was 
that the appellant’s tannery at Vaniyambadi was not a factory within the definition 
of “ Factory ” in section 2 (12) of the Employees’ State Insurance Act, 1948. They 
also contended that power was not used in their tannery in the manufacturing 
process itself. The respondent herein alleged that the tannery was a factory, that the 
appellant was liable to pay the contribution, that the claim for refund of the contri- 
bution already paid was unsustainable, and that the appellant herein was also bound 
in law to pay the special contribution up to the date of filing the petition. The 
controversy between the parties before the Additional Commissioner for Workmen’s 
Compensation is whether the tannery in question comes within the mischief of 
section 2 (12) of the Employees’ State Insurance Act. Evidence had been adduced 
by N. Kuppanna Rao, Superintendent of the appellant’s tannery at Vaniyambadi. 
He stated that though there was a well inside the factory premises and an oil engine, 
the water was not used in the manufacturing process duc to technical reasons and 
that therefore water from the well which was outside the premises of the tannery 
was taken for manufacturing process. The Additional Commissioner for Workmen’s 
Compensation was of the opinion that in view of the admitted fact that there was a 
well inside the tannery of the appellant and an oil engine was used to pump water 
from that well, it was not necessary for him to go into the contention put forth by 
the appellant that water for manufacturing process was drawn from the well which 
was situated a furlong away from the tannery and the well was separated by a 
different premises and precincts of another factory and therefore there was no manu- 
facturing process with the aid of power in any part of the premises of the tannery. 
He held that the tannery was a factory as defined in section 2 (12) of the Employees’ 
State Insurance Act. I am notable to agree with the order passed by the Additional 
Commissioner. He must be satisfied whether the manufacturing process is being 
carried on with the aid of power in any part of the premises. When once it is proved 
that the appellant is making use of the water from the well situated outside the factory 
premises, it cannot be said that they are carrying on manufacturing process with 
the aid of power in any part of the premises. A similar question arose in W.P. No. 
691 of 1959 (A.B. Mohamed Sulaiman v. Regional Director, Employees’ State Insurance 
Corporation, Madras). In that petition Veeraswami, J., has observed that the esgen= 
tial requisites of the definition of “ Factory ” in section 2 (12) are: (1) the premises 
including their precincts, (2) 20 or more persons working there and (3) a manu~ 
facturing process carried on in the premises including the precincts with the aid of 
power. The learned Judge has also observed that the respondent in that case has 
not been able to show that the pumping of water is done within the precincts of the 
factory. Therefore he has observed that it cannot be héld that because of the pump- 
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ing of water with the aid of power from the land lying outside the premises and pre- 
cincts of the tannery, it is a factory within the statutory definition under the Emplo- 
ees’ State Insurance Act. Following the above principles laid down by Veeraswami, 
., I feel that the order passed by the Additional Commissioner for Workmen’s 
Compensation is not correct. Further, he has not given any definite finding whe- 
ther water is being used from the well situated within the factory premises with 
the aid of power. 


e The respondent has raised another point that this appeal is not maintainable 
as it was filed under section 82 (2) of the Act. It is true that the petition was filed 
under section 73(6) becausé at the time of filing this petition there was no Employees’ 
Insurance Court having jurisdiction to try the dispute between the employer and the 
employee. But at that time, by a notification, the Government of India authorised 
the Additional Commissioner for Workmen’s Compensation to hear disputes under 
Chapter V-A “of the Employees’ State Insurance Act. The procedures that have 
to be followed are mentioned in sections 76 to 79 of the Act. Section 82 (2) says 
that an appeal shall lie to the High Court from an order of the Employees’ Insurance 
Court, if it involves a substantial question of law. I am satisfied that this appeal is 
maintainable under section 82 (2) as it involves a substantial question of law. 
Therefore the contention raised by the State that the appeal is not maintainable 
under section 82 (2) has no substance. I hold that the appeal is maintainable. 


The appeal is allowed, but, in the circumstances, no costs. 
K.S. ——_--- Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: Mr. S. RAMACHANDRA IYER, Chief Justice AND MR. JUSTICE K. SRINI- 
VASAN. 


N. Selvarajulu Chetty & Company (India), 6/20, North 


Beach Road, Madras-{ .. Applicant* 
y. 
Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), section 10 (2) (x0)—Lagal expenses—Firm with family members as part- 
ners—Suit by a member for’ declaration of exclusive title to the firm—Expenses of firm tn defending the suit— 
Whether for protecting against prejudicial claims or jeopardising profit-making abttity of the business. 

In a suit between the members of a family, to declare the exclusive title of one to the business 
carried on by the firm, the legal expenses incurred by the firm im defending the suit, was claimed as 
an allowable deduction under section 10 (2) (xv) of the Act for the assessment years 1958-59 and 1959- 
60. The Tribunal disallowed the allowance. On a Reference at the instance of the assessec, 


Held that the amount cannot be claimed as an allowable expenditure under section 10 (2) (xv). 
The real scope of the allowance given in respect of an expenditure laid out wholly and exclusively 
` for the business is that the business, regarded as an entity, has to take steps and incur expenditure for 
the purpose of protecting itself against any inroads made upon its productive capacity, ownership of 
assetsor the like. Where two disputing claimants claim title to the business as a whole, such dispute 
would not involve expenditure which can be regarded as having been expended for the purpose of 
the business. The expenditure is really incurred for and on lf of the contending parties, each 
secking to establish title to the entirety of the business inlhimself. It is not a case where the business 
protects itself against any claims to its prejudice or which would jeopardise its profit-making ability, 
Case referred to the High Court by the Income-tax Appellate Tribunal], under 
section 66 (1) of the Indian Income-tax Act, 1922 in R.A. Nos. 1183 and 1184 of 
1960-61. 


S. Narayanaswami and T. V. Ramanathan, Advocates, for Applicant. 
S. Ranganathan, Special Counsel for Income-tax, on behalf of Respondent. 
The Judgment of the Court was delivered by 


~~ Srinivasan, J.—The question that stands referred to us is : 


“ Whether the legal expenses of Rs. 3,900 and Rs. 6,480 were allowable under the provisions 
of section 10 (2) (xv) of the Indian Income-tax Act ?” 
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. The facts leading to this question are these. One Selvarajulu Chetty was carry- 
ing on a stevedoring business in Madras. He died in 1938 leaving Padmini as his 
only surviving daughter. Thereafter, certain relations of this Selvarajulu Chetty 
carried on the business purporting to claim it, the business, to be a joint family busi- 
ness. Matters went on thus. In 1948, a deed of partnership came into existence 
and, Padmini, the daughter of Selvarajulu Chetty, was taken as a partner. Subse- 
quently, however, Padmini instituted a suit in the High Court claiming that the busi- 
ness belonged solely to Selvarajulu Chetty, as his self-acquired property and that the, 
other so-called partners were not entitled to any interests in that business and sought 
a declaration that she was solely entitled to the businesses There were other reliefs 
sought in that suit, such as to recover a sum of Rs. 1,32,000 received on life insurance 
policies of Selvarajulu Chetty, and jewels belonging to him, his wife and Padmini. 
The trial Judge upheld the claim of Padmini in so far as the moveables are concerned. 
The business asset was however held to belang to the Hindu undivided family. We 
may mention at this stage that on appeal from that decision, a Bench of this Court 
held in favour of Padmini even with regard to the business assets. 


It was the expenses of the defendants in that suit that is the subject-matter of the 
present Reference. : 


The Income-tax Officer allowed these expenses in the, assessment year 1958-59. 
But the Commissioner of Income-tax after notice to the parties, held that the legal 
expenses were incurred in a dispute regarding the title to the business itself and was 
not for the protection of the business. He also held that the dispute was between 
the partners and that it covered not only.this business asset but other non-business 
assets as well. According to him, the expenditure could not be said to have been 
incurred wholly and exclusively for the purpose of the business. This order of the 
Commissioner was with regard to the assessment year 1958-59. For the assess- 
ment year 1959-60, the Income-tax Officer declined to grant the allowance. The 
further appeals to the Appellate Assistant Commissioner and the Tribunal also 


failed. 
On the application of the assessee, the question set out above stands referred 
to this Court. 


Shortly stated, the dispute in the suit was to declare the title to the business in 
its entirety, whether it vested in A or in B. Would the expenditure incurred in 
relation to such a suit be one that could be described as having been incurred wholly 
and exclusively for the purpose of the business 2? Sri S. Narayanaswami, learned 
Counsel for the petitioner, argues that if the business has to establish its title to an 
asset or litigate in order to secure its maintenance, it would be properly allowable 
under section 10 (2) (xy). Equally, he argues, when the title to the entire business 
is in issue, it is the same as saying that the title to each and everyone of the assets 
of the business is in question. Therefore, he claims that the expenditure must be 
one which would come within the scope of the relevant clause of section 10 (2). 
It seems to us that there is a fundamental fallacy in the argument. What we conceive 
to be the-real scope of the allowance contemplated by the relevant provision is that 
the business regarded as an entity has to take steps and incur expenditure for the 
purpose of protecting itself against any inroads made upon its productive capacity, 
ownership of assets or the like. Where two disputing claimants claim title to the 
business as a whole, it does not appear to us that any such dispute would involve 
expenditure which can be regarded as having been expended for the purpose of the 
business. The expenditure is really incurred for and on behalf of the contending 
parties, each seeking to establish title to the entirety of the business in himself. It 
is not a case where the business protects itself against any claims to its prejudice or 
which would jeopardise its profit-making ability. This point of distinction seems 
to us to be substantial and that is virtually overlooked by the learned Counsel in 
putting forward this argument. 


In support of his argument, learned Counsel has referred to certain decisions, 
none of which to our minds lends any real support to the propésition which he 
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advances. The case Southern (H. M’.s Inspector of Taxes)v. Bores Consolidated, Ltd. 
is hardly in point. That was a case where a company had acquired land in America 
for the purpose of its business. Thetitle of the company to the land was disputed 
in American Courts and in defending the action the company incurred expenses. 
This expenditure was held to be wholly and exclusively laid out by the company 
for the purpose of its trade. We are really unable to see what parallel there is bet- 
ween the facts of that decision and the present one. That was a case where the com- 

pany as an entity sought to maintain its right to certain assets, and the legal expenses. 
incurred did not create any new asset at all. Ifa sum of money is expended for the 
acquisition or the improvement of a fixed capital assets, it is undoubtedly attributable 
to capital.- But if there is no change in the fixed capital asset, than the ex- 

_penditure is properly attributable to revenue. The argument of the learned Counsel 
in the present case that what the assessee was doing was to maintain its title to each 
and every one of the assets and therefore, the expenditure is deductible under 
section 10 (2) (xv) cannot possibly be accepted. In The Commissioner of Income-tax 

v. Raman and Raman®*, the assessee company entered into an agreement to purchase 

certain buses along with the permits connected with them. A third party filed a 
suit claiming title to the buses and seeking to recover possession of them. The parties 
went from Court to Court with varying success. Finally, the company failed in the 

civil Courts to establish its title. On the question whether the expenditure incurred 
in relation to these proceedings was deductible under section 10 (2) (xv), this Court 

held that the expenditure was incurred for the purpose of retaining a capital asset 

of the company, and there was no improvement to its capital asset by reason of the 

litigation. Here again, it will be noticed that it was the company fighting for its own- 
rights. In Veerappa Pillai v. Commissioner of Income-tax*, a similar question arose 
with regard to the litigation expenditure incurred’ by the assessee in seeking to 
establish his title to certain buses and to recover possession from the person who. had 

-apreed to sell them to the assessee. Here again, the right to deduction was upheld 
and it was pointed out that for the purpose of section 10 (2) (xv) it did not matter 
whether the assessee figured as a plaintiff or defendant and equally whether he 
succeeded or failed in the litigation. In Transport Company, Ltd. v. Commis- 

sioner of Income-tax*, this Court pointed out the-distinction between expenses of a 
litigation to maintain an existing title and one where the purpose was to acquire or 

cure a defect in the assessee’s title. In the former, the expenditure would be of a 
revenue nature and in the latter it would be of a capital nature. None of these deci- 

sions cited by the learned Counsel for the assessee deals with a case like the present 
where the dispute is not between the company, on the one hand, and another person 

claiming title adversely to it, on the other, but between the members oftia company 

or members of the partnership, each one claiming exclusive title to the entirety of 
the business and of the assets it comprises of. That is a position which will not come 
within the ratio of any of these decisions, and a dispute of that nature, which is in the 
individual interest of one of the partners of the firm, cannot be equated to one in 
which the interests of the business are affec 


Mr. Ranganathan, learned Counsel for the Department, has referred to Morgan: 
(Inspector of Taxes) v. Tate. and Lyle, Ltd.5. The actual question for decision 
in that case was whether an expenditure incurred by the Company in conductinga 

ropaganda to oppose the threatened nationalisation of the industry was an admissi- 

le deduction. It was held that the object of the expenditure was to preserve the 
assets of the company from seizure and to enable it to carry on and earn profits, 
and that being so, the expenditure was an admissible deduction. There are certain 
observations in this judgment which bring out the distinction between a case where 
the interests of the company or the business are affected and one where the owner- 
ship of the business is in question and the nature of the expenditure incurred in litiga- 
tion relevant to these two aspects. Lord Keith observed (at page 224): 





1. 23 T.C. 597. 1089. 
2, (1951 1 M.LJ. 684. i -4 (1957) 31 LT.R. 259. 
3. (1956)1 M.LJ. 249 : LL.R. (1956) Mad 5. (1954) 26 LT.R. 195. 
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“ It is necessary, in my opinion, to distinguish between a threat to the assets of a business and a 
‘threat to the right of the owner of the business and assets to carry on the business. The assets of the 
"business may be threatened in a variety of ways, They may be said to be under a constant threat of 


different............ There is a plain difference between these two cases, Where loss of or damage 
to an asset results, there is loss or damage to the trade as such. Where loss of ownership results, 
there is no necessary loss or damage to the trade at all. The trade may go on as before in the hands 
-of the successful challenger with the old assets or may, for a variety of possible reasons, come to an 
end. Income-tax legislation has at different times made different provisions for cases of disconti- 
nuance of trade or succession to a trade. These are no doubt provisions relating to the manner or 
umeasure of assessment, but as they are a clear recognition of the common commercial experience of 
‘a business, continuing through several hands, they indicate that “ the trade” , wheneused in the sta- 
tutes, has to be construed as an entity in itself. a 


These observations make it clear that whether the ownership of the business is 
in the hands of 4 or B, it makes no difference to the business, and it is not a case 
‘whether the business itself or any of its assets is jeopardised, so that an expenditure 
incurred in maintaining that asset can be said to be a revenue expenditure. It 
accordingly seems abundantly clear to us that in the present case, the expenditure was 
not one which was incurred wholly or exclusively for the purpose of the business. 


The question is answered in the negative and against the assessee, which will 
pay the costs of the Department. 


Counsel’s fee Rs. 250. 
Y. S. 





Answered accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. S. RAMACHANDRA IYER, Chief Justice AND MR. JUSTICE 
K. SRINIVASAN. 


Commissioner of Income-tax, Madras 
v. 


The Tirunelveli Motor Bus Service Company (Private), Ltd., 
Tirunelveli .. Respondent. 


Incoms-tax Act (XI of 1922), section 10 (2-A)—Income-tax Act (Central Act XLIII of 1961), section 
41 (1) —Trading liability—Bensfit o reduction in subsequent year—Best judgment assessment—Estimate of net 
income—Statutory deductions and allowances—~Whsther to have been granted—Mercantils system of 
-accounts—Provision for bonus—Assessment on the basis of provisional debit—Subsequent determination of lesser 
fre Sor sams year—Difference between the bonus set apart and amount actually paid— Whether benefit in respect 
.of trading liability. 


For the assesament 1950-51, a company was assessed under section 23 (4), by estimate. In 
that year the assessee debited its accounts with the sum of Rs. 71,949 in respect of its liability to pay 
bonus for its employees. The debit did not represent any actual payment. In the account vear 1957-58, 

the claim of the employees was settled at Rs. 17,470 and the same was paid to them. e difference 

between the original debit and the actual payment, amounting to Rs. 54,479 was credited to the 
profit and loss account of the company. In the assessment year 1957-58 the difference was charged 
to tax under section 10 (2-A) of the Act as a benefit in respect of a trading liability. The Tribunal, 
however, held otherwise. a Reference at the instance of the Commissioner of Income-tax 


-« Applicant * 


che Held on the ‘agi io oor aggessee rece a trea the mercantile system, and is entitled to 
-debit against the profits ma e in any year the liability which had accrued, even thou h that liabili 

may not have been discharged. Consistent with the payment of bonus ahh by the Aa in the font 
mer years, in the particular year in question, the payment must have been only on the basis that there 
was a legal liability upon the assessee to meet that claim. It cannot be said that there was no legal 
liability to pay the amount or the debit entry was only a notional figure put into the accounts to indis 
cate a possible liability. The particular reference made, byithe officer in the assessment order for the 
assessment year 1950-51 that depreciation admissible is deemed to have been allowed, cannot minimise 


— nnn ane 
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the weight of the inference that it was an estimate of the income which clearly means that allallowince 
to which the assessee was entitled had been inferentially taken into account. 


Held further that, the amount representing the benefit of a trading liability is assessable under the 
provisions of section 10 (2-A) of the Act. 

Notwithstanding that no allowance or deduction was purported to be made in the earlier 
owing to the computation of the income on estimate since the estimate was of the net income, all deduc- 
tions to which the assessee would be entitled in respect of this trading liability should he deemed to have 

e been granted. 


The expression ‘ net income’ means that as against the gross income, the several allowances, to 
which the assessee is entitled wader the Act had been given credit to and the balance has been reached, 
Case feferred to the High Court by the Income-tax A: pellate Tribunal, under 


section 66(1) of the Indian Income-tax Act, 1922 (XI of 1922) in R.A. No. 303 
of 1961-62. 


5. Ranganathan, Special Counsel, for Income-tax, on behalf of Applicant. 
S. Swaminathan and K. Ramagopal, for Respondent. 
The Judgment of the Court was delivered by 


Srinivasan, J.—The Tirunelveli Motor Bus Service, a private company, 
is the assessee. For the assessment year 1950-51, the return of income was for 
Rs. 14,555. For failure of the assessee to comply with the requirement of the notice 
under section 22 (4) and section 23 (2) of the Act, an assessment was made under 
section 23 (4). The best of judgment assessment of the net income was Rs. 1,80,000 
which was later reduced on appeal to Rs. 1,30,000. In that year, the assessee had 
debited its accounts with the sum of Rs. 71,949 in respect of its liability to pay bonus 
for its employees. This debit did not represent any actual payment. Inthe account 
year relevant to the assessment year 1957-58, the claim of the employees to bonus 
for the account year relevant to the assessment year 1950-51 was sett! at Rs. 17,470, 
and that was paid to the employees. The difference between the original debit and 
the actual payment, ie., Rs. 54,479 was credited to the profit and loss account of 
the company. 


In the assessment for the year 1957-58, the Income-tax Officer brought this 
amount to tax. He purported to do so under section 10 (2-A) of the Act. He re- 
pelled the contention of the assessee that since the original assessment for the year 
1950-51 was made under section 23 (4), there was no call for the Department to exa- 
mine the allowability of any item of expense such as the one under consideration. 
He thought that the estimate of the net income impliedly meant that the allowances 
which the assessee was entitled to had been given. On appeal, the Appellate Assis- 
tant Commissioner accepted this view as correct. Though he observed that there 
was nothing on record to show that the Income-tax Officer specifically dealt with 
this particular allowance, an inference to that effect could be reasonably made from 
the circumstances. On further appeal to the Tribunal, however, the Tribunal took 
a different view. The Tribunal felt that since it was an estimate that was made, the 
book position must have been disregarded. It stated “ unless the Department is 
able to identify any particular item of expense as having been already allowed as 
deduction in an earlier assessment conclusively, section 10 (2-A) is not available for 
recoupment.” It accordingly upheld the assessee’s contention. 


On the application of the Commissioner of Income-tax the Tribunal has 
referred the following question for the determination of this Court : 


“Whether -on the facts and in the circumstances of the case, the sum of Rs. 34,479 
is assessable in the year 1957-58 under the provisions of section 10 (2-A) of the Income-tax Act of 
1922,” 


The above provision, section 10 (2-A), provides that where for the purpose of com- 

‘puting profits or gains, an allowance or a deduction has been made in the assessment 

or any year in respect of any expenditure or trading liability incurred by the assessee, 

and subsequently during any previous year the assessee has obtained some _ benefit 

in respect of such trading liability by way of remission or cessation thereof, the amount 

receiveti by him or the value of the benefit accruing to him shall be deemed to be profits 
û 
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or gains of the business during that previous year. The section is perfectly clear. 
Applying it to the facts of this case, what it means is that if the assessee had incurred 
a particular liability, such as for bonus, of the sum stated earlier in the account year 
relating to 1950-51 and thereafter in any subsequent year that particular trading la- 
bility had become less, as in the present case which had been brought down to 
Rs. 17,470, since the assessee had obtained the benefit of a deduction ofa larger 
amount inthe earlier year, he shall be deemed to have made a profit to the extent of 
the difference between the original liability and the reduced liability in the subsequent 
year. It is the case of the Department that notwithstanding that no allowance or 
deduction was purported to have been made in the earlier year, as the computation 
of the income was only on an estimate, it must be held that since the estimate was 
of the bèt income, all deductions which the assessees would be entitled to in respect 
of his trading liability should be deemed to have been granted. If that is so, the 
section clearly permits the assessment to tax’ of the difference. Reference has been 
made by the learned counsel for the Department to Messrs. Government Mail Motor 
Service vy. Commissioner of Income-tax1, That was also a*case where for five succes- 
sive years assessments had been made under section 23 (4) of the Act on the best of 
judgment basis. For the next year a similar assessment was again made and there 
were also further proceedings under section 34 of the Act. In those proceedings, 
the assessee claimed depreciation on certain motor cars and lorries. A partial 
allowance was made, but with regard to the rest, the Income-tax Officer held that 
those vehicles had been in use in 1922, and that since the assessment relevant to that 
year was made under section 23 (4), that assessment had become final and was not 
capable of being re-opened. The matter came before the High Court and the learned 
Judges observed thus : 

“ Once an assessment has been made to the best of the Income-tax Officer’s judgment of any 


net income under section 23 (4) of the Act, it follows that all expenses incidental to the business must 
be presumed to have been taken into consideration in arriving at the net income assessed,” 


It is this passage in the judgment that has been relied upon by the learned Counsel 
for the Department. Though this observation lends some support to the argument 
we may notice that in that particular case, it was a case of a depreciation of the working 
assets which was not available beyond five years, and when the claim was put forward 
it was in relation to the assessment beyond the period of five years. The final passage 
in the judgment refers to the fact that the claim was admissible only during that 
period of five years and not thereafter. 


Mr. S. Swaminathan, learned Counsel for the assessee, argues firstly, that no 
deduction was irf fact made in the assessment year 1950-51, for what was made was 
only a best of judgment assessment which had no regard whatsoever to any allowance 
or deduction under section 10 (2} of the Act. He next contends that the debit of 
Rs. 71,000 and odd made in the accounts relevant to that year was only a provision 
and not a trading liability. He argues that since there was no legal liability upon 
the assessee to pay that amount so provided in the account it could not have been 
said to have been incurred by the assessee in that year. It was only a notional figure 
put into the accounts to indicate a possible liability. According to the learned 
Counsel, the ascertainment of that liability in 1957-58 at a lesser figure would not 
therefore mean that there had been a remission or cessation of a trading liability to 
the extent of the difference enabling the Department to invoke section 10 (2-A). 


This. argument fails to take note of certain important features. Forgetting for 
the moment that the assessment was made on a best of judgment basis by the Income- 
tax.Officer, the admitted facts are that the assessee maintains its accounts on the 
mercantile system. It is entitled to debit against the profits made in any year the 
liability which has accrued, even though that liability may not have been discharged. 
Mr. Swaminathan’s further argument that there was no award or agreement under 
the Industrial Disputes Act, which would have created a legal liability upon 11 is no. 
doubt good as far as it stands. But it is well known that such bonus is payable year 
after year in the interests of industrial peace and in fact even in the assessment year 
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1949-50, similar bonus to a large sum had been phid to the employees. In the assess- 
ment year 1949-50, there appears to have been a regular assessment on the basis of 
which the subsequent estimated assessments were made. There the bonus claim in 
1949-40, debited probably in an identical manner as in 1950-51, was allowed in that 
year does not appear to be disputed. That must have been only on the basis that 
there was a legal liability upomthe assessee to meet that claim. We are, therefore, un- 
able to agree with Mr. Swaminathan, learned Counsel for the assessee, that there was 
no legal liability to pay the sum of Rs. 71,949, in the account year relevant to. the 
assessment year 1950-51 and that the provision in the account cannot therefore be 
taken as amounting to a “deduction having been claimed or granted. 


We are satisfied also that the fact that it was a best of judgment assessment of 

the net income that was made must haveits logical consequence. Ifthe expression™ net 
income ” means anything at all, it means, that as against the gross income, the 
several allowances to which the assessee is entitled under the Act.had been given 
credit to and the balance ‘had been reached. Mr. Swaminathan however urges that in 
the assessment for the assessment year 1950-51, the Income-tax Officer while esti- 
mating the net income at Rs. 1,80,000 said in particular that “* depreciation admissible 
is deemed to have been allowed.” He argues that except for depreciation allowance, 
no other deduction was in the contemplation of the Income-tax Officer. We are 
unable to give this passage the interpretation contended for. Depreciation allowance 
stands on a different footing, as it is capable of being carried forward from year to 
year for a certain number of years and becomes exhausted after a period of time. 
The particular reference to depreciation canndt minimise the weight of the inference 
that can be drawn from the fact that it was an estimate of the net income which 
clearly means that all allowances, which the assessee was entitled to, had been inferen- 
tially taken into account. 
-We are accordingly of the view that the conclusion reached by the Income- 
tax Appellate Tribunal is erroneous. The question has therefore to be answered 
in the affirmative and in favour of the Department. The Department will be entitled 
to its costs. Counsel’s fee Rs. 250. : 


V.S. Answered accordingly, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. S. RAMACHANDRA IYER, Chief Justice AND MR. JUSTIŒE 
K. SRINIVASAN. 





Commissioner of Income-tax, Madras .. Applicant* 
v. 
P. Veeraswami Nainar, by L. Rs. .. Respondents. 


Income-tax Act (XI of 1922), section 10 (2) (vi-b)—Develo rebate—Conditions for grant—Debiting to 
profit and loss account—Crediting to reserve account—Essentia conditions—Failwe of compliance, disentitles 
allowance—Necessary entries not mads in accounts—No power in Appellate Tribunal to duect re-writing 
eniries. 

Interpretation—Exemption from taxation—Express conditions imposed by Act—Not to be ignored on theory 
of beneficial construction. 

For the assessment year 1959-60, the assessee filed a return showing a loss of Rs. 20,441, ascertained 
after deducting inter alia a development rebate at 25 per cent on a new lorry and a new bus pur 
during the year of account, in respect of his business. But the assessee had not in the accounts debited 
75 per cent of the rebate claimed, to the profit and loss account and consequently that part of the rebate 
claimed had also not been credited to the reserve account as required by the Act. The Income-tax 
Officer (erroneously) refused to allow the development rebate itself, while the Appellate Assistant 
Commissioner in appeal refused the allowance on the ground of non-compliance by the assessee with the 
statutory conditions as to setting apart and crediting the percentage to:the reserve account. The 
Tribunal allowed the rebate on the view that the statutory conditions are not rigid and the assessec 
can be directed even at that stage to make the necessary entries in the accounts. On a Reference to the 
High Court at the instance of the Commissioner of Income-tax, ae 

Held: The allowance by way of development rebate is granted subject to the two conditions, that 
the prescribed particulars for the purpose of granting depreciation allowance should be furnished in re- 
wad to the plant or machinery and in the case of machinery or plant installed after 31st December, 1957 
that the assessee should have set opar 75 per cent of the amount allowable as rebate to a reserve 
account, by debiting the same to the profit and loss account ofthe year of account and crediting it to 
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the reserve account. It is also clear from the terms of the Proviso that the reserve should be made at 
the time of making up of the profit and loss account. 


The object of the Legislature in allowing the rebafe is a real one, that is to facilitate the 
improvement of the assessee’s business from out of the reserve fund. The entries in the account books 
required by the Act are not an idle formality. 


The failure to comply with this statutory requirement will disentitle the assessee to the allowance 
of development rebate. 


It will not be competent, in construing a taxing enactment to presume in favour of an exemption 
from the tax, apart from what the plain words of the statute provide. Where therefore conditions are 
expressly imposed to entitle an assessee to an exemption, deduction or allowance, these conditions 
cannot be ignored on any theory of beneficial interpretation. s 


It will not be open to the Tribunal to give a direction to the assessee, who had not made the neces- 
sary book entries by the time he produced his accounts before the Income-tax Officer, that he should be 
allowed to re-write them by making the requisite entries. 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Income-tax Act (XI of 1922) in R.A: No. 958 of 1960-61 
(I.T.A. No. 10268 of 1959-69 assessment year 1959-60) onits file for decision 
on the following questions of law, viz. : 

“(1) Whether the assesseeis entitled to the allowance of development rebate under the 
rovisions of sections 10 (2) ges) Res the Income-tax Act in respect of a new bus and a new lorry 


ed after 31st Decem , even though the necessary reserve, in accordance with section 
10 (2) (vi-6) as it stood at the relevant time, had not been made ? 


2) Whether the direction given to the Income-tax Officer at this stage that the said allowance 
fled > © granted to the assesses, on production of the books before the Income-tax Officer, is justi- 


S. Ranganathan, Special Counsel for Income-tax, on behalf of Applicant. 

K. Desikachari, for Respondents. | 

The Judgment of the Court was delivered by 

Ramachandra Iyer, C.J.—This Reference, made at the instance of the Revenue 
raises the following questions : 

“ (1) Whether the assessee is entitled to the allowance of development rebate under the pro- 
visions of section 10 (2) (vi-b) of the Income-tax Act in respect of a new bus and a new lorry installed 


after 31st December, 1957, even though the necessary reserve, in accordance with section 10 (2) (vi-b) 
as it stood at the relevant time, had not been made ? 


(2) Whether the direction given to the Income-tax Officer at this stage that the said allowance 
Ne granted to the assessee, on production of the books before the Income-tax Officer, is justi- 


The facts giving rise to this Reference are these. The assessee, a Hindu undivided 
family, had business in cement and fertilisers. The family had also a business in bus 
transport and lorry service. Besides, it owned two rice mills. For the assessment 
year 1959-60, the relevant accounting period being the previous financial year, the 
assessee submitted a return showing a loss of Rs. 20,441 in respect of the business. 
That loss was ascertained, after deducting inter alia, a development rebate at 25 per 
cent on a new lorry and a new bus which were purchased subsequent to 31st December, 
1957, but during the year of account. The development rebate claimed was 
Rs. 18,965. But the assessee had not in his accounts debited 75 per cent of that amount 
to the profit and loss account. Consequently, that part of the rebate claimed had 
not also been credited to the reserve account, as required by section 10 (2) (vi-b). 
The Income-tax Officer refused to allow the development rebate on the ground that 
neither the bus nor the lorry could be regarded as a plant or machinery within the 
meaning of that provision. This was, obviously incorrect. The Appellate Assistant 
Commissioner, whom the assessee approached by way of appeal, sustainéd the order 
of the Income-tax Officer in regard to the development rebate on another ground. 
He held that as the conditions imposed by the Proviso to the provision referred to 
above had not been complied with by the assessee, inasmuch as he had not set a 
75 per cent of the development rebate to the reserve account, he would not be entitled 
to the allowance in computing the profits. The assessee was, however, successful 
in regard to this matter on further appeal to the Tribunal. Referring to the omis 
sion of the assessee to make a reserve, as required by the Proviso to section 10 (2) 
(vi-b), the Tribunal stated : 

“All the same, by virtue of the highly theoretical nature of , the statutory irement, in our 
opinion it will be enough if the assessee carries it out even later, ° After all, what is required by the 
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statute is that there must be book entries in support as a kind of only a follow up of the assessge"s - 
clim. The Income-tax Officer is directed to compute the development rebate on the new lorry 
M.D.F. 1636 and the new bus M.D.F. 121%on the assessee producing his books before him, con- 
taining the reserve entries.” = 


We are unable to accept this view. Section 10 brings to charge the profits of 

the business of an assessee earned during the year of account. Sub-section (2) 
e enables the assessee to make certain deductions, or to obtain certain allowances in 
the computation of profits. Clause (vi-b) to that section, which was originally intro- 
duced by the Finance Act of 1955, was re-introduced by section 7 of the Finance 
Act of 1958 in the present form. That clause provides that in respect of any new 
machinery or plant installed after the 31st March, 1954, and which is wholly 
used for the purposes of the business carried on by the assessee, a sum equivalent to 
25 per cent df the actual cost of such machinery or plant will be allowed by way of 
development rebate. The granting of this allowance is subject to the two conditions 
prescribed in the Proviso te Explanation 2 to the section being satisfied. They are : 
(i) that the prescribed particulars for the purpose of granting depreciation allowance 
should be furnished in regard to the plant or machinery ; and (ii) in the case of 
machinery or plant installed after 31st December, 1957, that the assessee should have 
set apart 75 per cent of the amount allowable as development rebate to a reserve 
account, by debiting the same to the profit and loss account of the year of account 
and crediting it to the reserve account. The Proviso further states that this reserve 
fund can be utilised by him during a period of ten years next following for the purposes 
of the business of the undertaking and that it cannot be used for distribution by way 
of dividends or profits, or for remittance outside India. There are exceptions to 
this rule with which we are not concerned. The Proviso further makes a provision 
for the case of a sale of the plant or machinery within the period of ten years following. 


I will be apparent from the terms of the Proviso, that the object of the Legisla- . 
ture in allowing a development rebate is a real one, that is, to facilitate the improve- 
ment of the assessee’s business from out of the reserve fund. The entries in the 
account books required by the Proviso are not ari idle formality. The assessee being 
obliged to credit the reserve fund for a specific purpose, he cannot draw upon the 
same for purposes other than those of the business, and if the assessee were a com- 
pany, for exemption, that amount could not be distributed by way of dividend. It is 
also clear from the ter ms of the Proviso that the reserve should be made at the time 
of making up the profit and loss account. The Tribunal was clearly in error when 
it held that it would be open to the assessee to re-adjust the account by making the 
reserve at a later period of time. Any account maintained by a business should 
reflect its financial transactions correctly. If at the time of the closing of the accounts 
for a year, a particular a pptopriation had not been made, but the moneys had been 
spent otherwise, it cod indeed be futile to direct the assessee to re-adjust the 
account. For, then it will not be a true account. The Tribunal has stated that 
the requirement as to creation of a reserve fund is of a highly theoretical nature, which 
need not be complied with to the letter of the statute. This view is opposed to all 
principles of statutory construction. As we pointed out, section 10 (2) (vi-b) provided 
for exemption from taxation. The Proviso to that section states that no allowance 
under that clause shall be made unless the conditions contained in sub-clauses (a) 
and (b) thereto have been complied with. That means, that the assessee will not be 
entitled to allowance unless he had complied with the conditions referred to therein. 
Consequently, it will not be open to the Tribunal to treat the requirements of the 
Proviso as not substantial, and proceed to grant the exemption even in cases where 
the conditions had not been complied with. While it is true that in the interpreta- 
tion of a taxing enactment, the intention of the Legislature, as in the case of any 
other statute, has to be ascertained, it is equally a well-settled principle that it would 
not be competent for the Court to assume any intention or any governing purpose 
in the Act except what the plain terms of the Statute itself say. In other words; it 
will not be competent for a Court, in construing a taxing enactment, to presume 
in favour of an exemption from tax, apart from what the plain words of the 
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Statute provide. In Cape Brandy Syndicate v. Inland Revenue Commissioners, 
Rowlatt, J., said : 
a N in a taxing Act one has to look merely at what is clearly said. There is no room 


for any intendment. There is no uity about a tax. There is no presumption as to a tax A 
Nothing is to be read in, nothing is obe implied. One can only look fairly at the language used.’? 


This rule, in our view, is as much applicable in the construction of a charging 
section as to the construction of a provision as to exemption from tax, albeit a Court 
not unoften gives a liberal interpretation to a provision intended by way of exemption* 
from tax. In the words of Lord Reid in Inland Revenue Commissioners v. Saunders® : 

“ Tt is sometimes said that we should apply the spirit and not the letter of the law so as to bring 


in cases which, though not within the letter of the law, are within the mischief at which the law is 
aimed. But it has long been recognised that our Courts cannot so apply taxing Acts....... A 


Where therefore conditions are expressly imposed to entitle an assessee to an 
exemption, deduction or allowance, these conditions cannot be ignored on any 
theory of beneficial interpretation. It will follow that in order that an assessee can 
claim an allowance by way of development rebate under section 10 (2) (vi-b) he 
should comply with the conditions contained in the Proviso thereto as otherwise, 
„under the express terms of that Proviso he would not be entitled to the allowance. 
Where he fails to satisfy the conditions requisite for obtaining the allowance, it will 
not be for the Court to embark upon what the general object of the exemption was, 
and whether the conditions imposed were of a theoretical or technical nature, which, 
in the interests of justice, should be dispensed with. We are, therefore, of opinion 
that the assessee, not having set apart in his accounts 75 per cent. of the amount 
ares as development rebate, could not claim the benefit of section 10 (2) (vi-b) 
of the Act. 


We are also of opinion that it will not be open to the Tribunal to give a direction 
to the assessee, who had not made the necessary book entries by the time he produced 
his accounts before the Income-tax Officer, that he should be allowed to re-write 
them by making the requisite entries, 


We therefore answer the two questions referred to us in the negative and against 
the assessee. The assessee will pay the costs of the Department. Counsel’s fee 
Rs. 250. 


V. S, Answered accordingly; 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice M. ANANTANARAYANAN. 
S.A. Ibrahim .. Pettttoner*® Y> 
0. 
Saidani Bi .. Respondent. 
Criminal Procedure Code (V of 1898), section 488 (1)—* Child ”-—Interpretation of. 
There are only two possible alternatives to the interpretation of the word “child”. The first 
is that a pegon is a ‘ child’ within the meaning of section 488 1) of the Criminal Procedure Code 
(V of 1898) so long as that person has not attained majority and is not a sut juris. The only alter- 


native interpretation would be, that any n, who is unable to maintain himself or herself, of what- 
ever age, without limit would be a child under section 488 (1) of the Code. 


The logic appears to be irrefutable that where a person is legally capable of entering into contracts 
and instituting suits, that person cannot any longer be considered a ‘ child’ though a person who has 
not attained that status might be a ‘ child? for the purpose of section 488 (1) of the Code, even if 
that person is of such an age as to be ordinarily termed a ‘ boy’ or ‘girl’ and not a child. 

Subbanima v. Venkata Reddi, (1950) 1 M.L.J. 158, foll. 


Petition under sections 435 and 4.39 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order of the Fifth Presidency Magistrate of 
the Court of Presidency Magistrates, Egmors, Madras, dated the 30th day of Novem- 
ber, 1962, and made in M.C. No. 1939 of 1962. : 





1. L.R. (1921) 1 K.B. 64 at 71. 2. L.R. (1958) A.C, 285, 


*Criminal Revision Case No. 1792 of 1962 à 6th December, 1963. 
(Criminal Revision Petition No. 1779 of 1962). . 


rf iBRAHIM.. SAIDANI Bi (Anantanarayanan,:7.). at 


I.A. Salam for Petitioner. 

T.R. Ramachandran for Respondent. 

A.C. Muniswami Reddi for Public Prosecutor on behalf of State. 

The Court made the following — 

ORDER.— T'he pom involved in the Revision Proceeding is a short one, and 
it is a question of law with regard to the interpretation of section 488 (1) of the 
*Cod2 of Criminal Procedure. The facts are admitted, and not in dispute. The 
revision petitioner, one S.A. Ibrahim, had been directed by an order of Court to 
pay maintenance to his minor daughter, Jalina Bi, under section 488 (1), Griminal 
Procedure Code, as the minor was a ‘ child’ unable to maintain herself in terms of 
that section. The minor attained majority on 29th September, 1962, and be- 
came sui juris., Thereupon, the revision petitioner sought, by means of an appli- 
cation, to the learned Fifth Presidency Magistrate, under section 489, Criminal 
Procedure Code, to cancel the earlier order on ground of proof of change in the 
circumstance. Itis not dertied before me by the learned Counsel for the respondent, 
the erstwhile minor daughter, that the situation, wil) be the same as if that person 
had now sought to obtain orders of Court directing maintenance to be paid to 
her, by means of an application. The only question is whether, with regard to 
the interpretation of section 488 (1), Criminal Procedure Code, a person ceases to 
be a ‘child’ on attaining majority and becoming sut juris. 

The matter was considered in all its relevant aspects, by Panchapakesa Ayyar, 
J., in Subbamma v. Venkata Reddit, as far as this Court was concerned. Obviously 
there are only two possible alternatives to the interpretation of the word ‘ child’. 
The first is that a person is a‘ child’ within the meaning of section 488 (1), Criminal 
Procedure ‘Code, so long as that person, who may be of any age up to majority, 
has not attained legal majority and is not sui juris. For, it would clearly be doing 
violence to the concept of a ‘ child’ itself, to hold that a person capable of entering 
into contracts in his or her own right, and capable of exercising all the volitional 
acts of a free citizen, must still be considered to be a ‘ child’ for the purpose of 
particular provision of statute, unless there is a special definition embodied as part 
thereof. The only alternative interpretation would be, that any person, who 13 
unable to maintain himself or herself, of whatever age, without limit, would be a 
‘child’ under section 488 (1), Criminal Procedure Code. Panchapakesa Ayyar, Js 
pointed out the absurd consequences of such a view, carried to its logical conclusion. 
As he observed, a man of over 70 years, unable to maintain himself owing to senile 
infirmities, could sue his father over go, for maintenance, as a ‘ child’ under section 
488, Criminal Procedure Code. 


There is one other reported decision of this Court, that of Lakshmana Rao, Ta 
in Kanniah v. Rajammal?, which apparently expressed a different view. But, as 
Panchapakesa Ayyar, J., pointed out, the ruling is extremely bricf, and the facts 
are not fully indicated either in the head-note or in the decision itself. It may 
very well be that, in the particular case, the concerned respondent, one Rajammal, 
might have been above 18 years and below 21 years, unable to maintain herself 
owing to some mental infirmity. Nor does the decision discuss the legal connota- 
tion of the word ‘ child’ as occurring im section 488 (1), Criminal Procedure Code, 
which would essentially involve the idea of some limit. Therefore, since Kanntah v. 
Rajammal*, has been distinguished by Panchapakesa Ayyar, J., himself, I would 
ordinarily be bound to follow the decision in Subbamma v. Venkata Reddt’, unless 
I was convinced upon some powerful ground or consideration, that the view of the 
learned Judge (Panchapakesa Ayyar, J.) was erroneous. On the contrary, iam 
convinced that that is the only reasonable interpretation that could be applied to 
this provision of the statute. 


` The matter is not bare of authority, as far as other High Courts are concerned 
In Ranchhoddas Narottamdass v. Emperor’, a Bench of that Court took-the view 
L ae ee 


1, (1950) 1 M.L.J.°158. ‘ 8.. ALR. 1949 Bom. 36. 
2, ALR. 1941 Mad. 685 a l | 


72 THE MADRAS LAW JOURNAL REPORTS. i964 


though a ‘child’ had not been defined in the Code, for purposes of the section, 

the construction should be that a person is a schild °’ until he or she attains the age 

of majority. This approved and followed the decision of the Calcutta High Court 
in Hemanta Kumar Benerjt v. Manorama Debi! in which a single Judge of that Court 
was of the view that a child, as defined in section 488, is a person who is incompetent 
to enter into any contract or enforce any claim under the law. A person, who 

has not attained the age of majority, would, therefore, be a ‘ child’ for purposes of 
section 488, Criminal Procedure Code, notwithstanding the fact that that person” 
might be 12 or 14 or 15 or 16, ages with reference to which terms like ‘ boy’ and 

‘girl’? would be more appropriate than ‘ child.’ l : 


It might appear, at the first blush, as if a contrary view was expressed by a 
Bench of the Calcutta High Court in Purnasashi Devi v. Nagendra Nath®. But, when 
the facts of that decisien are carefully scrutinised, it will at once be clear that what 
the learned Judges were pointing out was that the word ‘ child’ had been deliberately 
used, to leave the Courts free to order maintenance for such sons and daughters 
as are unable to earn a livelihood for themselves, without the strict connotation 
of that word which is current in popular parlance. No doubt, the learntd Judges 
observed that the son may be “17 or 18 or 19”; this iwelf shows that the limit 
of majority was not in their minds, for the first of these ages is within the legal majority 
while the other two ages are not. I do not think that this passage implies that a 
person unable to maintain himself or herself is a ‘ child’ irrespective of age, and 
up to any age, that a major was attempting to obtain maintenance as a child. I 
do not think it is necessary to refer to any other authorities. The logic appears 
to me to be irrefutable that, where a person is legally capable of entering into con- 
tracts and instituting suits, that person cannot any longer be considered a ‘ child’, 
though a person who has not attained that status might be a ‘ child’ for the purpose 
of section 488 (1), Criminal Procedure Code, even if that person is of such an age 
as to be ordinarily termed a ‘ boy’ or ‘ girl’ and not a‘ child’. I leave open the 
question whether a person who may be theoretically above 18, but still not merely 
incapable of .aking care of himself or herself, but also not sui juris because of any 
defect, such as mental infirmity etc., would or would not be a * child’ for the pur- 
pose of section 488, Criminal Procedure Code. That has no relation to the facts 
of the present case. On the terms of the sections, it is certainly essential that a 

erson should both be a child, and incapable of taking care ot himself or herself; 
ent of one qualification will not entitle that peison to maintenance. 


The Revision has accordingly to be allowed, and the original order set aside 
under section 489, Criminal Procedure Code, in view of the admitted alteration in 
the status of the erstwhile minor. I may add that since the minor has now married, 
and become the wife of a person fully capable of supporting and maintaining her, 
the point.is really academic and relates to alleged arrears for a limited period. 


K.L.B. —— Revision allowed. 
IN THE HIGH COURT: OF JUDICATURE AT MADRAS. 
PRESENT :—MR, Justice P. S. KAILASAM, 
A.T. Chinnan Chettiar .. Petitioner” 


Motor Vehic+ Act (IV of 1939), section 42 (1) read with section 123 (1)—Liability of the Manasi 
Director of a c pany under. re ye moe 


The Mana ;rg Director is a person entrusted with the powers of management and cannot be 
equated as the owner of the Company. : i 


As the petitioner who is the Managing Directer is not the owner of the Vehicle, in order te suse’ 
tain a conviction under section 123 (1) of the Motor Vehicles Act, it will have to be proved that fie 


1, ALR. 1935 Cal. 488. 2. ADR, 1950 Cal. 465. 


*Criminal Revision Case No. 1784 of 1962. , "hD 1963, 
(Criminal Revision Petition No. 1771 of 1962). ecemiber, 1963 
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caused or allowed the motor vehicle to be used in contravention of the conditions of the permit. 
There is no evidence on the side of the prosecution to prove that the vehicle was taken with the 
knowledge or authority of the petitioner. 2h the absence of evidence establishing that the petitioner 
caused ar allowed the motor vehicle to be used in contravention of the conditions of the permit his 
conviction under section 42 (1) 1ead with section 123 (1) of the Act cannot be sustained. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 

praying the High Court to revise the judgment of the Court of the Additional 

, First-Class Magistrate, Coonoor, dated 31st August, 1962 and passed in S.T.R. 
Nos. 633 to 635 of 1962. 


K. K. Venugopal andV. Manivannan, for the Petitioner. 
V. V. Radhakrishnan, for Public Prosecutor on behalf of the State. 
The Court made the following 


Orprr.--The petitioner was the third accused in the trial Court. He is the 
Managing Director of A.T.C. Transport Private Company, Limited, Ooty. The 
Bus M.D.N. 3821 belonging to the said A.T.C. Transport Private Compary, Ltd., 
was checked by P.W. 2, the Sub-Inspcctor of Police, Wellington, at 1-30 A.M., on 
21st April, 1962 near Culvert No. 243 on the Coonoor-Wellington Road. There 
were sixtyone passengers excluding the driver and conductor. ‘Though according 
to the permit the seating capacity was only 34 passengers tickets were actually 
issued to 44. passengers and the tickets were seized from the passengers by the Sub- 
Inspector. P.W. 1 is the Permit Clerk of R.T.O.’s Office at Ooty and he stated 
that a Special permit Exhibit P-2 was granted to the Bus on 17th April, 1962 for 
convenience of passengers visiting the Mariamman festival at Coonoor and the 
bus was authorised to perform four single trips a day from Ooty to Coonoor on the 
17th, 20th and 21st April, 1g62. On this evidence the third accused was tried 
for an offence under section 42 (1) read with section 123 (1) of the Motor Vehicles 
Act. The trial Court found the third accused guilty of the offence charged and 
sentenced him to a fine of Rs. 200. 


Secticn 42 of the Motor Vehicles Act provides that no owner of a transport 
vehicle shall use or permit the use of the vehicle in any public place save in accord- 
ance with the conditions of the permit. Section 123 makes any person who drives 
a motor vehicle or causes or allows a motor vehicle to be used in contravention of 
any of the conditions of a permit liable for punishment as mentioned therein. Szc- 
tion 42 punishes the owner of a transport vehicle, whereas section 123 (1) is wider 
and aie liable the driver as well as any person who causes or allows a motor 
vehicle to be used in contravention of the conditions of a permit. 


Mr. K. K. Venugopal the learned Counsel for the petitioner, submitted that 
the third accused who is the Managing Director of the Company, is not the ownei of 
the Transport vehicle. The Company is a juristic person and is distinct from the 
shareholders. It is the Company which owns the property and not the share- 
holders. Whatever interest the Managing Director may have in the Company he 
cannot be said to bs the owner of the company. 


“ Managing Director” is defined under the Companies Act as meaning a 
director who, by virtue of an agreement with the Compary or of a resolution passed 
‘by the Company in general meeting or by its Board of Directors or by virtue of 
its memorardum or Articles of Association is entrusted with any powers of 
management which would not otherwise be exercisable by him, and includes a 
director occupying the position of a Managing Director, by whatever name called. 
The Managing Director is a person entrusted with powers of management and 
cannot be equated as the owner of the company. 

The learned Public Prosecutor relied on a decision of the Supreme Court in 
State of Uttar Pradesh v. Bensrai!. ‘There it is held that section 42 (1) of the Motor 
Vehicles Act contemplates not only prohibition against the user by the owner of 

e vehicle or his permitting its user in a manner contrary to the conditions of the 
permit but it also contemplates that the vehicle itself shall be used in the manner 
’ 





1. 1959 S.C.J. 101: (1959) 1 M.L.J. (S.C.) (Orl.) 20 (S.C). 
:89 : (1939) 1 An.W.R. (S.C.) 89 #1959) M.LJ. 
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authorised by the permit. If a vehicle is used contrary to the conditions of the 
permit section 123 provides penalties. The Supreme Court has also held that 
the words: ‘‘ Whoever drives a metor vehicle in contravention of the provisions 
of sub-section (1) of section 42° used in section 123 would cover both the 
owner and one who is net a owner and that the driver of a motor vehicle 
who is not its owner and who drives in contravention of the conditions of 
a permit under section 42 (1) will fall within the ambit of section 123 of 
the Act aad be liable to conviction. This decision does not in any way ° 
support the contention of the learned Public Prosecutor, For, if the person is to 
be convicted under section 123 it has to be established that he drove the vehicle, 
or caused or allowed a motor vehicle to be driven in contravention of the conditions. 
of the permit. As the petitioner who is the Managing Director is not the owner 
of the vehicle, in order to sustain a conviction under secticn 123 (1),of the Act it 
will have to be proved that he caused or allowed the motor vehicle to be used in 
contravention of the conditions of the permit. The evidence in this case is given 
by P.W. 1 the Permit Clerk and P.W. 2 the Sub-Inspector. P.W. 1 does not state 
anything about the nature of the work of the petitioner. He admitted in cross- 
examination that there was a Manager for the Company. The Sub-Inspector of 
Police who prosecuted the petitioner has not given any evidence indicating that the 
third accused had knowledge of the obtaining of the Special permit, or of the 
vehicle being used contrary to the conditions of the permit. The lower Cuurt found 
the petitioner guilty of an offence under section 42 (1) read with section 123 (1) 
of the Motor Vehicles Act on the ground that the vehicle could not have been 
taken out for doing special trips on that night under the Special permit without his- 
knowledge or authority. There is no evidence on the side of the prosecution to- 
prove that the vehicle was taken with the knowledge or authority of the petitioner. 
On the other hand, it is admitted that the Company had a Manager. In the absence. 
of evidence establishing that the petitioner caused or allowed the motor vehicle to. 
be used in contravention of the conditions of the permit, his conviction under sec- 
tion 42 (1) read with section 123 (1) of the Act cannot be sustained. 


__In the result the petition is allowed and the conviction and sentence are set 
aside. The fine, if paid, will be refunded. 


K.L.B. —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. S. RAMACHANDRA IYER, Chief Justice AND MR. Justice 
K. SRINIVASAN. 


A. Lakshmanan .. <Applicant* 
v. 
Commissioner of Income-tax, Madras .. Respondent. 


Incoms-tax Act (XI of 1922)—Capital or income—Test—Foreign remittance—Sals-proceeds of foreign assets 
— Receipt on return to taxable OE T taxable. eae ene 
Capitalisation of Income—Tests for—When a mere devise for tax avoidance—Duration of enjoyment of 
capitalized assets—Whather to be ignored. 
The assessee, who left India for Fiji Islands in 1922, was employed there in a firm till 1931, when: 
he set up his independent business and carried it on till 1938. Then he sold the business to a com- 
y of which he served as the manager. During the course of the Icng stay of over 25 years there, 
e acquired properties, and constructed a house in 1939. He had to return to India to be with his 
dying mother. The sale-proceeds of his assets at Fiji Islands were remitted by his friends to India 
in the account years relating to the assesament years 1949-50, 1950-51 and 1951-52. Ir respect of these 
remittances the Officer commencgd proceedings under section 34 of the Act on the ground that these 
were profits of his business at Fiji. The contention of the assessce was that these represented 
remittances out of capital. The Department and the Tribunal held agaist the assessee and his 
a Pain for Reference was rejected by the Tnbunal. Ona Reference made at the instance of the 
igh Court, 
Held: If income is utilized in the purchase of assets, moveble or immovable. end the assessee ch- 
joys the use of these assets for a considerable length of time, it can be inferred that there was a reah 
intention to convert the money into capital. 








*T.C. No. 179 of 1961. ` . Brd January, 1964. 
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There may exist cases where such capitalisation is only a ruse to overcome the tax liability. ° 


[In the instant case held that the assessge had capitalised whatever surplus income was in his 
hands. The view ofthe Tribunal that such capitalisation was not effective or it was only of passing . 
nature was entirely opposed to the proved facts. There was no material upon which the Tribunal 
could reach such a conclusion. The receipt of the moneys represented only the receipt of capital and 
not income. | 

Case referred to the High Court by the Income-tax Appellate Tribunal under 
ə section 66 (2) of the Indian Income-tax Act, 1922 (XI of 1922), in R.A. Nos. 1202, 
1193 and 1194 of 1957-58. 

K. Srinivasan, D. S. Meenakshisundaram and A. Devanathan, for Applicant. 

S. Ranganathan, Special Counsel for Income-tax, on behalf of Respondent. 

The Judgment of the Court was delivered by | 


Srinivasan, J.—The assessee left India for Fiji Islands in 1922. He remained 
there till 1948. During that period, he engaged himself as an employee for some 
time and later had an independent business. He acquired certain properties, one 
of which was a house which he constructed in 1939. On his return to India in 1948, 
he brought with him the cash that was available. Subsequently, through his friends 
and others at Fiji, the other assets left behind were sold and the sale-proceeds were 
remitted to India. Such remittances amounted to Rs. 9,300, Rs. 24,074 and about 
Rs. 31,000 in the account years relevant to the assessment years 1949-50, 1951-52 
and 1952-53. The Income-tax Officer started proceedings under section 34 in the 
view that these amounts brought into the taxable territories came out of the profits 
from: business carried on in the Fiji Islands. The contention of the assessee was 
that these amounts represented remittances out of capital. But this contention was 
repelled and assessments were made. An appeal was taken to the Appellate Assis- 
tant Commissioner, before whom the assessee pleaded that it was impossible for 
him to furnish particulars of his income from 1932 onwards. He claimed that 
he had converted the profits to capital assets and that what he brought into the 

' taxable territories was only the sale-proceeds of such capital assets. These conten- 
tions failed to find favour with the appellate authority, who thought that the mere 
investment of income for the time being in any asset would not alter the character 
of the income. While he accepted the fact that so longas the assessee resided in 
the Fiji Islands he kept the money in the. shape of property, he thought that when 
he decided to return to India he converted the assets into cash. He held accordingly 
that the alteration did not destroy the character of the amount as income. On 
further appeal to the Tribunal, the assessee again reiterated his former contentions. 
He pointed out that his return to India was due to unforeseen circumstances and 
that the purchases of real property and other assets in Fiji Islands from out-of his 
incóme could not be regarded as merely temporary investments, that these acquisi- 
tions were genuine and that when once the income had been converted into capital, 
its subsequent re-conversion into money would not restore to it the original character 
of income. But the Tribunal declined to accept this contention holding that the 
conversion into capital in the Fiji Islands was only of a “‘ passing nature” there being 
no “‘ effective capitalisation ” of the income. 


On the application of the assessee under section 66 (1) of the Indian Income-tax 
Act being rejected, this Court directed the Tribunal to state a case and submit the 
following question for the determination of this Court: 

“* Whether, on the facts and in the circumstances of the case, the Tribunal was justified in law 
in sustaining the assessment made on the assessee as remittances to the taxable territories out of the 
business profits made by the assessee in Fiji Islands, 1949-50, Rs. 6,643 plus Rs. 2,657, 1951-52, 
Rs. 24,704 and 1952-53, Rs. 27,500 plus Rs, 3,551 i 

It is not disputed that the petitioner was employed in a firm between 1922 and 
1931. Thereafter, he appears to have set. up independent business and carried it 

Non till 1938 when he sold that business to Messrs. Indian Trading Company. He 
served that company as a Manager till 1944. From 1944 onwards he worked as a 
Receiver in ancther company. In 1939 he built a house at a cost of £1,000. During 
his long stay in Fiji Islands for a period of nearly a quarter of a century, he had 
acquired other assets. The Department did not care to ascertain what the nature 


a 
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of the assets were, on what dates they were acquired and when ihey were disposed 
of. But it seems to have implicitly recognised that these assets were ofa nature 
which: were capable of being enjoyed by the owner and were not inthe shape of 
investments such as securities or stocks and shares. It does not also appear to be 
disputed that but for the fact that the assessee’s mother was on her death bed, the 
assessee might nothave returned toIndia. It is also seen that in respect of the 
income of the assessee during the time he was abroad, there had been assessments 
in the usual course. 7 


Even on the Statement of the Facts it seems to us that there is singularly little 
substance in the case of the Department that there had been no effective capitalisa- 
tion of the income, or that the conversion of the profits into house properties and 
other assets in the Fiji Islands was only of a passing nature. It is somewhat difficult 
to appreciate the argument that if the assessee had purchased movable assets such 
as those normally required for the purpose of ordinary livelihood or wasting assets 
of a similar nature, the Department can still maintain that the sale of those assets 
would result in recovery of the profit or the income. We are also unable to under- 
stand what is meant by effective capitalisation of the income. If the income is 
utilised in the purchase of assets, movable or immovable, and the assessee enjoys 
the use of these assets for a considerable length of time, is it too much to infer that 
there was a real intention to convert the money into capital ? We cannot see how 
any other inference can be justifiably drawn from the circumstances of the case. 


Mr. S. Ranganathan, learned Counsel for the Department, has referred to 
Walsh v. Rendall’, That was a case where the appellant had two sources of income 
abroad, dividends on investments in India and his share of profits as a sleeping part- 
ner in a firm carrying on business in Calcutta. The income from both these sources 
was paid into his bank account in Calcutta. Out of these amounts, he directed 
that a sum of £10,000 should be forwarded to him in England in the shape of a draft 
for making a gift to a hospital. Out of this amount, a portion was out of income 
already charged to tax in the United Kingdom. The question was whether the 
remittance of the balance to the United Kingdom was a remittance out of capital or` 
out of income. The General Commissioners took the view that it was out of income, 
whether capitalised or not in India, and this view was accepted by the High Court. 
The point to note in this case is that the assessee was resident and ordinarily resident 
in the United Kingdom and he had obviously no intention of creating any permanent - 
investments in India. Whether or not the income had been capitalised in India, 
there was always the animus of taking these amounts to the United Kingdom. The 
learned Judge observed : 


“ The fact is that if a man resides here, he cannot by investing for the time being his income 
abroad change its character vis-a-vis the income-tax collector.” 


What the position would have been if the assessee in that case had resided in 
India and had acquired assets of a different nature than by investments with the 
banks and the like we cannot say. But the facts of this decision are certainly far 
different from those that we have to deal with. 


Another decision of the Privy Council relied upon for the Department is Com- 
missioner of Income-tax v. Ahmedabad Advance Mills, Ltd.*. In that case, the asses- 
sees received interest on Government of India Bonds, which interest was payable in 
England. They invested the income in the purchase of mill stores and machinery 
in England and brought the articles to India and used them for the purpose of their 
mills. The question was whether this sum was income which was brought to British 
India and therefore assessable. The High Court held that it was not received in 
or brought to British India and there was no liability to income-tax. This decision 
was affirmed by the Privy Council. The principle is amply illustrated by the head 
note, which reads thus : 





1. 23 T.C. 55, - 2. (1940) IM.L.J. 137: L.R. 67 LA. 115. 


{ij LAKSHMANAN u. C.T., MADRAS (Srinivasan, J.). 17 


“ If iacome arising or accuring without British India is spent or otherwise so dealt with that 
it ceases to be income, instead of being brought into British India, it is not chargeable under the 
Act merely because the thing upon which it has been expended, or into which it has been turned, is 
subsequent brought here. But it is not necessary in order to attract tax that income j 
abroad should be brought to India in the exact form in which it was received.” 


If, therefore, we understand the decision to mean that if the income has been 
expended, the income ceases to exist, but if the income is either brought to India in 
, specie or in a different form, it would still be income and would be assessable, the’ 
question to ask would then be, what was done with the income that was received 
abroad ? In the case before the Privy Council, it was not disputed that income 
was converted into a particular form and that was what was brought to India, 
The Judicial Committee characterised as extravagant the contention that when 
the income was spent upon the purchase of stores and machinery and with whatever 
intention they might have been purchased their arrival in India resulted in that 
income being brought to British India. They pointed out that such a view could 
not be accepted and that the truth of the matter was that the assessee in such a case 
does not bring any amount at all but had spent it all abroad. This decision does 
not render much assistance in the circumstances of the present case. 


In S. Narayanaswami v. Commissioner of Income-tax', it was pointed out that 
unless there was a device by reason of the alteration of the shape of the income to 
enable it to be brought into British India, what was really capitalised could not be 
regarded as income. In that case, out of accumulated profits earned in Trivandrum 
outside British India, the assessees purchased Mysore securities and kept them at 
Trivandrum. In order to effect a change in the mode of investment, the securities 
were sold to a firm at Trivandrum. That firm entered into a contract at Madras to 
sell those securities to a broker at Bombay. The Mysore securities were brought to 
Madras and then forwarded to Bombay. The assessees were credited with the sale- 
proceeds of the Mysore securities. The Income-tax Department claimed that there 
was a remittance to British India of unassessed foreign profits. This Court took 
the view that the securities represented capital, as the accumulated foreign profits 
had been so capitalised when the securities were purchased. There was no devise 
to bring any money for use in British India but only a substitution of securities. 
Accordingly, there was only a remittance of capital. 


Giving the matter careful attention we are satisfied that the undisputed facts 
_-in the present case can lead to only one conclusion. The assessee had capitalised 
whatever surplus income was in his hands. The view of the Tribunal that such capita- 
lisation was not effective or it was only of passing nature is entirely opposed to the 
‘facts proved. There was no material upon which the Tribunal could reach such a 
tonclusion. Though there may exist cases where such capitalisation is only a ruse 
to overcome the tax liability, in the present case, we see no vitiating feature of that 
kind. The receipt of these moneys in our opinion represented only the receipt of 


capital and not of income. 


The question is answered in favour of the assessee, who will be entitled to his 
costs. Counsel’s fee Rs. 250. 


V.S. Answered accordingly. 


ee Pa 


e 1, (1962) 2 M.L.J. 128 : 45 I.T.R. 335. 
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PRESENT :—Mr. S. RAMACHANDRA IYER, Chief Justice AND MR. JUSTICE 
P. RAMAKRISHNAN. 


The General Manager, Soutbern Railway, Madras .. Appellants* 
U. 
J. B. Purushotham zs .. Respondent. 


Constitution of India (1950), Article 311 (2)—-Applicability—Reduction or “ dismissal ” by way of punish-* 
ment—Ratlway servant charged with subversive activities and kept under detention and suspension from service 
—Subsequent reference of case to Committes and notice to show cause agaist punishment—After representation 
proceedings reinstatement and direction to join duty—Immediate order terminating service on ons 
PENE HSEEE nd to pay salary and allowances for period of suspension—Effect—Order if by way of 


Railwogy Establishment Code, Volume I, Rule 148 and Volume II, Rule 2044—Scope and affect of 


' If the termination of an employee’s services is brought about otherwise than by way of punish- 
ment, then the concerned Government servant cannot claim the protection of Article 311 (2) of the 
Constitution ; but if on the other hand it is in effect a punishment then protection under Article 311 
(2) willavail. It is the substance that matters and not the form in which the order of termination 

couched, A removal which is a punishment inflicted on a delinquent employee cannot be masked 
by the mere trick of the use of the expression “ termination ”’, 


It is open to the Railway authorities to resort to Rule 148 of the Railway Establishment Code, 
Volume I, for terminating the services of an employee whose conduct is found unsatisfactory or whose 
services would be prejudicial to the railway interests. Rule 148 empuwers the railway to terminate 
an employce’s services without resorting to the elaborate procedure of framing a charge, ea an 
inquiry and s0 on. But at the same time, if the order, though p rting to be one under rule 148, 
is, in effect and substance, an order of punishment, the question will arise whether the aggrieved ser- 
vant had an ity to defend himself under Article 311. Ifthe procedure under Article 311 
has not been followed, the order is illegal and is liable to be quashed. 


The Court is entitled to examine whether the nature and incidents of the action resulting m the 
dismissal or removal from service are to be found in the action of termination or compulsory re- 
tirement. If the answer is in the affirmative, it is a punishment. Even if the motive behind the 
order terminating the services under rule 148 of the Railway Establishment Code is to get rid of a 
bad servant or one whose work is unsatisfactory, the order is unassailable ; but where such motive 
has been translated into a penal consequence in the action that led up to the actual termination of 
the service, and where nothing is done thereafter to nullify the penal consequence, and the conduct 
of the railway indicates that they intended the penal consequence to remain,it would clearly be a case 
where the Court will be justified in looking at the substance of the arder apart fiom itsform. There 
is no warrant for holding that the Court is not entitled to look beyond the order and find out what was 
its real substance effect. 


The respondent who entered railway service under the Southern Railway who was promoted 
as a driver in 1945 and confirmed in that post in October, 1946, was arrested on Ist April, 1948 and 
kept under detention till 26th February, 1956 on the ground that he had engaged himself in subver- 
give activities. He was also placed under suspension during the period Ist April, 1948 to 26th Fe- 
bruary, 1956, when the detention came to end. On 2nd April, 1951, he applied to be ed back 
to duty, but on 16th October, 1951, the General issued to him a notice under the Railway 
Services (Safeguarding of National Security) Rules, 1 and he was asked to show cause against 
punishment, which he did. He was also permitted to be present before the Committee of Advisers to 
whom his case was referred. On the Committee giving a report against him, he was informed that it 
was isi ly decided to terminate his service on account of his subversive activities, and he was 
asked to show cause against the proposed action. He made certain representations. At this st 
the proceedings were and he was informed of the decision by an order dated 25th May, 19 
and was reinstated with immediate effect and directed to resume forthwith. This was received by 
him only on 6th July, 1959, Immediately anothor letter was issued by the General Manager, on 
14th July, 1959, purporting to terminate ther dent’s services under rule 148 of the Railway 
Establishment Code, with effect from 15th July, 1959. Only a small amount of subsistence allowance 
and one month’s pay in licu of notice of termination of services were offered to him and sent to him by 
money order which the respondent refused to accept. 


The respondent claimed his full pay and allowances for the period of his suspension from Ist 
April, 1948 till 25th May, 1959, when the Railwa dropped ings against him and asked him 
to resume duty, reinstating him. He contended that in the circumstances the order terminating his 
services was tanamount to removal or dismissal from service by way of punishment against which he 
had not been given adequate opportunity to show cause and urge his defence and therefore Article 
311 (2) of the Constitution was violated. The Railway did not deny this nor expressed their lia.” 
bility or willingness to the arrears of salary to the respondent, but at the time of the aigumen 
on the writ petition filed by him to uash the order of termination, the Counsel for the Railway 
admitted their liability to pay the full amount claimed. 
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Held: It was clearly the duty of the Railway when they passed an order of reinstatement after the 

iod of suspension to come to a conclusion img the remuneration to the affected subordinate 

of this a sg the period of suspensipn in terms of Rule 2044 of the Railway Administration 
Code, Valume II. i 


As, in this case, the Railway, without choosing to exercise the power under Rule 2044, in regard 
tojthe loss of emoluments of the respondent, immediately and before the ink had time to en the 
order of resturation to service, exercised their power to terminate his service under Rule 148 and 
were not prepared to make amends even when their offer of one month’s pay and a smali amount of 
allowance were refused. 

The proceedings leading up to the termination of the dent’s services were in substance 
of a penal character so as to gttract Article 311 (2) and the o must be quashed. 

Appeal under clause 15 of Letters Patent against the order of Veeraswami, Jz 
dated 28th March, 1962 in W.P. No. 1032 of 1959 


K, Rajah Iyer and B. T. Seshadri, for Appellant. 
R. Viswanathan for S. Thyagaraja Aiyar, for Respondent. 
The Judgment of the Court was delivered by 


Ramakrishnan, J —This ap is filed by the General Manager, Southern Rails 
way, Madras, from the order of Veeraswami, J. in W.P. No. 1032 of 1959, a petition 
filed under Article 226 of the Constitution of India, for the issue of a writ of certiorari 
quashing the order of the General Manager, Southern Railway, Madras, termi- 
nating the services of the respondent in this appeal, J. B. Purushotham. The prior 
facts which are necessary for a consideration of the appeal are briefly the following. 
Tha respondent entered the railway service on 1st of February, 1935, and was 
promoied as driver in 1945, and confirmed in that post in October, 1946. Since it 
was believed that he had engaged himself in subversive activities, he was arrested 
by the Police on rst April, 1948 and remained under detension till 26th February, 
1951, during which period he was also placed under suspension. Apparent 
the period of detention came to an end on 26th February, 1951. On 2nd April, 
1951, he applied to the General Manager to be posted back io duty. The General 

er consulted the Police about his activities, and, on receiving an adverse 
report, he issued to the respondent on 16th October, 1951, a notice under the 
Railway Services (Safeguarding of Natioanl Security) Rules, 1949, and he was 
asked to show cause against punishment. The respondent made his representations 
and his case was referred to a Committee of Advisers. He was given the opportunity 
to be present before the Committee. The Committee gave a report against him. 
Lhen the General Manager informed the respondent that the Dene was 
satisfied about the respondents subversive activities, that his retention in public 
service was prejudicial to national security, and that it was provisionally decided 
to terminate his services, and accordingly he was asked to show cause why action 
as proposed should not be taken against him. The respondent seems to have also 
made certain representations against the action proposed to be taken. At that 
time, there were befor: the Railway Authorities, a number of other cases similar 
to that of the respondent, and the cas23 were all considered together. In the counter- 
affidavit of the Personnel Officer of the railway filed before this Court, in the writ 
petition, it was further alleged that at this point, the General Manager was advised 
to drop further proceedings initiated against the respondent and others under the 
Railway Services (Safeguarding of National Security) Rules, 1949, but that action 
might be taken under Rule 148 of the Indian Railway Establishment Code. There- 
upon on 25th May, 1959, the respondent was informed that it was decided to drop the 
action initiated against him under the Railway Services (Safeguarding of National 
Security) Rules and he was reinstated with immediate effect and dirccted to resume 
forthwith. The respondent’s contention is that this order, purporting to be dated 
25th May, 1959 was received by his wife only on 6th July, 1959 and tais is also 
N admitted by the Railway in their counte1-affidavit. Immediately there followed a 
letter dated 14th July, 1959, issued by the railway authorities which purported to 
terminate the services of the respondent in accordance with Rulz 148 of the Indian 
Railway Establishment Code with effect from 15th July, 1954. There 1s some dis- 
crepancy between the case of the respondent and that of the Department as to whether 
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in the interregnum between 6th July, 1959 axd 14th July, 1959 the respondent was 
allowed to join duty or not. The respondent’s case is that when he reported for 
duty at Erode on 11th July, 1959 the oreman*refused to encertain him. The De- 

artmrnt’s version is that the foreman asked him to report for duty the next day, 

ut the respondent did not turn up. But notbing material turrs upon tne deter- 
mination of this limited ccntroversy for the purpose of the present writ proceedings. 
The respondent’s real grievance is chat he was under suspension from ist April, 
1948 till 25th May, 1959, when the railway au thorities dropped the proceedings , 
against him, and asked him to resume duty but, during that period, he was offered 
only a fiaction of his salary and allowances. If the order restoring him to duty was- 
to be given full effect, he should have been paid his full salary, emoluments, privileges. 
and other benefits during the aforesaid period of suspension, unless the authorities 
make a specific order in that respect under Rule 2044 of the Railway Establish-- 
ment Code referred to supra. “But only a small amount as subsistence allowance 
and one month’s pay in lieu of notice of termination of service, were sent 10 him 
by Monsy Order subsequently, and he refus.d to accept them, as it would prejudice 
his rights. The affidavit of the respondent went on to say that the abovementioned 
action of the railway authorities clearly proceeded on the basis that he was not 
entitled to his full salary, emoluments, etc., during the p2tiod mentioned above. 
Because of this, the order terminating his services was tantamount to removal or 
dismissal from servics by way of punishment, against which he had not been 
given an adequate opportunity to urge his defence and thereby Article 311 (2) 
of the Constitution was violated. Resort to Rule 148 of the Indian Railway Esta- 
blishment Code was, in ihe above context, unjustified and illegal. 


In their counter-affidavit, the railway administration admitted thai after the 
termination of the respondent’s services they remitted to him one month’s salary 
in lieu of noiice, and also the subsistence allowance for the period of suspension 
according to the Railway Rules in force, but the respondent refused ro receive the 
amounts. In other words both at the time of the above remittance which was socn 
after the order terminating the respondent’s services was passed by the railway, 
and also at the time when the railway filed a counter-atfidavit, to the writ petition, 
the respondent had specifically claimed that though the order terminating his 
appointment purported to be one passed under Rule 148 of the Indian Railway 
Establishment Code, it was in substance a punishment because it had the conse- 
quence of making him forfeit his full salary and allowances for a long anterior 
period and this claim was not controverted by the Department. But when the 
writ petition came up for hearing before Veeraswami, J., learned Counsel appearing 
for the Railway made an admission that the railway authorities were liable to 
pay the full salary to the respondent from the date of his suspension to the date 
of the termination of his services. Veeraswami, J., however, was not prepaied to 
act upon this admission made during the hearing of the arguments. Relying 
upon the absence of any denial in the counter-affidavit and on the conduct o the 
appellant right through from daw of order of termination, in not making any whisper 
anywhere about their liability or willingness to pay the arrears of salary to the 
respondent, the learned Judge came to the conclusion that the impugned order 
was in effect one by way of punishment. Since admittedly the procedure under 
Article 311 of the Constitution was not folluwed, the learned Judge quashed the 
order of the General Manager, Southern Railway, Madras. It is against this deci- 
sion that the General Manager of the Railway has filed the present appeal. 


As already m:ntioned, the main facts of the case are not in controversy, except 
regarding the limited question whether during the short period between 6th July, 
1959, and 15th July, 1959 the respondent joined duty or not. The order terminat- 
ing the respondent’s services reads : P 

“ As your services are no longer required by the Railway Administration, your services are, in 
accordance with Rule 148 of the Indian Railway Establishment Code, Volume I, terminated with 
effect from the forenoon of 15th July, 1959, You will be paid one month’s pay in lieu of notice_of 
termination of your services due to you.” ° 
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Prima facie the order was passed in pursuance of the right which the railway 
undoubtedly possessed, to terminate the services of an employee after paying him 
one month’s salary in lieu of notice. * If that order had stood by itself, there would 
be no grounds for attacking its validity, for non-compliance with Article 311 of the 
Constitution. But in the context of the circumstances referred to above, it will 
be only proper to look at the order more carefully to find out its real purport and 
effect. The motive of the railway authority for applying Rule 148 of the Indian 

e Railway Establishment Code to terminate an employee's services will be irrelevant. 
It is open to the railway to resort to Rule 148, for terminating the services of an 
employce whose conduct ds found unsacisfactory or whose services would be pre- 
judicial to: the railway’s interests. That rule empowers the railway, to terminate- 
the employee’s services without resorting to the elaborate procedure of framing a 
charge, holding ap ig Gea Hr soon. At the same time, if the order, though pur- 
porting to besone under Rule 148 of the Indian Railway Establishmert Code, is 
in effect and substance an order of punishmeni, the question will arise whether the 
aes subordinate had an opportunity to defend himself under Article 311 
ofthe Constitution. In Shyamlal v. State of Uttar Pradesh, the question was considered 
whether the termination of service, brought about by compulsory retiremert, was 
tantamount to dismissal or removal from service so as to attract the provisions of 
Article 311 of the Constitution. The Supreme Gourt held that the answer to the 
question will depend upon whether “ the nature and incidents of the action resulting 
in dismissal or removal, were to be found in the action of compulsory retirement.” 
Applying that principle, the Court will be justified in examining whether the nature 
and incidents of the action resulting in the termination of the respondent’s services 
in this case are really those found in an order of punishment. Now as to what 
are the tests for an order of punishment, we have the ruling of thè Supreme Court 
in its decision in Dalip Singh v. State of Punjab*. 

“ The first is whether the action is by way of punishment and to find that out, the Court raid 
that ıt was necessary that a charge or imputation against the officer is made the condition of the exercise 
of the power ; the second is whether by compulsory retirement the officer is losing the benefit he has 
already earned as he does by dismissal or removal.” 

The latter of the above tests came in for application in Balakotiah v. Unton of 
india®. That was a case dealing with a railway servant whose appointment was 
terminated undzr Rule 148, in the context of the Railway Services (Safeguarding 
of National Security) Rules. It was observed in that case that there was no for- 
feiture of the benefits already accrued. No doubt in the statement of the facts 
in that case as found in the Supreme Court’s Judgment, there is r=ference to the fact 
that he was placed under suspension pending the enquiry, but it does not appear 
from the judgment, that the loss of full pay and allowances during the period of 
suspension was specifically considered as being in the nature of a penalty, visited 
upon the respondent. The penal character of the loss of emoluments during the 
period of suspension, came up for specific consideration in Union of India v. Jeewanram4 
in that case the order of termination cf service was headed “ Notice of imposition 
of penalty or removal from service under item 8 of Rule 1702” and it also stated 
that the petitioner was deprived of half of his pay during the period of his suspension, 
and that the petitioner had a right of appeal. He was in fact deprived also of his 
dearness allowance and house rent allowance during the period of his suspension. 
The order concluded by saying that he was being given one months’ pay i: lieu 
of notice of removal fiom service. In such circumstances, the Supreme Gourt 
held that the order of removal was a penal one, and attracted the provisions of 
section 240 (3) of the Government of India Act, 1935. In the course of their judg- 
ment, their Lordships observed : 

“ Learned Counsel for the appellant has drawn a distinction between nsion as substantive 


punishment and suspension pen an enquiry. That distinction, however, does not affect the ques- 
The only question before us is if the order dated 16th March, 1949, imposes penal 


tion at issue. à 
Ne uences. It clearly does because it withholds part of the pay of the respondent during the 





iod of suspension.” 
1. (1956) 1 S.C.R. 26. An. W.R. (S.C.) 162: (1958) S.GJ. 451; 
2. ALR. 1960 S.C. 1306. A.LR, 1958 S.C. 232 


3. (1958) 1 M.L. (S.C.) 162: (1958) 1 4 ALR. 1958 §.C. 905. 
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_ The learned Counsel for the appellant stressed before us that the order in the 
present case can be distinguished from that in Union of India v. Jeewanram+, because 
(i) it does not purport to be an order of punBhhent, (ii) it is silent regarding the 
effect of the suspension on his pay and other allowances during the period of sus- 
pension, and (ii1) it refers simply to Rule 148 of the Indian Railway Esiablishment 
Code. Therefore, it was urged that the Court was not entitled to look beyond 
the order and find out what was its real substance and effect. With this argumert 
we are unable to concur. We have already referred to th: observations in Shyamlal, 
v. State of Uttar Pradesh*, that the Court is entitled to examine whether 
th: nature and incidents of the action resulting in*the dismissal or removal 
from service, are to be found in the action of compulsory retirement. If the 
answer is in the affirmative, it will be a punishment. Agam, even if the 
motive behind the order terminating services under Rule 148 1s to get rid 
of a bad servani, or one whose work is unsatisfactory, the order will be unas- 
sailable ; but where such movive has been translated into a penal consequence 
in the action that led up to the actual termination of the service and where 
nothing is done thereafter to nullify the penal consequencs, and the conduct of 
the railway indicates that they intended the penal consequence to remain, it would 
clearly be a case where the Court is justified in looking at the substance of the order 
apart from its form. In the Supreme Court decision in Union of India v. R.K. More? 
i¢ was found that the refusal co pay the subsistence allowance had no connection 
with the termination of the employee's service, and that the refusal was due to a 
misreading of the relevant rules. But no such claim is put forward here in extenua- 
tion of the penal part of the action against the respondent, in withholding a part 
of the pay during the period of suspension. 


This Court, in a case which came up before us very recently, W.A. No. 128 
of 1962 General Manager Southern Railway v. Raju Gounder*, (From the judgment 
of Jagadisan, J.) in W.P. No. 487 of 1960, observed : 

“* If the termination of an emplayee’s services is brought about otherwise than by way of punish- 
ment then the concerned Government servant cannot claim the protection of Article 311 (2) ; but 
if on the contrary it was in effect a punishment, then prutection under Article 311 (2) will avail.” 


The Court also quoted with approval the view of Jagadisan, J., in the 
judgment from which the appeal was filed : 

“There can be no doubt that it is the substance that matters and not the form, and that a removal 
which is a punishment inflicted on a delinquent employee cannot be marked by the mere trick of 
the use of the expression ‘ termination ’.” 

The facts of the case just cited are analogous to those in the present case. A charge 
of misconduct was framed against a railway servant and his explanation was caled 
for to show cause against removal! from service. He was in the meantime placed 
under suspension. Then the railway authority informed him that the charges 
were dropped, the order of interim suspension wes cancelled ard he was allowed 
to join duty. Immediately afterwards, he was served with another order stating 
that his services were no longer required by the administration and that they had 
been terminated under Rule 148. That order stated that he would be paid one 
month’s pay in lieu of notice of termination and required him to vacate the railway 
quarters inthis occupation. The order also required him to intimate his address in 
order to receive payment of his dues. Certain amounts were paid by the railway 
administration in regard to the period of suspension, but the amount paid did not 
include one increment which he had earned. There was also a reduction of pay- 
ment of average milage allowance for the period of notice. This Court held in such 
circumstances that the order of termination of the services, though it purported to 
be one passed under Rule 148, was in substance by way of punishment and there- 
~- fore it was necessary to follow the procedure under Article §11 (2) of the Constitution. 


In the present case, the facts are even stronger than in the case dealt with if 
W.A.No. 128 of 1962.4 Even after excluding the period when the respondent was 





1. A.LR. 1958 S.C. 905. 3. ALR. 1962 S.C, 630. 
2. (1956) 1 S.C.R. 26. 4, (1964) 1 M.LJ. (N.R.C.) 47. 
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under detention for security reasons when he could not be employed, after hig re- 
lease from detention in 1951, he ained under suspension for eight years, ill 
1959, when the Department informed him that he was restored to his appointment 
and that he could join duty. This order reached him on 6th July, 1959, and then a 
few days thereafter on 14th July, 1959, he was served with a notice of termination 
of his appointment. This order of termination of appointment did nothing to 
restore to him the loss of the emoluments during the period of suspension. When 
e the claim was put forward in the affidavit to the writ petition that the loss of emolu- 
ments amounted to a punishment, in its counter affidavit the 1ailway administration 


did not dispute the claim. Only during the arguments in the High Court, when the 
writ petition came on for hearing, learned Counsel apperaing for the railway offered 
to reimburse the respondent in full so as to remove all the vestiges of punishment. 
Such an offer made for the first time during the argument in this Court would hardly 
be of avail in such a context. In a decision of a Bench of this Court, of which 
one of us was a party, in Union of India v. Dakshinamurthi', the order terminating the 
services of a railway servant stated that the railway was satisfied that he was guilty 
of the offence mentioned in the charge, but the order proceeded to terminate his 
services giving him one month’s salary in lieu of notice, it was observed that nothing 
was done by the order to nullify the effect of the order of suspension. This Court 
held that the order must, under the circumstances, be deemed to be ne by way of 
punishment. At the time of the hearing of that case learned Counsel for the railway 
contended that the railway had been ready and willing to pay the arrears, but the 
offer came only at the time of filing the written statement, But in the present case 
the offer was not even made in the counter-affidavit but was made only in the course 
of the arguments. In our view, that will not have an bearing upon the question 
of the penal effect of the order, which must be Padge with reference, to the facts 
as they stood at or about the time of the passing of the impugned order. 


Before parting with this case, it appears to us that in similar cases, the railway 
administration wil be well-advised to make up their mind at a sufficiently early 
stage of the proceedings against a delinquent or unsatisfactory subordinate, regarding 
the proper way to deal with him, whether it should be by way of punishment or by 
way of termination of his service under Rule 148. When they choose the first course, 
but in the middle of the proceedings thereunder, they change their mind and elect 
to follow the second course,it will be essential to see that no vestige is left of anything 
that can be construed as a punishment, and which can be substantially linked up 
with the order of termination of services under Rule 148 passed under the second 
course. The railway authorities seem to have been aware that it is necessary to 
drop the disciplinary proceedings undertaken for imposing a punishment, before 
they could resort to the alternative course of termination of services under Rule 
148 of the Indian Railway Establishment Code, could be seen from the orders 
passed in this case and also in W.A. No. 128 of 1962 just now cited where the railway 
dropped the disciplinary proceeding and restored the subordinate to his appoint- 
ment. But they did nothing at the same time to nullify the effect of the order of 
suspension and the substantial loss of emoluments which the subordinates had suffe- 
red upto the time of restoration, due to the action taken up to that time. Rule 
2044 of the Indian Railway Establishment Code, Volume II requires : 

** 2044. P re-instatement—-When thes uspension of a railway servant is held to have been 
unjustifiable T wholly justifiable ; or 

Where a railway servant who has been dismissed, removed or suspended is reinstated ; 
the revising or appellate authority may grant to him for the period of bis absence from duty— 

(a) if he is honourably acquitted, the full pay to which he would have been entitled if he had 
not been dismissed, removed or suspended and, by an order to be separately recorded any allowance 
of which he was in receipt prior to his dismissal, removal or suspension ; or 

(5) if otherwise, such proportion of such pay and allowances as the revixing or appellate autho- 
s nty may prescribe. 
In a case fallmg under clause (a) the period of absence from duty will be treated as a period spent 
on duty. In a case falling under clause (5) it will not be treated as a period spent on duty unless 
the revising or appellate authority so direct.” 
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| It is clearly the duty of the railway, when they pass an order of reinstatement 
after a period of suspension, to come to a conclusion regaiding the restoration to 
the affected subordinate of his ful! pay for the’ period of suspension. In this case,. 
without choosing to exercise the power under Rule 2044, of the Indian Railway 
Establishment Code, in regard to the loss of emoluments of the railway servant, 
immediately and almost before the ink had time to dry on the order of restoration: 
to service, the railway exercised their power of termination of the service of the 
respondent under Rule 148. Even when the respondent refused to take the lesser « 
emoluments offered to him, they were not prepared to exercise their power under 
Rule 2044. Applying the principle extracted above, td the proceedings leading 
up to the termination of the appomtment of the respondent, we are of the opuiion 
that the order in substance is of a penal character, so as to attract Article 311 (2) 
of the Constitution. We are of the opinion that the order of the learned Judge 
is right, and we dismiss the appeal with costs. ° 


We make a note however that the respondent who was a driver had practically 
ceased to hold his post for nearly 15 years. It is for the railway authorities to consider 
how far he can be entrusted with a driver’s job after this long period has elapsed. 

PRN. . a Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice G.R. JAGADISAN AND Mr. Justice K, SRINIVASAN. 


Rajeswari Mills, Limited, Gudiyatham .. Petitioner" 
0. 
The State of Madras represented by ihe Deputy. Commis- 
sioner (C.T.), Coimbatore .. Respondent. 


Madras General Sales Tax Act (IX of 1939), section 2 (h)—* Sale "—Assesses Mills co producing 
and selling yarn and obtaining licence for importing cotton abroad—Assesses getting letter of authority from: 
controller qf imports and exports in favour of firm in Bombay—Contract between latter and Assessee purporting to 
be between seller and buyer- -Prica fixed fos. Mills of Assessee—90%f value to be paid against R. R. negotiated 
through Bank and B 10 per cant on weighment of goods at Mull premises—Seller taking delivery and 
clearing goods from harbow—TIf sale in course of import and export exempted from tax——Assessee of al, and 
seer, agent—‘ Agency ””—What constitutes—Constitudion of India (1950), Article 286 (1) (b)— 

int, 

The assessee, a limited company engaged in the business of producing, and selling cotton yarn, 
moved the Joint Chief Controller of Imports and Exports, under the Imports (Control) Order, 1955, 
promulgated under section 3 of the Imports and Exports (Control) Act, 1947, for the issue of a letter 
of authority in favour of G & Co., after obtaining the necessary licence from the Controller in his 
favour on 19th May, 1958, to import 25 bales of cotton, and on the basis of the letter of authority, 
G ¥ Co., imported cotton from abroad and railed the goods from Madras to the Mills at Gudiyatham 
in Madras. The relative R. R. was negotiated through a Bank and the assessee took delivery of the 
R. R. from the bank on payment of the value and cleared the goods from the Railway. The cotton 
bales were weighed in the presence of the seller’s representatives and on the basis of the ascertained 
weights the final bill adopting the contracted rate was drawn up. 


In the contract between G & Co., and the assessee dated 18th June, 1958, G & Co., purported 

to be the seller and the assessee purported to be the buyer of the goods, 25 bales of 410 Iba, each of 
54 Ib. F.O.R. Gudiyatham, which 

risk. The assessee 

(buyer) undertook to pay 90 per cent of the value against R. R. negotiated through Bank by the 
seller (G & Co.), the balance of 10 cent being payable on weighment of the peed ma 
the mill premises of the assessec. Fhe contract also contained an arbitration clause providing for 
arbitration in case of disputes, by the Alexendria Cotton Exporter’s Association for Egyptian cotton, 


The assessee contended that G & Co., was only the assessee’s agent in the matter of the ao 
of cotton and that there was no sale and therefore the value of the purchase of the said cotton should not 
be included in its taxable turnover. 


_ The assessee also contended that the import itself was occasioned by the purchase and the transac- 
tion was in the course of such import and was iherefore covered by the constitutional ban in Article 
286 (1) (4) of the Constitution and hence could not be taxed. 


Held, that the tenor of the contract between the assessee and G @ Co., was consistent only with 2 Pd 
transaction of sale of cotton by G & Co., to the assessee and there was nothing to show that G. & Co. 
was only the assessee’s agent. The express terms of the contract and the conduct of the parties made 

Nee E ee ee Se Ee a eee 
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it abundantly clear that they dealt with each other not as principal and agent, but as buyer. and 
seller. 


Held further : What constituted agency is the jural relationship of poe and t and an 
inference of agency should not be concluded from the subsistence ofa few ofsuch rights and liabilities. 
An agent is hable to render accounts of the principal’s money in his hands. But the accounting 
liability of a ade to another cannot make him by itselfan agent of the other. In other words, the 

ights and obligations are ihe legal incidents of ihe relationship but the relationship is not the resultant 
of such rights and obligations. 

a There is no such thing as a statutory agency, as if it were to be ies of agency Like contractual 
agency. ‘he imposition of some effects inherent in the relationship of principal and agent by a Statute 
is not the formation of agency by the Legislature. A Statute no doubt can create rights and impose 
‘liabilities some or all of which might be those pertaining to the principal and agent relation. But 
there is no agency in the strict sense of the law. 

Once it was a sale by G. & Go., to the assessee, the import licence became completed after G. $ 

‘Co., took delivery of the sagt and cleared the goods from the harbour. The sale was subse- 
quent to the taking ofsuch delivery and was effected after the goods were taken out beyond the customs 
barrier. ‘There having been no sale in the course of import by transfer of documents of title to the 
goods, the transaction was not hit by the constitutional ban under Article 286 of the Constitution. 
Petition under section 38 of the Madras General Sales Tax Act, 1939 praying 

the High Court to revise the Order of the Sales Tax Appellate Tribunal, Madras, 
dated 31st October, 1961, and made in Tax Appeal No. 60 of 1961 preferred against 
the order of the Appellate Assistant Commissioner of Gommercial Taxes, Salem, 
‘dated 6th October, 1960, and made in Appeal No. 212 of 1959-60, preferred 
against the order of the Commercial Tax Officer, North Arcot, Vellore, dated 31st 


August, 1959, and made in Assessment No. A-210936/58-59. 

N. Srinivasan, for Petitioner. 

G. Ramanujam, for Government Pleader (4. Alagiriswamy), for Respondent. 

The Judgment of the Court was delivered by 

Jagadisan, F7.—The petitioner is a company engaged in the business of produc- 
ing and selling cotton yarn. In the assessment to tax under the Madras General 
Sales Tax Act, 1939, an item of Rs. 1,34,426.80 was included in its taxable turnover 
on the ground that it represented the value of purchase of raw cotton from a Bombay 
dealer called C.A. Galiokotwala & Co. The petitioner contended that the said 
amount was not includible in the taxable turnover, because there was no sale by 
‘Galiokotwala & Co., to it and that, in any event, the purchase being in the course 
of import of cotton from Sudan, the levy of tax was prohibited by Article 286 of 
Indian Constitution. The Department as well as the Sales Tax Appellate Tribunal 
did not accept the objection of the assessee and hence this Revision Petition. 


Two contentions are urged before us. The first is that Galiokotwala & Co. 
was only the assessee’s agent in the matter of the import of raw cotton from 
Sudan and that there was no sale by that company to the assessee. The second 
is that the import itself was occasioned by the purchase and that the transaction 
was in the course of such import and was within the constitutional ban. 


In order to appreciate the true nature cf the purchase of cotton effected by the 
assessee, it is necessary to refer to the statutory restrictions upon the import of raw 
cotton from outside India and also to the actual dealing between Galiokotwala & 
Co., and the assessee. The enactment that is relevant is the Imports and Exports 
(Control) Act, 1947. Section 3 of the Act provides that the Central Government 
may, by order published in the Official Gazette, make provisions for prohibiting, 
restricting or otherwise controlling the import and export of goods of any specified 
description. In exercise of the powers conferred by section 3 referred to, the Govern- 
ment of India promulgated the Imports (Control) Order, 1955. Section 3 (1) of 
the Order reads as follows :— 


(1) Save as otherwise provided in the order, no person shall import any goods of the descrip- 
tion specified in Schedule I, except under, and in accordance with, a licence or a customs clearance - 


Nai granted by the Central Government or by any officer specified in Schedule IT. 

aw cotton is one of the items specified in Schedule I (vide Schedule I, Part III, 
Item 2). Without the necessary permit or licence obtained from the Government, 
there can be no import of raw cotton from foreign territories. But a procedure 
has however bees prescribed enabling the consumers of raw cotton for the purpose 
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of manufacturing yarn to obtain licences. The intending consumer has to apply 
to the Textile Commissioner stating his needs gnd praying for permission to import 
cotton of particular varieties from outside areas. Along with his application, he 
has to set out particulars of consumption of cotton for the last three years preced- 
ing the year for which the permission to impori cotton is sought. The Textile Com- 
missioner, on scrutiny of these materials, issues an allotment letter to the applicant 
indicating therein the quantity which can be imported. Thereafter, the applicant 


has to contact the Joint Chief Controller of Imports and Exports for the necessary ° 


licence based upon the quantity allotted by the Textile Commissioner. The actual 
licence to import is issued by the Joint Chief Controller of Imports and Exports. 
In the present case, it is not in dispute that the Joint Chief Controller of Imports 
and Exports issued a licence in favour of the assessee on 19th May, 1958, to import 
25 bales, 400 lb, each, stapling ne inches, from soft currency areas, Armed with 
this licence, the assessee issued a letter of authority to Galiokotwala & Co., for 
the purpose of importing the quantity licensed. This is admitted by the State 
as we find that, in pursuance of the directions of the Sales Tax Appellate Tribunal, 
the State representative filed the following statement : 

“The appellants (the assessee) move the Joint Chief Controller for issue of letter of authority 
in favour of Messrs. G. A. Galiokotwala & Co. On the basis of this authority the latter firm imports 
cotton from abroad at Madras Harbour, clears the goods from customs and rail the goods from Madras. 
to the mills. The relative R. R. is invariably negotiated through Bank. The appellants take delivery 
of the R. R. from the Bank on payment of value and clear the goods from Railway. The cotton 
bales are weighed in the presence of the seller’s representative and on the basis of the ascertained 
weights, the final bill adopting the contracted rate is drawn up.” 

The procedure for the issue of letter of authority has also been prescribed 
(vide paragraph 19, page 68) of the Red Book—Hand Book of Rules and Procedure, 
1961—Import Trade Control. The licensee who desires another party to import 
goods from abroad should apply for a letter of authority to the licensing authority 
concerned. A letter of authority cannot be claimed as a matter of right; but ig 
is normally granted on application to actual users. In the case of established im- 
porters letters of authority are granted only in special circumstances where the 
licensing authority is satisfied that the transactions involved are genuine and bona 
fide and that the licence-holder is not endeavouring to part with his licence for a 
consideration. In view of the admission made by the State, we shall assume that 
Galiokotwala & Co. imported 25 bales of raw cotton from Sudan, only in pursuance 
of the letter of authority issued to it by the appropriate authority and under cover 
of the licence in favour of the assessee. We must, however, mention that there 
is no evidence before us establishing this fact. 


Now it will be convenient to refer to the actual terms of the contract between 
Galiokotwala & Co. and the assessee. A typed copy of the contract has been 
placed before us. This contract is dated 18th June, 1958. We find that C.A. 
Galiokotwala & Co. purports to be the seller and the assessec purports to be 
the buyer of 25 bales of 410 Ib. each of Egyptian cotton. The price fixed is 
Rs. 1,950 per candy of 784 lb. F.O.R. Gudiyattam. Thesale price includes pre- 
mium for insurance, marine tisk, war risk and comprehensive risk. The buyer 
(assessce) undertakes to pay go per cent of the value against R.R. negotiated 
through Bank by the seller (Galiokotwala & Go.) the balance of 10 per cent 


Exporters’ Association for Egyptian Cotton. The following clause is not merely 
relevant but is also important: 


“ Goods supplied under the contract cannot be rejected nor the sellers be called upon t 
the same. In case the buyers find the quality infenor, samples out of the cotton a Pepe pl 
to be submitted to the Alexandria Cotton Exporters’ Association for arbitration and the buyers shalt 
be bound to accept the goods with such allowance as may be awarded. This contract cannot be 
cancelled for any reason whatsoever and is subject to the conditions stated on tite reverse, 


> 
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The. tenor of this document, as can be gleaned from the express terms thereof; is 
consistent only with a transaction of gale of cotton by Galiokotwala & Co. It is 
impossible to read from this contract that Galiokotwala & Co. was only the 
assessee’s agent. A reference to the typed papers filed before us on behalf of the 
assessee shows that actually there was some dispute between Galiokotwala & Co. 
and the assessce regarding the quality of a particular bale of cotton called Lot No. 
„394: On 18th September, 1958, Galiokotwala & Go. wrote tothe assessee 
stating that if it was not satisfied with the quality of the particular lot, it was open 
to it to go in for arbitration before the Alexandria Cotton Exporter’s Association. 
The matter was referred to arbitration and the Arbitrators held that there was no 
defect in the quality in the cotton supplied which, according to them, was in ac- 
cordance with the samples. It is thus abundantly clear from the express terms 
of the contract and the conduct of the parties that they dealt with each other not 
as principal and agent but as buyer and seller. 


Sri N. Srinivasan, leatned Counsel for the petitioner, draws our attention to 
the Appendix 9 of the Red Book which relates to the issue of letters of authority. 
It is stated therein that in bona fide cases, where the licence-holders desire to em- 
ploy an agent to perform the limited functions of importing the licensed goods, 
the following procedure should be followed for consideration of requests for the 
grant of a letter of authority. There should be a written request in specific terms 
by the licensee himself. When the goods are sought to be imported through an 
indenting agent, the request for grant of a letter of authority shold be accompanied 
by documentary evidence to show that the indenting house concerned has an agency 
agreement with the foreign supplier. The letter of authority would authorise 
the person in whose favour it is issued to operate the licence on behalf of the licensee 
and to open letters of credit. The condition of the letter of authority is said to be, 
as per the Regulations, as follows :— 


“ (a) the person or firm in whose favour it has been issued, will act purely as an agent of the 
licensee and the goods imported will be the property of the licence-holder both at the time of clearance 
through the Customs and subsequent thereto. The licence-holder will have to ensure that the goods 
in importation will be delivered to him and shall not be disposed of otherwise. The licensee shall 
not cause or permit the holder of the letter of authority to dispose of the goods. 


Considerable reliance has been placed by learned Counsel on this portion of the 
Regulation (page 203 of the Red Book) to found an elaborate argument that Galio- 
kotwala & Co. was only the statutory agent of the assessee. 


Now, who is a statutory agent? It is necessary to have certain misconceptions 
about the true meaning of the said expression removed or dispelled even at the 
risk of a little digression. The term statutory agent which was used by learned Counsel 
for the petitioner describing the legal status of Galiokotwala & Co. vis-a-vis the 
assessce would be misleading if it were to be understood as a species of agency like 
a cuntractual agency. In ordinary legal parlance, agency is a relationship between 
the parties, created by agreement expres? oi implicd. It is esscntially a contra 
product and it would not be in consonance with the provisions of the Indian Con- 
tract Act or the residuary general principles of law, to foist ether the character of 
an agent or principal upon anybody willy-nilly. There must, be consent on both 
sides; the principal should assent to the agent acting on his behalf and the agent 
should consent so to act. The further requir: ment is that the mutual consent should 
beccme known to each other. The assent may be express or implied, but the 
relationship—principal-agent—cannot exist without it: vide Pole and another v. 
Leash’. The Indian Contract Act relating to agency cannot be read as departing 
frum the basic priucipiecs of law on this suLjcct. What ccnstitutes agency is 
\the jural relationship of principal and agent. The rights and liabilities of the 
part.cs flow from such relationsh’p. An infcrence of agcncy should not however, 
be concluded from the subsistence of few of such rights or liabilities. 


° _ 1, (1862) $3 L.J. Ch. 155. 
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- “ Logically that is only a post hoc propter hoc deduction and in practice it may be dangerous 
to assume the existence of the relation, because the result may sometimes be to attract improperly 
some legal effects which result only from the proper &tablishment of the relation ” (Powell on 
The Law of Agency, second edition, page 2955.” 

The imposition of some effects inherent in the relationship of principal and agent 

by a statute is not the formation of agency by Legislature but is only the fastening of 
lability or clothing of a right in an individual as if the parties concerned occupied 

the position of agent and principal. An agent is liable to render accounts o the, 
principal’s money in his hands. But the accounting liability one of person to 

another would not make him by itself an agent of the other. To put it shortly, and 

tersely as we hope to, the rights and obligations are the legal incidents of the rela- 

tionship, but the relationship is not the resultant of such rights and obligations. 


There can, however be no doubt that a Statute can create rights and impose 
liabilities some or all of which might be those pertaining to the principal-agent 
relation. For example, a committee of the estate or receiver of the income of a 
lunatic’s estate is regarded as his statutory agent E. G. In ret, Whether In re,® 
Under the Madras Rent Reduction Act of 1947, the State collects rent from ryots 
in possession of ryoti lands. In respect of these collections, the State would 
occupy the position of an agent. The word agent in such context is used in a 
Joose sense. There is no agency in the strict sense of the law but the person des- 
cribed as such might be said to occupy a fiduciary position analogous to that of an 
agent. We would, therefore, avoid whe expression a statutory agent in determining 
the true role of the Bombay dealer (Galiokotwala & Co.) The question still 
remains whether the Bombay dealer was only a representative of the assessee in 
importing the cotton from outside India. 

We have now to consider the true scope of the regulation (Appendix 9 of 
the Red Book). Does it comprehend the real relationship of the holder of the 
letter of authority and the licensee or does it indicate the position of the licensee 
despite its granting letter of authority to another as viewed by the Government? 
The object of the regulation is to prevent trafficking in permits and import licences 
and to keep the licensee anchored: to the licence and the goods imported under it 
to ensure due performance of his obligations as such licensee. For the limited pur- 
pose of enabling the Government to enforce its rights relating to the import, activi- 
ties of the licensee, he is deemed to be the owner of the imported goods and his 
appointee under the letter of authority is deemed to be a mere agent representing 
the licensee. In our opinion, the regulation cannot be stretched beyond the specific 
purpose for which it was issued without making serious inroads into the contractual 
rights of the parties and without avoiding manifestly absurd results. If the person 
holding the letter of authority actually imported the licensed goods and sold them 
to the licensee, the transaction should be viewed as a sale and so far as we are able 
to see there is nothing either in the provisions of the Imports (Control) Order nor 
‘even the Regulations issued by the Central Government, which would compel 
the Court to hold that though there was a sale, it should not be held as such. We 
are unable to hold that the contract between Galiokotwala & Co., and the assessee 
was not a sale though it purports to be a sale and was intended to beasale by the 
parties, Because of the provisions of ihe regulation enabling the Government to treat 
imported goods as belonging to the licensee for the purpose of its fiscal policy. The 
Tribunal reached the correct conclusion in holding that it was a sale and that Galio- 
kotwala & Co., was not a mere agent of the assessee, We may also point out that 
in circum*tances almost similar, a Division Bench of this Court has taken the same 
View in Arthur Import Export Co. v. The State of Madras*, There is no substance in 
the contention urged by learned Counsel for the petitioner that the purchase of 
cotton was 1n the course of import. We agree with the Tribunal, that once it 


was a sale to the assessee by Galiokotwala & Co., the import became ææ 


completed after Galiokotwala & Co. took delivery of the consignmenW/ 
and cleared the goods from the harbour. The sale‘ was subsequent to the 


1. L.R. (1914) 1 Ch. 927. 3. Tax Case No. 100 of 1959. 
2, E.R. (1928) Ch. 223. oe 
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taking of such delivery and was effected after the goods were taken out beyond the 
customs barrier. The Tribunal observes as follows in its order: 

“The im was occasioned by the sale between the Sudanese Shipper and he sepaleote 
sellers at Bombay. It is not the appellant’s case that in respect of the disputed transaction there was 
a sale in the course of import by transfer of documents of ttle to the . Admittedly the cotton 
was Cleared out of the customs by the sellers and then delivered to the appellant at Gudiyatham 
within the State,” 

‘We accept this view of the Tribunal and it follows that the transaction is not 
hit by the constitutional,ban under Article 286 of the Constitution. 


In the result, the petition fails and is dismissed with costs. 
P.R.N. ——— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresENt :—Mr. S. RAMACHANDRA IYER, Chief Justice. 


S. N. K. Ramaswamy Pillai .. Petitioner" 
v. 
Karmega Thevar .. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XVII of 1960), section 10 (3) (a) (iti) —Scofe— 
“* Carrying on a business” —Test. 

It is not necessary for the of “ carrying on a business ” within the meaning of section 
10 (3) (a) (iii) of the Madras Buildings TE and Rent Control) Act, 1960, that the entire activity 
of a business should exist. Section 10 (3) (a) (iii) of the Act would cover the case where the autho- 
rities come to the conclusion that the demand for wea ornare a bora fide one and that the landlord 
has already commenced some activity m connection with the starting of the business. , 


There is no reason why a landlord having the ar ee ready and the intention as well to do busi- 
ness cannot be said to have commenced his business, though the activity relating to it has to await the 
securing of accommodation. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the District Court, Tirunelveli dated 1st December, 1962, in M.C. 
No. 22 of 1962, C.M.A. No. 81 of 1961 on the file of the Sub-Court, Tuticorin— 
H.R.C.O.P. No. 27 of 1961 on the file of the Court of the District Munsif, Rent 
Controller, Koilpatti. 


D. Ramaswami Ayyangar and R. Krishnamachari, for Petitioner. 


C. S. Rajappa, for Respondent. l 
The Judgment of the Court was delivered by 


Ramachandra Iyer, C.J.—This Revision Petition raises an interesting question 
under the Madras Buildings (Lease and Rent Control) Act, 1960. The respondent 
ig the owner of door No. 61, Main Road, Koilpatti. That had been leased For non- 
residential purposes to the petitioner. The former, who had no previous business 
of his own with a view to start a business, applied to the Rent Controller for eviction 
of the petitioner on the ground that the building was required for purposes of busi- 
ness which he intended to carry. The application was dismissed both by the 
Rent Controller and the Appellate Authority on the ground that a mere intention 
to carry on business would not amount to “ carryii g on a business” which would 
alone under the terms of section 10 (3) (a) (iii), entitle the owner of a building to 
get the premises from the tenant for his personal use. This view has not been 
accepted on Revision by the learned District Judge of Tirunelveli. He held that, 
if the request of the respondent was bona fide in the sense that his object was really 
to start the business and not to put up the rent, it could be said that he was carrying 

“gn a business within the meaning of the section. The learned District Judge was 
yo of the opinion that a person who was not actually carrying on a business, but 
had merely made preparations for the same but was in a position to start it imme- 





* C.R.P. No. 5 &f 1963. 26th July, 1963. 
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diately on getting possession of the property from his tenant, could be said to be 
“ carrying on his business”. In this view, the Court of Revision set aside the order 
of the Appellate Authority and remanded the matter to the Rent Controller for 
disposal in the light of those observations. 


In this Revision, Mr. D. Ramaswami Ayyangar, appearing for the tenant, has. 
challenged the correctness of the view taken by the learned District Judge. Learned 
Counsel has referred me to section 10, which enumerates the circumstances under, 
which a landlord can evict his tenant. Sub-section (3) (a) (iii) which is relevant for 
our present purpose, in specifying one of the cases where the landlord could recover: 
possession, stated : 

“ In case it is any other non-residential building if the landlord or his son is not occupying for pur- 
poses of a business which he or his son is carrying on, a non-residential building in the city, town or 
village concerned which is his own. ” p ea 

It is contended that the section contemplates a person carrying on business,. 
comprising an integrated activity of purchase and sale of commodities and that 
where there is nothing more than a mere intention to start business, he could not be 
said to be carrying on the business. I am, however, unable to accept the argument,. 
which in my opinion, has been rather stated broadly. It is not necessary for the 
purpose of “* carrying on a business ’’ within the meaning of that sub-section that 
the entire activity of a business should exist. If that be so, then, no landlord who 
has not already an existing business could ever recover possession of the property 
for his own business which he wants to start. A more sensible interpretation of 
that section will be that, if at least a part of the business has been commenced, the 
landlord should be deemed to have commenced the business, although the further 
conduct of it would depend upon his being able to secure his building for it. In 
the present ‘case, the respondent showed his bona fide by offering to deposit a sum. 
of Rs. 2,000 into Court. Itis not now disputed before me that the respondent is 
rich enough to afford that sum. If therefore he has got the intention as well, it is 
only a question of fact to consider whether he has started carrying on the business.. 
That it has been done is almost conceded, in this case. I do not see why in the 
circumstances, it cannot be said that the landlord has commenced his business, 
though the activity relating to it has to await the securing of accommodation. In 
my opinion, section 10 (3) (a) (iii) would cover the case were the Authorities come 
to the conclusion that the demand for occupation is a bona fide one and that the 
respondent has already commenced some activity in connection with the starting: 
of the business. The view taken by the learned District Judge is therefore correct. 


The Revision Petition fails and is dismissed with costs. 
K.LB. — Reviston dismissed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 
PRESENT :—MR. S. RAMAGHANDRA IYER, Chief Justice, AND MR. JUSTICE. 
K. S. RAMAMURTI. 
R. Varadarajan .. Appellani* 


0. 

R. B. Sundaram and others .. Respondents. 

Motor Vehicles Act (IV of 1939)—Grant of stage carriage permit—Preference on the ground that the abblicart 
had better experience (as lorry operator) and had been unable to get permit on 13 earlier cansion Vaud 

Other things being equal a consideration that a deserving applicant, for no fault of his own, failed. 
to get Spent on previous occasions should be preferred is not irrelevant Tribunals (like the State 
Transport Appellate Tribunal in the matter of grant of stage carriage permits) are human institutions, 
and a choice made on the principles of equity and justice, so long as they do not run counter to any = 
statutory direction or rules of evidence or propriety, 18 to be welcomed rather than deprecated, Th 
is no justification for setting aside such an order which was within the jurisdiction of the Appellate- 
‘Tribunal and which had the added merit of doing justice between the parties. 








*W.A. Nos. 88 and 89 of 1962. ° Ist August, 1963. 


II] VARADARAJAN ¥. SUNDARAM (Ramachandra Iyer, C.J.). 91 


Appeal under clause 15 of the Letters Patent against the orders of the Honour- 
able Mr. Justice Srinivasan dated 19th April, 1962 and made in the exercise of the 
Special Original Jurisdiction of the High Court in Writ Petitions Nos. 147 and 
752 of 1960 presented under Article 226 of the Constitution of India to issue a writ 
of certiorari calling for the records relating to the order dated 11th January, 1960 
in Appeal No. 373 of 1959 on the file of the State Transport Appellate Tribu- 
nal, Madras, setting aside the grant of permit ‘mde by the Regional Transport 


* Authority, North Arcot, to the petitioner in the Vazhavachanur to Tiruvannamalai 


? 


route, and also to issue a*writ of certisrari calling for the records relating to the 
proceedings in item No. 3 of 29th February, 1959 (R.C. No. 20720/A2/1959 on 
the file of the Regional Transport Authority, North Arcot, and in Appeal No. 373 
of 1959 dated 11th January, 1960 on the file of the State Transport Appellate 
Tribunal, Madras and quash the order therein. 


T. Chengaloarayan, for Appellant. 

The Additional Government Pleader, M. N. Rangachari, S. Palaniswami 
and K. Tirumalat, for Respondents. ! : | 

The Judgment of the Court was delivered by 


Ramachandra Iyer, C.F.—These appeals arise from the judgment of Srinivasan, J. 
quashing the order of the State Transport Appellate Tribunal in a matter con- 
cerning the grant of the stage carriage permit between Vazhavachanur and 
Tiruvannamalai, a distance of about 14 miles. Although there were 40 applicants 
for the permit before the Regional Transport Authority, the route being a short 
one, it was decided to grant the permit to new entrants. The application of that 
rule, and the elimination of those who did nor produce income-tax clearance certifi- 
cate and those otherwise found unfit, resulted in the choice being restricted to 
four persons, viZ., Natarajan, Sundaram, Krishna Pillai and Varadarajan. Marks 
were then allotted. The Regional Transport Authority, after taking into account 
certain further matters, finally granted the permit to Sundaram. A number of 
appeals were filed against that order. The State Transport Appellate Tribunal, 
with its usual care, analysed meticulously the qualifications of the various operators 
for the grant of the permit, and ultimately came to the conclusion that the final 
choice should be between Krishna Pillai and Varadarajan, both of them having 
secured equal number of marks. It then proceeded to observe : 

“Tt will now be seen from the above review that, among the new entrants, the two po who 
have secured halfa mark for experience are the 4th appellant Krishna Pillai, and the 6th appellant, 
Sri R. Varadarajan. In addition, Sri Varadarajan has experience as lorry-owner. Of the two persons, I feel 
that he has better claims, particularly as he has been very earnest in trying for a permit for a number of 
times, according to his counsel, he has been trying 13 times. Any day, his claims are superior to the claims 
of the respondent on the question of experience EEA TEET À ...++But the question of experience is any day more 
important and among the new entrants the best available is Sri R. Varadarqjan..........+-.+--- I have 
compared the claims of Sri R. Varadarajan and the claims of the existing operators, and, on the principles 
indicated in prior cases, I feel that the permit in this case should go to the new entrant Sri R. Varadarajan. ” 


The permit was accordingly granted to that operator. This order of the State 
Transport Appellate Tribunal has been quashed by Srinivasan, J., when he was 
moved to do so by Natarajan and Sundaram. 


There can be little doubt that the choice of Varadarajan by the Appellate 
Tribunal was on the basis of his additional experience in having run a mechanised 
transport service, viz., a lorry a qualification which his rival did not possess. This 
will be clear from the’ portions of the order which we have underlined (here itali- 
cized). The Tribunal, has, no doubt, also observed that it felt that Varadarajan had 
a better claim, for the particular reason that he had been very earnest in securing a 
stage carriage permit and had met with disappointment 13 times. But, in our opinion, 
‘Nat observation can amount to nothing more than the expression of satisfaction by 
a judicial authority that its conclusion otherwise reached conformed to equity and 
justice. Indeed, the conclusion that followed shows beyond doubt that the supe- 
riority of Varadarajan was because of his qualifications, and not bécatise he had 
failed previously to secure a permit for himself. Srinivasan, J. took the view’ that 
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one of the main considerations which induced the Tribunal to grant the permit was 
his inability to secure one on previous eccasions, and, that being an irrelevant consi- 
deration, to decide the matter in issue, the entire order should be held to be vitiated. 
We are unable with respect to share that opinion. As we said, that consideration 
could not be said to have entered the mind of the Tribunal as a factor in the choice 
of Varadarajan as it expressly relied on the principles laid down in other cases. It 
is an expression of satisfaction, 4nd nothing more though it might be that it has 
not been very happily expressed. Further, we are by no means convinced that, ° 
where other things are equal a consideration that a deserving applicant, for no fault 
of his own, failed to get a permit on previous occasions should be regarded as wholly 
irrelevant. Tribunals are human institutions, and a choice made on principles of 
equity and justice, so long as they do not run counter to any statutory direction 
or rules of evidence or propriety, is to be welcomed rather than deprecated. We 
are, therefore, of opinion that there is no justification for the learned Judge to set 
aside the order of the State Transport Appellate Tribunal, which was completely 
within its jurisdiction and which had the added merit of doing justice between the 
parties. The appeals succeed and will be allowed with costs both here and before 
the learned Judge. Advocate’s fee Rs. 109 in each case. 


K.S. ——— Appeals allowed. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. S. RAMACHANDRA IYER, Chief Justice, Mr. Justice P. Rama- 
KRISHNAN AND MR. Justice P. S. KAILASAM. 


Bar Council, Madras, represented by its Secretary .. Petitioner" 
D. 


R. S 6 .. Respondent. 


Bar Councils Act (XXXVIII of 1926), section 10 (1)—Dismtissal of Advocate employed as Sub-Magistrate 
after administrative engquiry—tf itself evidence of “ mis ” tn enquiry before the Bar Council Tribunal. 

The only material the Bar Council Tribunal had was the record relating to disciplinary proceedings 
which charged the Advocate with misconduct as a Sub-Magistrate ending in his dismissal, 

Held : As there had been no criminal charge in respect of ie Caen ore ane Comet rary 
there had been no adjudication by the ordinary Courts of the land in regard to the matter, the Report 
of the Bar Council Tribunal that the Advocate is guilty of “ misconduct ” under section 10 (1) of the 
Bar Councils Act on the basisof the punishment inflicted inthe administrative enquiry cannot be 
accepted. 

Adori Cmar. Bombay v. Phiroz Rustomji Bharacha, (1935) L.R. 62 I.A. 235: 69 M.L.J. 431 
(P.C.) distinguished and held not applicable to administrative enquiries. 


In the matter of Sri R. 
The Advocate-General (V. K, Tiruvenkatachari), on behalf of the State. 


M. S. Venkatarama Atyar, for respondent. 
The Judgment of the Court was delivered by 


Ramachandra Iyer, C.3.—The respondent was enrolled as an Advocate of 
the Madras High Court on 31st July, 1950; he was subsequently appointed asa 
Sub-Magistrate. When he was employed in that capacity, he is alleged to have 
committed certain acts amounting to misconduct on the part of a Government 
servant. In respect of such conduct disciplinary proceedings were taken in the 
Andhra State where he was doing the duties of a Sub-Magistrate. In the depart- 
mental enquiry that was held the charges were held to have been proved ; he was 
dismissed ton service. Thereafter, the respondent wishing to resume practice 
as an Advocate intimated to the Bar Council of his intention. There was also ü 
letter to the Registrar of this High Court from the respondent. That letter w 
duly communicated to the Bar Council which framed a number of charges against 





*R.C. No. 2 of 1963. 26th November, 1963. 
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the respondent which were almost identical with the charges framed against him 
while holding the office of a Judicial Second-Class Magistrate at Jammalmadugu 
in the State of Andhra Pradesh, stating that by reason of such conduct, he was 
unworthy of being a member of the Bar. The respondent filed a written state- 
ment denying that he was guilty of the offences with which he was charged After 
some vicissitudes, the Tribunal of the Bar Council proceeded to enquire into the 
matter. Before the Tribunal, the respondent did not appear. The only material 
e the Tribunal had was the record relating to the disciplinary proceedings which 
charged him with misconduct as a Sub-Magistrate. The Tribunal felt that the 
records available put beyond all manner of doubt that the respondent, as a Judicial 
Second-Class Magistrate, behaved in the most reprehensible manner and was guilty. 
of the offences of bribery with which he was charged. It also took the view that 
though the misconduct might have been committed while he was a Judicial Magis- 
trate, those offences, if proved, would come within the mischief of section 10 (1) 
of the Bar Council Act, 1926, in that they were of the category of “‘ other misconduct 2a 
contemplated in that section. The Tribunal has therefore reported that the res- 
pondent was guilty of the misconduct charged. In so doing, the Tribunal based its 
conclusion on the decision of the Privy Council in Advocate-General, Bombay v. 
Phiroz Rustomji Bharucha, where it was held that on an Advocate being convicted 
of a criminal offence, such conviction would itself be evidence of misconduct within 
the meaning of section 10 (1) of the Bar Councils Act. We are unable to accept that 
rule with respect to administrative enquiries. In the present case, there has been 
no criminal charge against the respondent in respect of the offence charged and 
GER R there has been no adjudication by the ordinary Courts of the land in 
regard to that matter. What all we have is punishment inflicted upon the respondent 
after enquiry in disciplinary proceedings. There has been no attempt before the 
Tribunal to prove the offences themselves even prima facie and as such, we have 
no option but to refuse to accept the report and to remit the case for a further enquiry 
by the Tribunal. It has to be noticed that as Chapter V of the Advocates Act has 
come into force, this Court’s jurisdiction will hereafter be subject to the provisions 
of that Act. There is also the fact that the Bar Council of Andhra Piadesh might 
be interested in the matter regarding the application of the respondent ; notice has 
yet to be given in regard to that matter. The learned Advocate-General realising 
that several matters require fresh consideration seeks permission to withdraw the 
present complaint with lib2rty to initiate proceedings if necessary for the same pur- 
pose. We allow him to do so. 
K.S. —— Order accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. S. RAMACHANDRA IYER, Chief Justice. 
Rajaiah Odayar ve Petitionsr* 
v. 
Panchapakesa Iyer and others .. Respondents. 
Madras Cultivating Tenants Protection Act (XXV of 1955), section 3 (8)—Determination of rent undsr—If 
operates as res judicata in suit in civil Court for recovery of arrears of rent. ane 
Practice —Interlocutory finding—Interference in Revision—Civil Procedure Cods (V of 1908), section 115. 


The determination of the amount of rent under section 3 (3) of the Madras Cultivating Tenants 
Protection Act will not be res judicata in a suit filed by the landlord for recovery of arrears of rent. 

The High Court normally will not interfere with interlocutory findings given by a subordinate 
Court when the main matter before it had not been disposed of. Venkatachala Odayar v. Ramachandra 
Odayar, (1961) 1 M.L.J. 188, relied on. i 

In the instant case as the order impugned in Revision was correct and supported by authority 

athe petition was not dismissed in limins on the ground that it is not the practice to interfere in revi- 
sion with interlocutory findings, 


—— e 








1. (1935) 69 M.L.J. 43 (P.C.) L.R. 62 I.A. 235. 
*G.R.P. No. 1607 of 1963. i 31st January, 1964. 
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. Petition under section 115 of the Act V of 1908 praying the High Court to 
revise the order of the Court of the District Munsif, Tiruvarur dated 9th September, 
1963 and passed in O.S. No. 47 of 1962. j 

V. Kunchithapatham, for Petitioner. 

K, Chandramoult and S. Kalyanam, for Respondent. 

The Court made the following 

ORDER.—This Civil Revision Petition arises from an interlocutory finding ° 
reached by the learned District Munsif of Tiruvarur in O,S. No. 47 of 1962 holding 
that the determination of amount of rent under section 3 (3) of the Madras Cultivating 
‘Tenants Protection Act will not be res judicata in a suit filed by the landlord for recovery 
of arrears of rent. Normally I would have dismissed this Civil Revision Petition 
on the short ground that it is not the practice of this Court to interfare with inter- 
locutory findings given by a subordinate Court when the main matter before it 
had not finally been disposed of. ‘That rule is a sound one, for the aggrieved party 
can always challenge the correctness of such findings in any appeal that he may 
file if the judgment in the suit or proceeding ultimately goes against him. But it is 
unnecessary for me to adopt that procedure now for I find that the view taken by 
the learned District Munsif is entirely correct and is supported by authority. The 
jurisdiction of the Revenue Court under section 3 (3) of the Cultivating Tenants 
Protection Act is a special limited jurisdiction for the purpose of enabling the tenant 
to deposit rent so as to avoid wrangles between the landlord and the tenant in 
relation thereto. The determination of the question of arrears of rent under section 
3 (3) of the Act therefore is merely to provide an agency for that purpose. If the 
amount ascertained as rent by the Revenue Court is not paid, the statute provides 
a sanction by way of eviction. The particular jurisdiction to determine the question 
whether there were arrears of rent under section 3 (3) of the Act being vested purely 
for the purpose designated by the statute, a determination of it thereunder cannot 
be decisive of the question as to what exactly was the extent of arrears of rent when a 
question of the right of the landlord to recover the rent arises. That matter involv- 
Ing as it does, the rights between the parties can only be agitated in a properly consti- 
tuted suit in a civil Court. It is true that section 6 of the Cultivating Tenants Pro- 
tection Act bars the jurisdiction of the civil Court ; but that is only in regard to 
matters for which provision has been made in the Act ; for example where a land- 
lord files an application for the eviction of the tenant on the ground that he had 
defaulted in payment of rent, it might be necessary for the Revenue Court with a 
view to exercise its jurisdiction to order eviction to determine incidentally whether 
there were arrears of rent or not. Such determination can be regarded as made 
only for the limited purpose of exercising jurisdiction under section 3 (3) or 3 (4) 
t.e., for the purposes mentioned in the Act. Therefore section 6 cannot take away 
the right of the landlord to recover whatever is due to him under the law. Such 
rights can be enforced as I said only under the general Jaw. Indeed it will be secer ~ 
that there is no provision in the Act to enable a landlord to recover arrears of rent 
as such from his defaulting tenant. It has been held by this Court in Venkatachala 
Odayar v. Ramachandra Odayar1, that the determination of the question whether a 
cultivating tenant is in arrears of rent or not for the purpose of ordering his eviction 
will not operate as res judicata in a subsequent civil suit filed by the landlord against 
the tenant for recovery of arrears of rent. That principle, in my view will apply 
to the present case. The Civil Revision Petition fails and is dismissed with costs. 


K.S. Petition dismissed 


- 





1. (1961) 1 M.L.J. 188. 


chy BETEHA SAHIB V. KONDA REDDIAR (Veeraswami, J.). 95 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—Mnr. JusticE K. VEERASWAMI. 


N. Beteha Sahib Petittoner* 
D. 
„D. Konda Reddiar and others .. Respondents. : 
Madras Sales of Motor Spirit Taxation Act (VI of 1939), section 4 (5 —A ocal Ue A 
} E A Ca set eae le Act IV 6f 1939— 


renouncing s of petro 
Grant of permit to, if hit by section 4 (5) of Madras Act (VI of 1939). 

What section 4 (5) of the Madras Sales of Motor Spirit Taxation Act (1939) prohibits is that apetrol 
dealer shall not engage in the business of public transport requiring the use of motor spirit. Unless and 
until a person becomes an operator and he is a dealer im petrol at the same time the inhibition under 
the statutory provision is not attracted. Merely because on the date of his application for a route 
permit the applicant was a petrol dealer, he was not disqualified and his application was not forbidden 
by law. If before actually entering into the transport business the applicant who is granted a permit 
renounces his interest in motor spirit business and ceases to be a motor spirit dealer, he is clearly out of 
the mischief of the section. the instant case the applicant had renounced his interest a8 petrol 
dealer even prior to the date of the hearing by the Regional Transport Authority.] 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a Writ of Certiorari calling for the records connected with the 
order of the State ‘Transport a eae Tribunal, Madras, and passed in Appeal 
No. 1253 of 1959 dated 25th day of June, 1960 confirming the order of the Regional 
Transport Authority, South Arcot, passed in Proceedings No. A2/24519/58 dated 
30th September, 1959 and quash the same. 

T. Chengaloarayan, for Petitioner. 


K. Venkataswami for Additional Government Pleader, on behalf of grd Respon“ 
dent. 


M. N. Rangachari, for 4th Respondent. 

V. Thayagarajan for R. Mokan and V. Veeraraghavan, for 6th Respondent. 
M. A. Rajagopalan, for 5th and 7th Respondents. 

The Court made the following 


Orprr.—The ist respondent on the date he applied for the route permit was a 
dealer in petrol. The question, that was raised before the Tribunal, was whether 
in view of section 4 (5) of the Madras Sales of Motor Spirit Taxation Act (VI of 
1939), his application was competent or forbidden by law. The Tribunal held 
that section 4 (5) did not affect the application. It is common ground that even 
prior to the date of the hearing by the Regional Transport Authority, the Ist res- 
pondent had renounced his interest as petiol dealer. 

Section 4 (5) states : 

“ No person including a Rapa or firm registered as an importer, a wholesale dealer or a retail 
dealer, shall carry on the business of transport requiring the use of motor spirit.” 
It is clear from the section that what it prohibits is that a petrol dealer shall not engage 
himself in the business of public transport requiring the use of motor spirit. Unless 
and until the Ist respondent becomes an operator and he is a dealer in 
petrol at the same time, the inhibition under the statutory provision is not 
Attracted. It does not follow, therefore, that merely because on the date of the 
application by the 1st respondent, he was dealing in motor spirit, he was disqualified 
or his application was forbidden by law. If before actually entering into the trans- 
port business, an applicant who is granted a permit, renounces his interest in motor 
spirit business and ceases to be a motor spirit dealer, he is clearly out of the mischief 
of the section. That is the view the Tribunal took and, I think, quite rightly. 

s» Petition is dismissed but with no costs. 


K.S. — Petition dismissed. 


e e a S 


s W.P. No. 802% 0f 1961. . 19th February, 1964. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—Mr. S. RAMACHANQRA IYER, Chief Justice. 
Shanmugham and others .. Petttioners* 
0. 
Satyanarayana Prasad .. Respondent. 


_ Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 14 (2)—Landlord giving under- 
taking to demolish and reconstruct building and obtaining order for delivery of possession—Vendee from such landlord® 
—Right to execute the order. 


+ 
A landlord who satisfied the Rent Controller that the building required immediate demolition 
and reconstruction and obtains an order for delivery of possession will be bound to comply with the 
undertaking given by him to demolish and reconstruct. But if he sells the property the sale is not 
invalid ; nor will the order for eviction be deemed to lapse. The Executing Court is bound to execute 
"he order at the instance of the successor-in-interest of the landlord. n 


Petitions under section 25 of Madras Act XVIII of 1960 praying the High Court 
to revise the orders of the City Civil Court (VI Asst. Judge), Madras, dated 14th 
August, 1963, and made in E.P. No. 40 of 1963 in H.R.C. No. 2508 of 1961 and E.A. 
No. 169 of 1963 in E.P. No. 43 of 1963 in H.R.C. No. 2708 of 1961 and E.P. No. 381 
of 1963 in H.R.C. No 2077 of 1961 respectively. 


R. V. Seshadri, for Petitioners. 

E. S. Raja, for Respondent. 

The Court made the following 

ORDER.—These Civil Revision Petitions arise out of orders passed in exe- 
cution of an order for eviction passed under the provisions of the Madras Buildings 
(Lease and Rent Control) Act, 1960. The tenants are the petitioners before me. 
In H.R.C. No. 2508 of 1961 the landlord of the premises now in questions, one Asgar 
Ali Dhala sought to evict the petitioners on the ground that the building required 
immediate demolition and reconstruction. While filing the application, he gave 
the undertaking required of him by section 14 (2) (b) of the Act stating that the work 
of demolition of the material portion of the building would be substantially commen- 
ced by him not later than one month and would be completed before the expiry of 
three months from the date he recovers possession of the entire building. The tenants 
agreed to give vacant possession and accordingly an order by consent was passed. 
by which the ténants were directed to deliver possession to the landlord by grat 
December, 1962. Even before that date arrived, Asgar Alisold the building to one 
Satyanarayana Prasad who is the respondent in these petitions. Satyanarayana 
taking advantage of the order procured by his prdecessor-in-title, filed an application 
in execution out of which thess Civil Revision Petitions arise for enforcing the order 
of the Rent Controller for eviction. That was successful and the petitioners were 
directed to deliver possession. They have now filed the Revision Petitions challeng- 
ing the order of the Executing Court. 


The contention urged by Mr. R. V. Seshadri, on behalf of the tenants is that 
the original order passed on the basis of the undertaking given under section 14 
(2) (6) of the Act must be regarded only as personal to the applicant and that it 
cannot be availed of by his successor-in-interest. This contention is sought to be 
supported by reference to section 14 (2) (6) and section 33 (3) (0). Section 14 
(2) (6) requires the landlord to give an undertaking that the work of demolishing 
the building will be commenced within one month of the delivery of possession to 
him. Section 33 (3) (6) provides penalty for not conforming to the undertaking. 
In the present case the tenants have not yet delivered vacant possession and the 
question whether the landlord is going to fulfil the terms of his undertaking or 
not cannot now fall for consideration. Butitis argued that inasmuch as the sanction 
provided under section 33 (3) (b) can only be against the person giving the under- 
taking, the present landlord Satyanarayan will not be bound by that undertaking 
and the penalty provided in section 33 (3) (b) will not be available against him. 


et eee 


* C.R.P. Nos. 1499, 1537 and 1538 of 1963. láth February, 1964. 





IT] MURUGADASS vy. STATE OF MADRAS. 9T 


That may be so. If there be default in the performance of the obligations under- 
taken under section 14 (2) (6) Asgar Ali, the previous landlord can certainly be 
proceeded. against under section 37 (3) (b). It will be his duty to see that his. 
vendee implements the undertaking given by him. The statute has imposed stringent 
conditions before the landlord who lets out-his building to a tenant can recover 
possession of the same. But at the same time there is nothing in it which prohibits. 
the former from disposing of the property in the way in which he is entitled to under 
, the law. For example, there is nothing in the statute which says that the land- 
lord cannot sell his property because he has filed an application for eviction of his. 
tenant or has obtained ah order for the same. In other words, the fact that an. 
application for eviction of the tenant has been filed on the ground that the build- 
ing required immediate demolition and reconstruction cannot also take away the 
power of the.landlord under the general law to transfer the building in any manner 
he may choose. A landlord who satisfied the Controller that the building required 
immediate demolition and reconstruction and obtains an order will be bound to: 
comply with the undertaking. If he sells the property, the sale is not invalid ; 
nor will the order for eviction be deemed to lapse. It is true that the sanction pro- 
vided under section 33 will not avail against the purchaser. But it can certainly 
be used against the landlord who gave the undertaking whose duty it will be to sce 
that the purchaser conforms to his undertaking. The tenants who have been evicted 
will also have their remedy if the building were not taken up for demolition and re- 
construction. Mr. Seshadri, however, argues that in a case where there has been 2. 
sale of the property by the landlord who obtained an order under section 14 (1) (b) 
for eviction the purchaser will have to satisfy the Executing Court by giving a separate 
undertaking that he required the building for demolition or ‘reconstruction. I am. 
unable to see any warrant for this contention in any of the provisions of the statute. 
The Court below wasin the position of an Executing Court. It has no right to go 
into the question as to whether the finding reached by the Rent Controller on the 
question whether the need of the landlord was bona fide or not, was correct or not. 
Its duty is to execute the order for eviction as it stands. Ifthere has been a devolu- 
tion of interest of the landlord, it will equally be the duty of the Executing Court to- 
execute the order of eviction at the instance of the successor. I cannot therefore, see 
any error in’ the order of the lower Court to merit interference in Revision. The 
petitions fail and are dismissed with costs. (One Advocate’s fee to be divided equally.): 
Learned Counsel for the petitioners asks for time to give vacant Ligeti The: 
petitioners will have two months’ time to give vacant possession O the building. 


K.S. ——— Petitions dismissed- 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice K. SRINIVASAN: 


Murugadass .. Petttioner* 
v 


State of Madras represented by District Revenue Officer, 
Tirukoilure, South Arcot District and another .. Respondents. 
Constitution of India (1950), Article 311—Notice to show cause against penali proposed to be inflicted— 
If essential whore d fe af suspension for a short period of siz months as a result of departmantal 
proceedings. 


A punishment of suspension for a short period of six months as a result of departmental proceed- 
ings is not one of the type of punishments covered by Article 311 of the Constitution and where it is 
proposed to inflict such a punishment it is unnecessary to issue a second show cause notice to the person 
proceeded against. There is no violation of the constitutional guarantee if such a notice is not given. 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated in the affidavit filed therewith the High Court will be pleased to. 


“issue a writ of certiorari calling for the records in Reference No. F. 106/61 dated 
ist May, 1961, on the file of the Revenue Divisional Officer, Tirukoilire as confirmed. 
i a i ashe E rE ee cee 


* W.P. No. 242 of 1962. 27th February, 1964. 
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by the order of the District Revenue Officer, South Arcot in Reference B. 2. 
36882/61 dated 20th November, 1961, and quash the said orders and made therein. 


R. C. Venkatachari, for Petitioner. 

The Additional Government Pleader, for Respondents. 

The Court made the following 

OrvDER.—The petitioner is the village Headman of Saravanapakkam Village. 


approached this Court praying for the issue of a writ of certiorari to quash the pro- 
‘ceedings and his complaint is that there has been no proper enquiry in respect of 
the charges and that no further 


punishment has been given to him and that this failure constitutes a violation of 
Article 311 of the Constitution. 


It is really unnecessary to set out the averments found in the counter-affidavit, 
for, on the facts disclosed in the affidavit of the petitioner, it is seen that there is no 
‘substance in the complaint. The two charges against the petitioner were that he 
‘made certain collections which he delayed to remit to the Treasury. In one case 
the amount collected on 31st May, 1959 was not remitted till 5th November, 1960. 
In the other case there was a delay of two months in making the remittance in ques- 
tion. The petitioner did not, in fact, deny that the remittances were delayed. 
He gave some explanation with regard to the delay. His complaint that certain 
persons were not examined is wholly unconvincing, when it is seen that the delays 
as such were not denied at all, On this aspect of the matter, the counter-affidavit 
points out that the one person whom it was necessary to examine, namely, Periyan, 
was In fact examined in the course of the proceedings. 


The contention that the second show cause notice should have been given to 
the petitioner and that the guarantee under Article 311 has failed in this case cannot 
‘be accepted. Clearly, Article 311 covers only certain types of punishment and 
the punishment of Suspension for a short period is not one of them. Where it is 
Proposed to inflict such a punishment, it is unnecessary to issue a second show cause 


notice to the person proceeded against. There is no violation of the constitutional 
guarantee, 


The petition is wholly devoid of substance ard is dismissed. There will, 
‘however, be no order as to costs. 


K.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, Justice T. VENKATADRI. 
M. A. Ethirajulu Naidu .. Petitoner*® 
0 


Hajee Abu Baker & Sons .. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949) as amended by Acts VIII of 1951 and XXVI 
of 1955—Fixation of fair rent undsr—Considerc tions—Res nae applicable—Asstgnes of leasehold 
rights—Right to apply for—Madras Buildings (Lease and Rent Control) Rules, Rules 8 and 11. 


It is settled law that on a valid assignment the assignee becomes a tenant of the lessor by privity 
‘of estate. The relationship of landlord and tenant postulates in ordinary parlance the existence of a 
contract. On assignment when the assignee becomes the tenant, the term ‘tenant’ is used in that 
context in a special sense and has relation to the liability of the assignee to such of the covenants in the 
contract of original tenancy which run with the land. An assignee of leasehold rights can file an 
application for fixing fair rent. 


Any finding given in any previous proceedings with regard to fair rent for the premises would not 
be res judicata, because fixation of fair rent depends upon various factors and special circumstances ant 
fair rent cannot remain the same for alltime. The position is likely to change from time to time 








* G.R.P. Nos 303 and 334 of 1961 and 
C.M.P. No. 6986 of 1963. 29th October, 1963. 
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factors such as the importance of the locality the prevailing rents for shops in the locality etc., have all 
to be taken into account. The Appellate Authority was not justified in the instant case in interfering 
with the finding of the Rent Controller espegially when the Rent Controller has fixed the fair rent 
area iae inspection of the suit premises and after taking into account all the relevant materials 
placed before him. 


Petition under section 12-B of Madras Act XVIII of 1960 praying the High 
Court to revise the order of the Small Cause Court, Madras, dated 7th May, 1960, 
jn H.R.A. Nos. 360 and 347 of 1959—H.R.C. No. 1288 of 1959, Chief Rent 
Controller, Madras. 


T. C. A. Bhashyam and T. G. A. Tirumalai, for Petitioner. 
M. Ramachandran, for Respondent. 
The Coyrt made the following 


Orper.—These Revision Petitions arise out of proceedings under the Madras 
Buildings (Lease and Rent-Control) Act of 1949, as amended by Acts VIII of 1951 
and XXVI of 1955. The petitioner in these petitions is the landlord of premises 
Nos. 1 to 4, Devaraja Mudali St., also known as Nos. 27 to 32, Evening Bazar, 
P.T., Madras. The respondents are tenants of the said premises. They filed a 
petition before the Rent Controller for fixavion of fair rent in respect of the above- 
said premises. The Rent Controller fixed the fair rent at Rs. 262-8-0. But on 
appeals filed by both the landlord and tenant, the Second Judge, Small Cause 
Court, Madras, dismissed the landlord’s appeal and modified the order of the Rent 
Controller by fixing the fair rent for the premises at Rs. 150. It is against this 
order that the landlord has filed the ahove -Revision Petitions. 


It is necessary to give some facts before deciding the questions raised in these 
petitions. The suit buildings were originally owned by one Colla Ramaratnamma. 
Messrs. Hajee Abu Bucker and Sons, the original lessees entered into a lease agree- 
ment with the said Colla Ramaratnamma under a registered lease deed in 1917 
for a period of 25 years with an option for renewal of the lease for a further period. 
They built up the superstructure that is now standing on the site at their own cost. 
In 1938 the lease was renewed for a further period of 15 years by the tenants by 
another registered lease deed. The original rent for the entire premises was 
Rs. 115 per month. Subsequently as the result of application for enhancement of rent, 
the Rent Controller fixed the fair rent of Rs. 150 per month. In or about 1954, 
the petitioner Ethirajulu Naidu purchased the suit premises and the tenants attorned 
to him and they were paying the rents to him at the rate of Rs. 150 per month. 
The landlord wasalso issuing receipts acknowledging receipt of therents. Subse- 
quently misunderstanding arose between the parties with the result that there were 
several proceedings before the House Rent Controller. In or about May, 1957; 
during the pendency of the proceedings, the tenants entered into a lease deed with 
the petitioner-landlord for a period of ten years agreeing to pay a rent of Rs. 450. 
The application for fair rent out of which these petitions arise was filed in the name 
of the respondent firm by R. M. Jamal, who along with his brother have purchased 
the business of the firm, complaining that the rent stipulated under the lease deed 
‘was excessive and that the fair rent for the premises should be fixed at Rs. 150 
per month. 


The application was resisted by the landlord on the ground that it is not main- 
tainable and that R. M. Jamal who has filed the application on behalf of Hajee 
Abu Bucker and Sons is not a partner of that firm. The other allegations in the 
counter filed by the landlord are the following. The original lessees Hajee Abu 
Backer and Sons allowed one R. M. Jammal to be his sub-tenant and to run a sepa- 
rate shop called ‘‘ Jamals Corner Shop ” in a portion of the said premises without 
«he consent of the previous Jandlord. The said R. M. Jammal was only permitted 
to pay rent on behalf of the Hajee Abu Bucker and Sons. There is therefore no 
relationship of landlord and tenants between the parties to the application. There 
is no privity of contract between the present tenants and the landlord. 
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. The question that came up for decision before the lower Courts was whether 
there was any relationship of landlord and tenant between the parties and whether 
the application of the respondents was maintainable, Both the Courts came to the 
conclusion that the application was maintainable. Evidence has been adduced. 
to prove that the original tenant Hajee Abu Bucker and Sons transferred their 
business as a running concern including their goodwill to their sub-tenants “‘ Jamals. 
Corner Shop”. Exhibit P-4 dated 17th April, 1958 is the letter written by 
Hajee Abu Bucker and Sons informing the present landlord Ethirajulu Naidu thate 
they had decided to sell their business as running concefn including the goodwill 
leasehold rights and quotarights, ete., tò R. M. JammalandI.M. Jammal partners. 
of Jamals Corner Shop, and that the latter would be paying rent on and from Ist 
May, 1958. Since no reply was received from the landlord, the firm wrote another 
letter Exhibit P-6 a few days before the actual transfer informing the landlord 
that M.S. Mohamed and Ahmed S. Mohamed, the partners of Hajee Abu Bucker 
and Sons, had agreed to assign and transfer the business including the goodwill 
and leasehold rights to the said I. M. Jammal and R. M. Jammal, who would consti- 
tute the firm of Hajee Abu Bucker and Sons from ist May, 1958. The landlord 
never cared to reply to these letters. On “he other hand, after the transfer of the 
business, he was receiving rents sent by cheques by the Jammal Brothers for Hajee 
Abu Bucker and Sons and was issuing receipts therefor. There is overwhelming 
documentary evidence to provet hat he recogni. ed Jammal Brothers as his tenants. 
He also agreed to take from them Rs. 450 per month as rent. It is idle for him to 
either deny or dispute their rights in respect of the premises. The preamble to the 
original lease deed executed by N.S. Mohamed and Ahmed S. Mohamedas partners 
of Hajee Abu Bucker and Sons specifically says that the term “ lessees ” shall include 
their heirs, executors, administrators, and legal representatives, successors-in-inte- 
rest and assigns. R.M. Jammal and I. M. Jammal having purchased the firm 
and having become the new partners of Hajee Abu Bucker and Sons, the interests 
in the firm have devolved on them. It is also clear from Exhibits P-4 and P-6 that 
the landlord was duly informed by the original partners of the transfer of their 
leasehold rights to I. M. Jammal and R. M. Jammal, who were to constitute the 
firm of Hajee Abu Bucker and Sons from rst May, 1958. As stated above, the 
landlord never replied to these letters or disputed the rights of I. M. Jammal and 
R. M. Jammal to continue as tenants of the shops in question. It is not therefore 
open to the landlord to contend that they are not his tenants. 


It is settled law that on a valid assignment the assignee becomes a tenant of the 
lessor by privity of estate. ‘The relationship of landlord and tenant postulates in. 


recognises the assignee as his tenant by accepting rent from him, that does not 
amount to a new lease to the assignee, but merely an admission that he has legiti- 
mately become the assignee of the original lessees’ interest’. In Thathalam v. 
Eralpad Raja, Calicut®, Wallis C.J., observed that the acceptance of rent by the lessor 
from the assignee, creates a privity of contract between the lessor and the assignee. 
I think these authorities are enough for negativing the contention of the landlord. 
that the respondents are not his tenants and that they cannot maintain the appli- 
cation for fixation of fair rent. 


The next question that I have to consider is whether the Appellate Authority 
is right in reducing the fair rent fixed by the Rent Controller. The Rent Controller 
ee cesces a 


l. 2 East 575 at 580. 3, I.L.R. 40 Mad. 111] at 1113 :32 MLJ. 
2. 1875 Bom, P. J. 273.. 442, 
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before fixing the fair rent made an inspection of the premises in question. He points 
out in his order that the building is situated in a very important business locality 
and the shops are atthe junction A nee Mudali St., and Evening Bazaar. 
While fixing the fair rent for the shops in question, he has taken into consideration 
the Corporation extract giving the annual valuation for 1939-40 at Rs. 2,170 and 
and the half-yearly tax at Rs. 280-10-8, and also the evidence regarding the rents 
fetched by shops in the locality given by three witnesses, who are carrying on business 

° in adjacent shops. But the Appellate Authority without taking into account all 
these factors reduced the fair rent mainly on the ground that in the previous proceed- 
ings for fixation of fair rent, the rent was increased from Rs. 11 5 to Re. 150 and there 
are no special circumstances warranting a further increase in rent and that it is not 
necessary to embark upon a fresh enquiry as to what the fair rent for this building is. 
J am unable to agree with the reasons given by the Appellate Authority for reducing 
the fair rent to the amount fixed in the previous proceedings. Any finding given in 
the previous proceedings with regard to fair rent for the premises would not be 
ves judicata because fixation of fair rent depends upon various factors and special 
circumstances and fair rent rannot remain the same for all time. The position 1s 
likely to change from time to time and factors such as the importance of the locality, 
the prevailing rents for shops in the locality ctc., have all to be taken into account. 
Rule 8 of the present Madras Buildings (Lease and Rent Control) Rules, Schedule I 
also lays down elaborate procedure to be followed for determining the fair rent 
both for residential acd non-residential buildings. In my opinion, the Appellate 
Authority was not justified in interfering with the finding of the Rent Controller 
especially when the Rent Controller has fixed the fair rent after personal inspection 
of the suit premises aud after taking into account all the relevant materials placed 
before him. Further under the present Act, Rules have been provided for fixation 
of a reasonable rent by authorised officers both to the residential building and non- 
residential building. The petitioner himself filed an application for fixing fair 
rent as per the Rules provided under the present Act. ‘Therefore I remand these 
petitions only for the specific purpose of fixing a fair and reasonable rent in respect 
of the suit premises as per the provisions of Rule 11 of the Madras Buildings (Lease 
and Rent Control) Act of 1961 in respect of the non-residential buildings. 


The petitions ace accordingly allowed. In the circumstances the parties will 
bear their own costs throughout. 


G.M.P. No. 6986 of 1963—No orders are necessary in this petition. 
K.L.B. —— Peiitions allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, Justice M. ANANTANARAYANAN AND MR, Justia K. S. RAMA- 
MURTI. 
M. A. Janaki oe Appellant* 
D. 
Offcial Trustee and others »- Respondents. 


Madras Vexatious Litigation (Prevention) Act (VIII of 1949), section 3—~Order declining leave to a declared 
Sexatious litigant to institute civil proceedings—If le under clause 15 of ths Letters Patent (Madras), 


Where a person has been declared a vexatious litigant by a judgment of the High Court, the 
Vexatious Litigation (Prevention) Act of 1949 governs thereafter al] proceedings sought to be instituted 
by such person, and no such proceeding could be instituted by such person except upon leaye of Court 
Bb ashe on application made for the p - Further under section 3 of the Act the leave referred 
shall not be given unless the Court is satisfied that there ay ier boo Det for such proceedings. In 
the instant case, leave was not granted as the Court was not satisfied that such prima facie ground for 
grant of leave existed. Orders refusing leave are administrative in character and in no sense judg- 

«ments from which appeals lie under clause 15 of the Letters Patent. 


Further the Act contains no provision for instituting a Is against order declining to grant 
feave to a declared vexatious litigant. The remedy by way of appeal heing a creature of statute and 


* S.R. Noa. 42451, 42450 and 41050 of 1961. Srd October, 1963. 
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not a common law right, unless provision foi appeal is expressly laid down’no question of any intrinsic 
right to appeal can arise. i 
e 
The very appeals cannot be maintained by a declared vexatious litigant without again obtaining 
the leave of the Court of Appeal for the institution of such appeals, > 


Appeal sought to be preferred from the order of T. Venkatadri, J., dated 27th 
October, 1961, in Application No. 789 of 1961, Original Side, High Court, Madras, 
etc. 


M. A. Janaki, Appellant in person. 

V. C. Srikumar, amicus curiae, for Appellant. 

G. Ramanyan and M. S. Srinivasan, for Respondents. 
The Judgment of the Court was delivered by 


Anantanarayanan, j.—These are unnumbered appeals sought to be filed by 
Srimathi M. A. Janaki (party in person) for whom Sri V. C. Srikumar has also 
appeared as amicus curias at our instance, against the order of Venkatadri, J., in 
the applications before him, declining leave to the petitioner to institute civil 
proceedings against the respondents shown in the petitions, under section 3 of the 
Vexatious Litigation (Prevention) Act of 1949. ` The facts are not in dispute that 
the petitioner (Srimathi M. A. Janaki) has been declared a vexatious litigant by a 
judgment of a Bench of this Court,’and the Act governs thereafter all proceedings 
sought to be instituted by her. It is further not in dispute that no such proceeding 
could be instituted by her, except upon leave of Court obtained on application made 
for the purpose. Further, section 3 of the Act lays down that the leave referred 
to shall not be given, unless this Court “‘ is satisfied that there is prima facie ground 
for such proceedings”. 


Venkatadri, J. and Srinivasan, J. (in other similar applications) have stated in 
their respective orders that they were not at all satisfied that such prima facie 
ground for grant of leave existed. On the short conclusion, the applications have 
been dismissed. 

We find that there are two objections, both proceeding to the root of the matter, 
which are fatal to the maintainability of the present appeals sought to be numbered. 
The first objection is that the Vexatious Litigation ana Act of 1949, which 
admittedly applied to the petitioner, contains no provision for instituting appeals 
against orders declining to grant leave to a declared vexatious litigant. is 
well known, the remedy by way of appeal is a creature of statute, and not a common 
law right, and unless that remedy is expressly provided for there can be no question. 
of any intrinsic right to appeal. It is true that clause 1 5 of the Letters Patent was 
referred to by Sri V. CG. Srikumar (Amicus curiae) ; but we are unable to see that 
‘provision applies. Undoubtedly the orders of the learned Judge are administrative 
in character declining to grant the leave, and they are in no sense judgments from 
which appeals lie under clause 15 of the Letters Patent. Another objection, even 
more insuperable, is that the very appeals cannot be maintained by the declared 
vexatious litigant, without again obtaining leave of this Court for the institution 
of such appeals. Admittedly, such leave has not been obtained, and on this short 
ground ae the unnumbered appeals are not maintainable. 


Accordingly the unnumbered appeals are dismissed. There will be no order 
as to costs. 


K.L.B. Appeals dismissed. 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


PRESENT :—Mr. S. RamMAcHANDRA IYER, Chief Justice, AnD Mr, Jusriae. 
K. S. VENKATARAMAN. 

R. Balasubramanian , .. Petitioner* 
D. 
N. Krishnammal and others - .. Respondents. 

Constitution of India (1950), Article 133—Leave to to Supreme Court—. 7 (ei: 
Side ie one 13- Origin sang summons for s AA E a Ao it raat A - bees 
—If “ final judgment or order”? unthin the meaning of Article 133. 

The very terms of Order 18 of the Madras High Court Original Side Rules provide that in the 
cases specified therein (Originating Summons for construction of a deed of trust) the oreerdare to be 
followed is that of a suit and that ona Judgment being delivered a decree follows. Further it is on 
the footing that it is a Judgment, that an appeal was entertained under Clause 15 ofthe Letters Patent. 
Therefore the judgment on appeal will be one coming within Article 133 of the Constitution of India 
(1950), and a certificate under Article 133 (1) (a) and (b) of the Constitution will issue. ' 

Petition under Article «33 (1) (a), (b) and (c) of the Constitution and sections 109 
and 110, Givil Procedure Code , and Order 45, rules 2, 33, 7 and 8, Civil Procedure 
Code, praying that in the circumstances stated therein and in the Memo. of Grounds 
of appeal sought to be preferred to the Supreme Court, the High Court will be pleas- 
ed to grant leave to appeal to the Supreme Cvurt of India against the judgment 
and decree of this Court dated 25th January, 1963 in O.S.A. No. 42 of 1960 preferred 
against the judgment and decree dated 25th March, 1960 in C.S. No. 15 of 1959, 
Original Side, High Court, Madras. 

K. Rajah Atyar and L. V. Krishnaswami Iyer, for Petitioner. 

P. K. Janakiraman, S. Padmanabhan, P. S. Ramaswami Iyengar, and G. P. Raja- 
gopala Ayyangar, for Respondents. 

The Judgment of the Court was delivered by l 

Ramachandra Iyer, C.J.—This isan application for grant of leave to appeal 
under Article 133 of the Constitution. The judgment of this Court is not one 
of affimance of that given by the learned Judge sitting on the Original Side of this 
Court. It is admitted that the subject-matter in controversy satisfied the require- 
ment of Article 133 (1) (@) and (b). But the point taken before us against the grant 
of leave is that as the jurisdiction of this Court to pronounce upon the construction 
of the settlement deed was more or less in the nature of an advisory one our judg- 
ment could not be regarded as a judgment or final order within the terms of Article 
133. No authority is however shown in support of the contention. Under Order 
13 of the Original Side Rules it will be open to any person claiming to be interested 
either as a devisee, legatee, heir or legal representative or a cestui que trust under the 
trusts of any deed or instrument, to apply to the Courtfor determination without 
an administration of the estate or trust of any question affecting the rights and 
interests of the person claiming, and, or any question arising in the administration 
of the estate or trust, etc. 


In the instant case the petitioner applied under that provision for the construc- 
tion of a deed of trust executed on 30th September, 1920 by one Palaniyandi Pillai. 
Ganapatia Pillai, J., determined the question in favour of the petitioner. That 
view has not been accepted by us. There can be little doubt that this adjudication 
is final so far as this Court is concerned and will be binding on the parties. Nothing 
is left outstanding for determination on the Originating Summons. We are therefore 
of opinion that our judgment will be one coming within Article 133 of the Consti- 
tution. 

We find that in the case reported in Lal Behari Dhur v. Admintstrator-General of 
Bengal1, there was an appeal against the judgment in an Originating Summons 
taken out for the construction of a document and the same has been reported in a 








C. Petition No. 104 of 1968 in 8th November, 1963. 


* 8. 
O.S.A. No. 42 of 1960. 


1. 39 C.W.N. 46. 
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‘Ganesh Chander Dhur v. Lal Behari Dhur1, Although we do not have any indication 
as to the precise nature of the order by which leave was granted in this case, we can 
take it as an instance where leave had been granted on the footing that a judgment- 
on an Originating Summons would be a final judgment. The very terms of Order 
13 of the Original Side Rules provide that in the cases specified therein, of which 
the present is one, the procedure to be followed is that of a suit and that on a judg- 
ment being delivered, a decree follows. Further it is on the footing that it is a 
Judgment, that an appeal has been entertained in this Court itself under clause ° 
15 of the Letters Patent. ° 
Learned Counsel for the petitioner has referred to certain passages m Seton on 
Judgment, Volume 1, Chapter 1. We think that it is unnecessary to consider 
whether the practice of the English Court can properly be applied to the construc- 
tion cf the provision we have now to consider. As indicated earlitr, we are of 
opinion that the present case will satisfy the requirements of Article 133, being a 
Judgment. A csrtificate under Article 133 (1) (a) and (b) will therefore issue. 
K.L.B. —— Certificate issued. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Jusroe K. VEERAsSwam. 


Oakley Bowden & Co., Madras .. Appellant® 
0. ` 
The Indian Bank, Ltd., Madras and others .. Respondents. 


Banker and Customer—Bank sending statements to customer making credit entries twice in respect of same 
amount—Customer settling accounts on basis of such statement of account—Bank discovering mistake—If estopped 
JSrom claiming the amount due in respect of the double entries. 

Generally speaking, a bank owes a duty to its customers to maintain proper and accurate account 
-of credits and debits. If a bank"makes wrong entries of credits without knowing the facts at the time 
‘the entries were made, and intimates to its customer the credit entries and the customer acting upon 
‘the intimation of credit entries alters his position to his prejudice, the bank thereafter will be 
‘from contending that the credit entries were wrongly made and that the amounts covered by them 
“should be refunded to it by the customer. Once the representation is acted upon by the customer 
-bòna fide of course, it will then be too late for the bank to resile from the credit entries they made 
aaler and seek to have recompense by means of adjustment in the accounts or recovery ofthe 
-amounts the customer. 

But where as in the instant case two ofthe credit entries were double entries in r t of the same 
amounts, they were sufficient to arouse the suspicions of the customer about the true cter of such 
-entries and the customer must be held to have been grossly negligent in not carefully scrutinising the 
‘weekly statements, accounts and correspondence. Accordingly the customer must be held to have 
‘constructive notice of the true character of the entries in the accounts, which will disentitle him to press 


'the doctrine of estoppel against the Bank. 

Appeal against the decree of the ee Civil Court, Madras, in A.S. No. rar of 
1958 preferred against the decree of the City Civil Court, Madras, in O. S. No. 
1003 of 1956. 

N. R. Raghavachart, for Appellant. 

B. R. Dolta, for 1st Respondent. 

V. Narayanuswami (amicus curiae), for 2nd and 3rd Respondents. 

The Court delivered the following 


JUDGMENT.—Both the Courts below have concurred in passing a decree against 
-the defendants for recovery from them of a sum of Rs. 2,463-14-2 on the basis that the 
first respondent, Indian Bank, which was the plaintiff, had by mistake given credit 
to the fe defendant in his current account at Madras by two double entries. The 
‘Courts below were of the view that the first defendant a public company, had 
the means of knowledge and therefore, every Opportunity to know the real position. 
so that the principle of estoppel could not be applied against the plaintiff bank. 


1. 71 M.LJ. 740. 
* S.A. No, 1061 of 1960. 19tHf November, 1963. 


F 
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Defendants 2 and 3 did not appeal against the decree of the trial Court throughout, 
but the public company, which is thg first defendant, has. 


The first defendant was a customer of and had a current account with the Indian 
Bank, the plaintiff, at its Head Office at Madras. The first defendant had also 
dealings with defendants 2 and 3 at Guntur and the arrangement between them was 
that they should remit in the Guntur Branch of the Indian Bank moneys payable 
to the first defendant and that Branch should advise the credits in favour of the first 
° defendant to the Head Office of the Indian Bank. On 15th December, 1952 there 
was a remittance in the Guntur Branch of the Indian Bank of Rs. 2,108-14-9 to the 
credit of the first defendant. ` There was similarly another remittance in favour of 
the first defendant in the Guntur Branch of the Indian Bank on 7th July, 1952, of a 
sum of Rs. 500. These credit would appear to have been advised by the Guntur 
Branch to theeHead Office by telegrams. On receipt of the telegrams, the Head 
‘Office of the Indian Bank made ee credit entries in favour of the first 
defendant. In due course the Head Office of the Indian Bank also received advise 
from the Guntur Branch of similar amounts of credit in favour of the first defendant. 
These intimations were in the normal course. It was apparently not realised by 
the Head Office of the Indian Bank that the advises of credits received in the normal 
course of correspondence related to the identical credits covered by the two tele- 
The Indian Bank intimated the first defendant of four credit entries 
instead of two, which mistake, according to the Indian Bank it discovered only in 
1954. In the meantime the first defendant, that was its case, acting upon the credit 
entries settled its accounts with defendants 2 and 3 and closed its transactions with 
them on the basis of the four credit entries. In defence to the suit by the Indian 
Bank to recover the amount referable to the duplicate entries, the first defendant 
pleaded that the bank was estopped fromr contending that two of the four entries 
were duplicate entries since on the faith of the four entries communicated by the bank 
‘to the first defendant, the latter had acted upon the same and settled its accounts 
with the defendants 2 and 3. This plea did not find acceptance with the Courts 
‘below. As I said, they considered that the first defendant had the means of know- 
ledge and the opportunity to know the duplicate entries and that therefore it could 
not invoke the principle of estoppel against the plaintiff. 

The Courts below have not found that the first defendant as a matter of fact, 
knew about the double credit entries in its favour. But the discussion in the judg- 
ments of the Courts below tended to show that they were epared to proceed on 
the footing that the first defendant had actually no knowledge of thé mistake com- 
mitted by the Indian Bank when it acted upon the duplicate credit entries. But the 
‘Courts below, however, felt that as the first defendant failed to produce before 
them the weekly statements from its clients defendants 2 and 3 at Guntur and 
also the correspondence between them, it could be fairly taken that they would have 
furnished the materials which would have given the means to the first defendant of 
knowing about the real character of the double entries. The lower appellate Court 
particularly pointed out that the first defendant had accounts, that defendants 2 and 
3 were business people having accounts and that in the normal course of things it 
was possible for the first defendant to ver the accounts of defendants 2 and 3 and 
come to know about the double entries. On that basis, the lower appellate Court, 
like the trial Court declined to apply the doctrine of estoppel against the plaintiff 
and held the defendants liable. I also mention that the trial Court, here again 
the lower appellate Court concurred with it, directed that in the first instance 
the plainti should execute the decree against the first defendant and if only the 
plaintiff failed to realise the amount decreed from the first defendant, should it 
execute the decree against the defendants 2 and 3. 


On behalf of the appellant it is pressed upon me that the Courts below misdirec- 
ted themselves in assuming that there was any duty on the part of the first defendant 
to verify its account as also those of defendants 2 and 3 and discover for itself that two 
of the four credit entries were double entries in the accounts of the Indian Bank. 
Itis said that there were not the slightest circumstances to arouse the suspicion of 


14 
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the first defendant so that even if it had the means or materials, from which on veri- 
fication, it could discover the mistake made bythe Indian Bank, no liability towards 
the double entries on which it acted and settled the accounts with defendants 2 
and 3 could be clamped on it. Reference is made to the definition of notice in 
section 3 of the Transfer of Property Act and it is contended that in the absence 
of wilful abstention on the part of the first defendant trom an enquiry or search 
which it ought to have made oe negligence on its part, no notice of the double 
entries could be imputed actually or constructively to the. first defendant. , 


Generally speaking, a bank owes a duty to its cugtomer to maintain proper 
and accurate accounts of credits and debits. Ifa bank makes wrong entries of cre- 
dit without knowing the fact at the time the entries were made, and intimates to 
its customer the credit entries and the customer acting upon the intimation of cre- 
dit entries alters his position ‘to his prejudice, the bank thereafter will be estopped. 
from contending that the' credit entries were wrongly made and that the amounts 
covered by them should be refunded to it by the custpmer. Such an intimation 
by the bank is obviously a representation made to the customer, which the customer 
is at liberty, in fact, is entitled to act upon. Once it is acted upon by the customer, 
bona fide of course, it will then be too late for the bank to resile from the credit en- 
tries they made mistakenly and seek to have recompense by means of adjustment in 
the accounts or recovery of the amounts from the customer. ' That, as I think is the 
law. What is contended for the appellant is that the first defendant in good faith 
acted upon the intimation by the Indian Bank about the four credit entries and on. 
that basis settled the accounts with defendants 2 and 3. If matters stood there, 
doubtless, learned Counsel for the appellant would be right in his contention that 
the bank would be estopped from going behind the credit entries in favour of the 
first defendant. j 


But as I said, the view of.the Courts below was founded on the fact that the 
first defendants’ evidence was disbelieved and they proceeded on the assumption. 
that the first defendant had with it weekly statements fiom defendants 2 and 3 and. 
correspondence, which, on a scrutiny, would make it manifest to the first defendant 
that two of the four credit entries were double entries. Learned Counsel for the 
appellant, as already indicated, counters this view of the Courts below by stating. 
that there was no duty cast on the first -defendant, in the circumstances to enquire 
into the accuracy, of ¢açh and every entry in his accounts with the bank and in the- 
absence of caie ore suspicion it was entitled to act upon the intima-- 
tion by the bank of eredit entries in its favour. It may be taken that the definition. 
of notice in the Transfer of Property Act has general application. It may also be 
taken for granted that the first defendant was entitled to act on the credit entries 
intimated to it by the bank. But the question is whether, in the particular cir- 
cumstances, it could be stated thatthe first defendant acted without negligence in. 
not verifying from the weekly statements and copies of accounts as well as corres- 
pondence received or must have been received from defendants 2 and 3. It seems. 
to me that cursory scrutiny into these documents would have clearly showed to the 
first defendant that two of the credit entries in the accounts of the Indian Bank. 
were double entries. When the first defendant had those materials and settled the 
accounts with defendants 2 and 3, it is difficult to imagine that it could have failed: 
to see that these two entries were double entries. Though the first defendant was. 
not under a duty to scrutinise those materials, those materials were quite sufficient 
to arouse a suspicion of the first defendant, about the true character of the two credit 
entries. In any case my view of the facts is thet the first defendant, in the cire- 
cumstances, was grossly negligent in not carefully scrutinising the weekly statements, 
accounts and correspondence. I am inclined to think, therefore, that the first de-- 
fendant must be held to have the constructive notice, which will disentitle it to» 
press the doctrine of estoppel against the Indian Bank. 


It is next urged for the appellant that there was no justification for the direction. 
by the Courts below that the, decree should be executed in the fiqst instance against: 
the first defendant. There is force in this contention. When defendants 2 and 3 
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settled accounts with the first defendant, they should have clearly known that they 
were given credit in excess of what they were entitled to. At least it could be said 
in favour of the first defendant that it might have honestly acted in settling accounts 
with defendants 2 and 3 on the faith of the intimation by the bank of the two credit 
entries in question. But the same thing cannot be said of defendants 2 and 3 for, 
they knew how much they had remitted into the Branch of the Indian Bank at 
Guntur. I think, therefore, that the particular direction given by the Courts below 
should be set aside, and it is accordingly cancelled. 


The Second Appeal, subject to the said modification, is dismissed with costs 
of the first respondent Bank. No leave. l 


K.S. - Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| PRESENT :—MR. Justice K. SRINIVASAN. 


i o 


B.A. Mallya .. Petitioner 
D. 
The Commissioner, Corporation of Madras .. Respondent. 
Madras City Municipal Act (IV of 1919), section 100 (1)—Adjacent buildings belonging to same owner— 
When can be clubbed together and assessed to annual valuation as a singls untt. 


Section 100 (1) of the Madras City Municipal Act clearly required that the occupation of adjacent 
ises must be an appurtenance to the main building. The mere fact that three adjacent buildings 
belong to a common owner and that two at least of these buildings have a terrace at the same level 
is not sufficient to show that these premises “‘ are occupied as appurtenances to the main building ” to 

enable their being clubbed together as a single unit and annual! value being fixed on such basis, 
Peittion under Article 226 of the Constitution praying that in the circumstances 
stated therein and in the affidavit filed therewith, the High Court will be pleased 
to issue a-writ of certiorari calling for the records pertaining to the order of the 
respondent, bearing No. R.D.H.A. 33/67, dated 22nd March, 1961, and quash the 

order made therein. , . 

$. K. L. Ratan, for Petitioner. l 
G. V. Subramaniam, for T. Ghengalvarayan, for Respondent. 
The Court made the following 

Orver :—The petitioner is the owner of premises Nos. 4/1, 4/1-A and 4/1-B 
Gandhi-Irwin Road, Egmore, Madras. These three premises had been constructed 
on different dates and had been entered in the registers of the Municipality as dis- 
tinct premises, separate annual valuation also having been fixed for each of the pre- 
mises. No. 4/1 was the first of the premises to be constructed and its annual valuation 
was fixed at Rs. 546. That has been the position since February, 1957. The pre- 
| 4/1-A was completed in June 1957; and its annual valuation has been 
Rs. 437. Premises No. 4/1-B was completed in September, 1958, and the annual 
f was fixed at Rs. 601. It appears also that a room was constructed 


In September, 1960 the Revenue Officer, Corporation of Madras, issued a notice 
to the petitioner to the effect that it was proposed to club these premises as a single 
unit and to fix the total annual valuation of these buildings at Rs. 1,911. The peti- 
tioner objected and appealed to the Commissioner but apparently to no effect. 
It is in these circumstances that the present petition has been filed challenging the 
jurisdiction of Commissioner to club the, three premises together and make a single 
assessment in res] ectofthem. Itis contended that the Revenue Officer of the 
Corporation has no jurisdiction to do so. 

On behalf of the respondent Corporation, itis stated that the three door numbers 
formed a single property with a common terrace under a single ownership. It 


W.P. No. 1108 of 1961. 18th December, 1963, 
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is not denied that the buildings were constructed at different times and that different 
tenants are occupying these premises. But if is alleged that despite these features 
they do not constitute different buildings. It is the contention of the Municipality 
that section 100 (1) of the Madras City Municipal Act enables the respondent to 
order a single assessment being made upon these premises. It is also contended that 
as the petitioner has a right of appeal to the Taxation Appeals Committee, relief 
in the exercise of the writ jurisdiction of this Court, should not be extended to him. 


The point for decision lies in narrow compass. It js not denied that the pro- 
perties belong to a single owner. That they have been constructed on different 
dates and have been previously assessed as distinct premises are notin dispute. 
Though it is not specifically averred it also seems to be admitted that different tenants 
are occupying the premises, The short question is whether in these circumstances 
the Corporation can make a single assessment. i 

The respondent relied upon section 100 of the Madras City Municipal Act in 


this regard. Sub-section (1) of this section reads thus : 
e building shal] be assessed together with its site and other adjacent premises occupied as 
ances thereto unless the owner of the building is a different person from the owner of such 

site premises”. 


From this section the following appeai to emerge. A building is always assessed 
along with the site it stands upon unless the ownership of the two vests in different 
persons. In the present case we have not the complication of different ownership 
so that we can ignore that part of the provision. We may also leave out aay consi- 
deration of the site. The section enjoins that a building shall be assessed together with 
“other adjacent premises occupied as appurtenances thereto.” The question then is 
whether any one of these premises cau be regarded as the principal building and the 
other buildings regarded as adjacent premises occupied as appurtenance thereto. The 
feature that is relied upon by the respondent is that they have a common terrace: The 
mere fact that the manner of construction has led to that result cannot immediately 
make once or other of these buildings appurtenant to the other. Even this statement 
has been denied by a reply affidavit filed by the petitioner wherein it is pointed out 
that door No. 4/1 and door No. 4/1-A have got their terrace at the same level 
while door No. 4/1°B has a terrace which is 2 feet higher than the terrace of the 
other two buildings. This structural feature alone cannot be relied upon for pur- 
poses of interpreting this provision. What has to be interpreted is the expression 

‘adjacent premises occupied as appurtenances thereto ”. Taking 4/1 as the main 
building, it is certainly true to say that 4/1-A and 4/1-B are adjacent premises. But 
that alone will not suffice to invite the application of the section. Itis necessary to 
go further and establish that these adjacent premises are occupied as appurtenances 
thereto. ‘The expression “‘ thereto ” is of considerable significance in the context. 
c Thereto ” refer to the main building. It must therefore be found that the occupa- 
tion of 4/1-A and 4/1-B is as appurtenances to the main building. This necessitates 
an examination of what the expression ‘* appurtenances ” really signifies. 


Even without having regard to any books upon the subject it seems to be fairly 
clear that a facility which is attached to a main building can be regarded as an 
appurtenance to that building. We may instance such features as a garage or build- 
ings of that description, the occupation of which is associated with the occupation 
of the main building itself. Ifthe occupation of what is called the appurtenances is 
not in connection with the occupation of the main building it is very difficult to 
reach the consequence required by this particular provision. That appurtenances 
have a special significance in the context in which the expression 18 used is established 
by the meaning given to that expression In Jaw. At page 529 of Volume 3-A of 
Words and Phrases (West Publishing Co.) “ appurtenance ” is generally indicated 
as a thing belonging to another thing as principal and which passes as incident to 
the principal thing. It is also defined as any minor thing as belonging or attached 
to a-principal-one,-as. serving. some useful. purposes, as necessary, or adjunct ; 
supsidiary ; annexed ; incident. Pursuing the same artalogy, it is also 
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defined as a thing used with and related to or dependent upon something else 
which is the principal. In fact, the legal meaning attached to this expression really 
follows its ordinary commonsense meaning. 


Now, turning again to this section, the section clearly requires that the occupa- 
tion of these adjacent premises must be as an appurtenance to the main building. 
In the present case, learned Counsel for the Corporation frankly concedes that he 
cannot maintain that position. He would only place emphasis upon the fact that 

ethe buildings belong to a common owner and that two at least of these buildings have, 
what may be called a common roof. It is certainly not a common roofin the strict 
sense of the term as the two structures 4/1 and 4/1-A were constructed at different 
times. The only feature is that their terraces are at the same level. These are not 
sufficient to show that these premises are occupied as appurtenances to the main 
building which, for purposes of this case, we may consider to be door No. 4/1. It 
follows, therefore, that the reliance that has been placed on section 100 of the City 
Municipal Act by the respondent cannot be supported. 


No other ground has been advanced to support the action of the respondent in 
clubbing these premises together. Ifthe respondent cannot rely upon any provision 
other than section 100, it is clear that that section gives no support to the action 
of the respondent. The petition is accordingly alowed. The rule is made absolute. 


There will, however, be no order as to costs. 
K.L.B. a Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnR. Justice P. S. KATLASAM, ) 


Mylswami Pandaram .. Petittoner* 
a. 
Muthammal .. Respondent. 


Criminal Procedure Code (V of 1898), section 488 (3)—Proceedings under for failure to comply with order 
for payment of arrears of maintenance—If barred by protection order ia ar ei Court. 

The Magistrate is not barred from proceeding with a petition under section 488 (3) of the Criminal 
Procedure Code by an order of protection given by the Insolvency Court to the husband. 

Muni Krishnayya v. Akkulamma, 1.L.R. 1940 Mad. 692 : (1940) 1 M.L.J. 868, relied on. 


A protection order by the Insolvency Court cannot take awa the powers of a Magistrate for 
ordering the imprisonment of person under section 488, Criminal ure Code, for failure to 
comply with the Court’s order to pay the arrears of maintenance. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order of the Court of the Additional I Class 
Magistrate, Pollachi, dated 15th July, 1963, and made in C.M.P. No. 81 of 1963. 


T. R. Ramachandian and N. Varadarajan, for Petitioner. 
S. Palaniswamt, for Respondent? 
V. V. Radhakrishanan, for the Public Prosecutor on behalf of the State. 


The Court made the following . 

ORDER :—This is a petition filed by the husband against the order of the Addi- 
tional First-Class Magistrate coe that a protection order by the Insolvency 
Court cannot take away the powers of the Magistrate for ordering the petitioner’s 
imprisonment under section 488, Criminal Procedure Code, for failure to comply 


with the Court’s order. 


The facts of the case may be briefly stated. ‘The respondent-wife filed a petition 
M. C. No. 10 of 1961 under section 488 (1), Criminal Procedure Code, on the file 
of the Additional First-Class Magistrate, Pollachi. The Court granted the respondent 
and her children maintenance of Rs. 60 per mensem. The respondent filed C.M.P. 


* Cr.R. C. No. 1201 of 1963. 24th January, 1964. 
(Cx.R.P. No. 1154 of 1963.) 
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No. 58 of 1963 under section 488, clause (3) for payment of Rs. 720 being the arpears_ 
of maintenance. A warrant was issued by the Court for distress of the petitioners ~ 
properties. Again the wife filed C.M.P. No. 81 of 1963 on roth June, 1963, for a 
warrant for arrest of the petitioner. A non-bailable warrant for arrest was issued 
by the Additional First Clase Magistrate, Pollachi. While so the petitioner moved 
the Insolvency Court by filing I.P. No. 10 of 1963 in the Sub-Court, Coimbatore. 
In I.A. No. 130 of 1963 the Second Additional Subordinate Judge granted an interim 
aire from arrest in execution of the order in M.C. No. 10 of 1961 on the file 
of the Additional First-Class Magistrate, Pollachi, till the disposal of the Insolvency ° 
Petition. The respondent was also a party to this applscation. After the passing 
of this order, the petitioner under section 488 (3) came up before the Additional First- 
Class Magistrate. On rst July, 1963, the petitioner appeared before the Additional 
First-Class Magistrate, Pollachi and filed a counter stating that he is immune from 
arrest by virtue of the order of the civil Court that he could not be committed to 
jail for failure to comply with the order in M.C.No. 10 of 1961. ‘The learned Magis- 
trate considered the question whether the order of the Insolvency Court granting 
interim protection from arrest in execution of the order of the M.C. No. 10 of 1961 
was binding on himi and put an end to his powers to commit the respondent to jail 
even if the failure to pay arrears of maintenance was without sufficient cause. 
The learned Magistrate held that the Insolvency Court by issuing an order of pro- 
tection cannot take away the powers of the Magistrate for ordering imprisonment of 
the erring husband under section 488 (3), Criminal Procedure Code. 


Mr. T. R. Ramachandran, learned Counsel for the petitioner submitted that 
in I.A. No. 130 of 1963 in I.P. No. roof 1963 the respondent was also a party and the 
Subordinate Judge granted protection against payment of arrears due to the respon- 
dentin M.G. No. 10 of 1961 and the respondent having been a party and not having 
challenged that order is forbidden from enforcing payment of arrears of maintenance 
through a criminal Court. It is unnecessary for the purpose of this petition to con- 
sider whether the order granting interim protection under sections 5 and 2 3 of the 
Provincial Insolvency Act is correct or not. The only question for consideration 
is, taking the order o Insclvency Court as valid, whether the criminal Court is 
barred from proceeding under section 488 (3), Criminal Procedure Code. 


In Yahia, In re1, Wadsworth, J., held that arrears of maintenance payable under 
a Magisterial order under section 488 of the Code of Criminal Procedure are a debt 
provable in insolvency within the purview of sub-section (3) of section 46 of the Pre- 
sidency Towns Insolvency Act and in respect of such arrears a protection order can 
be given. In Muni Krishnayya v. Akkulamma*, the petitioner who was the husband 
was directed to pay maintenance to his wife under section 488, Criminal Procedure 
Code. He failed to com ly with the order. The Magistrate found that the husband 
had done so without sufficient cause and sentenced him to suffer rigorous imprison- 
ment. ‘Then the petitioner filed an Insolvency Petition and obtained an order for 
his release under section 2 3 (1) of the Provincial Insolvency Act and, on the strength 
of the order, made an application to the Joint Magistrate for his release. The 
Bench referred to the decision of the Allahabad High Court in Shyma Charan v. 
Anguri Devi?, where the Court declined to accept the contention that the mere fact 
that the applicant has been adjudicated as insolvent showed that he was unable to 
pay the maintenance of his wife and thatconstituted sufficient cause for non-pay- 
ment, and observed that the wording of section 488 (3) shows that in every case it 
is the duty of the Magistrate to find out whether the person ordered to pay mainte- 
nance under section 488 has or has not failed without sufficient, cause to comply 
with the order and neither the protection order nor the adjudication order could he 
conclusive on this point. The learned Judges further proceeded to observe :— 


* Prima facie, of course, it would appear to a Magistrate that an order of protection or an order 
of adjudication would be sufficient to show that failure to comply with an order to pay maintenance 


ooo 
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had not been without sufficient cause, but it cannot be said that the Magistrate’s hands would be tied 
by the order of the Insolvency Court.” ca 
In Emperor v. Mohamed Hussein, itevas held that a protection order under the 
Insolvency Act does not protect the insolvent against the special statutory power of 
committal given to a criminal Court under section 488. 

Section 488 (3) is in the nature of a punishment section by a Magistrate for 
disobedience of his order. It provides that if a person ordered to pay maintenance 
fails without sufficient cause to comply with the order, the Magistrate may issue a 
e a . . 
warrant for levying the amount due and may sentence such person to imprisonment. 
It is clear from the decision in Muni Krishnayya v. Akkulamma*, that whether there is 
an order of the Insolvency Court or not, the Magistrateis bound to enquire into the 
question whether the husband failed to pay the maintenance ordered without suffi- 
cient cause. This implies that the Magistrate is not barred from proceeding with a 
petition undersection 488 (3) by an order cf protection given by the Insolvency 
Court. The view of the Magistrate is therefore correct and is upheld. 

The petition is dismjssed. 

K.L.B. —— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
, PRESENT :—~MrR. JUSTICE K. VEERASWAMI. 


Janardhana Mills, Limited .. .Fetitioner* 
V. 
The Registrar of Companies .. Respondent. 


Companies Act (I of 1956 as amended by Act LXV of 1960), sections 18 (4) and 19 (2)—Construction 
and scope—Failure to file documents relating to alteration within time prescribed—Effect—Application to extend 
tims not made Sais ia ORS Ar E of time—Power of Court to condone delay and extend time— 
Companies Act (LXV of 1960)—Scope and effect of. 

Section 18 (4) of the Companies Act, 1956, does not stand alone, Sections 18 and 19 have to 
be read together, and the power conferred by section 18 (4) to extend the time for the filing of 
documents or for registration of the alteration is controlled by section 19 ?) and the Proviso 
thereto. Section 19 (2) makes it licit that the order of the Court would become void and 
inoperative in the event of failure to file the required documents with the Registrar withm the 
prescribed time. When an order becomes void and inoperative there is no question of reviving 
it unless the statute provides an enabling power. That is what the Proviso to section 19 does, 


Gr 
The amendment effected in 1960 in sections 18 and 19 of the Act of 1956 does not effect any 
material change so far as the effect of a failure to file the documents with the Registrar within the 
prescribed time is concerned. 

Application praying that delay in complying with the provisions of section 18 
of the Companies Act be condoned and the time for filing with the Registrar of Com- 
panies the certified copy of the order in the above Company Petition, together with a 
printed copy of the Memorandum, as altered, be extended till 30th April, 1959, on 
which date the certified copy of the order was filed with the Registrar. 


T. Raghavan, for Petitioner. 

The Government Pleader (A. Alagiriswami), for Respondent. 

The Court made the following 

ORpDER.—This is an application under section 18 (4) of the Indian Companies 
Act, 1956, as amended in 1960, for condoning the delay and extending the time 
for filing the required documents with the Registrar for purposes of registration of 
the alteration confirmed by this Court by its order dated 25th July, 1959, in O.P. 
No. 40 of 1958. Sub-section (1) of section 18 gives the petitioner a period of three 

E a a an! 
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1. A.I.R. 1940 Bom. 344. 868. 
2. I.L.R. 1940 Mad. 692 : (1940) 1 M.L.J. 
* (O. P. No. 40 of 1958) 
Application Ne. 118 of 1962. &th July, 1962. 
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months from the date of the order within which to file the documents with the: 
Registrar. Actually, the petitioner is stated to have filed the document only on 
30th April, 1959, while the time prescribed had expired earlier on 25th October,. 
1958. This petition was taken out as late as 15th January, 1962. 


Learned Government Pleader for the Registrar of Companies raises a prelimi- 
nary objection to the maintainability of the application on the ground that there is no. 
power under section 18 (4) to condone the delay and extend the time. To decide 
this question, it is necessary to notice in better detail sections 18 and 19 of the Act.» 
as amended in 1960. Section 17 relates to special resolytion and confirmation by 
Court of proposed alteration of a memorandum. Section 18 provides for registra- 
tion of the alteration within a prescribed period. For this purpose, sub-section (1). 
of that section states that a certified copy of the order of the Court made under sub- 
section (5) of section 17 confirming the alteration, together with a printed copy of 
the memorandum as altered, shall, within three months from the date of the order, 
be filed by the company with the Registrar. The same sub-section proceeds to say 
that the Registrar shall register the alteration and certify the registration under his 
hand within one month from the date of the filing of such documents. Sub-sections 
(2) and (3), which deal with the effect of registration, are not relevant for present 
purposes. Sub-section (4) confers power upon the Court to extend the time for the 
filing of documents or for registration of the alteration to such period as it thinks 
proper. If this sub-section stood alone, something could have been said in favour of 
the petitioner, for, by its own terms, it does not appear that the power of the Court 
to condone delay and extend time is restricted. But, such a restriction, Says the 
Registrar of Companies, should be read into sub-section (4) because of section 19, 
which deals with the effect of failure to register. Sub-section (1) of this section states 
that no such alteration as is referred to in section 17 shall have any effect until it 
has been duly registered in accordance with the provisions of section 18. 


Sub-section (2) with its Proviso, which is material, reads : 


“ If the documents required to be filed with the Registrar under section 18 are not filed w ithirr 
the time allowed under that section, such alteration and the order of the Court made under 
sub-section (5) of section 17 and all proceedings connected therewith, shall, at the expiry of such: 
period become void and inoperative : 

Provided that the Court may, on sufficient cause shown, revise the order on application. 
made within a further period of one month ”. 


This sub-section is as altered in 1960. Before the amendment, sub-section (2): 
read thus : 

“ Jf the registration is not effected within three months next after the date of the order of the 
Court confirming the alteration, or within such further time as may be allowed by the Court under 


sub-section (4) of section 18, such alteration and order and all proceedings connected therewith shall, 
at the expiry of such period of three months or of such further time, as the case may be, become void: 


Provided that the Court may, on sufficient cause shown revive the order on application made 
within a further period of one month.” 
The amendment in 1960 does not, as it seems to me, effect material change so far as 
the effect of a failure to file the documents with the Registrar within the prescribed 
time is concerned. 


The argument on behalf of the petitioner is that sub-section (4) of section 18, 
as it stands, confers unrestricted power upon the Court to condone delay and extend 
time as it thinks proper and that nothing in sub-section (2) of section 19 or the Proviso. 
thereto limits or cuts down the wide ambit of sub-section (4) of section 18. I am 
unable to accept this construction. As I said, sub-section (4) of section 18 does not 
stand alone. For a proper understanding of the real scope of sections 18 and 19 
they must be read together, and so read, it is clear that the power conferred by sub- 
section (4) of section 18 is controlled by sub-section (2) of section 19, particularly 
by the Proviso thereto. Sub-section (2) of section 19 makes it explicit that the order 
of the Court will become void and inoperative in the event of failure to file the required 
documents with the Registrar within the prescribed time. This itself would indicate 
that an application to extend time should be made before the order becomes void 
and inoperative. Normally, when an order becomes void and inoperative, there 
is no question of reviving it, unless the Statute provides an enabling power. That 
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is what the Proviso does. The Proviso states that notwithstanding the defęct, 
provided an application for extension of time is made within a period of one 
month from the expiry of the period of three months contemplated by sub-section 
(1) of section 18, the Court may, for sufficient cause shown, extend the time after 
reviving the order. This Proviso resolves any possible doubt and makes it crystal 
clear that normally there is no power to extend the time unless an application 
therefor is made before the order becomes void and inoperative, and that the Proviso 
„san exception to that rule enabling the Court to nevertheless extend the time only 
if and when the application is made within a period of one month from the expiry 
of the period of three mortths. ’ 


On this view of the scope of sections 18 (1) and 19 (2) with the Proviso, I uphold 
the objection of the Registrar of Companies and rule that there is no power to condone 
the delay and extend the time since the application has been made beyond the time 
provided by the Proviso to sub-section (2) of section 19. 


Sri Raghavan contends that this Court, in Application No. 2514 of 1958, made 
an order condoning the delay and extending the time, although an application was- 
made beyond the time contemplated by the Proviso to sub-section (2) of section 19. 
Tt is further pointed out by the learned Counsel that the Registrar himself, on that 
occasion, had no objection. But the order of this Court docs not show that the 
precise scope of section 18 (4) read in the light of sub-section (2) of section 19 with 
its Proviso had been considered. It was not considered obviously for the reason, 
as Sri Raghavan himself says, that the Registrar did not raise the objection. 


The petition is dismissed, but in the circumstances with no order as to costs. 


P.R.N. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE JAGADISAN AND MR. JUSTICE SRINIVASAN. 
S, T. Adityan and others .. Petitioners* 


5 A 
The First Income-tax Officer, City Circle IV, Madras-10 .. Respondent. 


Income-tax Act (XI of 1922), sections 4 (3) (1), 5 (8)—Income-tax Officer —Income from trust—Claim for 
exemption—Assessment not yet taken up—Preliminary order rejecting claim—Order based on the views of Central 
Board of Revsnue—Order ilegal—No provision of law for such preliminary order befors assessment. 


Constitution of India, (1950), Articla 226—Scope—Writ of Prohibition—Issued to correct excess and 
abuse of jurisdiction by inferior tribunals—Income escaping —Inttiation of proceedings by Officer by 
notice—Assesses filing returns—Claim for exemption of tax—No ground to issue a writ of prohibition—Officer 
within jurisdiction to proceed with assessment. Yh, 


The petitioners as trustees of a trust in regards to a daily n aper with the object, infer alta, 
of establishing the daily as an"organ of educated public opinion, claimed that the entire income 


from the trust was exempt from tax. They were carrying on prolonged correspondence with the . 


Department without being assessed for the assessment years from 1955-56 to 1961-62. The Officer 
issued notices under section 34 of the Act in 1960 in respect of the assessment years 1955-56 to 1958-59. 
Meanwhile on the insistence of the assessees the Officer passed a preliminary order rejecting the claim 
for exemption under sestion 4 (3) ay of the Act basing his order on the views of the Central Board 
of Revenue. The assessee had returns in pursuance of notices under section 22 (2) in regard to 
subsequent years. The petitioners applied under Article 226 of the Constitution praying for a writ 
of certiorari to quash the preliminary order of the Officer rejecting their claim for exemption and a 
writ of Prohibition to restrain the Officer from proceeding to assess them in pursuance of notice issued 
under sections 34 and 22 (2). 


Held : Certiorari lies to quash the proceedings of a statutory authority which has erred in failing 
to conform to the statute. It lies to set aside an order of the authority which makes no Secret of the 
fact that the order emanated from another quarter and was not its declaration. 


je a a SS 


* W.P. Nos. 1393 of 1961 and 276 to 282 of 1963. 4th October, 1963. 
15 
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To listen to both sides fairly, to act in accordance with the law and withm the bounds of its juris- 
‘diction and to reach an honest conclusion are the basic principles from which no judicial tribunal can 


Whatever may be the position of the Central Board of Revenue as the topmost administrative 


authority, it cannot tell the assessing authority what to do and what not to do in regard to a particular 
assessment, 


Such a power, if assumed to exist in the Board, would be calculated to deprive the E eE 
of his statutory function and would be against the grain of the judicial powers which the officer is 
supposed to exercise. 


It is patent from the order under challenge that the Officer didenot render any decision of his 
‘but only voiced the view of the Board of Revenue. f 


It is not necessary to condemn the order of the Officer on the of the Board’s interference. 
The order is bad because there is no provision of law enabling the Officer to give any advance decision 
‘on a relicf claimed by the assessee as regards the assessment. If the Officer has not assessed the peti- 
tioners the PPE Ay or oeaan of ae exemption pag section 4 (3) q ) of the Act can be decided 
-only as part of the assessment itself, and any expression inion on the question preliminary to 
the assessment would be illegal and this would not less be a0 becainne the assessees themselves forced 
-a decision prematurely, 


A writ of prohibition is an instrument of judicial control to prevent an excess or absue of jurisdic- 
tion by inferior tribunals and also lies in cases of departure from rules of natural justice. Prohibition 
will not lie to correct an error of law, or a mere irregularity of procedure, or a wrong decision on the 
merits or proceedings unless there is an excess of jurisdiction. 


The jurisdiction of the Officer peed aoc under section 34 of the Act on the alleged ground 
escaped assessment cannot be doubted. The fact that the petitioners claim exemption under 
section 4 (3) (1) of the Act would not defeat his jurisdiction. The Officer has also jurisdiction to call 
upon the petitioners to submit the statutory returns under section 22 (2) of the Act. If the assessees 
have filed their returns the plea that the Officer should not proceed with the enquiry to make the 
assessment on the alleged applicability of the exemption under the section would be of no avail and 
would in no way affect the jurisdiction of the Officer. 


The question of exemption under section 4 (3) (1) of the Act cannot be determined by a bare 
perusal of the terms of the written trust. The nature of the trust, whether it is religious or charitable, 
private or public, may be gathered from the declared objects of the trust. ‘There can be no extrinsic 
-evidence to determine this, But the true purpose of the trust cannot be concluded by the deed of trust. 


If it were to be held that the true object and of the trust should be gathered only from the 
‘four corners of the instrument of the trust, it would lead to the strange result of forms taking precedence 
-over the substance and tax being avoided by mere devices and tricks. 


There is no jurisdictional error on the part of the Officer and therefore the writ of prohibition is 
wholly misconceived and unsustainable. But the preliminary order of the Officer deciding the ques- 
tion of exemption has to be quashed by certiorari. The Officer has to go into the question of exemption. 


Petition under Article 226 of the Constitution of India, praying that in the 
‘circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari calling for the records in G.I. No. 301-t, 
dated 6th November, 1961, on the file of the First Income-tax Officer, City Circle IV, 
Madras-10, and quash the same and 


Petitions under Article 226 of the Constitution of India, praying that in the 


,, circumstances stated in the affidavit filed in support of W.P. No. 1393 of 1961, the 
-High Court will be pleased to issue writs of prohibition, prohibiting the respondent 


from proceeding with the notices under section 34 of the Income-tax Act, dated 20th 
February, 1960, for the assessment year 1955-56, under section 22 (2) of the Income- 
tax Act for the assessment year 1961-62, under section 34 of the Income-tax Act for 
‘the assessment years 1956-57, 1957-58 and 1958-59 and under section 22 (2) of the 
Income-tax Act for assessment years 1959-60 and 1960-61 or taking other steps on 
the basis of the impuyned decision of the First Income-tax Officer, City Circle IV, 
Madras-10, in G.I. No. 301-t, dated 6th November, 1961. 


K. Rajah Iyer for K. Srinivasan, D. S. Meenakshisundaram and K. N. Srinivasan, 
for Petitioners. 


Advocate-General (V. K. Thiruvenkatachari’ for S. Ranganathum, for Res- 
pondent. 
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The Judgment of the Court was delivered by 


Jagadisan, J.—These are petitions under Article 226 of the Constitution filed 
by the same petttioners in relation to the same subject-matter. In Writ Petition 
No. 1393 of 1961 the prayer is for the issue of a writ of certiorari to quash the 
order of the First Income-tax Officer, City Circle IV, dated 6th November, 1961, 
in G.I. No. 301-t. In Writ Petitions Nos. 276, 278, 279 and 280 of 1963 the 
petitioners pray for the issue of a writ of prohibition to forbear the Income-tax 

°Officer, Special Investigation ‘A’ Circle, from proceeding with enquiries 
commenced under section 34 of the Indian Income-tax Act in regard to the assess- 
ment years, 1955-56, 1956-57, 1957-58 and 1958-59, respectively. In Writ Petitions 
Nos. 277, 281 and 282 of 1963 the petitioners pray for the issue of a writ of 
eee restraining the Income-tax Officer, Special Investigation ‘A’ Circle, 

om proceeding with further enquiries in pursuance of notices issued under 
section 22 (2) of the Income-tax Act in relation to the assessment years 1961-62, 
1959-60 and 1960-61, respectively. 


The facts are briefly as follows : Dina Thanthi is a daily newspaper in Tamil 
having a very wide circulation. It is a business which was started by one S. B. Adityan 
in the year 1942. He was the sole proprietor of this business of carrying on a daily 
newspaper. He constituted a trust called the Thanthi Trust under a registered instru- 
ment, dated 1st March, 1954. The petitioners style themselves as the trustees of 
this trust. The deed recites the purposes of the trust to be— 


f (a) to establish the Dina Thanthi or Dally Thanthi as an organ of educated public 
opinion for the Tamil reading public ; 


(b) to disseminate news and to ventilate opinion upon all matters of public interest 
through the said newspaper ; and 


(c) to maintain the said newspaper and its press in an efficient condition devoting the 


surplus income of the said per and its p after defraying all expenses, m improving and. 
enlarging the said newspaper and its services and placing the same on a footing of permanency. 


The founder of the trust, S. B. Adityan, appointed himself and two others, 
S. T. Adityan and B. R. Adityan, as the first batch of trustees to carry on and administer 
the trust. The trustees were empowered to appoint one of themselves as the Director. 
He was empowered to borrow money on security or otherwise, to enter into con- 
tracts for the trust, to operate on the banking accounts of the Daily Thanthi, to give 
valid receipt for moneys payable or owing to the trust and to do such other things 
and perform such other acts as the trustees may from time to time generally or specially 
authorise him to do. S. B. Adityan was the first Director so appointed. The trust 
deed also provides that, if for any reason the Daily,Thanthi were to become extinct 
or defunct by ceasing to carry on the newspaper business, the property of the trust 
may at the discretion of the trustees be employed for any charitable purpose. The 
author of the trust, therefore, created a trust to carry on the business of conducting 
the daily newspaper in Tamil which he was previously carrying on as his own. The 


printing machinery, the printing types, furniture and accessories together with the -., 
good-will of the business were all transferred to and vested in the trustees. The peti-- 


tioners claim that the entire income derived from this trust and which, according to 
them, is applied only for purposes of the trust, is exempt from being assessed to 
income-tax under section 4 (3) (1) of the Indian Income-tax Act. The bone of con- 
tention between the petitioners and the Income-tax Officer is, therefore, whether the 
exemption claimed is well-founded or not. 


We must mention even at the outset that the petitioners have not been assessed 
to tax as yet in regard to any of the assessment years, 1955-56 to 1961-62 negativing 
their claim for exemption. It appears that in spite of the indefatigable efforts on 
the part of the petitioners to escape the clutches of the taxing authorities even with- 
Out an investigation of the facts, the Department has steadily abstained from 
adopting such an arbitrary course. 


e 
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. There has been a good deal of correspondence between: the petitioners and the 
Income-tax Department. On 20th April, 1957 the First Additional Income-tax 
OL cer, City Circle II, Madras, called upon the Director to let him know if the income- 
derived from the newspaper business was applied wholly for the purpose of the 
institution. By his letter, dated 25th April, 1957, the Director asserted that the income 
was applied solely for purposes of the trust and claimed to have a declaration that 
the income was exempt from taxation under section 4 (3) (1) of the Act. The Officer 
then called for the trust accounts for three years ending 30th June, 1956 and also. 
directed the production of the profit and loss statements and balance-sheets for the* 
said period. This request was complied with on 21st May, 1957. A few days there- 
after the Director of the trust again pressed the Income-tax Officer to recognise the 
eligibility of the trust for exemption. This request was repeated by the trustee om 
7th November, 1957. ‘The Income-tax Officer called for the first issue of the Dina. 
Thanthi and for the subsequent editions of the daily issued on the oceasion of anni- 
versaries. The Director filed two sets of photostat copies of the leading articles. 
from the issue, dated 31st December, 1942, and from other anniversary issues. The 
first issue of the paper was on 1st November, 1942, but the trustee averred that a copy 
of that issue was not available. Then the Income-tax Officer called for a list of shares 
purchased in the name of S. B. Adityan or in the name of the Thanthi Trust for the 
years ended 30th June, 1956, 30th June, 1957 and 30th June, 1958. This information 
was furnished. The petitioners were next called upon to furnish details of the income 
earned by the trust from year to year after its formation and how such income had 
been utilised. The petitioners stated that the particulars called for were furnished. 
But it appears, however, that the trust did not furnish all the information called 
for by the Income-tax Officer. The trustees were claiming repeatedly and persistently. 
that the income of the trust was exempt from taxation. Eventually the me-tax. 
Officer issued notices under section 34 of the Act on 23rd February, 1960, in respect 


; Of the assessment years, 1955-56, 1956-57, 1957-58 and 1958-59. The petitioners 


filed returns in respect of each year on 26th April, 21st July, 18th August, 1960 
and 6th December, 1961. They also submitted their returnsin respect of the years, 
1959-60, 1960-61 and 1961-62 on 20th December, 1961, 28th April, 1962 and 24th 
May, 1962 respectively. It is needless to encumber this judgment with the details 
of the correspondence between the petitioners and the Department. We may, 
however, point out that the petitioners in their letter, dated 20th October, 1961, 
pressed the Income-tax Officer to decide the question whether the Thanthi Trust 
was a trust of such a description as would enable it to claim that its income would 
be exempt from tax under section 4 (3) (1) of the Act. In response to his request 
or, demand as we would like to call it, the Income-tax Officer wrote back on 6th: 
November, 1961, as follows :— 


Subject.—Decision on exemption claimed under section 4 (3) (1) of the Act. Your letter,. 
dated 20th October, 1961. 


The claim to have the income exempted under section 4 (3) (1) of the Act has been carefully 
considered by the Board ; it is found that the real object of the trust is different from its declared 
object. Further the income derived from the paper is not applied wholly for religious or charitable 
Purposes as contemplated in the said section. 

“a 
Having regard to these"facts, the claim for exemption under section 4 (3) (1) of the Act is hereby 


Kindly therefore file the returns immediately. 


It is this order which is challenged in the petition for the issue of a writ of 
certiorari, 


It is quite plain that the Income-tax Officer passed the above order having. 
regard to the opinion tendered by the Board which is the Central Board of Revenue, 
New Delhi. We-directed the Department to produce the letter of the Central Board 
to the Income-tax Officer. It has been placed before us. The letter of the Board 
is dated 20th October, 1961, and it runs as follows :— a 


? 
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From : ae l -= . 
The Secretary, e 
Central Board of Revenue. 
To : 
The Commissioner of Income-tax, Madras. 
Sir, 
Subject— < 


I am directed to refer to the correspondence resting with your letter C. No. 212 (657, dated 
the 23rd August, 1961; on the above subject. 


The matter has been carefully considered in the light of the reports furnished by you in this 

behalf. These reports as also the standing counsel’s opinion show that the real object of the trust 
is different from, its declared obj and secondly the income derived from the paper is not applied 
«wholly for religious or charitable purposes. Having regard to these facts, the Board is of the view 
that the claim for exemption should be refused. 
It appears that the petitioners themselves addressed a letter on 6th October, 1961 
to the Hon’ble Minister for Finance, Union Government. A copy of that letter 
has been produced by the petitioners and placed before us, In that letter the 
petitioners state as follows :— 


___ It is a fundamental principle that the firat thing to decide is whether the trust is exempt, then, 
if it is exempt it need not file returns. 


But in our case for five years the Department has kept the matter pending, and has asked us to 
go on filing returns. What is more, every time a new officer comes to our division he begins a 
new round of the same old matter which his predecessors had interrogated. 
Our prayer therefore is— 
: (1) papers relating to the Thanthi Trust pending before the Central Board of Revenue be 
immediately called, and 
(2) urgeat orders be passed exempting the Thanthi Trust from income-tax under the old Act. ` 


The significance of the reference to the old Act is that under the new Act the exemp- 
tion has been completely taken away. It is difficult to understand under what pro- 
vision of the Indian Income-tax Act or any other enactment the petitioners approa- 
ched the Hon’ble the Finance Ministér to grant exemption from tax. But, we are 
not concerned with the attempts made by the petitioners to obtain the benefit of 
exemption, as the sole question now before us is whether writs can issue granting 
the reliefs prayed for. 


We shall first take up the petition for the issue of a writ of certiorari. With- 
out mincing matters we may straightaway say that the impugned order cannot stand. 
A worse specimen of a quasi-judicial order would be hard to find. Certiorari lies 
to quash the proceedings of a statutory authority which has erred in failing to con- 
form to the statute. It, of course, lies to set aside an order of the authority which 
makes no secret of the fact that the order emanated from another quarter and was . 
not the result of its deliberations. Extraneous influence in passing quasi-judicial 
orders vitiates them. If such a thing is manifest on the face of the record the Court 
cannot stand idly by ; its plain duty is to quash it. To listen to both sides fairly, . 
to act in accordance with law and within the bounds of its jurisdiction and to reach 
an honest conclusion are the basic principles from which no judicial tribunal can 
depart. The intended purpose of writs is to direct observance of these principles 
in instances where they are overlooked or flouted. 


The learned Advocate-General, appearing for the Department, did not seek 
to support the order and quite frankly submitted that he was not anxious to sustain 
it in its present form at the:present stage. He, however, very properly drew our 
attention to the fact that the petitioners themselves really invited the trouble and 
urged that the Income-tax Officer is not to be blamed. We have no doubt that the 
petitioners wanted to short-circuit the machinery. of assessment and, therefore, 
approached the highest Government quarters in New Delhi so that the Income-tax 

cer can be overawed and forced to give a decision in their favour. We are not 
suggesting that the petitioners were guilty of any impropriety In the matter. They 
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were not hopeful of making the Income-tax Officer see reason and to perceive the 
true legal position and, therefore, desired to hawe the matter dealt with at the highest. 
level possible. This accounts for their correspondence with the Finance Minister 
or the Central Board of Revenue. However, misguided an assessee may be in his. 
efforts to avoid tax, the Income-tax Officer should not become unsteady and get. 
out of his mooring and succumb to the importunities of the assessee and give a 
decision prematurely, not warranted by the statute. We are not inclined to exone- 
Tate the Income-tax Officer wholly from the muddle into which he got because of * 
a clever move on the part of the petitioners. . 


It is patent from the face of the order under challenge that the Income:tax Officer 
did not render any decision of his, but only voiced the view of the Central Board 
of Revenue. There was some debate before us as to how far the Board can inter- 
fere with the .course of assessment proceedings. The learned Advocate-General 
referred to the provisions of section 5, sub-section (7-B) and section 5, sub-section 
(8). They read as follows :— ; 


Section 5 (7-B).—The Director of Inspection, the Commissioner or the Inspecting Assistant 


of making any inquiry under this Act (which he is hereby empowered to do), the Director of Inspec- 
tion, the Commissioner and the Inspecting Assistant Commissioner shall have all the powers that 
an Income-tax Officer has under this Act in relation to the making of inquiries, 

Section 5 (8).—All officers and persons employed in the execution of this Act shall observe and 
follow the orders, instructions and directions of the Central Board of Revenue. 


Provided that no such orders, instructions or directions shall be given so as to interfere with 
the discretion of the Appellate Assistant Commissioner in the exercise of his appellate functions. 


The Central Board of Revenue which is constituted by the Central Board of 
Revenue Act (IV of 1924) is at the apex of the hierarchy of executive authorities 
constituted under the Indian Income-tax Act. It has got powers of superintendence- 
and control over the whole of the Department. It has got powers to make rules 
and to issue orders, instructions and directions to all officers and persons employed 
in the execution of this Act. The -Director of Inspection, which term includes the- 
Additional Director, the Deputy Director and the Assistant Director of ‘Inspection, 
is appointed by the Central Government and is subject to the control of the Centrat 
Board of Revenue. Section 5, sub-section (7-B) in terms does not refer to the 
Central Board. It is not possible to equate the Director of Inspection to the Board 
as he is only a subordinate to the Board. Even the enumerated authorities men- 
tioned in section 5, sub-section (7-B) may only issue instructions for the guidance 
of Income-tax Officers in the matter of any assessment. They cannot get substituted 
for the Income-tax Officer and constitute themselves into the assessing authority. 
The nature of the jurisdiction contemplated under section 5, sub-section (7-B) is. 
only of an advisory character. Whatever may be the true position of the Board, 
as the topmost administrative authority it cannot, in our opinion, tell the assessing 
authority, the Income-tax Officer, what to do and what not to do in regard to a 
particular assessment. It would not follow from section 5, sub-section (8) that 
except the Appellate Assistant Commissioner the other authorities would be subject 
to the control of the Board in the matter of any assessment. The Board with all 
the plenitude of its power cannot direct any Income-tax Officer to tax A’ or not 
to tax ‘B’. Such a power if assumed to exist in the Board would be calculated to- 
deprive the assessing officer of his stautory function and would be against the grain 
of the judicial powers which the officer is supposed to exercise. If the Appellate 
Assistant Commissioner is not bound by the Board’s orders, but the Income-tax. 
Officer is so bound, does it mean that the appellate authority can sit in judgment 
over the Board’s decision which the Income-tax Officer gave effect to? Surely 
that cannot be the correct position. 


In the present case it is not necessary to condemn the order of the Income:tax. 
Officer, dated 6th November, 1961, on the ground of the Board’s interference. Tn 
our judgment the order is bad because there is no provision of law enabling the- 
Income-tax Officer to give any advance decision on a relief claimed by the assessee- 
as regards their assessment. The Officer has not yet assessed the petitioners. The 


S 
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applicability or otherwise of the exemption under section 4 (3) (1) can be considered 
and decided only as part of the assessment itself. Any expression of opinion on 
the question preliminary tothe assessment would be illegal and this would not be 
less so because the assessees themselves forced a decision prematurely. We are, 
therefore, of opinion that the order of the Income-tax Officer, dated 6th November, 

1961, is liable to be quashed. : 


Turning now to the writs of prohibition, the question is whether the petitioners 
have good grounds to prevent the Income-tax Officer from proceeding to levy, assess- 
ment either as a result of proceeding commenced under section 34 of the Act or other- 
wise. The jurisdiction of the Income-tax Officer to start proceedings under section 
34 of the Act on the alleged ground of escaped assessment cannot be doubted. The 
fact that the petitioners claim exemption under section 4 (3) (1) of the Act would 
not defeat the jurisdiction of the officer but would only enable the petitioners not 
to be assessed if ultimately the officer were to hold that the income of the trust would 
be exempt. The officer hag also the jurisdiction to call upon the petitioners to submit 
the statutory return under section 22 (2) of the Act. It seems that the petitioners 
have now filed the returns. They, however,-submit that the officer should not 
proceed with any enquiry to make the assessment because of the alleged applicability 
of section 4 (3) (1) of the Act. This again is a matter which would in no way affect 
the jurisdiction of the officer but which would eventually have a bearing on the 
question whether the income is really assessable to tax or not. It cannot, therefore, 
be said that the officer has transgressed his jurisdictional limits either in the matter 
of his having issued notices under section 34 or in his attempt to hold an enquiry 
as regards the true character of the income of the petitioners, viz., whether the income 
is outside the purview of the Act. . 


The scope of a writ of prohibition is fairly clear. A writ of prohibition is an 
instrument of judicial control to prevent an excess or abuse of jurisdiction by inferior 
tribunals. Where a tribunal assumes or threatens to assume a jurisdiction which - 
it does not possess prohibition may issue so long as the proceedings are not complete. 
Prohibition also lies for a de from rules of natural justice. Ifthe presiding 
officer of the inferior tribunal is interested in the Jis, or is otherwise biassed he can 
be restrained by prohibition from acting further in the matter. It is, however, well 
settled that prohibition will not lie to correct an error of law, or a mere irregularity 
of procedure, or a wrong decision on the merits of proceedings unless there is an 
excess of jurisdiction. Sometimes the two writs, prohibition and certiorari, overlap. 
In one action the applicant may seek to quash an order and restrain an imminent 
transgression of jurisdiction. But, the scope of prohibition is narrower than that of 
certiorari. While certiorari may go to correct a manifest error of law on the face 
of the record even if the tribunal had acted within its jurisdiction, prohibition cannot 
prevent a threatened irregularity or illegality by the tribunal within its ostensible 
jurisdiction. ‘ No jurisdictional fault, no prohibition,” would not merely be a good 
working rule in the administration of writs, but would be a succinct and correct 
statement of the nature and function of a writ of prohibition. 


Ferris in his Book on the Law of Extraordinary Legal Remedies observes thus : 


It is well settled that a writ of prohibition may not be used to usurp or perform the functions 
of an appeal, writ of error or certiorari, or to correct any mistakes, errors or irregularities in decid- 
ing any question of law or fact within its jurisdiction. The office of the writ...... is to prevent an 
unlawful assumption of jurisdiction, not to correct mere errors and irregularities in matters over 
which the Court has cognizance. ... Where there is authority to do the act, but the manner of doing 
it, is improper, the writ will not lie. In other words, whatever power is conferred may be exercised, 
and, if it be exercised injudiciously, erroneously or irregularly, it amounts to error merely and not 
to a usurpation or excess of jurisdiction. In such a case, however gross the error, irregularity or 
mistake, the writ does not lie, not because, as is sometimes erroneously stated, there exist other ade- 
quate remedies, or such remedies are inhibited, but for the reason that there has been no usurpation 
or abuse of power (page 439). 


The question that arises for consideration is whether the Income-tax Officer 
has exceeded ‘or is about to exceed his powers under the statute. Mr. K. Rajah 
Ayyar, the learned Counsel for the petitioners. contended that if the income of the 
trust should not be taxed in view of séction 4 (3) (1) of the Act the officer must 
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‘be-deemed to be acting in excess of his jurisdiction in compelling the petitioners 
to participate in the proceedings for assessmeng But unless and until it is established 
that the petitioners are clearly within the ambit of section 4 (3) (1) of the Act the 
Income-tax Oficer would have jurisdition to conduct the assessment proceedings. 
. It must not also be forgotten that it is part of the jurisdiction of the Officer himself 
to decide the question of exemption claimed by the petitioners. Mr. Rajah Ayyar 
did not dispute this position, but he, however, submitted that there is no necessity for 


any nek in this behalf as the terms of the trust deed, read in the light of section 4 (3)e 


(1) of the Act, clearly establish that the income one not,to be taxed. In our opinion 
the question of applicability of section 4 (3) (1) of the Act cannot be determined by 
a bare perusal of the terms of the written instrument of trust. 


We shall now examine section 4 (3) (1) of the Act to see whether the contention 
. ‘Of the petitioners can be sustained. A claim for exemption should satisfy four 
essential conditions: (i) The property from which the income is derived should be 
held under trust or other legal obligation. (ii) It should be so held for religious or 
‘Charitable purposes. (Charitable purpose is defined to‘include relief of the poor, 
education, medical relief and advancement of any other object of general public 
utility.) (iii) Where property is held wholly for religious or charitable purposes the 
exemption would be available only to such portion of the income as is in fact applied 
or accumulated for application ; where the property is held in part only for religious 
or charitable purposes the exemption is limited to income in fact applied or finally 
set apart for application for such purposes. (iv) The portion of the income as is 
in fact applied or accumulated or set apart for application to religious or charitable 
‘purposes must be utilised within the taxable territory. The Act also limits the scope 
of exemption only to income from property held under a trust or other legal obliga- 
tion which is not for private religious purposes not enuring for the benefit of the 
public. It is quite clear that the exemption is available only as regards the income 
which is devoted for the religious or charitable purposes or which is accumulated to 
‘. ‘be devoted for that purpose or which is set apart for that purpose. It is quite essen- 
: tial that not merely should the property be held in trust for religious or charitable 
~ purpose but also that the purpose must be carried out by the application of the 
income. 


Mr. Rajah Ayyar conceded that it would be open to the Department to go into 
ithe question as to how far the income of the Thanthi Trust was in fact used and appro- 
priated for the charitable purposes mentioned in the deed of trust. That, therefore, 
an enquiry as regards the applicability of section 4 (3) (1) of the Act is called for 
‘and is perhaps inevitable cannot be doubted. Section 4 (3) (1) has not merely to be 
read along with the various sub-clauses mentioned therein but has to be applied to 
the facts and circumstances of eaeh case notwithstanding the declaration of trust 
for religious or charitable purposes solemnly made in written instruments. We do 
not think that it would be a sound proposition of law to state that the Income-tax 
-Officer should be bound by the language of the instrument and should not be per- 
mitted to look outside the instrument to determine the true character of the income. 
What is decisive is not the phraseology of the deed which is only what the author of 
the trust professes to do, but what follows the creation of the trust. The nature of 
the trust, whether it is religious or charitable, private or public, may be gathered 
from the declared objects of the trust. There can be no extrinsic evidence to deter- 
mine this. But the true purpose of the trust cannot be concluded by the deed of 
trust. A declaration of a religious or charitable purpose will not, by itself, be suffi- 
cient to fulfil the requirements of the exempting provision. The property must be 
‘held under a trust or other legal obligation for a religious or charitable purpose. 
Whether it is so held or not would depend upon the recitals inthe Document and the 
‘conduct of the assessee. Mr. K. Rajah Ayyar contended that the Department has 
not attacked the deed as mere sham to defeat tax, and that therefore, no scrutiny 
is called for to determine whether or not the trust is of a kind falling within the section. 


f’ ™ 


‘He further contended that a deviation, if any, by the assessee from the declared pur- ` 


pose would amount to breach of trust but would not detract from the declaration 
and that if such a declaration is within the ambit of the section, the assessee 
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would be entitled to the benefit of its saving without adducing proof aliunde to-the 
deed. We are unable to accept this as the correct position in law. In our opinion 
the Department is not precluded from ascertaining the true purpose of the trust, 
‘without being limited to the content of the trust deed, and muzzled by it. 


We have already extracted the terms of the trust deed setting out the objects 
and purposes of the Thanthi Trust. One of the objects is to establish the daily as 
an organ of educated public opinion for the Tamil reading public. 


n ee 
Whether this object is sufficient to clothe the trust with the character of a charitable 


trust is itself a difficult quéstion. Supposing, however, that Dina Thanthi paper does . 


not actually educate public opinion, then the claim for extension would fail even on 
the footing that the purpose disclosed is a charitable purpose. Let us take a hypothe- 
tical case. A trust is constituted to carry on a daily newspaper with the avowed object 
that it should*serve as an organ of educated public opinion. But, if in reality the 
paper merely serves the purpose of carrying on a political propaganda for the advance- 
ment of any organization of party and for the success of such party in electioneering 
campaign, can it be said that the income of the trust would be exempt under section 4 
(3) (1) of the Act ? The answer can only bein the negative. Will it be open to carry 
on a yellow press by a trust with the declared object of educating public opinion 
and claim the exemption ? Certainly not. There can be no question that the dec- 
lared object and purpose of the trust is one thing and the actual carrying on of the 
press is a totally different thing. Ifit were to be held that the true object and purpose 
of the trust should be gathered only from the four corners of the instrument of the 
trust it would lead to the strange result of forms taking precedence over the sub- 
‘stance and tax being avoided by mere devices and tricks. 


The decision in All-India Spinners’ Association v. Commr. of Income-tax, Bom- 
bay}, was relied upon by the learned Counsel for the petitioners in support of the 
proposition that the purpdse of the trust should be gathered only from the document 


creating the trust. That was also a case where an assessee under the Indian Income- _ 


tax Act claimed the benefit of section 4 (3) (1). The question referred to the Bombay 
High Court was 

Whether having regard to the objects of the Association and the manner in which they are 
carried out and the purpose for which its funds are applied the income of the Association is liable 
to income-tax and/or super-tax ? 


Mr. K. Rajah Ayyar relied upon the following passage in the judgment of Lord 
‘Wright at page 487 : 

It is not really questioned that the practice has been to use the surplus income for the purposes 

of the Association and that the business has been carried on in pursuance of the primary purpose in 
addition mainly by beneficiaries of the Association. The practice however is not enough. The 
‘purpose 1s to be ascertained from the constitution. In their Lordships’ judgment its provisions 
already quoted show a trust or binding obligation so to carry it on. The constitution is a written 
instrument, the terms of which bind not only the trustees and council, but the members who by 
their application for membership accept its rules. Any departure either by the trustees or council 
.or members from the rules would be a breach of trust or legal obligation which the Court could 
restrain. 
It was found as a fact in that case that the real underlying object of the Association 
was to benefit the poor agriculturists in the villages, specially at the time of the year 
when they had no work as agricultural labourers. The following passage indicates 
that the Board did not limit the enquiry regarding the true purpose to the written 
instrument. In fact there was no trust deed nor any clear declaration of trust. 

The limits fixed by the section must be strictly observed and its definition must be satisfied by 
-the character of the Association and its activities. Whether that is so depends on the true construc- 
tion of the section and on the meaning and effect of the constitution which defines the character 
‘of the Association. The construction of the section is obviously a question of law, but so also the 
question what is the real purpose of the Association. The Court must make its decision on-the 
latter pomt on the basis of the facts found for it, but given the facts, the question is one of law. 


We are not prepared to hold that this decision is authority which would enable the 
assessee to prevent the Department from going into the question as to what is the 
ee ieee ike cla ea ia ee ee ee ee 


I. LR.71 LA‘159 : LIAR, (1945) Bom. 153 : (1944) 2 M.LJ. $10: 12 LT.R. 482, 487. 
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real object and purpose of a trust while claiming the benefit of section 4- (3) (1) of 
-the Act. 

Learned Counsel on both sides referred to the decision of the Judicial Committee: 
in Tribune Press Trustees, Lahore v. Income-tax Commissioner! and to that of the 
Supreme Court in Laxman Balwant v. Charity Commr., Bombay*. In the case before 
the Judicial Committee a testator by his will declared that his property in the stock 
and good-will of the Tribune Press and Newspaper in Anarkali, Lahore, should vest 
permanently in a committee of ‘trustees and that they should maintain the said press 
and newspaper in an efficient condition, keeping up the liberal poly of the said. 
newspaper and devoting the surplus income of the ptess and newspaper after 
defraying all current expenses in improving the newspaper and placing it ona footing 
of permanency. The Income-tax Authorities assessed the trustees to income-tax in 
respect of the income of the trust. It was held by the Judicial Committee that the evi- 
dence as to the character of the newspaper, during the period the testator conducted 
it, did not establish that the dominant purpose of he trust was a political one. 
The object of the newspaper was to supply the Province with an organ of educated 
public opinion, which was an object of general public utility, and, so it was held that 
the trust income was exempt from taxation under section 4 (3) (1) of the Indian 
Income-tax Act. 


The Supreme Court dealt with the case which arose under the Bombay Public 
Trust Act. The subject-matter of the trust was a printing press. The prime object. 
of the trust was stated to be the fulfilment of the basic purpose which animated the- 
activities of the late Lokamanya Tilak and which he sought to accomplish through: 
the newspapers, Kesari and Mahratta, after he took charge of them. The will had 
directed the continuance of the two newspapers with their policy entirely unchanged. 
The trust deed stated that the object the Lokamanya sought to achieve through the 
said two newspapers was that of spreading political education through the newspapers. 
and thereby making people alive to their multifarious public activities conducive 
to the nationalideal. It was held that the political purpose in the sense of a propa- 
ganda for the achievement of a political objective was not a charitable purpose as. 
being one 

for advancement of any other object of general public utility 


within section 9 (4) of the Act and hence the trust was not required to be registered’ 
under section 18 of that Act. 


We do not find it necessary for the purpose of disposing of these writs to refer- 
to these cases in detail as we are not now called upon to decide the question whether 
the income of the Thanthi Trust is exempt from income-tax or not. 


Mr. K. Rajah Ayyar for the petitioners however urged that even the facts so- 
far placed before the Department are sufficient to establish that the income of the- 
trust is prima facie not taxable. We are unable to accept this contention. The 
Income-tax Officer is not bound to confine himself only to the terms of the trust deed. 
and to preclude himself from holding an enquiry into the matter on the question. 
whether the declared charitable purpose as found in the instrument is really a chari- 
table purpose and whether the whole or part of the income is to be excluded from tax 
and whether the purpose stated in the instrument is the real purpose. These are- 
matters which are necessarily to be investigated and decided. At any rate, having: 
regard to the materials now placed before us, we are of opinion that no safe conclusion. 
can be reached as regards the applicability of section 4 (3) (1) to the instant case. Nor 
are we satisfied that we have the necessary jurisdiction to go into that question at 
this stage in the face of the present evidence. That is a matter which rests solely- 
and exclusively with the Officer at the present moment and we are unable to say how: 
he can be deprived of that jurisdiction by the issue of writs of prohibition. We 
have already quashed the tentative decision of the Income-tax Officer as disclosed 
in his letter, dated 6th November, 1961. The Income-tax. Officer will now be free. 








1. L.R. (1939) 66 LA, 241 :I.L.R.20 Lah. 2. (1963) 2 S.C.R. 625: 65 Bom. L.R. 349= 
475 : (1939) 2 M-L.J. 444. ALR. 1962 S.C. 1589. ` 
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to decide the question in the light of the terms of the instrument and in the light of the 
further evidence in the case which he is entitled to call upon the assessees to produce. 
It seems to us that the petitioners gave rushed to this Court with writs of prohi- 
bition with a view to scotch the jurisdiction of the Income-tax Officer and to avoid 
a probe into the application of the income of the alleged trust. The petitioners 
are merely crying before they are hurt. If their contentions are well founded they 
can urge them before the Department itself, and, if they fail, they still have a remedy 
before the Income-tax Appellate Tribunal and a further remedy by way of Reference 
to this Court under section 66 of the Act. In our opinion there is no jurisdictional 
error on the part of the In¢ome-tax Officer and therefore, these writs of prohibi- 
tion are wholly misconceived and unsustainable. 

In the result, Writ Petition No. 1393 of 1961 is allowed and the rule nisi is made 
absolute. Writ Petitions Nos. 276 and 282 failand they are dismissed. The rule 
nisi is discharged in each of these petitions. There will be no order as to costs in 
any of these petitions. 

V.S. Orders accordingly. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. S. RAMACHANDRA IYER, Chief Justice, AND MR. Justice K, S. 
RAMAMURTHI. 


Eachan Neelakantan and another .. Appellants* 
D. 
Kumarasami Nadar and another .. Respondents. 

Hindu Law—Joint family property—Management—Right inheres in Manager—Guardian of minor coparce- 
ner-—No right to separate possession or to interfere with power of manager. 

Limitation Act (IX of 1908), Articles 44 and 144—Applicabtlty—Alienation of joint family property by 
mancger—Guardian of mnor coparceners, CO nomine party to transaction—Suit to recover property on minor 
attaining majority—Article 144 apphes—Ariicle 44—Applicabiltty to alienation of exclusive property of minor only. 

In a jvint Hindu family, the right of management of property inheres in the manager. If the 


family consists of a minor member his guardian will not be entitled to separate possession of the minor’s . 
share or even to interfere with the exclusive right of the kartha to manage. 

The position will, however be different, where the minor is the sole surviving member of the 
joint Hindu family. In such a case there being no manager, his guardian can have custody of his. 
property. 

Where coparcenary property is sold by the manager, the mere fact that the guardian of a minor 
member of the family joins in the transaction would net in substance be ee other than sale of 
joint family property by the manager himself ; the joining of the guardian of the minor coparcener as 
a vendor would not alter its essential character. It cannot having regard to the nature of the property, 
ag well as the powers of the guardian, be regarded as a sale or alienation by the minor. A suit by the 
minor coparcener on attaining majority to recover his share from the alienee would be governed by 
Article 144 of the Limitation Act and not by Article 44 of the Limitation Act. 


Article 44 would only be applicable to a suit to recover the property belonging exclusively to the 
minor, and which is sold by his guardian. 

Appeal under Clause 15 of Letters Patent against the Judgment and decree of 
Kailasam, J., dated 14th December, 1961 in S.A. No. 1145 of 1959, preferred against 
the decree of the District Court, Kanyakumari, in A.S. No. 525 of 1957 preferred 
against the decree of the District Munsif of Kuzhithurai in O.S. No. 63 of 1953. 


T. S. Srinivasan, for Appellants. 
T, R. Mani, for Respondents. 
The Judgment of the Court was delivered by 


S. Ramachandra Iyer, C.F.—This appeal which is filed against the judgment of 
Kailasam, J., under Clause 15 of the Letters Patent, raises a question of limitation. 
The appellants with their elder brother constituted a Hindu joint family. They 
instituted a suit (which has given rise to this appeal) for setting aside a sale of a 
Pees ee ee — a 
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joint family property effected by the latter in the year 1942 (28th June, 1118, M.E.) 
in favour of the respondent and for recovery of possession of that property. At the 
time of the sale, the appellants were minor’ Their mother, as their natural 
guardian joined her eldest son and executed the document. 


On 21st January, 1953, admittedly more than three years after the appellants 
attained the age of majority, but within 12 years from the date of the alienation, 
the present suit was instituted. The alienee pleaded inter alia, that the suit must 
be held to be barred by Article 44 of the Limitation Act. Both the Courts below 
without much discussion overruled the plea of limitation. ‘They concurrently found 
that the sale was supported by consideration only in part and they passed a condi- 
tional decree for possession in favour of the appellants and against the respondent on 
payment by the former of a sum of 1,222 fanams—the actual consideration paid for 
the purchase by the respondent. This decree has been set aside on Second Appeal 
by Kailasam, J., on the ground that the appellants being eo nomine parties to and 
represented in the transaction by their mother, Article 44 of the Limitation Act 
would apply and that the claim for recovery of possession would be barred. 


The only question for consideration in this appeal is that where in a sale of 
joint family property by the manager, a minor member of the family is represented 
ceo nomine in the transaction by his guardian, it would be obligatory upon him to 
have it set aside before he can claim recovery of possession of the property on the 
ground that the alienation was not justified. 


Article 44 of the Limitation Act provides a period of three years for suit by a 
ward who has attained majority to set aside a transfer of property by guardian, from 
the date when the ward attains majority. The two relevant requirements of the 
Article so far as the present case is concerned are : (1) the property which had been 
alienated by his guardian should have belonged to the minor, and ( 2) the transaction 
by the guardian should be voidable and not a void one as in the latter case there 
would be no need to set it aside. 


A minor member of a joint Hindu family has undoubtedly an interest in the 
joint family property. He can, for example (if it be for his benefit) sue for partition 
and separate possession of his share of the properties. But all the same, the property 
cannot be regarded as his individual property. The question then is whether 
in regard to such property the natural guardian of the minor can by a conveyance 
{even if it be for necessity) pass title to the purchaser of the minor’s interest in the 
joint family property. Ifhe can do so the minor will be bound to set aside the aliena- 
tion and Article 44 would apply. Otherwise there would be no need to have the 
transactions set aside and the minor who wants to repudiate the transaction can sue 
for recovery of possession from the alienee within the period prescribed by Article 144. 


Before referring to decided cases on the question it will be useful to advert 
briefly to the principles. In a joint Hindu family, the right of management of 
property inheres in the manager. If the family consists of a minor member his 
guardian will not be entitled to separate possession of the minor’s share or even to 
interfere with the exclusive right of the kartha to manage. The position however 
will be different where the minor is the sole surviving member of the joint Hindu 
family. In such a case there being no manager his guardian can have custody 
of his property. This rule has been, if we may so succinctly set out in Ramachandra 
Vasu Deo v. Krishnarao1. It was held in that case that where all the CO-parceners 
of a Hindu joint family happened to be minors the Court would have jurisdiction 
to appoint a guardian of property of that group of coparceners as a whole but when 
subsequently one of that group reached the age of majority, the guardianship of the 
persons appointed by the Court would cease and the Court would be bound to hand 
over the joint family property to the adult coparcener notwithstanding the fact 
that the other coparceners were‘minors. It is on this principle. that it has been held 
that a Hindu father or a senior coparcener in a Mitakshara family_has no power to 
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appoint by will or other instrument a dian for his minor i 
nephew. Vide Chidambaram Pillai v Pae a Naickeri. In o E T 
Singh a the Privy Council held that there could not be a guardian of minor’s interest 
im an undivided Hindu family for the reason, that such interest would not be the ` 
individual property of the minor. The position of manager of a joint Hindu family 
hei its property has been stated in Mayne’s Hindu Law, 11th Edition, page 367, 

“ The position of a Kartha or manager is sui generis ; the relation between him and the other 
members of the family is not that of a principal and agent or of paftners. It is more like that ofa 
trustee and cestui que trust. But the fiduciary relationship does not involve all the duties which are 
imposed upon trustees ” . 

Earlier at page 287 the learned author said : 

_ _ “In an undivided family governed by Mitakshara law the management of the whole pro 
including the minor’s share would be vested not in the mother but in the eldest male. It ould be 
otherwise where the family is divided or where the minor has separate property. But this would not 
interfere with her right to the eustody of the child.” 

This rule is really the outcome of the principle as to the corporate character ofa 
joint family and of its capacity to hold its property : The result is that where the 
family consists of brothers and the eldest of them is a major, he will in his capacity 
as manager of the family be solely entitled to be in possession of the property of the 
family. The mother, of the remaining coparceners, who happen to be minor sons 
will not be entitled to the custody of the individual interest of the minor sons although 
she be their natural guardian. 

When, therefore, the manager of the family effects an alienation of the property, 
the joining of the mother in the transaction in her purported capacity as guardian 
of the minors, will not mean that she is conveying any interest of the minors in the 
joint family property as that could be done only by the manager of the family. 
In Ambalavana Pillai v. Gowri Ammal’, a major son and the guardian of the minor 
sons appointed under the Will of their father pra a joint family property 
and both of them made payments of interest, acknowledging the mortgage debt. 
A question arose as to the binding nature of such an acknowledgment as far as the 
minors were concerned. Varadachariar and Mockett, JJ., held, that it being incom- 
petent in law to appoint a testamentary guardian for a minor with respect to the 
coparcenary property the appointment of the guardian was invalid and hence the 
minor sons could not be regarded as parties to the mortgage in their individual 
capacity;at the same time it was also held that as the acknowledgment by the major 
son must be regarded as an acknowledgment made by the manager on behalf of the 
whole joint family and binding on the minor sons, the mortgage should be deemed 
to have been kept alive as against the entire family. This decision will lend support 
to the view that although the guardian of a minor coparcener of a joint Hindu family 
joins in an alienation by the manager thereof, the document should be regarded as 
having been executed by the manager and not by the guardian of the minor. In 
Rathinam Pillai v. Thangavelu Muthinar*, Jagadisan, J., held that in circumstances 
similar to the present case even if the minor coparcener had been made co nomtne 
a party to a sale transaction (he being represented by his mother as his guardian), 
along with the manager, the alienation should be regarded as in effect and in sub- 
stance one by the manager in his capacity as such, and not by the guardian on 
behalf of the minor. The learned Judge held that where the minor repudiated the 
transaction, a suit to recover possession of the property would be governed by 
Article 144 and not Article 44 of the Limitation Act. 


Kailasam, J., in the present case however was of opinion that the decision in 
Sankaranarayana Pillai v. Kandasamia Pillai®, compelled a different view bemg taken. 
_In.our opinion that decision is entirely distinguishable from the present case. 
Although the claim in that case was one for partition, it is clear on a close reading of 


1. (1918) 34 M.L.J. 381 :LL.R. 41 Mad. 3. ALR, 1936 Mad. 871. 
6 a 4, (1963) 75 L.W. 31. > 


1 (F.B.). 
rec (1903) L.R. 90 I.A. 165: 1-L.R. 25 All. 5. (1956) 2 M.LJ. 411. . 
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the facts, that the property which was the subjeq{-matter of alienation by the guardian 
was the separate property of the minor. In such a case it is undoubted law that 
the transaction entered into by the guardian relating to the minor’s property will 
not be void and the minor can repudiate the sale only by having the document 
executed by the guardian set aside. Article 44 would then apply. 


This position is amply supported by authority. In Ankamma v. Kameswaramma} 
a minor was the sole surviving coparcener of a Hindu family. His property wase 
sold by his mother. It was held that Article 44 would alone apply to the case as 
the property belonged exclusively to the minor. It follows that the question whether 
Article 44 will apply or not, to a case where a minor seeks to recover possession of 
his property from an alienee, will depend not on the form of the document but on 
its substance. If the minor’s separate property is sold and other persons also joined 
in the execution of the document the transaction will not cease to be one by the 
minor’s guardian and Article 44 would apply. Per contra if in a conveyance of the 
joint family property by the manager the minor is made*eo nomine a party, the trans- 
action can nevertheless be regarded only as one entered into by the manager 
himself and Article 144 will apply. That there ıs this vital distmction has been 
noticed by the learned Judges in the case cited above where they say : 

“No doubt it has been held that where a Hindu father sells the joint ancestral property of himself 
and his minor son Article 44 will not apply even though he purported to act as his minor sons’ guar- 
dian in making the sale.Article 126 expressly provides for setting aside such alienations of ancestra Po 
perty and the Court therefore held in those cases that the mere fact that the father executed the deed 
also as the guardian of his minor son made no difference to the validity of the sale as he could have 
passed his son’s share also by executing the deed himself and therefore Article 144 was not applicable.” 

The case in Raju v. Venkatasami Naidu}, is similar to the decision in Arumugham 
Pillai v. Panayandian Ambalam?, where ıt was held that in sale of property by the guar- 
dian of the minor exclusively possessed by theZminor, the joining of another person 
would not make it any the less a sale by the guardian of the minor. This well- 
marked distinction between a case of individual or separate property of the minor 
being sold by his guardian and a case of a manager of the family selling property, 

_the guardian of the minor joining with him in the execution of the sale deed, has 
been consistently recognized in several decisions of this Court We shall refer to a 
few of them. In Kathaperumal v Ramalinga*, it has held that a sale by a Hindu father 
of the ancestral property purporting to do so by himself as well as the guardian of his 

minor son would not attract Article 44. There are three decisions to the same effect 

reported in A.I.R. 1918 Madras. In ‘Ganesa Iyer v. Amirthasami®, Wallis, C.J., 

and Kumaraswami Sastri, J., stated that the fact that a Hindu father executed 

a sale deed as guardian of his minor son would not take away the case out of Arti- 

cle 126 and bring it under Article 44 which applied to a case where the property 

belonging to the minor was transferred by his guardian. Referring to the latter 
icle it was observed : 

“which applies to a case where property belonging to a minor is transferred by his guardian. In 
the case of jomt a propery the father is the co-owner with the sons. He sells the property as the 
managmg member of the y and the mere fact that he describes himself as guardian of his sons 
would not take the cage out of the express terms of Article 126.” 

Although the description of the father in a joint Hindu family as co-owner is 
not very accurate, the rule laid down in the case is supported by the later authority. 
In Appanna v. Appanna®, it was held that Article 44 had no application to a suit by a 
minor member of a joint undivided Hindu family on attainment of majority to 
declare that an alienation made by his natural guardian was not valid and binding 
upon him, because the property was not his individual property. It was only the 
minor’s interest in an undivided family. 

Tirupathi Raju v. Venkataraju’, was also a case where Article 44 was confined 
to a casein which a person acted as the guardian of a minor in respect of property in 

a ee 





1. (1935) 70 M.L.J. 352. 5. AIR. 1918 Mad. 178. 

2. (1959) 1 M.L.J. 118. 6. AIR. 1918 Mad. 730. 
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which he had individual rights of ownership. Therefore, wherethe property*had 

been alienated by the manager of & Hindu joint family describing himself as the 

guardian of his minor coparcener, there was no obligation on the part of the minor 

to apply to set aside the sale. Article 144 was held to apply. The same rule has 

been accepted by other High Courts. Vide Radhuram v. Mohan Singh, Kaka alias 

ras y. Faquir Chand®, and also by Wadia, J., in Madhava Rao Ganpat v. Shankar 
ari?, 


_ The decision in Saskaranarayana Pillai v. Kandasamia Pillai*, also. recognises 
oe ae Govinda Menon, J., delivering judgment of the Full Bench 
observed: 


« The cases cited at the Bar can be classified under two heads, namely, those in which the minor’s 
roperties are being dealt with by a guardian and the minor seeks a decision that such dealings are not 
inding on him and secondly, those in which the father or the manager of the joint family purporting 

to deal with the family properties acts as the guardian of the minor, who is only oxe of the members of 
the joint family. It seems to us that in the former case the minor is ¢o nomine a party to the transaction 
and he should seek to cancel the document in which case the Court-fees had to be paid........ But 
where the minor was only a member of a joint family and the transaction is on behalf of the jomt 
family he could always ignore the transaction......-- as not binding on the family and seek to recover 
possession. ” 

After referring to the decision of the Privy Council in ‘Subramania v. Subba Rao” 
the learned Judge proceeded : 


“ The principle deducible from this case is that where the transaction is with regard to the proper- 
ties of the minor, it should be deemed as if he is e nomine a party. me 


Earlier in his judgment the learned Judge has said : 


“At the very outset it is necessary to differentiate between transactions regarding properties which 
belong to the minor as his own and those in which he is interested as a member of a joint family where 
either his father or any other relative happens to be the kartha or head. In the latter case where a 
document is executed on behalf of the family, he is only a component part of the entirety which has a 
{egal status and a person and therefore such a transaction cannot be deemed to be by the minor indi- 
vidually as such—but in the former case where the n who executed the document is the father 
or the manager of the jointfamily the mere fact that he purported to execute it also as the guardian of 
the minor would not make it obligatory on the minor to have it cancelled before obtaining relief on the 
footing that it is not binding on him. But where the transaction is on behalf of the minor and is 
entered into by the guardian, then the question arises as to whether inorder to obtain relief the minor 
has to get the document cancelled.” 


It will, therefore, follow that where coparcenery property is sold by the manager 
the mere fact that the guardian of the minor joins in the transaction would not in 
substance be anything other than sale of joint family property by the manager 
himself ; the joining of the guardian of the minor coparcener as a vendor would 
not alter its essential character. It cannot, having regard to the nature of the pro- 
perty, as well as the powers of the guardian be regarded as a sale or alienation by 
the minor. To such a case Article 44 will not apply. To attract this provision 
the property sold by the guardian should belong to the minor exclusively. We accept 
the view taken by Jagadisan, J., in Rathinam Pillai v. Thangavelu Muthiriar®, as the 
correct one. The suit filed by the appellants in the present case cannot, therefore, 
be held to be barred by limitation. The appeal will be allowed with costs. 


V.S. Appeal allowed» 


1. (1915) 29 I.C. 139. 4. 
2. ALR. 19% Lah. 601. 5. 
3. ALR. 1943 Bom. 278. 6. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. Justiwe P. S. KAILASAM. 


Chellamuthu Padayachi and others .. Petitioners* 
v. 

Rajavel -. Respondent. 

Criminal Procedure Code (V of 1898), section 145 (9\—Powser to summon any person as witness to give evi- 
dence in section 145 proceedings —If limited to summoning persons who have filed affidavits under section 145 (1)— 
Powers under „section 540. è 

The power conferred on the Court under section 540 of the Code of Crimi nal Procedure to summon 
any person as a witness at any stage of the enquiry is not in an way affected by any of the prvisions of 
section 145. The powers under sub-section 9) of section 145 to summon a wituess directing him to 
attend or produce a document at any stage of the proceedings on the application of the parties are not 
in any way affected by the First proviso to sub-section (4). The Magistrate can summon any witness 

; under section 145 (9) to give evidence or to produce a document, even though he may not have filed 

an affidavit under section 145 (1) of the Criminal Procedure Code. 


Bahori v. Ghure, A.I.R. 1960 Raj. 15 ; Kanhaipalal v. Devi Singh, A.J.R. 1961 M.P. 302; Mirza 
Mohamed Aziz v. Safdar Hussain, A.I.R. 1962 All. 68, relied on. 


Bhagavat Singh v. Stats, A.I.R. 1959 All. 763 ; Jodh Singh v. Bhagsmbar D , À.I.R. 1961 Punj. 

187 aape, Rap 3 State, 1962 (1) Cr.L.J. 61, dissen ted fron: G ae 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 

praying the High Court to revise the order of the Court of the Sub-Divisional Magis- 

trate, Ariyalur, dated 27th February, 1962 and made in C.M.P. No. 94 of 1962, 
in M.C. No. 23 of 1962. 


R. Santanam, Advocate, for Petitioners. 
K. Narayanaswamy Mudaliar, Advocate, for Respondent. 
V. V. Radhakrishnan, for Public Prosecutor on behalf of the State. 


- The Court made the following 


ORDER:—This petition is filed to revise the order of the Sub-Divisional Magis- 
trate, Ariyalur, issuing summons to witnesses to give evidencein section 145, Crimi- 
nal Procedure Code proceedings. The petitioners are B Party in section 145 pro- 
ceedings in the lower Court. The A Party filed an application for issue of sum- 
mons to Karnam and the Sub-Inspector of Police to give evidence, and it was 
ordered by the trial Court. The contention of the learned Counsel for the peti- 
tioners is that the lower Court is not entitled to examine persons as witnesses, 
who have not'filed affidavits under section 145 (4), Criminal Procedure Code. 


Section 145, Criminal Procedure Code, was amended by Amendment Act XXV 
of 1955. Under section 145, as it stood before the amendment, it was found that 
the enquiry took considerable time. In order to obviate the delay, an amendment 
was introduced to section 145. According to the old section, whenever there was a 


required to put in documents and toʻadduce, by putting in affidavits, the evidence 
of such persons, which they rely upon. Instead of receiving all such evidence as 


*Cr.R.C. No. 378 of 1963. '- 13th’ September, 1963. 
(Crl. R.P. No. 375 of, 1962), (22nd day of Bhé@dra, 1888, Saka) 
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may be produced by the parties, under the new procedure the Magistrate is required 
to peruse the statements, documents and affidavits put in by parties and conclude 
the enquiry. The Magistrate is empowered, if he thinks fit, to summon and examine 
any person whose affidavit has been put in as to the facts contained therein. Under- 
the new sub-section the enquiry is to be concluded on perusing the statements, do- 
cuments and affidavits put in by the parties. Discretion is given to examine any 
person who has put in an affidavit. Under the sub-sections above enumerated in 
éhe new procedure the enquiry has to be concluded without taking evidence except 
under the discretion of thesMagistrate by examining persons who have put in afi 
davits. But the original sub-section (9) as it stood before the amendment is re- 
tained in full. Sub-section (9) reads as follows :— 


“The Magisrtate may, if he thinks fit, at any stage of the proceedings under this section, on the- 
application of either party, issue a summons to any witness directing him to attend or to produce any” 
Ocument or thing.” 


Under this sub-section the Magistrate is empowered in his discretion at any stage 
of the proceedings of the application of the parties to summon a witness to attend 
or to produce any document. ‘The submission of Mr. R. Santhanam, learned 
Counsel for the petitioners is that sub-section (g) to section 145, Criminal Procedure 
Code should be read along with other sub-sections to that section and that the 
discretion given to the Magistrate under sub-section (9) can only be exercised either 
for the purpose of examining a witness, who has filed an affidavit under the Proviso 
to sub-section (4) or for examining a witness to show that no dispute as complained 
existed under sub-section (5) to section 145. To substantiate his contention the 
learned Counsel relied on various decisions. 


In Bhagat Singh v. State, it was held that the phrase ‘ hear the parties’ in sub- 
section (4) could only mean that arguments should be heard and would not include - 
oral examination of the parties and their witnesses. It was further held that sub-- 
section (9) did not confer any right upon a party to examine a person as its wit- 
ness but it only laid down the procedure to be followed in procuring the attendance 
of its witnesses. According to Desai, J., in Bhagat Singh v. State, whether a party 
has a right to examine a witness or not has to be ascertained from provisions other 
than sub-section (9), and sub-section (4) is the only provision to confer a right upon 
a party to examine a witness orally in the Court, and sub-section (g) must be read 
with the First Proviso to sub-section (4). Thus, in the view of the learned Judge the 
powers given to the Magistrate under sub-section (g) can only be exercised by the 
Magistrate to summon and examine only persons who have filed affidavits. I 
regret, I am unable to follow this decision, for sub-section (g) is absolute in its terms, 
and does not provide that it is subject to the conditions laid down in sub-section (4). 
Under sub-section (9) the Magistrate is empowered at any stage of the proceeding 
under section 145 on the application of either party to summon any witness direct- 
ing him to attend or to produce a document. The procedure under sub-section (4) 
as amended envisages the Magistrate coming to a conclusion on the documents and 
affidavits filed by the parties without the oral evidence. Sub-section (4) does not 
relate to witnesses, whom the parties would like to summon through Court. There 
may be evidence, oral and documentary, in the case, but it could not be made avai- 
lable except by summoning through the Court the witnesses concerned to give evi- 
dence or to produce the documents. Sub-section (4) does not in any way state 
that this type of evidence cannot be preduced at all in section 145 proceedings. 
The First Proviso to sub-section (4) cannot be read to restrict the powers of the Magis- 
trate to summoning the witnesses, who have filed affidavits. Sub-section (4) deals 
only with statements, documents and affidavits put in by parties and not evidence 
of third parties, which can only be obtained by issuing summons through Court. 
I am unable to share the view of Desai, J., in Bhagawat Sthgh v. State}, that the power 

/ of the Magistrate to summon witnesses is confined only to summoning persons, who 
have filed affidavits. Thi8 décision was approved and followed by a Bench of the: 





i 1. ALR. 1959 All. 763. a y 
17 i 
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Punjab High Court in Jodh Singh v. Bagambar Dass!. ‘The Bench also dissented from 
the view of the Rajasthan High Court in Bahori v. Ghure?. The learned Judges 
refrained from expressing any opinion on the view of Rajasthan High Court that 
the Magistrate has in any event powers under section 540, Criminal Procedure Code 
to summon witnesses but held that the observations of the Rajasthan High Court 
regarding sub-section (9) are obiter and that they were not able to agree with the 
opinion so expressed. The Bench also observed that, if the contention that a party who 
had a right to apply for summoning witnesses, whose affidavits had not been filed, 
was accepted the very object of sub-sections (1) and (4) as amended would be nulli- 
fied and that the procedure instead of being shortened would become doubly cum- 
bersome. The Bench further observed that the continued existence of sub-section 
(9) in its present form was certainly not very apt and required looking into by the 
Legislature but that they had no doubt that the right to adduce oral evidence must 
‘be confined within the limits imposed by the First Proviso to sub-section (4). I regret 
I am unable to follow this decision. After amendment of section 145, sub-section 
(9), as it stood before is retained and it must be given its full meaning and cannot 
‘be disposed of as not being very apt. 


In B. G. Rao v. State®, Narasimhan, C.J., of the Orissa High Court followed the 


‘decisions in Bhagawat Singh v. State*, and Fodh Singh v. Bhagam Bar Dass}, but dis- 
-sented from Bahori v. Ghure?. 


_ In Bahori v. Ghure?, Sarjoo Prasad, C.J., expressed his view that the First Pro- 
viso to sub-section (4) is merely an enabling provision of law which entitles the 
.Magistrate to summon and examine any of the persons whose affidavits have been 
filed on behalf of the parties ; but the Proviso does not preclude the Magistrate 
from calling as a witness any other person that he thinks proper to examine. The 
learned Judge observed that it would be indeed surprising if the Proviso to sub- 
section (4) of section 145 of the Criminal Procedure Code was capable of bearing 
‘the interpretation, which was sought to be placed upon it by the kaa Counsel 
-that the Magistrate has no jurisdiction to examine a person, who had not filed an 
affidavit as a Court witness. He also found that the powers of the Court under 
‘section 540 were not impaired. I am in respectful agreement with the view of the 
learned Judge in Bahori v. Ghure®, that the discretion of the Magistrate at any stage 
of the proceedings to issue summons to a witness on the application of the parties to 
attend or to produce a document is not in any way restricted by the First Proviso 
‘to sub-section (4) of section 145. The view in Bahori v. Ghure®, was followed by 
-Madhya Predash High Court in Kanhaiyalal v. Devi Singh®, where it was observed 
that sub-section (9) was wider than the First Proviso to sub-section (4) and that there 
was no such restraint on the Magistrate or on the scope of the examination on oath, 
if at any stage of the proceeding on the application of either party the Magistrate 
at his discretion issued summons to any witness directing him to attend or to produce 
-any document or thing. The Court expressed its dissent with the view taken in 
-Bhagawat Singh v. State*, 


In a recent decision of the Allahabad High Court in Mirza Mohd. Aziz v. 
Safdar 'Husain®, Mulla, J., following the decision in Bahori v. Ghure®, held that there 
. was no bar toa Magistrate examining a witnesess under section 540, Criminal 
Procedure Code, and that the Proviso to section 145 (4) was confined in its operation 
to the witnesses who were named by the parties to the dispute. The decision in 
-Bhagawat Singh v. State*, which held a contrary view, is not referred to in Mirza 
Mokammad Aziz v. Safdar Hussain®. 


_ The power conferred on the Court under section 540 to summon any person as | 
-a witness at any stage of the enquiry is not in any way affected by any of the provision’ 
a ee 


l. AIR. 1961 Punj. 187. 4. AIR. 1959 All. 763. 
2. A.I.R. 1960 a 15. 5. A.I.R. 1961 Madh. Pra. 302. 
3. (1962) 1 Crl.L.J. 61. 6. ALR. 1962 All. 68. 
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in section 145, Criminal Procedure Code. The powers under sub-section (9) to 
summon a witness directing him to attend or produce a document at any stage of the 
proceedings on the application of the parties are not in any way affected by the 
First Proviso to sub-section (4). The Magistrate can summon any witness under 
section 145 (9) to give evidence or to produce a document, even though he may not 
have filed an affidavit under section 145 (1) of the Criminal Procedure Code. 


e The order of the Magistrate issuing summons to the Karnam and the Subs 
‘Inspector of Police, is, therefore, correct. This petition is dismissed. 


KS. E Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT :—Mr. S. RAMACHANDRA IYER, Chief Justice. 


K. Jaganmohan Rao .. Petitioner" 
U. „o 
IK, Swarupa .. Respondent. 


Civil Procedure Code (V of 1908), section 151—Scope—Prospective order striking out defence on default in 
payment of arrears of interim maintenance within a month in a suit for restitution of conjugal rights—Sustainability. 
_ Inan application by a wife for execution for the arrears of amount due under an orde: for payment 
,ofinterim maintenance and also for striking out the defence the trial Court ordered “ If the amount due 


up to this date for interim maintenance is not paid within a month from this date the defence shall stand 
struck off”. In a Revision Petition against that order 


_ Held, the order is not in accordance with sound rules of procedure. Striking out a defence is a 
-serious matter, and it has to be done after taking every circumstance into consideration. There can be 
.no anticipatory or conditional order for striking out a defence for the simple reason that the Court has 
got to consider the materials as they exist on the date when the order for striking out is passed. An 
order-striking out the defence a month after the date of the order if a particular thing was not done, 
would preclude even the Court from taking into account the relevant circumstances on the date when 
the order is to become operative whether the default should be condoned or not. It is extremely 
‘undesirable that the Courts should so bind themselves. 


Accordingly though it will be competent for the Court in a matrimonial action to strike out the 
.defence if there be proved contumacy on the part of the party, an order striking out the defence must be 
a present and not a prospective order to come into existence on an uncertain event saga Ga 3 or not 
happening. Such conditional orders are no doubt in discretionary matters ; but they are 
inappropriate to orders contemplating a striking out of a defence to an action. 
Petition under section 115 of Act V of 1908, praying the High Court to revise 
the order of the City Civil Court, Madras, dated 11th March, 1963, and made in 
Interlocutory Application No. 584 of 1963, in Original Petition No. 210 of 1961. 


Syed Ahmed, for Petitioner. 
K. G. Manickavasagam, for Respondent. 
The Court made the following o 


Orver.—This Revision Petition is directed against an order of the Addi- 
tional City Civil Judge, Madras, directing conditional striking out of the 
defence to a suit. The suit is one for restitution of conjugal rights filed by the 
respondent against her husband, the petitioner. Pending the suit interim mainten- 
ance was directed to be paid by the husband to the wife. There has been consi- 
derable default in the payment of interim maintenance ; but the order fixing the 
maintenance did not impose any penalty for default. When the arrears had accu- 
mulated to a substantial amount, the wife not merely applied for execution for 
the amount due, but also applied under section 151, Civil Procedure Code, to 
strike out her husband’s defence to the action. The learned Judge was evidently 
impressed with the plea taken on behalf of the husband that he could not find money 
immediately to pay up all that was due. Some amount was got ready by the time 
+he matter came up before the learned Judge and it was paid. He then passed 
‘the following order : 


If the amount due up to this date for interim maintenance is not paid within a month from this 
date the defence will stand struck off..........-- 


*C.R.P. No. 1092 of 1963. 20th September, 1963. 
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The petitioner did not pay the money within the time provided but, instead, he: 
has filed this revision. is 


It is contended on behalf of the petitioner that the Court has no jurisdiction 
to strike out the defence, even if there be a contumacious conduct on the part of the 
husband. I cannot, however, agree with this. At the same time, I am of opinion 
that the order of the learned Judge is not in accordance with sound rules of pro- 
cedure. Striking out a defence is a serious matter, and it has to be done after taking, 
every circumstance into consideration. There can be nq anticipatory or conditional 
order for striking out a defence for the simple reason that the Court has got to con- 
sider the materials as they exist on the date whien the order for striking dut is passed. 
In the present case, what the learned Judge had done is to strike out the defence a. 
month after the date of the order if a particular thing was not done. An order 
of that kind would preclude even the Court from taking into account the relevant 
circumstances on the date when the order is to become operative whether the default 
should be condoned or not. It is extremely undesirable that Courts should so 
` bind themselves. While, therefore, holding that it will be competent for the Court in 
a matrimonial action to strike out the defence if there be proved contumacy on. 
the part of the party, I must also say that an order striking out the defence must be a. 
present and not a prospective order to come into existence on an uncertain event 
happening or not happening. Such conditional orders are no doubt passed in. 
discretionary matters ; but they are inappropriate to orders contemplating a strik- 
ing out of a defence to an action. I am, therefore, unable to sustain the order of the 
lower Court. It will be accordingly set aside and the matter remanded to the lower- 
Court for disposal in accordance with law. 


The petitioner will pay the costs of the respondent. 


K.S. —— Order set aside and matter’ 
remanded.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice T. VENKATADRI. 
M/s. Sha Rikhasdas Amirtlal .. Petitioner" 


V. 
Pathalam Venkatasubbiah Chetty and another .. Respondents. 

Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 10 (3) (a)*(iit)—* Landlord ”—- 
erda partners in firm—If can apply for eviction for purpose of carrying on business of the partnership in the- 

emises. 

An application by pnn ofa firm for the eviction of the tenants on the ground of their: 
requiring the premises for the Purpose of carrying on their partnership business is maintainable and 
it is not necessary that the building should be required for their own exclusive business. 

Petition under section 25 of the Madras Buildings (Lease and Rent Control) 
Act, 1960, praying the High-Court to revise the order of the Court of Small Causes, 
Madras, dated 4th February, 1963, in H.R.A, 652/61—H.R.C. 4303/60, Rent 
Controller, Madras. 


K. G. Manickavasagam, for Petitioner. 
P. Venkataswainy and C. Sudarsanasrinivasan, for Respondents. 
The Court made the following 


ORDER —A question arises in this Civil Revision Petition"whether the res-- 
ondents who are the partners of a firm can file an application under section ro (3) 
(a) (iii) of the Madras Buildings (Lease and Rent Control) Act, 1960, that they re- 
quire the building which they have purchased from its owners for the purpose of a 
, Carrying on a business of their own which they are admittedly carrying on in a. 


rented premises. F 


*G.R.P. No. 660 of 1963. Ist November, 1963. 
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The tenants object to their request on the ground that the application is net 
maintainable as they do not require the building for their own purposes but for a 
partnership business in which they art only partners. In effect, they allege that 
the respondents want to secure the building to a partnership concern consisting 
-of several partners including the respondents as partners. 


Both the Rent Controller and the Appellate Authority decided the case in 
favour of the landlords (respondents) holding that their request was bona fide one, 
and that the building was required for their own use, even though it was for a part- 
nership business. 


The tenants (petitioners) have preferred this Revision Petition .questioning the 
-correctness of the decision of the lower Courts. They contend that the land- 
lords cannot ask for the non-residential building for a partnership business. 
It canot be said that the building is required for the purpose of a business which is 
theirs. Itis in this connection useful to refer to The Principle of Rent Control by 
R.B. Andhyarjuna at page 257, under the heading ‘“‘ Premises required for the 
landlord and his partners.’” ° 


“The learned author says : 


“ The connotation of the term ‘landlord’ was further extended by Maôlin, J., in Vallabajhi Arjun v. 

it Kalyan 1, where the plaintiff, who was a partner in a firm, sought to eject the defendant, on the 
ground that the godown occupied by the defendant was required by his firm, as some godowns of the 
partnership were destroyed in the explosions of 1944 ; it was held by Maclin, J., that the plaintiff re- 
-quired the premises for his own use, and the reason grven for so holding was that fhe cannot get it (the 
.godown) for the firm, the plaintiff cannot get money out of his firm.’ This is the extreme limit to which 
the connotation of the word ‘landlord’ can be stretched, and it is submitted that this interpretation is 
-quite m consonance with the spnit of the clause, for but for this interpretation, the landlord himself 
would have been deprived of the benefit of his own property. ” 

. In the same book the learned author cites another unreported case at the foot 
note (Havabai Sulanan Haji Abdulla v. Shah'Koswal Kosajt @.Co.*. There the partner- 
ship consisted of a wife and husband and the premises belonging to the wife, were 
required for the:purposes of the firm. The wife sued to recover the premises from 
her tenant on the ground that the same were required for her firm. The suit was 
rightly decreed in spite of the fact that before the commencement of the suit the 
husband alone was doing ‘business and that only with a view to obtain the necessary 
order, the wife was jomed as a partner, the requirement not being considered 
-mala fide. Applying the principles laid down in these two cases the landlords can 
ask for their building for their own use. . 

Learned Counsel for the petitioners cited a case reported in Tansukhdas v. 
Shambai.2 The facts in this case are: Originally, the building was let to a tenant 
-who subsequently allowed several other persons to occupy the premises to run the 
“business as a partnership concern in which the tenant was a partner. When the 
tenant filed a petition against the order of eviction, their Lordships observed : 

‘ If he (tenant) allowed other persons to enter into partnership along with himself to carry on 
“business in these premises he certainly brought himself within the purview of the law prohibiting sub- 
letting except with the permissison of the landlord. The partnership which the petitioner entered into 
along with the third parties was clearly a personality in law distinct from that of the petitioner 
himself.” 


It is this passage that is now relied on by the petitioners to support their proposition 
that the respondents do not require the building for their personal use or business 
‘but for another entity, i.e., for partnership business. But the same High Court 
decided another case reported in Firm Rajntkla © Co. v. Vitiab Pondurang*. There 
the landlord'filed an application that he required a portion of the building occupied 
by a tenant for his own use. It was contended by the tenant that the landlord could 
not file this application as he was not carrying on business of hisown but it was for a 
partnership concern in which he was one of the partners. Their Lordships inter- 
—mreted the meaning of the word “‘own’”’. While construing the word “‘ own” 
heir Lordships observed as follows at page 313 : 








1. C. R. A. No. 255 of 1946. 3. AIR. 1954 Nag. 160. 
2. S.C.A. No. 187 of 1949. 4. AIR. 1952 Nag. 312. 
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“ Persons who have entered into partnership with one another are called individually partners and 
collectively ‘a firm’ and the name under which the business is carried on is called the firm name, It is- 
settled law that a firm is not a separate legal entity and the firm name is a compendious way in which. 
the business of the partners is carried on. Each partn®r carried on business for himself as principah 
and also as an agent for the other ers. Mutual agency is an essential condition of partnership. 
It must therefore be held that the landlord himself is carrying on the wholesale business in aluminium. 
The learned Counsel relying on the words ‘ his own’ contends that the business must be the exclusive’ 
business of the landlord. There is no warrant for such a construction. As has been held in F. M. 
Deshmukh v. K.M. Kothari1, it would appear that what is meant by the word ‘ own’ is something in. 
which the landlord or his family have pecuniary interest.” 

This case was referred to in Tansukhdas v. Shambat*, and there their Lordship& 
distinguished it. The principle laid down in Ténsukhdas v. Shambai?, is correctly 
applied by the Lower Courts. ; 


Learned Counsel for the petitioner also cited the case of the Rangoon High Court 
in Lan Chwe'Elwa v. Lu Tyatw Tat®, where their Lordships held that a landlord who. 
held a third share in the partnership could not claim his own building for the purpose. 
of his business within the meaning of section 10 ofthe Rangoon Rent Act. Evidently 
the decision was based on the interpretation of the provisions of the Rangoon Rent 
Act. Certainly this decision will not help the tenants because we have to decide 
the case’ on the interpretation of our Act. 


There is a converse case reported in Devarajulu Naidu v. Ethirajavalli Thaya- 
ramma‘*, where a landlady attempted to evict a tenant on the ground thatthe build- 
ing was originally leased to a partnership concern consisting of three persons and. 
after its dissolution one of the partners was allowed to wind up the affairs of the part- 
nership and thereafter allowed to use the premises for his sole business. Repelling 
the contention that it was a case of sub-letting by the other partners, a Bench of the: 
Court consisting of Rajamannar, C.J., and Mack, J., held, at page 424: 

“ After the dissolution of the firm, one of the partners was allowed to wind up the affairs of the 
ership and thereafter was allowed to use the premises for his sole business. This act on the part. 
of the two partners other than the petitioner cannot amount to a transfer or sub-letting of the premises. 
to the petitioner. It is true that the Courts in England have taken up an extreme view that even when 
one of two partners after the dissolution of the nership assigns to the other partners the interest of 
the partnership in premises which had been taken on lease by the partnership, it would amount to a 
breach of the covenant prohibiting an assignment of the lease without the consent of the lessor (see 
Varley v. Coppard5. But this Court was not inclined to apply this doctrine to Indian conditions. In 
Koragalva v. Fakir Beary t, Devadoss, J., held that the t er by a co-lessee in favour of another lessee of 
his right in the lease would not be a breach of covenant against assignment without the consent of the 
landlord. The learned Judge was of the definite opinion that we should not introduce into our Indiam 
system the rigour of the English Law as regards the relation of landlord and tenant. ” 


Therefore, following the principles laid down in these cases, it is clear that the appli- 
cation filed by the respondents for the requisition of the building for their own - 
nership business is maintainable. It 1s not necessary that the building should ‘be 
required for their own business. Admittedly, the respondents who are the landlords- 
purchased this building for their own use and occupation and they are now carrying 
on their business in rented premises. The finding of the Courts below that the 
application filed by the respondents for the eviction of the petitioners (tenants) 
on the ground that the building is required for their business, is bona fide, and main- 
tainable, is correct. The Civil Revision Petition is dismissed ; but in the circum- 
stances there will be no order as to costs. 


It is represented to me that the petitioners (tenants) are carrying on business: 
in the premises for a period of 20 years. It is just and reasonable that sufficient time 
should be given to them to vacate the premises to enable them to secure another for 
their business. In the circumstances, I give them time till 1st April, 1964. They 
are directed to deliver vacant possession of the premises to the respondents on or 
before the rst April, 1964. 

P.R.N. Petition dismissed. 


Re pe a te 





1. A.I.R. 1959 Nag. 51. 4. ee 2 M.L.J. 423. 
2. A.JI.R. 1954 Nag. 160. 5. (1872) L.R. 7 C.P. 205. 
3. AIR. 1924 Rang. 277. 6. 52 M.L,J. 8. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 
PRESENT :—Mr. S. RAMÀCHANDRA IYER, Chief Justice, AND MR. JUSTICE. 
P. RAMAKRISHNAN. 


Jayaraman, President, Siruvayalur Panchayat, Perambalur 
Taluk (Tiruchirappali District) ..  Appellant* 


U. 
fhe State of Madras represented by the Additional Secretary 
to Government Rural oie ea and ‘Local Adminis- 
traion Department, Fort St. George, Madras .. Respondent. 
Madras Panchayats Act (XXXV of 1958), section 47—Scope—Power of the Government to prescribe by rules 
at which place the Block Development Office or the Panchayat Union Council should be situated and where the meeting 
of the Panchayat Union Counctl should be held. 
Section 47 of the Madras cha a Act which provides for the meeting of the Panchayat Union 
t 


Council says that “ every Pancha nion Council shall meet at such times and places and shall be 


subject to the ‘sion of sub-section (2), observe such rules of procedure in regard to transaction of 
business at its meeting..........-- as may be prescribed.” Section 178 of the Act confers the neces- 
gary power upon the Government to make Rules for the p of the Act. The power to fix the place 


where the Panchayat Union Council has to meet or where the Block Development Office is to be stua- 
ted can be found only in section 47 ofthe Act. The Government willhave complete authority to pres- 


Appeal under Clause 15 of the Letters Patent against the Order of the Honour- 
able Mr. Justice K. Veeraswami, dated 15th November, 1962, and made in the exer- 
cise of the Special Original Jurisdiction of the High Court in Writ Petition No. 
1253 of 1962 presented under Article 226 of the Constitution of India to issue a Writ 
of mandamus forbearing the respondent State—Additional Secretary to Government, 
Rural Development and Local Administration Department, Madras, from giving 
effect to the order passed in G.O. Ms. No. 2298, R.D.L.A. dated*2oth October, 
1962. 


G. Ramaswamy, for Appellant. 
The Additional Government Pleader on behalf of the Respondent. 
The Judgment of the Court was delivered by 


Ramachandra Iyer, C.J.—The sole question for determination in this appeal 
relates to the validity of the Government Order G.O.Ms. 2298 (R.D.L.A.) dated. 
goth October, 1962, by which the Government directed that the headquarters 
of Alathur Block in Tiruchirappali District should be located at Kolakanatham. 
The facts which led up to these proceedings are the outcome of faction in the Alathur 
Panchayat Union Council, the majority faction being represented by its present 
President and the minority faction by the appellant before us. 


The Government in exercise of their powers reserved to them under the Madras. 
Panchayats Act, notified Alathur as a Panchayat Union Area in October, 1961. 
That Union consisted of about 34 Panchayats, Kolakanatham being one such Pan- 
chayat. The President of the Kolakanatham Panchayat who by reason of the 
statute became a member of the Union Council was ultimately elected as the Presi- 
dent of the Panchayat Union Council. At the time of the constitution of the Union 
Council the Government had fixed Alathur as the head-quarters of the Panchayat 
Union Council. The President of the Union Council soon after his election to that 
office became active and with his majority behind him he was able to pass a resolu- 
tion in the Council requesting the Government to shift the headquarters of the 
2 Panchayat Union Council to his own home village of Kolakanatham. It is re- 
presented before us on behalf of the rival group that Kolakanatham village is very 
a m A 


*W.A. No. 264 of 1962. 13th November, 1963. 
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inconveniently situated and is not easily accessible to the other members of the 
Panchayat Union Council. But that resolution of the Union Council, although 
it did not at first find support from the Collector of the District who required the 
Council to reconsider the matter, was later approved by the District Development 
Council. The Government in response to the request of the Panchayat Union Coun- 
cil by their G.O. referred to above directed that the head-quarters of Alathur Block 
in Tiruchirappalli district be located at Kolakanatham. Shortly after this Govern- 
ment Order, the Government have also issued another notification in exercise of 
their powers vested under section 47 of the Act saying “ unless the Government by 
order otherwise direct, the Office of the Panchayat Union Council shall be located in 
the Block Development Office concerned ”?”. There is a Block Development Council 
correspondent to the Panchayat Union Council of the Alathur Panchayat. It is 
stated on behalf of the Government that the Office of the Block Development Council 
is now situate at Kolakanatham village. If the Government Order first above- 
mentioned is justificd by the terms of section 47, there can be little doubt that the 
order of the Government shifting the headquarters of the Panchayat Union Council 
from Alathur to Kolakanatham would be justified as the Office of the Block Develop- 
ment Council relative to the Panchayat Union Council is now situate at 
Kolakanatham. It, is however, contended for the appellant, a contention, which 
did not find acceptance with the learned Judge, that the power of the Government 
to initially fix the head-quarters of the Panchayat Union Council was only under 
section 7 of the Act and that there being no other provision in the Act for changing 
the headquarters of the Union Council it would not be open to the Government to 
shift the head-quarter of the Union Council and that therefore the impugned 
Government Order should be regarded as invalid. 


Section 7 (3) of the Act empowers inter alia the Government to declare a local 
area to be a Panchayat Development Block and to declare such Panchayat Deve- 
lopment Block to be a Panchayat Union. Clause (c) to section 7 (3) empowers 
the Government to specify the name of the Panchayat Union. We are unable to 
find anything in section 7 (3) of the Act to justify the contention that the Govern- 
ment have no authority to fix the head-quarters of the Panchayat Union Council. 
Sub-clause (4) says : 


“ The Government na by notification cancel or modify a notification issued under sub-section 
(3) or alter the name of the Panchayat Union.” 


In the present case the name of the Panchayat Union has not been altered. It 
continues to be Alathur Panchayat Union Council. The only question is whether 
the Government have power to direct the Union Council to fix its head-quarters in a 
lace outside the Alathur village. On a reading of the Act and the relevant Rules 
amad thereunder it will be apparent that the place where the Panchayat Union 
Council has its Office and where it meets will be its head-quarters. There is nothing 
in section 7 (3) to authorise the Government to fix the place where the Panchayat 
Council has to meet although it could specify the name of the Panchayat itself. 
Section 47 of the Act which provides for the meeting of the Panchayat union 

Council says that : 
“ Every Panchayat Union Council shall meet at such times and places and shall be subject to the 


provision of sub-section (2), observe such rules of procedure in regard to transaction of business at its 
meetings........ as may be prescribed.” 


Section 178 of the Act confers the necessary power upon the Government to make 
Rules for the purposes ofthe Act. By a notification issued under the Act the Govern- 
ment have framed Rules under section 47 (1) to the effect that the Panchayat Union 
Council shall provide its Office and the Council shall meet therein for transacting 
its business. It is this rule that has now been modified by the impugned Govern- 
ment Order by directing the Panchayat Union Council to have its Office at Kolaka- 
natham and later by directing thesaid Council Office to be located in the Office of 
the Block Development. The power to fix the place where the Panchayat Union 
Council has to meet or where the Block Development Office is to be situated can, 
in our opinion, be found only in section 47 of the Act. It would, therefore, follow 


~, 


» 
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that the Government will have complete authority to prescribe from time to time, 
at which place the Block Development Office or the Panchayat Union Council 
should be situated and where the meeting of the Panchayat Union Council should 
be held. The fact that the meeting of the Panchayat Union Council is held in a 
village different from the one whose name the Panchayat Union Council itself bears, 
will not in any way be contrary to the provisions of the Act. The Government 
can choose any place within the Block to locate the Office of the Block Development 
r for the meeting of the Panchayat Union Council. Such meeting place will be the 
ead-quarters of the Union Council. The action of the Government in the instant 
case is therefore justified by the power vested in them under section 47 of the Act. 
"There are nd merits in this appeal which is dismissed’ with costs. 
K.L.B. mi —— Appeal dismissed. 


€ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. 5. RAMAGHANDRA Iver, Chief Fustice. 


Champalal .. Petttioner* 
D. : 
Gain Kaur and others e. Respondents. 


Transfer of Property Act (IV of 1882), section 69-A—Recsiver appointed under—If can be directed to sell 
the mortgaged properties. 

There is no power in the Court to direct a Receiver appointed under section 69-A of the Transfer of 
Property Act to sellthe property. Sub-section (10) of section 69-A can enable the Court only to give 
such direction regarding the management or administration of the property mortgaged and not to sell 
the same. 

Though a power of sale under the document vested in the peal aa conformably to the provisions 
of section 69 of the Transfer of Property Act it has to be exercised by the mortgagee and he has no righ t 
to apply to the Court for sale. 


M.B. Fund v. Devargjulu, AIR. 1955 Mad. 455, distinguished. 


Petition under section 11'5 of Act V of 1908, praying the High Court, to revise 
the order of the City‘Civil Court, Madras, dated 27th December, 1962, in I.A. 
No. 2889 of 1962, in O.P. No. '9t of 1956. 


S. Venkatachalam, for Petitioner. 
T, R: Ramachandran, for Respondents. 


The Court made the following 

OrpER.—This Civil Révision Petition is filed against the order of First Assistant 
Judge, City Civil Court, Madras, ‘directing the Receiver appointed under section 
‘69-A of the Transfer of Property Act at the instance of the mortgagee to sell the pro- 

I am unable to see under what authority the lower Court passed the order 
it did. The Receiver in the instant case was appointed under section 69-A of the 
Act. By reason of such appointment, the Receiver will be deemed to be the agent 
of the mortgagor and as such he will have the power to demand and recover all the 
income of which he is Receiver and such income that might be realised will accrue 
to the benefit of the mortgagee. But that ‘does not mean that the Receiver can sell 
the property. There is in the present case a power of sale under the document vested 
in the mortgagee conformably to the provisions ofsectidn 69 of the Act. But that 
power has to be exercised by the mortgagee and he hag no right to apply to the 
Court for sale ; to enable him to do so will mean that the Court is acting, at his 
behest and as his agent. 

In M.B. Funt, Lid.v.Devarajulu®, Ramaswami, J., held that in appropriate cases 
the Court could authorise a private sale by the Receiver. But that was a case where 
» the mortgage suit was pending in the Court ; the Court there had jurisdiction over 
the property which was the subject-matter of the guit. Where no such suit is pending, 


*C.R.P. No. 203 of 1963. 22nd November, 1963. 
l. ALR. 1955 Mad. 455. 
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I am unable to find any power in the Court to direct a Receiver appointed under 
section 69-A to sell the property. Reference yas made to sub-section t 0) of section 
69-A. That can enable the Court only to give such direction regarding the manage- 
ment or administration of the property mortgaged and not to sell the same. The 
order of the lower Court cannot therefore be sustained and is hereby set aside. 


The petitioner will be entitled to his costs. 
K.S. Petition allowed, 


IN ‘THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Jusrtide K. VEERASWAMI. 





Thangavel Chettiar and another s Appellants* 
D. 
Kuppu Bai and another .. Respondents. 


ae Limitation Act (IX of 1908), section 22—Impleading of party—When limitation commences as against 
party. 


The first respondent, who was the plaintiff brought the suit - originally against the first 
defendant for Tos ormance of an agreement to sell dated 17th April, 1953.. Pending suit the 
first defendant died. e first respondent got the second defendant the purchaser of the property from 
the first defendant, impleaded in the suit. The second defendant too died and no legal representa- 
tives of the second defendant were brought on record. The suit therefore stood abated so far as the first 


implead him. This application was ordered on 2nd August, 1958. In the circumstances 


Held : Section 22 of the Limitation Act makes it clear that, where a defendant is added as a 
to a suit, it should be deemed to have been instituted when he was made a party. Order 1, rule A 
of the Code of Civil Procedure applies this rule of limitation. So far as the third defendant was 
concerned the suit should be deemed to have been instituted only on 2nd August, 1958, which was 
beyond the period of three years from the date of the agreement. The suit was, therefore, clearly 
barred so far as the third defendant was concerned. Section 91 of the Trusts Act does not affect the 
Principles of section 22 of the Limitation Act. 

Appeal against the Decree of the Court of the Subordinate Judge of Vellore in 
Appeal Suit No. 416 of 1960, preferred against the Decree of the Court of the 
District Munsif at Tirupattur in Original Suit No. 520 of 1956. 


N. R. Raghavachariar, for Appellant. 
K. Sarvabhauman and M. Rangaswami Ayyangar, for Respondent. 
The Court delivered the following 


JupcMeNT.—On 17th April, 1953, the first defendant entered into an agree- 
ment with the plaintiff to sell to the latter a piece of immovable Property. Ignoring 
the agreement, the first defendant sold the property on 4th June, 1953, to the second 
defendant, who, in his turn, sold it on 2nd October, 1955, to the third defendant. 
The third defendant too, in turn, sold the property to the fourth and fifth defendants, 
who are the appellants in this Court. The first respondent, who was the plaintiff, 
brought the suit originally against the first defendant for specific performance of the 
agreement. Pending the suit the first defendant died. On coming to know that the 
first defendant had sold the property to the second defendant, the first respondent 
got the second defendant impleaded as a party to the suit. This was within three 
years of the date of the agreement. The second defendant too died pending the 
suit and no legal representatives of the second defendant were brought on record. 
The position, therefore, was that the suit stood abated so far as the first and second 
defendants were concerned. The first respondent, again coming to know that the 
second defendant had transferred ‘the Dopey to third defendant, took out an 
application to implead him as the third defendant. This application was ordered 
on 2nd B 1958, which was more than three years from the date ofthe agreement. 
sought to specifically enforced. The suit was decreed, and the lower appellate 
Court confirmed that decree. 


* S.A. No. 1226 of 1961. 22nd November, 1963. 
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In this appeal by defendants 4 and 5, who purchased from the third defendaht, 
it is urged that the suit against the third defendant was barred. The lower appellate 
Court seems to have disposed of the question of limttation rather cryptically and 
without properly applymg its mind to the question. All that it said was that the pre- 
sent suit had been filed within three years of the present suit agreement, and as the 
plaint was presented on 26th May, r956, the surt was ın time taking into account 

- the intervening summer vacation. This, to say the least, was not a proper disposal 

by the lower appellate Court of the question of limitation. The trial Court, how: 
ever would appear to have, done a little better, but it got over the question of limi- 
tation by reference to section g1 of the Trusts Act. 


Section 22 of the Limitation Act makes it clear that, where a defendant is added 
as a party to a suit, it should be deemed to have been instituted when he was so 
made a party. Order 1, rule 10 (2) of the Code of Civil Procedure applies this rule 
of limitation. It is clear, therefore, that the suit so far as the third defendant was. 
concerned, should be deemed to have been instituted only on 2nd August, 1958, 
when that defendant was made a party to the suit. That date was beyond the period 
ofthree years from the date of the agreement. The suit was, therefore, clearly barred, 
so far as the third defendant was concerned. 


In my view, section 91 of the Trusts Act does not affect the principles of section. 
22 ofthe Limitation Act. All that section 91 implies is that, when a person purchases 
property from another with notice of an existing contractaffecting such property, 
of which specific performance could be enforced, such person must hold the pro- 
for the benefit of the person in whose favour the contract has been entered 
into and to the extent necessary to give effect to the contract. It is on the basis of 
this obligation enjoined by section 91 of the Trusts Act, the practice has grown to 
direct, in suits for specific performance, that not only the person who agreed to sell 
immovable property but also the person, to whom contrary to that agreement the 
owner had sold the property, should join in the execution of the sale deed in favour 
of the person entitled to specific performance. That is what was held in Durga 
Prasad v. Deep Chand+, Nothing was said in that case as to limitation. 


The Second Appeal is allowed and the judgments and decrees ofboth the 
Courts below are set aside. ‘The suit will stand dismissed. There will be no costs 
throughout. No leave. 


K.L.B. = Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. 5. Ramacatanpra IYER, Chief Justice. Aanb Mr. Justice 
P. RAMAKRISHNAN. 


S. K.M. Muhammad Rowther, Managing Partner of S. K. M. 
Muhammad Rowther and Brother -» Appellant* 
J. 
Senthatti Kalai Pandia Chinnathambiar and nine others .» Respondenis. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), section 43 (5) read with 
section 4 (1) of the Madras Impartible Estates Act (II of 1904)—Creditors lawfully entitled to have their debts paid 
from and out of the assets of the unpartible estate— Meaning of —Nature of debts that would be binding on the estate. 

If the debt can bind the estate under section 4 (1) ofthe Impartible Estates Act, it would come with- 
in the opsration of section 45 (3) of the Abolition Act. What is to be seen in this connection is 
whether the debt incurred is of such a character, that it will be legal for the manager of the joint family 
to incur. 


Neither the purchase of clothing in anticipation of the marriage of a daughter in the family, nor of 
similar purchase for presentation to the deity in the temple on festive occasions would be beyond the 
Zamindar’s authority. The spiritual benefit that the maker of the gift believes in will also come to. 

» the whole family of which he is the head. 


Navaneethakrishnaswami Devasthanam v. Rukmani & Co., (1955) 2 M.L.J. 339, followed. 





1. (1954) 1 M.LJ. (S.C.) 60, 67 : (1954) S.Q.J. 23: 1954 S.C.R. 360. 
+S, T. Appeal No. 56o0f 1961. l 12th December, 1963, 
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"Appeal Against the Order of the Estafes Abolition Tribunal, Tirunelveli in 
O.P. No. 1 of 1960 dated 21st September, 1961. ` 


P. Sharfuddin and K. Parasaran, for Appellant. 
' M. Natesan and R.. Sundaralingam, for Respondents. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, C!F.——This appeal has a chequered history. It arises out of 
a claim by a creditor of the late Zamindar of Sivagiri, Varagunarama Pandian. ə 
Sivagiri estate was taken over by the Government under the Abolition Act (Madras 
Act XXVI of 1948) in the year 1951. The appellant who has a cloth shop at 
Srivilliputhur had supplied cloths on credit to the zamindar (1) for the purpose of 
the marriage of his daughter, Duraichi Ammal and (2) for presentation to the deity 
Srivinayagar on the occasion of the Kumbabishekam ceremony and during the 
Panguni Uttiram festival at the temple in Sivagiri. There can be little doubt and 
indeed this matter has not been controverted before us that the purposes for which 
cloths were purchased were proper ones. The appelldnt filed his application for 
payment out of the amount due to him out of the compensation amount paid by the 
Government. Even earlier, he had obtained a decree against the zamindar person- 
ally in O.S. No. 7 of 1939 onthe file of the Sub-Court, Tirunelveli. The Tribunal 
originally accepted his claim but when the matter came up to this Court by way of 
appeal, in 8.T.A. No. 44 of 1955, the order of the Tribunal was set aside witha direc- 
tion to reconsider the matter to see whether the debt evidenced by the decree would 
be one binding on the assets of the zamin estate so as to sustain a claim under section 
45 (3) ofthe Abolition Act. The Estates Abolition Tribunal, Tirunelveli on remand 
has come to the conclusion that none ofthe purchases made for the amounts borrowed 
will þé binding on the assets of the zamindari and that, therefore, the creditor was 
entitled to be paid only out of the resultant share of the zamindar in the compen- 
sation amount and that he could not be deemed to be a creditor of the estate. The 
Tribunal reached this conclusion on the finding that the purchases by the late 
zamindar were for his personal benefit made according to hisown whims and fancies 
and that they could not be deemed to be for the ‘benefit or necessity of the estate. 
This conclusion was sought to be based on two reasons one of which was that the 
zamindar’s daughter was not married immediately after the purchase of saris and so 
there was no justifiable occasion for the purchase at the expense of the family. 
The second reason was that the temple for whose Kumbabishekam cloths were 
purchased from the appellant’s shop was a public one with sufficient resources which 
could enable it to obtain the necessary cloths. Yet another reason was that the 
income of the zamindar amounted to nearly three lakhs of rupees per year and that 
there was, therefore, no need for the zamindar to purchase cloths on credit. -We are 
unable to agree with the Tribunal that the purchases made by the zamindar can be 
regarded as only for his personal benefit. With his position as zamindar he was 
certainly entitled to-make presentations to the deity on the occasion of the Kumba- 
bishekam ceremony in the temple in his zamin: Similarly small presentations of 
cloths on other festive occasions to the deity in the temple will also be within his 
powers. The purpose itself is a highly meritorious one and the occasions on which 
such presents were made are considered very sacred by Hindus: the action of the 
zamindar was quite consistent with the dignity of his position. Indeed such chari- 
ties are expected to be done by rich persons., We cannot agree with the Tribunal 
that time lag between the date of the-purchase of saris for the daughter’s marriage 
and the actual date of the marriage would prevent the purchase from being one for 
necessity. It not unoften happens that saris are purchased in anticipation of the 
celebration of marriages ; sometimes it happens that they get postponed for one 
reason or another. There is no suggestion in the present case that the purchase 
was not made for the benefit of the daughter of the zamindar. The cost of saris 
amounted to only Rs. 169 and it cannot be said that the amount was in excess of the 
powers of an ordinary manager in a joint Hindu family, 


As regards the other reason that the zamindar could have met these obligations 
out of the income from the estate, is without substance. Purchase of necessary articles 
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on credit is a normal thing with the affluent-and almost a habit with some. It cannot 
be said that such purchases will not bê binding on the zamindari. The zamindar him- 
self might have expected to pay off the amounts due out of his future income ; but 
the income stopped to come in on the zamin being taken over. Mr. Natesan who 
appears for the respondents has however sought to support the conclusion reached 
by the Tribunal on another line of argument namely, that as the liability in the case 
could not support a charge on the estate, the creditor would not be entitled to pay- 
ment out of compensation amount. That however is not the proper way of approach. 
The question is one of the authority of the zamindar to contract a debt for the 
purposes mentioned and not one ofjudging whether an alienation of property under 
these circumstances could be justified. Section 45 (3) of the Abolition Act says: 


“The Tribunal shall next determine which creditors, if any, are lawfully entitled to have their 
debts paid from and out of the assets of the impartible estate and the amount to which each of them 
is go entitled ; and only the remainder of the aggregate compensation shall be divisible among the 
sharers and maimtenance-holders as hereinafter provided. ” 


In Navaneethakrishnaswami Devasthanam v. Rukmani & Co.1, a Bench of this Court had 
to consider the meaning of the phrase ‘‘ Out of the assets of the impartible estate ”’ 
occurring in the above section and it came to the conclusion that ifthe debt can bind 
the estate under section 4 of the Impartible Estates Act, it would come within the 
operation of section 45 (3) of the Abolition Act. Section 4 (1) of the Impar- 
tible Estates Act can now be usefully referred to. It runs: , 

“ The proprietor of an impartible estate shall be incapable of alienating or binding by his debts, 
such estate or any part thereof beyond his own lifetime unless the alienation shall be e, or the debt 
incurred, under circumstances which would entitle the managing member of a joint Hindu family, not 


being the father or grandfather of the other coparceners, to make an alienation of the joint property, 
or incur a debt, binding on the shares of the other coparceners independently of their consent.” 


What one has therefore to see in this connection is whether the debt incurred is of 
such a character that it will be legal for the manager of the joint family to incur. 
The manager is the accredited representative, of a joint Hindu family. That on 
proper or justifiable occasions he can incur debts that will bind the family is well 
settled. We may in this connection refer to the passage in Mayne’s Hindu Law 
at page 437 (11th Edition) where it is stated : $ 


“ Hs authority to incur expenditure and contract loans and enter into transactions is one which 
4s determined by family necessity or family benefit, Within those limits, his discretion is unfettered. Ifa 
decree is passed against him in respect of a liability properly contracted for the necessities of the family, 
the binding character of this decree upon the interests of the other members depends, not upon their 
having or not having been parties to the suit, but upon the authority of the manager to contract the 
liability. So if the manager has borrowed money for family necessities upon his personal security, he 
will have a ia z arkea from the other members which will arise at the time when he expends 
or their beneft.” 


From the above, it will be clear that neither the purchase of clothing in anticipation 
of the marriage of a daughter in the family nor of similar purchase for presentation 
to the deity in the temple on festive occasions would be beyond the zamindar’s 
authority. Itis almost a necessary thing for a person in the position of a Varaguna- 
andian to make such presents. The spiritual benefit that the maker of the gift 
elieves in will also come to the whole family of which he isthe head. Considerations 
that weigh with the Court in the matter of upholding alienations by holders of 
impartible estates cannot be applied in all their rigour for the determination of 
the question whether a particular debt contracted by thé zamindar is one binding 
on the family, where the only question is as regards his authority to contract the 
debt and whether the purpose of the debt is for the necessity or benefit of the family. 
As we have stated, both the amount of the loan as well as the purpose thereof are 
reasonable and proper. Such a liability will be binding on the estate. The appel- 
lant will be entitled to be paid out of the compensation amount that is legitimately 

due to him. The appeal will be allowed with costs. 
K.L.B. d - 2° Appeal allowed. 
Son a aa MMM 

> TE i 


1, (1955) 2 M.L J. 339. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice P. RAMAKRISHNAN. 
Jabbar Sahib .. Petitioner" 


v. 
V. R. Renu alias Venugopal Naicker .. Respondent. 


Transfer of Property Act (IV of 1882), section 108 (c)\—Rights and liabilities Of lessor—Lessee performing e 
terms of contract—Implied covenant of title and quiet enjoyment—Extent of —Son of lessor claiming prossession of 
demised property in suit-—Lessor ex parte in suit—Compromise with son on payment of moeny—Breach of covenant 
of title and quiet enjopment—Suit for damages—No notice to father-lessor about the compromise—Suit not improper. 

Words and Phrases— Without interruption ”—Meaning. 

The plaintiff was the lessee of the property of the defendant. In a suit for partition filed by the 
minor son of the defendant the plaintiff to compromise with the minor by paying a sum of Rs. 275 
in respect of the leased property. - In the ition guit the defendant-father was ex parte. The present 
suit was for recovery of the sum of Rs. 275 from the defendant. . 


Held: Under section 108 (c) of the Transfer of Property Act, the lessor shall be deemed to con- 
tract with the lessee that, if the latter pays the rent reserv by the lease and orms the contract 
binding on the lessee, he may hold the property during the time limited by the lease without interrup- 
tion. ‘This provision also means that the title, which has been conveyed by the lessor to the lessee, is a 

title and that there is no infirmity in it. ‘The words ‘ without Interruption ° in section 108 
¢) are not qualified in any way, and have been understood to mean what in England is known as a 
covenant for quiet enjoyment in an unqualified form. The covenant protects the lessee only agamst 
the lawful disturbance, but does not cover tortious entries, eviction or interruption by trespassers. 


As the plaintiff had done all that he had covenanted to do under the lease deed, the defendant 
must be deemed under the law as having given a covenant for quiet possession. 


‘There could not be a clearer threat when the minor son of the lessor attacked the alienation of 
the father in a suit and prayed for recovery of possession of the leased property. There was an 
interference with the covenant for quiet enjoyment. 


The plaintiff need not give any notice to the defendant in the partition suit of the proposed com- 
promise with his minor son. Since the defendant remained ex parte in that suit, he should be fastened 
with constructive knowledge of entire proceedings in that suit including the compromise decree. The 
suit for damages without notice is therefore not vitiated. 


There is no reason why the principle of covenant of title implied in a sale deed should not be 
extended to the covenant for title and quiet enjoyment in a lease deed. 


Appeal against the Decree of the Sub-Court, Vellore, in A.S. No. 225 of 1960, 
preferred against the Decree of the District Munsif, Vellore, in Q.S. No. 370 of 1958. 


V. C. Sri Kumar for N. R. Raghavachari, for Appellant. 
P. C. Parthasarathy Ayyangar, for Respondent. 
The Court delivered the following 


JUDGMENT.—This Second Appeal is filed by the plaintiff in C.S. No. 370 of 
1958, on the file of the District Munsifof Vellore. He had taken a lease of the plaint 
schedule properties from the defendant for a period of 5 years by a registered lease 
deed dated 25th August, 1956 and had paid in advance a sum of Rs. 750 as rent for 
the entire period. Subsequently, the minor son of the defendant, represented by his 
grandfather as next friend, filed a suit O.S. No. 714 of 1956 impleading the present 
defendant as the first defendant,|and the present plaintiff as the second defendant. In 
that suit the minor son of the defendant alleged that his father was wasting the joint 
family properties, that the transactions were effected for debts of an Avyavaharika 
nature, that therefore they would not be binding on the minor son, and that conse- 
quently the joint family properties including the properties in the present suit, the 
subject-matter of the lease, should be divided by metes and bounds and the plaintiff 
given possession of an one half-share. In this suit the present defendant remained ex 
farte and the present plaintiff was forced to enter into a compromise with the minor 
and pay him Rs. 275 as a resultof which he was allowed to remain in possession of 
the leased property for the rest of the lease period. Alleging that the lease deed 
Or 

* S.A. No. 1356 of 1961. | 20th December, 1963. 
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involved a covenant for quiet enjoyment, but that covenant had been broken, the 


plaintiff filed the present suit for recavery of Rs. 275, the amount which he had to 
pay under the compromise aforesaid. The defendant urged that there was no threat 
to the plaintiff’s enjoyment of the suit property, and that if the plaintiff had incurred 
any expense or paid any amount in connection with the prior suit, it was not warran- 


e 


ted by thesituation and that therefore the defendant was not liable to pay any amount 
to the plaintiff 

e The trial Court accepted the contention of the defendant and dismissed the 
suit with costs. The learntd Subordinate Judge of Vellore to whom the plaintiff 
appealed, took the following facts as the principal circumstances into considera- 
tion for confirming the decree of the trial Court: - 


(1) The mother of the minor soñ of the defendant had issued a notice on 20th 
September, 1956 warning people against any alienation of the family properties by 
the defendant, and the present lease deed was taken by the plaintiff on 25th August, 
1958, in spite of the aboye notice ; 

(2) In the relief portion of the minor’s suit no relief was prayed for against 
the present plaintiff ; 

(3) It could not be said that the present plaintiff suffered any real appre- 
hension about his peaceful enjoyment to the lease property ; and 


(4) Since there was no evidence as to the circumstances under which the 
plaintiff agreed to pay Rs. 275 to the minor in the prior suit, it was likely that he 
did so because the defendant did not receive the full lease amount from the 
plaintiff. 

It is urged by the learned Counsel appearing for the appellant plaintiff is this 
Second Appeal, that some of the factual statements made by the appellate Judge 
above extracted are incorrect and secondly that legal inference drawn by him on the 
facts is also opposed to law. Under section 108 (¢) of the Transfer of Property Act, 
the lessor shall be deemed to contract with the lessee that, if the latter pays the rent 
reserved by the lease and performs the contracts binding on the lessee, he may hold 
the property during the time limited by the lease without interruption. ‘This pro- 
vision also means that the title, which{has been conveyed by the lessor to the lessee, 
is a good title and that there is no infirmity in it. The words ‘without inter- 
ruption’ in section 108 (c) are not qualified in any way, and have been under- 
stood to mean what in England is known as a covenant for quiet enjoyment in 
an unqualified form. The covenant protects the lessce only against lawful distur- 
bance, but does not cover tortious entries, eviction or interruptions by trespassers. 
In the present case, there is no allegation that the lessee did not fulfil any of the 
terms of the lease. He had paid the rent in advance. It is also to be pointed out 
that though the defendant pleaded inthe written statement thata balance of 
Rs. 300 was due under the lease deed, he did not adduce any satisfactory 
evidence about this contention. Thetrial Court observed that under the lease 
deed a sum of Rs. 450 was paid in cash and a sum of Rs. 300 was paid at the time of 
the registration and that the defendant, as D.W. 1, did not at all speak to anything 
about the consideration which passed under Exhibit A-1. The trial Court found 
that there was no evidence to show that the defendant received only Rs. 300 
under the lease deed as contended by him. Consequently, the plaintiff had done 
all that he had covenanted to do under the lease deed, and in such circumstances 
the defendant must be deemed under the law as having given a covenant for 
quiet possession, , 

In the plaint in the prior suit of the minor son of the defendant, there was spea 
cific allegation that the lease was not binding on the son because the debt was 
ncurred for an avyavaharika purpose, and the relief sought was that the plaintiff 
should be given possession of his half-share straightaway. Thereby the defendant’s 
possession ofthat half-share would be taken away from him, ifthe plaintiff had succee- 
ded on his suit. Both Courts below were wrong in their assumption. that there 
was no threat in the prior suit to plaintiff’s quiet enjoyment. here could not 
be a more clearer threat, when the minor came forward and attacked the father’s. 
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alienation as not binding on him and prayed for recovery of possession of the lease 
property forthwith. Therefore the correct begal inference is that there was in the 
prior suit, an interference with the covenant for quiet enjoyment and the plaintiff 
was forced to pay Rs. 275 so that he could retain possession of the property, 
uninterrupted for the rest of thelease period. The lower appellate Court has 
observed that there was a notice dated goth August, 1956, issued by the mother of 
the minor plaintiff warning people against taking alienations of the family 
property from the father, and that the plaintiff when he took the lease OTe 
25th August, 1956 must be deemed to have been awarewf this notice. No doubt, 
a copy of this notice is now filed by the plaintiff, but there is no proof that the 
plaintiff received this notice before the lease deed was executed. Actually, the 
lease was to run for five years from 17th August, 1956, a date prior to the notice. 
Apart from this, 

“ the fact that a buyer knew of a defect in the title of the seller before his purchase would not 
prevent him from suing for damages for breach of covenant for title, and oral evidence to show that 
the purchaser few afin defect in title could not be adduced ander section 92 of the Evidence 
Act as it would amount to contradiction of a term of the contract of sale namely the covenant of 
title or for freedom from encumbrances. (Vids observations of Chandrasekhara Ayyar, J. in Paparao 
v. Poli Naidu.) 

The learned Counsel for the respondent before me, laid a great deal of stress on 
the fact that before the compromise was entered into in the prior suit, the plaintiff 
should have given notice to the defendant of his proposed step. In the absence of 
such notice, it was urged, the plaintiff would not be entitled to sue the defendant for 
damages. But the record shows that the defendant then remained ex parte. He 
should, therefore be fastened with constructive knowledge of entire proceedings in 
that suit, including the compromise decree, which will be as binding on him as on 
the present plaintiff. It will be as futile as well as improper to urge, that after the 
plaintiff had the misfortune to be faced with a litigation by the lessor’s son and after 
the lessor had remained ex parte leaving the plaintiff alone to face the litigation, 
the plaintiff should be expected once again to give notice to the lessor of what he 
proposed to do, to get the best bargain out of the third party who took legal steps 
to disturb the covenant of quiet enjoyment. In a case from the Nagpur High 
Court where the vendor, who was impleaded as a defendant to a suit impeaching his 
title and claiming the vendee’s eviction, remained ex parie, though the question of 
title was a matter within his special knowledge, and therefore the vendee compro- 
mised the suit, and subsequently filed a suit for damages against the vendor for breach 
of the covenant, it was held that the vendor was liable for damages and he could 
not without imputing bad faith to the vendee blame him for compromising the suit 
(vide Narain v. Bhaurao*), Again in another case from Nagpur High Court, which 
was cited before me, it was held that where the vendor himself is fully cognizant 
of the litigation regarding the title of the property sold, that his own brother had 
started against the vendee, it is the duty of the vendor to suggest that the vendee do 

ut forward the proper pleas which he says that the vendee failed to take in that 
itigation ; and therefore he cannot say that the vendee’s conduct in not raising 
proper pleas, disentitles him from claiming any damages (vide Kashirao Gondaj v. 
Kabu Pandu’). l 

The above decisions no doubt referred to covenant of title implied in a sale 
deed but there is no reason why the principle should not be extended to the 
covenant for title and quiet enjoyment, implied in a lease deed. 

For the aforesaid reasons, I am of opinion that both the Courts below have 
erred in applying the correct law to the facts of the present case, and if that law ‘had 
been so applied, the plaintiff was bound to succeed in his claim. I therefore 
allow the Second Appeal, and set aside the decrees of the trial Court as well as of 
ee oe appellate Court, and decree the plaintiff’s suit with costs throughout. 

o leave, 


V.S. a Appeal allowed; 


J. (1945) 1 M.L.J. 328 : ALR. 1945 Mad. 2. A.LR. 1956 Nag. 124. 
06. 8. ALR. 1923 Nag. 364. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. S., RaMACHANDRA Iver, Chief Justice AND Mr. JUSTICE. 
K. SRINIVASAN. 


S. Muthayya Odayar, Annavasal .. Petitioner" 
` v. 
The Government of Madras represented by the Agricultural 
Income-tax Offier, Mayuram ... Respondent. 
Madras Agricultural Income-tax Act (V of 1955), section 5 (b), and 7—Agricultural income—Assesses,. 
lesses of al lands of temple—Rent due, but unpaid by assessee—No accounts maintained by assessee— 


If deductrble in the computation of income of assesses. 

Madras Agricultural Income-tax Rules, rule 10. 

For the assessment year 1958-59, the assessee holding agricultural lands on lease from a mutt and 
temple, filed his return. Under the lease the assessce has to pay 3,100 kalams of paddy by way of 
rent. For the relevant account year the assessee actually paid only 1,700 kalsms, but claimed that 
since he was under a legal liability to pay the entire rent, credit should be given to him for the enture 
lease rent, including the 1,400 kalams of paddy not paid by him to the landlord. The assessce did 
not maintam any accounts. The officer made enquiries and assessed the assessee’s income on an csti- 
mate. This was substantially confirmed by the Assistant Commissioner and the Tribunal in appeal. 
On a Revision to the High Court, 


Held : There is a distinction between maintaining accounts on cash basis and mercantile basis. 
In the cash basis, actual receipts are alone taken as income, and all liabilities incurred are treated as- 
expenditure, if actually spent. Under the mercantile system of accounting, where a nght to receive 
a particular amount as income arises, that is regarded as accrued income, and liability that has been 
incurred is eligible to be deducted, though the expenditure may not actually have been incurred. 


Rule 10 of the Rules framed under the Act deals with the manner in which the income shall be 
computed where no system of accounting has been adopted. Where no accounts have at all been 
maintained, equally the Agricultural Income-tax Officer has a duty to make such enquiry as may be 
necessary and arrive at the income. Neither section 7 nor Rule 10 deals with the question of deduc-- 
tions that have been claimed by the assessec. 


The Explanation to section 5 only states ‘ paid’ means actually paid or incurred according to the- 
method of accounting. 

The only int tion that can be placed upon the fact that the assessee has maintained no: 
accounts is at best that it can be regarded as the cash basis of accounting. If that is so, it is not open 
to the assessee to demand that the rent due but unpaid should also be regarded as deductible within 
the meaning of section 5 (b) of the Act. 


Petition under section 54 (1) of the Madras Agricultural Income-tax Act, 1955, 
raying the High Court to revise the Order of the Agricultural Income-tax, Appel-- 
te Tribunal, dated 11th May, 1962, in A.T.A. No. 96 of 1961. 


M. S. Venkatarama Iyer, V. Krishnan and P. Veeraraghavan, for Petitioner. 
G. Ramanujan, for the Government Pleader on behalf of Respondent. 


The Judgment of the Court was delivered by 


Srinivasan, 7.:—The petitioner holds agricultural lands part of which has been. 
taken on lease from a mutt and temple. For the year of assessment, 1958-59 he 
submitted return in Form II. As the quantum of produce indicated in his return 
appeared to be too low the Agricultural Income-tax Officer called for accounts. 
The petitioner produced none stating that he did not maintain proper accounts and 
that the particulars furnished in his return were based upon a memorandum main- 
tained by him. Thereupon, the Agricultural Income-tax Officer inspected the 
villages in question, examined the karnams of the villages and after local enquiries 
estimated the income from the lands., The result was that on the net income of 
the assessce which was fixed at Rs. 29,659-87 nP., a tax liability of Rs. 6,666-94 nP., 
accrued. On appeal to the Assistant Commissioner of the Agricultural Income-tax. 
certain allowances were enhanced and the tax liability was reduced to Rs. 5,972-73. 
On afurther appeal to the Tribunal, the petitioner contended that in respect of the 


* T.C. No. 293 of 1962. lat January, 1964. 
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lands which he had taken on lease from the mutt and‘ temple there should be no 
tax liability whatsoever. He also claimed that in so far as the quantum of rent 
which he ped to his landlord is concerned, credit should have been given to the 
€ntirety of the stipulated lease amounts though admittedly he had paid only a part 
thereof. Both these contentions were found against by the Appellate Tribunal and 
at is this order of the Appellate Tribunal that is canvassed in this Revision Petition. 


Of the two points that were urged before the Tribunal, only one has been put i 
forward before this Court. The plea that since the lands belonged to the temple 
and mutt the income therefrom should be exempted from tax has not rightly been 
ee by Sri M.S. Venkatarama Iyer, learned Counsel. The only point urged by 

im is that credit should have been given for the value of 3,100 kalams of paddy 
which the petitioner has to pay to the lessor. It was admitted, however, that only 
1,700 kalams of paddy had in fact been paid to the lessor. It is also admitted that 
credit for this amount has been given by the taxing authority. But the contention 

‘Is that since the petitioner is under a legal liability to pay the balance as well, credit 
should have been given for this amount of 1,400 kalams not paid but still due. The 
short question is whether that is allowable. 


Under section 5 (b) of the Madras Agricultural Income-tax Act deduction is 
allowable in respect of any rent paid in the previous year to the landlord or superior 
landlord, as the case may be, in respect of the land from which the agricultural 
income is derived. The Explanation to this section states : 


“< Paid means actually paid or incurred according to the method of accounting upon the basis 
of which agricultural income is computed under this section.” 


It is the argument of the learned Counsel that under section 7 read with rule 
10 of the Rules framed under the Act, the assessee is entitled to the deduction of the 
ntirety of the lease amount payable by him whether it has been paid or not. 
We are unable to accept this contention. Section 7 of the Act provides for the 
computation of agricultural income in accordance with the method of accounting 
regularly employed by the assessee. _The Proviso to this section states : 


“Tf no method of accounting has been regularly employed by the assessec, or if the method 
employed is such that, in the opmion of the Agricultural Income-tax Officer, the agricultural income 
cannot properly be deducted therefrom, then the computation shall be made upon such basis and in 
such manner as may be prescribed”, 


The relevant rule in this regard is rule 10 which states : 


“ Where no method of accounting has been regularly emp] by the assessee or where the 
method employed is such that, in the opinion of the Agricultural Income-tax Officer the agricultural 
income cannot properly be deduced therefrom, the Agricultural Income-tax Officer shall after making 
such enquiry as he considers necessary, compute the agricultural income of the assessee to the best 

of his judgment ” . 
In the instant case, it is admitted that no accounts were at all maintained 
the assessee. It is not a case where some method of accounting was followed 
which was not in the opinion of the Officer such as to facilitate a correct appraisal 
of the income. Rule 10 deals with the manner in which the income shall be computed 
where no system of accounting has been adopted. Where no accounts have at 
all been maintained, equally the Income-tax Officer has a duty to make such 
‘enquiry as may be necessary and arrive at the income. Neither section 7 nor 
rule 10 of the Rules framed under the Act deals with the question of deduc- 
tion such as has been claimed by the assessee in this case. Even the Explana- 
tons, to section 5 only states “paid? means actually paid or incurred according 
to the method of accounting. It is well-known that it is open to the assessees 
‘to maintain their accounts on cash basis, in which event actual receipts are 
alone taken as income and all liabilities incurred are treated as expenditure, 
if actually spent. Under the mercantile system of accounting, however, where a 
Tight to receive a particular amount as income arises, that is regarded as accrued 
income and equally under that system of accounting liability that has been incurred is 
eligible to be deducted though the expenditurdmay not actually have been incurred. 


A 
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"Phere is thus a distinction between the two systems of accounting. The only inter- 
pretation which we can place upon tite fact that the assessee has maintained no 
accounts is at best that it can be regarded as the cash basis of accounting. If that 1s 
so, it is not open to the assessee to demand that the rent due but unpaid should also 
‘be regarded as deductible within the meaning of section 5 (b) of the Act. The 
petition fails and is dismissed with costs. Counsel’s fee Rs, 100. ; 


V.S. —— -~ Petitión dismissed. 
IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Jusrice M. ANANTANARAYANAN. 


Mebsin Bhai e» Petitioner" 
D. 
Hale and Company, G.T., Madras .- Respondents. 


Madras Buildings (Lease and Rent Control) Act (XVII of 1960), section 14 (1) (b)—Buildmg bona fide 
wequired for demolition—Tests. -° 

In order to decide the bora fides of the landlord in an application under section 14 (1) (6) of the 
Madras Buildings (Lease and Rent Control) Act, the Courts have to apply several criteria and judge 
upon the totality of the facts. Even though a Building may be old still its present condition may be 
‘such as to involve no danger whatsoever of any breaking up so as to necessitate a decision by the 
dandlord that it is in his interest to demolish it immediately. The condition of the building and 
extent to which it could stand without immediate demolition and reconstruction in future are all 
relevant considerations in assessing the bona fides of the landlord. Where a landlord takes advantage 
of the relatively old condition of the building to make an application with an ulterior purpose, his 
requirement cannot be held to be bona fids. ‘The provision in the Act cannot be used by the landlord 
to obtain an eviction of tenant which he could not do otherwise. 


Petition under section 25 of the Madras Buildings (Lease and Rent) Control 
Act; 1960 read with section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of Small Causes at Madras dated 27th July, 1963, and made in 
Tae 429 of 1962 (H.R.C. No. 3930 of 1961, Additional Rent Controller, 

ras). ; 


0. K. Nambiar, for Petitioner. 
The Court made the following 


ORDER :—I am fully convinced that the learned Second Judge, Court of Small 
‘Causes, Madras, had every justification for allowing the appeal by the tenant with 
regard to the building which was owned by the landlord (Revision Petitioner), 
and in respect of which’ the landlord had obtained an order of eviction in the first 
Court upon the basis of section 14 (3) of the Madras Buildings (Lease and Rent 
Control) Act XVIII of 1960, namely, 

“‘that the building is bona fides required by the landlord for the immediate purpose of demolishing it 


and such demolition is to be made for the purpose of erecting a new building on the site of the build- 
ing sought to be demolished.” 


The learned Judge refers to the oral evidence, and points out that this building 
has been in existence for sometime, and that, according to qualified expert (R.W. 2), 
it could be maintained intact without any danger of falling, for another twenty 
years. It may be that the building was erected a considerable time previously ; 
but, nevertheless, its present condition may be such as to involve no danger whatever 
of any breaking up, so as to necessitate a decision by the landlord that it was in his 
interest to demolish it immediately, which demolition had to be made for the pur- 
pose of erecting a new building thereon. It has to be carefully noted that this criterion 
is incidental. What the section really required is that the landlord must satisfy the 
Court that the building was bona fide required by him, for the immediate purpose of 
demolition. I am totally unable to see how the present state of the building, and 
the extent to which it could stand without immediate demolition and reconstruction, 
in the future, are not relevant considerations in assessing the bona fides of the land- 
Jord. On the one hand, landlords may bona fide require such buildings, particularly 
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old buildings, in their own interest, for demolition and reconstruction. On the 
other hand, it is equally possible that the nfere fact that the building is old, is 
taken advantage of by the landlord to put forward such pretext, his real object being 
ulterior, and not bona fide for the purpose of reconstruction. The Courts have to 
apply several criteria, and to judge upon the totality of the facts. But the Courts 
cannot exclude the possibility that the ancient or relatively old character of the build- 
ing, which may nevertheless be in quite a good and sound condition, is being taken 
advantage of by a landlord in order to make such an application with an ulterio» 
purpose, which purpose might be, for instance, to obtain far more advantageous 
terms of rent in the future. Whatthe section really contemplates is, a bona fide 
requirement ; that necessarily implied that it is in the interests of the landlord to 
demolish and reconstruct the building, and that the fact that the building is old is 
1ot merely a pretext for advancing the application, with the object of evicting the 
tenant, and of obtaining higher rentals. 


In my view, whatever might be the precise language in which the learned 
Judge in the Court below has expressed his reasoning, whether happy or otherwise, 
the conclusion is primarily one of fact, and is based on a review of the evidence on 
record, including the oral evidence. Under such circumstances, this Court cer- 
tainly should not interfere, in the exercise of its powers of Revision. Further, 
some regard must certainly be had to the fact that the Act is intended for the protec- 
tion of tenants, from unjust eviction though the rights of landlords acting bona fide 
are equally safeguarded, and that it will be an abuse of process of Court if any pro- 
vision of the Act is merely used as a pretext by the landlord, to obtain the eviction 
of a tenant, which he could not do otherwise. The Civil Revision Petition is 
dismissed in limine. 

R.M. — Petition dismissed. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mnr. Justice T. VENKATADRI. 
S. K. V. Raghavan .. Appeltant* 


U. 
G. Rajagopala Pillai and another .. Respondents. 

Trads and Merchandise Marks Act (XLIII of 1958), sections 9 ( 1) (6), 12 and 56—Scope—Registration 
of label with cographical name—Subse registration o label of ano with same name—If pike aa 
iie or rectification by owner of prior registered label—Competency—Discretion of Registrar—Interference 

>y Court. 


A geographical name adopted as a distinctive mark and without its conveying any idea of geogra- 
phical origin or association would come within section 9 (1) (e) of the Trade and Merchandise Marks 
Act, 1958 and would be registrable if the Registrar is satisfied of its distinctiveness and there can be 
no valid objection to its being registered. 

Where a distinctive label is registered as a whole, such registration cannot possibly give any exclu- 
sive statutory right to the proprietor of the trade mark to the use of any particular word or name 
contained therein apart from the mark as a whole. 

Where the Registrar of Trade Marks has exercised his discetion in favour of a person by refusing 
to rectify the register on the application of a prior registered proprietor, the Court in appeal ought 
to give considerable weight to it and should ordinarily be loath to interfere with that discretion. 

Appeal against the order of the Assistant Registrar of Trade Marks, Madras, 
dated 1oth October, 1960 and made in Rectification No. 289. 


G. Ramaswamy and S. M. Subramanian, for Appellant. . 

T. Ramaprasadarao for M/s. John and Row and S. K. Damodaram, for 
Respondents. 

The Court made the following 


ORDER :—This appeal arises out of an application filed by the appellant under ` 

the Trade Marks Act for rectification of the Registrar either by removing the Trade. 

Mark No. 164933 or by deleting from the said markthe words “‘ Thennamarakkudis 
a 


* A.A.O. No. 282 of 1961. | “99th January, 1964. 
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Oil”. The Assistant Registrar of Trade Marks refused to rectify the register and 
dismissed the application. It is against this order the present appeal is filed. 


The facts that are necessary for the disposal of the appeal aré the following : 
The appellant’s father Santhanakrishna Naidu started as early as 1918 a business in 
the manufacture and sale of medicinal oil preparation for curing sprains and fracture 
under the name and style of R.K. Krishna & Co. In order to distinguish the goods 
of other merchants, the appellant’s father adopted in the same year a devise of 
which the word ‘‘ Thennamarakkudi’”’ forms an essential part. Ever since that year 
the appellant’s father and, after his death, the appellant have been continuously 
using the said mark on the tins of medicinal oil prepared and sold by them. The 
mark adoptéd by them for their goods was ‘Original Photo Mark Thennamarakkudi 
Oil’. This mark has become popular in the market and has been associated in the 
minds of the public with the goods manufactured and sold by the appellant and his 
father. This mark was registered as early as in 1943 and a certificate of registration 
was issued on 4th March, 1949 after the said mark was advertised in the Trade 
Marks Journal dated 1st August, 1948. The appellant's father died in 1950 and 
after his death the appellant has been continuing the business as sole proprietor. 


In the beginning of October, 1952, the appellant came to understand that one 
G.R. Gopal, a partner of the respondents, had been infringing his trade mark and 
he issued a notice through his Advocate R. Thambayya Naidu on 7th October, 
1952, appraising the said'‘G.R. Gopal about the prior user by his father and about 
the registration of the same. The respondent promised in his reply dated 13th 
October, 1952, through his Advocate that he would take steps to effect changes in 
his mark. Buthe didnotdoso. On the other hand, in the year 1954 he registered 
his medicinal preparation as ‘ Original Photo Thennamarakkudi Oil’. Hence 
the appellant filed an application for rectification of the register as aforesaid on the 
ground that the mark containing the word “ Thennamarakkudi Oil” registered by 
the respondents is a clear infringement of his mark and is likely to cause deception 
and confusion in the mind of the public. 


The application was resisted by the respondents who contended in their counter 
statement that Thennamarakkudi is a villagein Nannilam Taluk in Tanjore District 
where a family of native physicians began to manufacture medicinal oil and sell 
it to the public over half a century ago and their preparation takes its name from 
the village and therefore it cannot denote the goods of any person, that several mer- 
chants of Thennamarakkudi, Mannargudi, Mayuram, Kumbakonam and other 
places in Tanjore District have been selling oil bearing the words Thennamarakkudi 
and that the distinctive feature of the mark of the appellant is not Thennamarakkudi. 


The Assistant Registrar of Trade Marks disposed of the application under the 
provisions of the New Act. Learned Counsel for the appellant raised a preliminary 
objection that the Assistant Registrar of Trade Marks adopted a wrong procedure 
in deciding the case under the new Trade and Merchandise Act, 1958. Before 
considering the appeal on the merits, it is necessary for me to consider whether this 
case has to be decided under the old Trade Marks Act or under the new Trade 
and Merchandise Marks Act, 1958, which came into force on 25th November, 
1959. Mr. G. Ramaswami, learned Counsel for the appellant, contended before me 
that the Trade and Merchandise Marks Act, 1958, is not retrospective in operation 
and will not apply to pending proceedings for rectification of the register, as sub- 
section (4) of the section 136 specifically provides that any legal proceedings pending 
in any Court at the commencement of that Act may be continued in that Court as 
if that Act had not been passed. Section 136 is the repeal and saving section. 
That section repeals the Indian Merchandise Marks Act, 1889, and the Trade 
Marks Act, 1949. ‘The effect of a repeal 1s stated in section 6 of the General Clauses 
. Act. Section 6 (¢) of that Act provides that the repeal of an Act will not “ affect 
any right, privilege, obligation or liability acquired, accrued or incurred under 
any enactment so repealed ”’. Section 6 (e) says that the repeal of an Act will not 
“ affect any investigation, legal proceeding or remedy in réspect of any such right, 
privilege, obligation, liability...... as aforesaid’. Now Mr. G. Ramaswami 
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contends that a combined reading of section 6 of the General Clauses Act and sub- 
section (4) of section 136 would show that the appellant’s application for rectifi- 
cation should be disposed of only under the provisions of the Old Act and not under 
the New Act. But the learned Counsel for the respondent met this argument by 
pointing out that sub-section (4) of section 136 only says that “ any legal proceeding 
pending in any Court ” will not be affected by the provisions of the New Act, and 
that the application for rectification could not by any stretch of imagination be con- 
sidered to be a legal proceeding pending in any Court. Section 107 of the New Act 
provides that an application for rectification of the register can be made only to° 
the High Court in certain cases specified in that section. Under section 56 an 
aggrieved person has got an option to file an application for rectification or correction 
of the register either before the Registrar of Trade Marks or to the High Court in 
a prescribed manner. The appellant preferred to file an application before the Regis- 
trar of Trade Marks and notin the High Court. Learned Counsel for the respondent 
contends that the application filed before the Registrar cannot be deemed to be a 
legal proceeding in any Court within the meaning of sub-section (4) of section 136. 
Admittedly, the Assistant Registrar of Trade Marks passed an order under section 
56 of the Act of 1958 and against that order an appeal lies to the High Court. 
Ido not think that any prejudice has been caused to the appellant by the Assistant 
Registrar resorting to the provisions of the New Act when disposing ofthe applica- 
tion. The learned Counsel for the appellant was not able to show how his client 
would be benefited by the disposal of the application under the provisions of the 
Old Act. I am unable to see any substance in his contention and I reject it. 


It is common case that the word ‘ Thennamarakkudi’ is the name of a village 
in Mayuram Taluk, Tanjore District. Section 9 (d) of the New Act states that a 
trade mark containing a ee ee or a surname or a personal name 
shall not be registered in Part A of the Register. But under section g (2) the word 
“ Thennamarakkudi”’ can become eligible for registration if there is evidence of its 
distinctiveness, that is, if the distinctive character of the goods is proved. In Corpus 
Furi Secundum Volume 87, Article 43, which deals with geographical and place 
names states : 


“ Geographical terms and words in common use to designate a locality, a country, or a section ot 
a country cannot be monopolised as trade marks but a geographical name not used in a geographical 
sense to denote place of origin but used in an arbitrary or fanciful way to indicate origin or own ip 
regardless of location may be sustained as a valid trade mark” , g erebi 


It is also common case that the word “* Thennamarakkudi ” is not only used by 
the appellant but also by several merchants of Thennamarakkudi, Mannargudi, 
Mayuram, Kumbakonam and other places in the Tanjore District. Thennamarak- 
kudi oil is a medicinal oil preparation which takes its name from the village Thenna- 
marakkudi in Nannilam taluk in Tanjore District where a family of native physicians 
began to manufacture this medicinal oil and sell it to the public for more than half a 
century. Therefore the word ‘Thennamarakkudi cannot connote or denote the goods 
of any particular manufacturer, much less the appellant. The Assistant Registrar 
of Trade Marks has pointed out that the appellant has not adduced any evidence. 
of distinctiveness as postulated under section 9 (2) to bring the word Thennamarak- 
kudi within the ambit of section 9 (1) (e). He has also observed that there was no. 
evidence to show that there was a quality in the word Thennamarakkudi which 
earmarked the appellant's goods as distinct from those of other producers of such 

oods. The appellant hence failed to get a monopoly to the word in question and. 
in the absence of a monopoly, he cannot prevent other traders from using that 
word. It may be stated here that in a litigation between the appellant and his 
brother with regard to the use of this word by the latter, the appellant entered. 
into a compromise in and by which he agreed to the use of the word ‘“Thenna-~ 
marakkudi” by his brother. This would show that he did not claim any exclu= ° 
sive right to the use of that expression. 


It is also admitted by the appellant’s Counsel that there is no similarity between. 
his client’s mark and the mark of the respondents and the marks ¢re not deceptively- 
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similar. But the learned Counsel seriously contends that since his client’s mark 
has been registered without a disclaimer of the right to the exclusive use of the word 
Thennamarakkudi, his client has secured an absolute monopoly to the use of the 
word and that no mark containing the word Thennamarakkudi could go on the. 
register. Itis true that the respondents did not put in any objection when the appel- 
lant’s trade mark was originally registered. But it is equally true that when the 
respondents registered their mark two years ago, the appellant also did not raise 
any objection at that time. It is only now that the appellant has filed this appli- 
“cation for rectification of the register. The mere absence of a disclaimer does not 
ipso facto give the appellant an exclusive right to the use ofeach and every non- 
distinctive feature in the mark. The appellant has used not only the word “ Then- 
namarakkudi Oil”, but has used several other words and the whole label containing. 
the words ‘‘ Thennamarakkudi Oil ” with other features should be taken into con- 
sideration. As pointed out by Lord Esher in Pinto v. Badman’, 
re eer truth is that the label does not consist of each part of it, but consists of the combination of 
em f a) _e 
In Registrar, Trads Marks v. Ashok Chandra Rakini, Lid.?, the Supreme Court has obser- 
ved that: - 

“ Where a distinctive label is registered as a whole, such registration cannot possibly give any 
exclusive statutory right to the proprietor of the trade mark to the use of any particular word or name 
contained therein apart from the mark as a whole”. 

The appellant not having established that the word “ Thennamarakkudi ” was used 
to distinguish his goods from those of other traders cannot claim that that word 
should not be used by any other person. 


In A.S. Nos. 560 and 561 of 1956, Ramachandra Iyer, J., (as he then was) 
while dealing with a similar question observed that : 

“the registration asa trade mark of a geographical name is not absolutely prohibited as it. 

would be if section 6 (d) (of the Old Act) had remained alone. By virtue of section 6 (e) (also of 
the Old Act) a geographical name like any other name, if distinctive, could be registered in relation 
to goods of a manufacturer”. 
It has been held in 2 number of cases that a geographical name adopted as a dis- 
tinctive mark and without its conveying any idea of geographical origin or associa- 
tion would come within clause (¢) of section 9 (1) and may be registrable if the 
Registrar is satisfied of its distinctiveness. For example, a food article named 
“ Everest dish ” or a hair cream called ‘‘ Himalayan Snow ”’ is certainly distinctive 
and there can be no valid objection to its registrability. 


Further where the Registrar has exercised the discretion in favour of a person: 
that fact ought considerably to weigh with the Court and “ the Appellate Court 
ordinarily should be loath to interfere with that discretion”. (vide Ciba, Lid. v- 
M. Ramalingam?. The appellant cannot claim any absolute monopoly to the use 
of the word ‘‘ Thennamarkkudi’’. As stated above, several merchants in Tanjore 
District are manufacturing the medicinal oil preparation called ‘‘ Thennamarak- 
kudi Oil ” and the preparation itself takes its name from the village Thennamarak- 
kudi in Nannilam ‘Taluk. 

I am of opinion that the application of the appellant for rectification of the 
Register was rightly refused by the Assistant Registrarof Trade Marks. The 
appeal is accordingly dismissed, but in the circumstances without costs. 


P.R.N. Appeal dismissed. 








1. 8R-P.C. 181 at 191. 84 : A.LR. 1955 S.C. 558, 565. 
2. (1955) S.C.J. 562 : (1955) 2 M.LJ. (S.C.) 3. ALR. 1958 Bom. 56 at 62. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice P. *“KunHAMED Kutt. 


‘Rajammal and others .. Petittoners* 

Stamp Act (LI of 1899), section 70 (1)—Applicabtlity and scope—Sanction for prosecution for offence under 
-section 64 (a) read with section 27, Stamp Act—Conviction—Appellate Court finding offence under section 62 (1) (b) 
—Fresh sanction—Necesstty—Conviction without fresh sanction—Legality. 

On a sanction granted under section 70 (1) ofthe oe Act by the District Registrar for prosecut- 
ing the petitioners for an offence under section 64 read with section 27 of the Stamp Act, in that they ° 
failed to set forth fully and truly the value of certain properties with £ view to evade the proper stamp 
-duty to Government, the Trial Magistrate found them guilty of the offence and sentenced them 
under section 64 (a) read with section 27, it being found that they executed and got registered a deed 
-of exchange as an instrument in the nature of a settlement-cum-release deed. On appeal, the Appel- 
late Court found that there was no intent to defraud the Government under section 64 (a) read with 
section 27, and held that 5 apart from the question of mens rea the petitioners were liable to convic- 
tion under section 62 (1) (b) of the Act and altered the conviction accordingy confirming the sentence. 

The petitioners contended in Revision that want of sanction under section 62 (1) (b) (no fresh 
sanction having been obtained) vitiated the conviction. 

Held : (1) The sanction, notwithstanding the sections ified therein, covered the offence for 
which the appellate Court convicted the petitioners and therefore the plea of want of sanction was not 


tenable. 

(2) The document was, for all intents and purposes, a deed of exchange and not a deed of 
settlement, and had to be stamped as a deed of exchange, and that not having been done the conviction 
under section 62 (1) (6) could not be challenged, even if the petitioners had no deliberate intention 


to defraud. 3 
Queen-Embress v. Rahat Ali Khan, (1886) I.L.R. 9 All. 210; Empress v. Janki, (1896) I.L.R. 7 
Bom. 82 ; Maya Shah v. Emperor, A-I.R. 1953 Lah. 959, distinguished. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
raying the High Court to revise the order of the Court of the District Magistrate 
J.), Coimbatore, dated the 6th day of October, 1962, and made in C.A. No. 327 

of 1962 (C.C.No. 1557 of 1962, on the file of the Court of the Sub-Magistrate No. I, 


Coimbatore). 
N. Varadarajan, for Petitioners. 
B. Sreeramulu for the Public Prosecutor on behalf of the State. 


The Court made the following 

ORDER :—This Revision Case arises out of a complaint filed by the District 
Registrar, Coimbatore, against the petitioners under section 64 read with section 
27 of the Indian Stamp Act, for having executed and got registered before the Joint 
Sub-Registrar, Coimbatore, a deed of ‘ exchange’ as a ‘ settlement deed ’ with intent 
to defraud the State by their failure to give full facts regarding the value of the pro- 
perties and the nature of the transaction. The document purported to make over 
the A Schedule properties herein belonging to petitioners 2 and 3 to the first petitio- 
ner, and her minor daughter in exchange for the properties described in the B 
Schedule belonging to the first petitioner subject to the encumbrances set out in the 
C Schedule. It was found on investigation that the A Schedule properties were 
worth only Rs. 18,500 while the B Schedule properties were worth Rs. 1,67,020 
and that by getting the document registered, the State had been defrauded to the 
tune of Rs. 5,025 on account of stamp duty. The petitioners were then called 
upon to pay the aforesaid amount and surcharge, Rs. 6,680.80 nP. the total of 
which after deducting the stamp duty already paid, came to Rs. 11,254.30 nP. The 
prosecution which gave rise to this case was the result of the petitioners’ evasion to 
pay the aforesaid amount. 


The plea ofthe petitioners was that they had not suppressed any fact before 
the Registrar and that they had placed belore him all the relevant facts. The 
Courts below negatived this plea. The further point urged before the learned 
District Magistrate in appeal that valid sanction had not been obtained for the 


a a | 


*Crl. R. C. No. 296 of 1963. 29th January, 1964. 
(Crl. R. P. No. 267 of 1963.) 
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prosecution was also not upheld by him ; so that he found the petitioners to "be 
rightly guilty of an offence under the Registration Act, in his view not under section 
64 (a) read with section 27 of the Act but under section 62 (i) (a), and, while 
altering the conviction into one under the latter section, confirmed the sentence of 
fine of Rs. 200 as appropriate. It is contended before me that want of sanction under 
section 62 (i) (4) has vitiated the conviction. The sanction accorded in this case was 
m section 64 read with section 27 of the Stamp Act, and the same was to this 
eflect : i 


” "Undeg section 70 (1) of the Indian Stamp Act, 1899 (Act II of 1899), the District Registrar, 
Coimbatore, hereby sanctions thé prosecution of Srimathi Rajammal, Chinna Pappu (alias) Rama- 
swami Goundan and Chinna Karuppathal, for an offence under section 64 read with section 27 of 
the Indian Stamp Act, as they have failed to set forth fully and truly the value of the B Schedule 
perty in document No. 1767/1960, dated 30th June, 1960 of Joint Second Sub-Registrar’s Office, 
Coimbatore, and executed by the above three persons with a view to evade the proper stamp duty 
due to Government.” 
The Trial Sub-Magistrate, found the petitioners guilty as charged and convicted 
and sentenced them under section 64 Ree with section 27. The learned District 
Magistrate, however, took the view that the petitioners had not wilfully suppressed 
the real value of any of the properties as alleged in the complaint and that all that 
could be said was that they wanted to make it appear that the document was not 
an exchange deed but an instrument in the nature of a settlement-cum-release 
deed. He observed : 

“It is an open document without se? eats of any detail. No doubt the appellants have 
styled it as a settlement-cum-release deed. ey are entitled to callit by whatever name they choose. 

ise the facts and circumstances affecting the chargeability of the instrument with the amount 

of the duty with which it is chargeable are fully and truly set forth in the instrument itself. So they 
cannot be convicted with the intent to defraud the Government under section 64 (e) read with section 
27 of the &amp Act.” 
The learned District Magistrate then considered the question whether in the cir- 
cumstances the petitioners do not come under section 62 (i) (8) which rendered 
liable for conviction any one executing or signing any instrument not covered by 
section 62 (i) (a) and chargeable with duty without the same being duly stamped ; 
and, after considering the definition ‘ duly stamped” under the Act, he held that 
quite apart from the question of mens rea, the petitioners are liable for conviction 
under section 62 (i) (9). 


The argument before me is that when the appellate Judge found the offence 
disclosed to be one actionable under section 62 (i) (6) and not under section 64 (a) 
read with section 27, fresh sanction should have been obtained; and in support of this 
argument, the learned Counsel for the petitioners relied on three cases ; Bmpress v. 
Janki?, Empress v, Rahat Ali Khan®, and Maya Shak-v. Emperor*. In the first of these 
cases, the plaintiff in a suit had produced an instrument on plain paper which was 
liable to be stamped. , The-instrument was executed by the defendant and on plain- 
tiff’s refusal to pay the stamp duty and penalty after the defendant was called upon 
to pay the amount, the instrument was impounded. The Collector sanctioned the 
prosecution of both the plaintiff and defendant without requiring either of them to 
pay the duty and penalty and the defendant was convicted under section 61 of the 
Stamp Act (I of 1879) and the plaintiff for abetment of the offences. The Bombay 
High Court held that the convictions were illegal since the Collector had failed to 
allow an opportunity of paying the duty and penalty and that mere receipt by the 
plaintiff of an unstamped instrument did not constitute the offence of abetment of 
the execution of such instrument. The judgment in the case is a short one and does 
not afford any guidance regarding the point involved in the present case where 
the Registrar had already called upon the petitioners to pay the requisite duty and 
penalty. 

In Empress v. Rahat Ali Khen*, which also was under Act I of 1879, the respon- 

. dent had failed to cancel the one-anna receipt stamp affixed to his salary. bill and in 
an appeal against his conviction, the District Magistrate held that upon the evi- 
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dénce, the conviction should have been for abetment and not for the principal 

offence and altered the conviction into one wunder section 109, Indian Penal Code. 

In revision against his altered conviction, the Allahabad High Court held that a 

salary bill was an instrument which was required to be stamped before or at the time 

of the execution and was not an Instrument of the kind contemplated by the first 
paragraph of section 11 of Act I of 1879. Consequently, there was no abetment of 
any offence under sections 11 and 62 of the Act ; that the offence which appears to 
have been committed was under second paragraph.of section 61 but that no sanction 
having been given by the Collector under section 69 for,a prosecution under section 
61, it was not advisable to interfere further than by setting aside the conviction and 
sentence. Here again, the offence committed was found to be not abetment but 

the offence itself. In the case on hand, the question is whether on the facts proved 
the offender was liable to punishment under section 64-A read with section 27 or 
under section 62 (i) (b). The learned District Magistrate, as I have already stated, 
found it to fall, more appropriately, under section 62 (i) (9): The question is 

whether in such circumstances, fresh sanction is necessary and, tor want of such sanc- 
tion, the prosecution has to fail. The learned Magistrate’s reasoning for altering 
the section, I may confess, has not carried much conviction with me on the facts of 
this case. Even $0, the question is whether, when an offence purported to fall 
under one section is found to fall under a different section but sanction is accorded. 
specifying the former section, that would be a sufficient circumstance to vitiate the 
conviction for want of sanction under the latter section. 


Section 70 (1) of the Stamp Act precludes any prosecution in respect of any 
offence punishable under the Act being instituted without thesanction of the Collec- 
tor or such other officer as the State Government generally, or, the Collector spe- 
cially authorises in that behalf. ‘There is no contention that the Registrar who sanc- 
tioned the prosecution in this case was not competent to accord sanction under 
section 70 (1) of the Act. In according sanction, he has, in addition to indicating 
the section under which the offence falls, specified the nature of the offence, namely 
that the executants of the document had failed to set forth fully and truly the value 
of the B Schedule property with a view to evade the proper stamp duty due to. 
Government. 

Section 62 (i) (b) makes it an offence for any person to execute or sign other- 
wise than as a witness any instrument other than those specified in clause (a) charge- 
able with’duty-without the same being duly stamped. ‘The learned District Magis- 
trate has convicted the petitioners under this section ; and the sanction, notwith- 
standing the sections specified thercin, covers the offence for whch the District 
Magistrate has now convicted the petitioners. It seems to me, therefore, that the 
plea of want of sanction, is not strictly tenable in this case. 


Nor does the Lahore case? referred to above help the petitioners. The offences. 
under section 62 (b) and 64 (a) are not respectively, as pointed out in this case, minor 
and major offences, and So it was held that it cannot be presumed that a sanction 
to a prosecution under section 64 (a) is a sanction by implication to a prosecution 
under section 62 (6). But, this was a case where no sanction of any kind had been 
proved and the serious defect in the proceedings found by the learned Judge was the 
omission by the trial Magistrate to direct the attention of the accused to the fact that 
though the complaint was brought under section 64 (a), they also stood in jeopardy 
under section 62 (8). 


There is no such complaint in the present case ; and it seems to me that in the 
circumstances of this case, the objection regarding want of sanction has to be over- 
ruled. 

I have'carefully gone through the document executed by the petitioners which 
is in Tamil after getting it translated into English by the office. I am satisfied . 
that, taken as a’ whole, it is for all intents and purposes a deed of exchange and not a 
deéd of settlement: ` It has, therefore, to be charged with stamp duty as a deed of 
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exchange and not having done that, the conviction of the petitioners under section. 
62 (i) (6) can hardly be questioned even if they had- no deliberate intention to 
defraud the Government. 


This petition has, therefore, to fail and the same is dismissed. 
P.R.N. — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—~—MR. JUSTICE K. VEBRASWAMI. 


{In the matter of thé Companies Act, 1956 and in the matter of Dalmia 
Cement (Bharat), Ltd.] 
Dalmia Cement (Bharat), Limited .. Letitioners.* 

Companies Act (I of 1956), section 17 (1) (a) and (b) fal resolution of Company to adt 
objects to the existing obfects-—Application Fe UAR Po of —Scope of inquiry. 

The language of section 17 (1) (a) and (d) of the Companies Act (1956) are of wide amplitude: 
and it is difficult to confine its sfope by a general statement that it would apply to this or that 
situation. Whether a company can carry on its business more economically or more efficiently or 
whether a particular business can conveniently or advantageously be combined with the existing. 
business of the company, is a matter for the judgment of the directors and would depend a great 
deal upon their opinion. They alone are best fitted by reason of their experience in the i 


business to decide whether the business can be carried on more economically or efficiently hy 
adding fresh objects. ' i 


If the directors consider that, under the existing circumstances, it would be convenient and 
advantageous to combine the new ob with the existing objects, and if it appears that that con- 
clusion may be fairly arrived at, the will not go behind it and hold an inquiry as to whether 
the opinion of the directors is wellfounded or is justified. 


The Court, of course on given facts, may apply its mind and see whether the directors might 
reasonably and fairly form that opinion, and if it finds that the view of the company is fair and 
reasonable, it would confirm the resolution. 

Petition under section 17 of the Companies Act, 1956, for confirmation 
of the Special Resolution of the Company dated 28th June, 1963, to add certain. 
objects to the existing objects of the Company. 

L. V, Krishnaswami Iyer, for Petitioner. 

The Government Pleader and C. ‘Rangaswami Iyengar, for the State. 

The Court made the following | 

ORDER.—This petition by Dalmia Cement (Bharat), Limited, is under section 17 
of the Companies Act, 1956, for confirmation of the Special Resolution of the com- 
pany dated 28th June, 1963, to add certain objectsto the existing objects of the com- 
ah In substance the additional objects proposed are to enable the company 
to do export business in all varieties of goods and commodities. The Registrar of 
Companies who has filed an affidavit seems to be of the opinion that, having regard 
to the existing objects of the company, the proposed objects may not fall within. 
the purview of section 17 (1). He points out that the petitioner has not specifi- 
cally set out the facts and circumstances relating to the existing circumstances and 
as to how the additional objects can conveniently and advantageously be combined 
with the existing business of the company. 


Section 17 (1) (a) and (d) has employed, language of wide amplitude, and it is. 
difficult to confine its scope by a statement that it will be applicable to this or that 
situation. Whether a company can carry on its business more economically or 
more efficiently is a matter for the judgment of the directors. They alone are best 
fitted by reason of their experience in the particular business to decide whether the 
business can be carried on more economically or more efficiently by adding fresh. 


.objects. The Court, of course, on given facts may apply its mind and see whether 


the directors may reasonably and fairly form that opinion. I consider that the Court 
can do no more about it. Clause (d) of sub-section (1) of section 17 reads : 
“to carry on some business which under existing circumstances may conveniently or advan 
tageously be combined with the business of the company ”. 
Fg ee OE Oe Eg ee ge ee 
* Com. Petn. No. 66 of 1963, 28th February, 1964, 


156 THE MADRAS LAW JOURNAL REPORTS. ; [1964 


Here again, my observations with reference to clause (a) apply with equal force. 
Whether the ingredients of clause (d) are satisfied will no doubt be a matter for this 
Court to judge. But whether the business can conveniently or advantageously be 
combined with the business of the company will depend a great deal upon the opinion 
of the directors. If the directors consider that under the existing circumstances, 
it will be convenient and advantageous to combine the new objects with the existing 
objects, and if it appears that that conclusion may be fairly arrived at, this Court 
will not go behind it and hold an enquiry as to whether the opinion of the directors | 
is well founded or is justified. In the very nature of things, such an enquiry will 
not be possible for this Court to undertake. i 

There is also this further aspect. In my opinion, section 17 (1) should not be 
narrowly ag aan As a matter of fact, Courts have approached the section in a 
liberal way. Itis not necessary to cite authority forit. The whole object of the 
section is enabling. | 


In this case, the existing circumstances are these. The objects of the company 
include import, export in cement, alumina cement, lime and.limestone, kanker and 
bye-products thereof and building materials generally. The other objects are cer- 
‘aint not confined to the main object of carrying on business in cement. One of 
the objects is that the company can carry on the business of iron founders, steel 
founders, non-ferrous metal founders, mechanical engineers, structural engineers, 
electrical engineers, manufacturers of cast iron and steel pipes, manufacturers of 
grinding media and agricultural implements and other machineries, tool makers, 
metal workers, boiler makers, millwright, mechanists, iron and steel converters, 
smith, wood workers, builders, painters, metallurgists, water supply engineers, gas 

, farmers, T carriers and merchants, and can buy, sell, manufacture, 
Tepair, convert, alter, let on hire, deal in machineries, implements, rolling stocks 
hardware of all kinds. It is unnecessary to enumerate the other items of busi- 
ness which the company can carry on even under the existing objects. They even 
include lending money with or without security and to rwrite shares, stock 
and securities, to draw, accept and negotiate bills of exchange, promissory notes 
and other PEA instruments, to enter into partnership and to promote companies. 
The range of the company’s business under the objects is very wide indeed. Tn their 
ly affidavit the company states that the petitioner is engaged in the manufacture 
of a variety of products and has developed business contacts abroad and some of 
the products have been successfully exported. The‘company also stated that it 
has the opportunity to take advantage of these business contacts to put through 
the export or import of various commodities which possess the necessary potential. 
It is pointed out in the affidavit of the company that to run a smooth effective 
export business it is necessary that the company should be free to export a variety 
of commodities according to the needs of the foreign markets from time to time 
and that:the proposed enlargement of the export business can be conveniently as 
well as advantageously combined with the current business of the company. It 
is not possible to say that this view of the company is not fair or reasonable or it 
is 80 Obvious that the export business cannot be combined with the existing business 
` Of the company. Having regard to the present objects of the company, I am 
DO, s er the proposed objects may well be within the ambit of section 
a (d). 


Prayer (1) in paragraph 11 is ordered. Gopal era in whose petition the 


was given notice and is now appearing pay the costs of the Registrar, 
fixed at Rs. 150. 
P.R.N. l Petition allowed, 
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[FULL BENCH] 
e 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. S. RAMACHANDRA IYER, Chief Justice, MR. Justice K. SRINI- 
VASAN AND MR. JuUsTICE T. VENKATADRI. 


S. Chenniappa Mudaliar, Madurai ..  Applicant* 
V: 
Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Appellate Tribunal Rules (1946), rule 24—Provision for dismissal of ap or 
default of appearance—Conflicts with section 33 (4) of the Income-tax Act (XI of 1922) io irre ia 
vires, 


Rule 24 of the Income-tax Appellate Tribunal Rules, 1946, as amended inthe year 1948, 
prescribing the dismissal of an appeal before the Income-tax Appellate Tribunal for default of 
appearance of the appellant, is ultra vires, as being in conflict with the provisions contained in 
section 33 (4) of the Act. .° 


Procedure under the law denotes the mode of proceeding by which a legal right is to be enforced 
There is a distinction between a law which gives and defines a right, and the practice that has to 
be followed to enforce that right. 

Rule 24 in so far as it enables the dismissal of an appeal for default of appearance of the appellant 
must be regarded as a rule of procedure, coming within the provisions of section 5-A (8), but is 
contrary to the provisions of section 33 (4). , 

The Appellate Tribunal is the appointed machinery under the Act, consisting of lified 
persons in law and accountancy to deal with all questions raised in a case, whether there be assts- 
tance from the party or his counsel or not ; in re ation to assessment of income-tax section 33 (4) 
obliges it to decide an appeal, and by the use of the word ‘ thereon ’ indicating that the decision should 
relate to the subject-matter of appeal. An adjudication on the merits of the case is essential to enable 
the High Court to hear an appeal filed under section 66-A. r 


The dismissal of a case for default can in no sense amount to an adjudication, on its merits, 
quite unlike a case of ex parte decision, where there is an adjudication on the merits. The former 
cannot operate as res judicata, while tho latter would. 

Case referred to the High Court by the Income-tax Appellate Tribunal under 
wee 66 (2) of the Indian Income-tax Act, 1922 (XI of 1922) in R.A. No. 648 
O 8-59. 


R. Venkataraman, Advocate, for Applicant. 
V. Balasubramanian, Special Counsel for Income-tax, on behalf of Respondent, 


The Judgment of the Court was delivered by 


Ramachandra Iyer, C.J.—This Reference to a Special Bench has been neces- 
sitated by reason of certain doubts felt as to the correctness of the decision in Ravula 
Subba Rao y. Commissioner of Income-tax'. The question that falls for determina- 
tion on this Reference can be formulated thus :— 

“ Whether rule 24 of the Appellate Tribunal Rules, 1946 in so far as it enables the Tribunal 
to dismiss an appeal for default of appearance, is ultra vires 2” 

The facts giving rise to this Reference are these : The assessee owned 1,674 
shares in Asher Textiles, Limited and nine out of twenty shares, in Textile Corpora- ` 
tion (Private), Limited, both at Tiruppur. The Textile Corporation (Private), Limited 
was the Managing Agent of the other company, its Managing Directors being the 
assessee and one Mr. Asher. Differences appear to have arisen between these two 
some time during the year 1954 and the assessee agreed to sell and by a document 
dated 21st December, 1954, sold his entire holding in the two companies to Mr. Asher 
and certain relations of his nominated by him. These sales resulted in a profit of 
Rs. 72,515 and Rs. 3,14,100 respectively. The Income-tax Officer brought them to 
tax for the assessment year 1956-57 under section 10 (5-A) of the Income-tax Act, 
1922, as compensation earned for parting with the effective power of management, 


which the assessee till then had over the two companies. This assessment was upheld 
OL 


* T.C. No. 194 of 1961. 30th April, 1964. 
* 1, (1955) 2 M.LJ. 26 : LL.R. (1955) Mad. 87. 
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bythe Appellate Assistant Commissioner on appeal. The assessee then filed a fur- 
ther appeal to the Appellate Tribunal. Afters some adjournments, the appeal was 
finally posted for hearing on 26th August, 1958. Neither the counsel engaged by 
the assessee nor any authorised representative of his appeared before the Tribunal 
on that day ; there was not even an application on behalf of the assessee for an 
adjournment. Two days later, on 28th August, 1958, the Tribunal dismissed the 
appeal for default of appearance, purporting to do so under rule 24 of zhe Appellate 
Tribunal Rules, 1946, as amended by the Notification dated 26th January, 1948. 
That states : 


“ Where on the day fixed for hearing or any other day to which the hearing may be adjourned, 
the appellant does not appear when the appeal is called on for hearing, the Tribunal may dismiss 
the appeal for default.” 


The order passed by the Tribunal cannot be said to be in strict accordance with the 
rule cited, for there was no dismissal of the ap on the day to which it stood 
posted for hearing ; the day on which the final order was passed was not one to which 
the hearing of the appeal was adjourned. But we prefer not to pursue this line of 
approach as the question referred to us is of much wider import. 


About five weeks after the disposal of the appeal the assessee filed a petition 
before the Tribunal praying for its restoration on the ground, that owing to mis- 
apprehension on the part of the Auditors at Coimbatore, the date of hearing of the 
appeal, of which they had been appraised, was not reported to their Counsel at Madras, 
who had then been convalescing after a major surgical operation. The Tribunal 
did not accept the excuse as sufficient and declined to restore the appeal to file. 
On a direction given by this Court under section 66 (2) of the Act, the following 


„1. Whether, on the facts and in the circumstances of the case, the Appellate Tribunal was 
thebeats in Sine the appellant’s appeal for default and in refusing to restore the appeal for a 
earing 


2. Whether, on the facts and in the circumstances of the case, the two sums of Rs. 72,515 
and Rs, 3,14,100 were assessable to tax under section 10 (5-A) of the Income-tax Act ?- 


The latter of the two questions depends on the merits of the case, which, as a 
result of the procedure adopted by the Tribunal, was not investigated. If, therefore, 
the first question were to be answered in favour of the assessee, it will be but appro- 
priate to leave the second question for adjudication by the Tribunal, as the appeal 
would stand restored on the file of the Tribunal, by the reason of such an answer 


When the Reference came up before two of us, in the first instance, learned Counsel 
for the assessee challenged the power of the Tribunal to dismiss an appeal for default, 
even in cases where there was no appearance on behalf of the assessee before it. In 
support of that contention he submitted that rule 24, which enabled that procedure 


That question has been answered in the affirmative by a Bench of this Court in 
Ravtila Subba Rao v. Commissioner of Income-tax'. But it has been contended that 
that decision is inconsistent with the provisions contained in section 33 (4) as well 
as the scheme underlying section 66 of the Act. The Reference was, therefore, placed 
before a Special Bench. 


To reiterate, the substantia] ground on which the validity of rule 24, in so far 


as it empowers the Appellate Tribunal to dismiss an appeal for default on the non- 
appearance of an appellant is challenged is that it is contrary to the provisions of 


I. (1955) 2 M.L.J. 26: LLR. (1955) Mad. 87. i 
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section 33 (4), the contention on behalf of the assessee being that under the latfer 
provision the Tribunal will have to dispose of the appeal on the merits regardless 
of the fact whether the party appeared before it or not. 


The Income-tax Tribunal is a creature of the statute brought into existence by 
section 5-A, which was introduced into the Act in the year 1939, as a result of certain 
recommendations made to the Government. The Tribunal is an independent quasi- 
judicial authority with power to finally decide questions of fact. It consists of 
judicial and accountant members, the qualifications for whom have been prescribed 
by sub-section (3) to sectién 5-A. The Appellate Tribunal is also given powers to 
frame Rules regulating its own procedure and sub-section (8) to section 5-A states:— 


ees Subject to the provisions of this Act, the ey eee Tribunal shall have power to regulate 
its own procedure, and the procedure of Benches of the Tribunal in all matters arising out of the 
discharge of its functions, including the places at which the Benches shall hold their sittings.” 


Tt is seen from the provision cited above, that the Rules framed for regulating 
the procedure of the Tribunal should conform to the provisions contained in the 
main Act. 


rting to act under the provisions of that sub-section, the Appellate Tribunal 
first made certain Rules which were published by means of a Notification dated 
ist February, 1941. Rule 36 provides that the Tribunal shall determine the appeal 
on the merits, notwithstanding the fact that the appellant did not choose to appear. 
There was also a power vested in the T ribunal to restore an appeal which had been 
disposed of without hearing the appellant. Those Rules were substituted by the 
Appellate Tribunal Rules, 1946. Rule 24 of the new Rules enabled the Tribunal 
to dismiss an appeal for default for non-appearance of the appellant. That rule 
has been slightly amended in the year 1948 before it took its present form. Under 
the rule now in force there exists no power in the Tribunal to restore an appeal dis- 


bition against the filing of a fresh appeal by the appellants whose appeal has been 
dismissed for default, so long as the rules as to limitation do not bar such an appeal. 


We may, in passing, also notice that section 255 of the Income-tax Act, 1961, 
empowers the Appellate Tribunal to frame Rules to regulate its procedure. Rule 24 
of the Rules framed under that rovision enables the Tribunal at its discretion, 
either to dismiss the appeal for default or to hear it ex parte, in case of non-appea- 
rance of the parties. There is, however, a proviso to that rule which enables the 
Tribunal to set aside the dismissal if the appellant appears afterwards and,satisfies 
the Tribunal that there was a sufficient cause for his non-appearance. 


There can be little doubt that these Rules are but part of the law of procedure 
and as such they will be covered by the authority conferred on the rule-making 
authority under section 5-A (8) of the old Act, which corresponds to section 255 (5) 
of the Income-tax Act, 1961. 


Section 5-A (8) speaks of Rules to regulate the procedure of the Tribunal. Proce- 
dure under the law, denotes the mode of proceeding by which a legal right is to be 
enforced. There is a distinction between a law which gives and defines a right, 
and the practice that has to be followed to enforce that right. In Poyser v. Mirrors 1 
Lush, L.J., observed that the word ‘ practice ’ like the word ‘procedure ’ 


« denotes the mode of proceeding by which a legal right is enforced as distinguished from the 
law which gives or defines the right an which by means of the proceeding the Court is to 
administer the machinery as distinguished from its product. ” 


_ Jn that case a question arose as to whether a power given by the County Courts Act, 

1856, to Judges of that Court to frame Rules and Orders for regulating the practice 

of the Courts, and forms of proceedings therein, would cover the framing of a tule 
> ` 


: 1. 4881) 50 L.J. (Q.B.) 555. 
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which provided that the dismissal of a case for non-appearance would have the same 
effect as a judgment upon the merits for the d&fendant. It was held that the rule was 
one of procedure and could be validly promulgated by the authority specified in the 
Act. 


Rule 24 in the present case, in so far as it enables the dismissal of an appeal for 
default of appearance of the appellant, must, therefore, be regarded asa rule of pro- 
cedure coming within the provisions of section 5-A (8). 


But the contention on behalf of the assessee is not that the rule is not one of 
procedure, but that it is contrary to the provisions of section 33 (4) of the Act which, 
according to the learned Counsel for the assessee, would require the disposal of every 
appeal on its merits, whether the party appears before the Tribunal or not. 


We may now point out that there is areal distinction between the case of 
dismissal of a legal proceeding for default of appearance and one given on merits. 
In the former case, it is termination of the proceeding*for non-prosecution. Such 
termination decides nothing as regards the matters in controversy ; it merely gets 
rid of the pending proceeding. Unless there be a statutory bar, the dismissal of a 
case for default, cannot prevent the party from commencing the same proceedings 
afresh but the institution of such fresh proceedings might become impossible on 
account of rules of limitation as to the filing of appeals geet reason of any specific 
provision in that regard under the Rules themselves. It will thus be apparent that 
the dismissal of a case for default can in no sense amount to an ‘adjudication on its 
merits. This is quite unlike a case of an ex parte decision, where there is an adjudica- 
tion on the merits. A judgment given for default of appearance by the appellant 
cannot (unlike the case of an ex parte one) operate as res judicata. Rule 24 of the 
Appellate Tribunal Rules, which we have extracted above, enables the’ Tribunal 
at its discretion to dismiss a case for default or to decide it ex parte. The power to 
decide a case ex parte is undoubtedly covered by the authority conferred on the 
Tribunal by section 5-A and is further consistent with the construction now sought 
to be placed on section 33 (4) as it is a disposal on merits of the appeal. We have 
now to consider the question whether a rule enabling the Tribunal to dismiss an 
appeal for non-appearance of the appellant, is consistent with section 33 (4). That 
provision states :-— 

“ The Appellate Tribunal may, after giving both parties to the appeal an opportunity of being 
heard, pass such orders thereon as it thinks fit, and shall communicate any such orders to the essessee 
and to the Commissioner.” : 


The argument on behalf of the assessee is that under the terms of the section 
referred to above the Appellate Tribunal, should pass an order on the appeal, 
implying thereby that it should be on the merits of the appeal. In Ravula Subba Rao v. 
Commissioner of Income-tax', Satyanarayana Rao, J., was not prepared to accept this 
construction. The learned Judge has held that the section confers very wide powers 

-on the Tribunaland the language employed in it “‘it may pass such orders there- 
on as it thinks fit’, would include such orders, according to the circumstances of the 
case, whether the opportunity was availed of by the party concerned or was not 
availed of, and that there was no need for the Appellate Tribunal to dispose of the 
appeal en the merits in a case where the appellant did not appear. Acceptance of 
this view would mean that the word ‘ thereon’ used in section 33 (4) could be inter- 
preted as meaning only ‘on the appeal’ or to be more precise on the memorandum 
of appeal whether it relates to the grounds contained in it or not. This however is 
not in accordance with the principle laid down in two later decisions of this Court 
in Periannan Chettiar v. Commissioner of Income-tax?, and V. Ramaswamy Iyengar v. 
Commissioner of Income-tax*. In the former case it was held that where an appeal 
before the Appellate Tribunal related to a distinct matter in controversy, it would 





1, (1955)2 M.LJ.26: LL.R. (1955) Mad. ae er 
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not be open to the Tribunal to take up and decide the .appealin favour of the 
appellant on the basis of a ground not fn controversy. A distinction was made in that. 
decision between a case where, in regard to the actual subject-matter of the appeal, 
a ground was not taken in the memorandum of appeal but was allowed to be taken 
by the Tribunal at the hearing, and a case where the subject-matter of the appeal was 
different from the onein respect of which relief was prayed for and given. It was held 
that the word ‘ thereon ’ in section 33 (4) would restrict the power of the Tribunal 
to the subject-matter of the appeal. In the latter case which accepted the same 
interpretation the following statement of the principle laid down m New India Life 
Assurance Co. v. Commissioner of Income-tax1 was adopted as correct : 

“ The expression ‘ thereon’ has come in for considerable judicial comment and observation, 
and the authorities lay down that the power of the Tribunal is confined to dealing with the subject- 
matter of the appeal and the subject-matter of the appeal is constituted by the grounds of the appeal: 
prepara by the appellant. This subject-matter cannot be expanded even by the appellant unless 
eave is granted to him to do so by the Appellate Tribunal. The subject-matter can certainly not be 
expanded by the respondent as already pointed out, if he has not either appealed or cross-objected.’” 


The above decisions establish the proposition that the order of the Appellate . 
Tribunal should be correlated to the actual subject-matter in controversy. We bave 
earlier pointed out that a dismissal for default of appearance has nothing to do with 
the matter in controversy. It merely puts an end to the appeal. Such a method 
of disposal cannot therefore be said to be in accordance with section 33 (4). Again 
the terms of the section 33 (4) itself appear to suggest that the Tribunal is intended 
to dispose of the appeal on its merits. That it had the special competence to do. 
so is plain from the very constitution of the Tribunal, comprising as it does of an. 
experienced member of the Bar and also one from the profession of accountancy. 
Sub-section (4) to which we have made reference, directs the Appellate Tribunal to. 
dispose of the appeal after giving the parties to the appeal an opportunity of being 
heard. The fact that the opportunity had not been availed of by the appellant can- 
not obviously discharge the obligation cast on the Tribunal of passing orders on. 
the appeal that is on the merits of the appeal. 


This view, namely, that the Legislature intended that all appeals should be dis- 
posed of by the Income-tax Appellate Tribunal on their merits, is supported by the 
other provisions contained in the Act. It is an accepted rule of interpretation of 
statutes, that in ascertaining the meaning of a word used by a statute one has to look 
at the context and collocation and also ascertain the object with which that word 
has been employed by the Legislature and interpret it in accordance therewith. 


In Colquhoun v. Brooks®, Lord Herschell observed : 


"It is beyond dispute, too, that we are entitled and indeed bound, when construing the terms 
of any provision found in a statute, to consider any other parts of the Act which throw light on. 
the intention of the Legislature, and which may serve to show that the particular provisions ought. 
not to be construed as it would be if ORSR alone and apart from the rest of the Act.” 

Under the Indian Income-tax Act, 1922 an appellant who is aggrieved by an, 
order of the Appellate Tribunal has further remedies ; if there be questions of law ` 
arising in the case, he can obtain. the opinion of the High Court under section 66 of 
the Act on such questions of law. In case he is dissatisfied with the expression of 
opinion by the High Court, the statute gives him a valuable right of appeal to the 
Supreme Court under section 66-A, provided his case is certified to be a fit one for 
appeal to that Court. 


Mr. R. Venkataraman, learned Counsel appearing for the assessee, has contended 
that if a power to dismiss an appeal for default of appearance of a party were to be 
conceded to the Appellate Tribunal the further remedies open to an aggrieved 
party under section 66 would really be illusory ; and inasmuch as the Legislature 
clearly intended that an aggrieved party (if there be questions of law involved in the 
case) should have a right of approaching the High Court for its opinion section 33 (4): 
should be construed as compelling the Appellate Tribunal to dispose of the appeal, 
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in'all cases, on its merits. We are of opinion, that this contention is well-founded. 
Taking section 66 first, sub-clause (1) thereto*confers on the assessee as well as the 
Commissioner of Income-tax a right to apply to the Tribunal in the prescribed form 
to refer any question of law, arising out of its order for the opinion of the High Court. 
If the Tribunal considers that a question of law arises on the facts either admitted before 
it or found by it, then it will have to draw up a statement of the case and refer the 
same for the opinion of the High Court. But if the Tribunal is not so satisfied, it 
can dismiss the application under section 66 (1). The assessee then has a right to 
move the High Court under sub-clause (2) to that section and if the High Court is 
satisfied that a question of law arises in the case, it can direct the Tribunal to state 
a case on the lines indicated earlier. Sub-clause (4) empowers the High Court to call 
for an additional statement of the case from the Tribunal. The power of the High 
‘Court to decide questions of law raised on the.Reference is conferred by sub-clause (5). 


In Commissioner of Income-tax v. Arunachalam Chettiar!, the Supreme Court 
held that the jurisdiction conferred under the Act on the Tribunal and the High Court 
‘would be conditional on there being an order by the Appellate Tribunal, which would 
= said to be one under section 33 (4) of the Act and on a question of law arising out 
Of such order. 


In New Jehangir Vakil Mills, Ltd. v. Commissioner of Income-tax®, Bhagwati, J., 
while discussing the limits of a Reference to the High Court under section 66 (1) has 
observed : 


tt 


RADAS .. the only question of law which the assessee or the Commissioner can require 
the Tribunal to refer to the High Court is * any question of law arising out of the order of the Tribunal! ’ 
‘so that if the question of law which the assessee or the Commissioner requires the Tribunal to so 
refer to the High Court does not arise out of its order the Tribunal is not bound to refer the same. 
What has, therefore, to be looked at in the first instance is whether the question of law thus a haan 
‘to be referred arises out of the order of the Tribunal. The Tribunal no doubt has got before it 
the facts which are admitted and/or found by the Tribunal and which are ee for drawing 
up a statement of the case and it is the facts admitted and/or found by it that would form the basis 
‘on which the statement of case would be drawn and reference of the question of law made by the 
Tribunal to the High Court. If such facts were not there, whether in the order of the Tribunal 
-or in the record before it, there would certainly not be any foundation for the raising of any 
‘question of law either in the abstract or otherwise and it is only a question of law which would arise 
out of such facts as are admitted and/or found by the Tri that would be the substratum of the 
Reference to the High Court. The facts admitted and/or found by the Tribunal would really be the 
‘foundation or the basis on which such questions of law could be raised and neither party would 
‘be entitled to require the Tribunal to refer to the High Court any question of law which could 
not thus arise out of the order of the Tribunal. Section 66 (2) which gives the power to the High 
‘Court te require the Tribunal to state the case and refer the question of law to it, also proceeds 
‘on the same basis and even where the High Court exercises the power under section 66 2) it can 
only require the Tribunal to state the case on any question of law arising out of such order.” 


The scope of the jurisdiction of the High Court under section 66 was elaborately 
‘considered in Commissioner of Income-tax v. Scindia Steam Navigation Co., Ltd.? 
where it was laid down that essentially speaking the jurisdiction of the High Court 
- was neither appellate nor revisional but purely advisory. The High Court, there- 
‘fore can decide only questions which are referred to it and not any other questions. 
It will have no jurisdiction itself to give a finding on facts. Where, therefore, there 
is neither an admission of a fact before the Tribunal nor a finding by it in regard 
‘to that matter, the High Court, exercising its jurisdiction under section 66, will reall 
not have the benefit of a final finding of fact on which its opinion can be aie | 
‘Section 66 no doubt, contemplates a statement of the case being prepared by the 
Tribunal and sent to the High Court for the purpose of obtaining its opinion ; but 
-a statement of the case is in the nature of a pleading setting out the facts admitted 
and facts found. At the stage of the preparation of the statement of the case, there 
is no occasion for the Appellate Tribunal to decide any disputed question of fact. 
This aspect of the matter can well be illustrated by the present case itself. The appeal 
‘before the Tribunal was dismissed for default. There was no occasion for it to con- 
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sider, the merits of the assessee’s case. When this Court directed the Tribunal to 
submit a statement of the case on the second of the questions referred to above, the 
Tribunal could not really state a case on that point, although under section 66 it 
was bound to doso. This was because the manner in which the appeal was dis- 
posed of, precluded it from investigating the matter. It cannot, of course, be said 
that in cases where there was a dismissal of an appeal by the Tribunal for default, the 
aggrieved party would have no right to approach the High Court for its opinion 
Mea n 66, except when a question of law arises, on the propriety of the dis- 
missal alone. ° 


In Commissioner of Income-tax v. Scindia Steam Navigation Co., Lid., 
Venkatarama Ayyar, J., summed up the position in regard to cases where the High 
‘Court can entertain a Reference under section 66 (2) and observed : 


_.“ 1, When a question is raised before the Tribunal and is dealt with by it, it is clearly one 
arising out of its order. 


, 2. Whena question of law‘is raised before the Tribunal but the Tribunal fails to deal with it, 
dt must be deemed to have been dealt with by it, and is, therefore, one arising out of its order. 

3. When a question is not raised before the Tribunal but the Tribunal deals with it, that will 
also be a question arising out of its order. 


4. When a-question of law is neither raised before the Tribunal nor considered by it, it will 
mot ae ae arising out of its order notwithstanding that it may arise on the findings 
‘given by it.” 


A case like the present (that is, where there is a dismissal of an appeal for 
default by the Tribunal) will certainly come under the second category of cases set 
out above. Thus there will be jurisdiction in the High Court to entertain a Refer- 
ence in such cases: but yet it would find itself in difficulty in not having the 
advantage of a finding of fact by the Appellate Tribunal and an appropriate 
statement of the case. As we pointed out, it will not be competent for the High 
Court even to direct the Tribunal to investigate the facts afresh and to submit a 
‘supplementary statement of the case. 


In a recent decision of the Supreme Court, Petlad Turkey Red Dye Works Co., 
Ltd. v. Commissioner of Income-tax®, it was observed : 


“ If necessary facts which will lay the foundation of raising a question of law are not there, 
then there is no basis for reference of that question to the High Court because only on the basis of 
facts found by the Tribunal or admitted before it can a question of law arise. Thus only on the 
‘basis of facts admitted or found on the record can a statement of case be submitted. When the case 
-stated comes to the High Court and the High Court finds it necessary to have a supplemental state- 
ment of the case in order to answer the question of law which is raised, then it can direct such state- 
ment to be submitted with such additions and alterations as it may direct but the statement must 
‘necessarily be based on facts which are already on the record and the High Court cannot ask for 
additional facts to be brought in because these would not be in regard to a flee which arises 
from the order of the Tribunal but would be a statement based on something which was not 
‘before the Appellate Tribunal when it passed its appellate order.” 


It would follow that for the exercise of the special jurisdiction conferred on the 
High Court, the Appellate Tribunal should dispose of the appeal before it on its 
merits, although it cannot be laid down that, in so doing, the consideration of the 
merits should be of a particular pattern or length. The observations of Venkatarama 
Ayyar, J., in Commissicner of Income-tax v. Scindia Steam Navigation Co., Ltd. though 
put in the form of an interrogation, will clearly bring out the need of the Appellate 
Tribunal disposing of the Appeal before it on its merits. The learned Judge asks : 

“ How can it be said that the Tribunal should ask for advice on a question which it was not 


‘called upon to consider and in res of which it had no opportunity of deciding whether the decision 
of the Court should be sought ?” 


The recognition in the Tribunal of a power to dismiss an appeal for default of 
appearance of parties is really a recognition of its right not to consider an appeal 
on its merits. Therefore, in all cases of dismissal for default, it would practically mean 


— a -r 
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that neither the Tribunal could ask for advice of the High Court nor could the latter 
compel the former to refer a question of law, although such questions might properly 
arise, under any one of the principles to which we have made reference earlier. _ But 
the statute has however clearly intended that the High Court should have jurisdic- 
tion to answer a Reference when a question of law raised in the case, had not been 
dealt with by the Appellate Tribunal for example, in a case where the appeal is dis- 
missed for default. 


There are, however, two decisions which hold that rule 24, which enables the 
Tribunal to dismiss an appeal for default, is not in conflitt with section 33 (4) of the 
Act. In Suri Bhagwan v. Commissioner of Income-tax’ the Allahabad High Court 
observed that in a case where notice of appeal had been served on the assessee but 
he did not choose to appear, the Tribunal could assume that he did not wish to 
proceed further with the appeal. We are, with great respect, unable to subscribe to 
that view. There may be cases where the party is prevented, by sufficient cause, 
from making an appearance before the Tribunal. It capnot be said, in such a case, 
that the party did not wish to proceed further with the appeal. The learned Judge, 
also laid down that in cases where the appellant was prevented by sufficient cause from 
making his appearance, the Tribunal would have an inherent jurisdiction to set aside 
the order of dismissal. This view has been accepted by the Punjab High Court in 
Mangat Ram Kuthiala v. C. I. T.2. It will be noticed that no power to restore an 
appeal, once it is disposed of, is at all recognised under the Act. In Neelavent v. 
Narayana Reddi*®, a Full Bench of this Court has held that a Court would have no 
power, apart from the provisions of any statute, to set aside an ex parte order passed 
by itself. This rule will apply to the case of dismissal for default as well. We have 
earlier referred to the decision in Bavula Subbu Rao v. Commissioner of Income-tax*, 
where Satyanarayana Rao, J., rested his conclusion mainly on the fact that the word 
‘“ thereon ” used in section 33 (4), of the Act should receive a wide interpretation. 
In so holding the learned Judge did not advert to the several considerations to which 
we have made reference just now. We are unable to share the view taken in that case. 


To sum up the position, the Appellate Tribunal is the appointed machinery under 
the Act for finally deciding questions of fact in relation to assessment of income-tax. 
Its composition, consisting as it does of qualified persons in law and accountancy 
makes it peculiarly qualified to deal with all questions raised in a case, whether there 
be assistance from the party or his Counsel or not. Section 33 (4) obliges it to decide 
an appeal, after giving an opportunity to the parties to put forward their case. The 
giving of the opportunity only emphasises the character of the quasi-judicial function 
performed by the Appellate Tribunal. The fact that that opportunity is not availed 
of in a particular case, will not entitle the Tribunal not to decide the case. There can 
be no decision of the case on its merits if the matter is to be disposed of for default 
of appearance of the parties. Further, an adjudication on the merits of the case is 
essential to enable the High Court to hear an appeal filed under section 66-A. Sec- 
tion 33 (4) itself indicates by the use of the word ‘ thereon’ that the decision should 
relate to the subject-matter of the appeal. Rule 24, therefore, to be consistent with 
section 33 (4) could only- empower the Tribunal to dispose of the appeal on its 
merits whether there be an appearance of the party before it or not. This was indeed 
the rule when it was first promulgated in the year 1941. The rule in its present form, 
as amended in the year 1948, in so far as it enables the dismissal of an appeal before 
the Income-tax Appellate Tribunal for default of appearance of the appellant, 
sh ia be ultra vires, as being in conflict with the provisions of section 33 (4) 
oit ct. a 


We may, also point out that if the Appellate Tribunal should have a power of 
dismissing an appeal for default of appearance of a party, such power can only be 
given by the Legislature itself ; it cannot be done by a mere rule promulgated under , 
section 5-A (8) as any rule made in that behalf will be contrary to the existing pro- 
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2. 381LT.R.1, Mad. 87: 


{1} sRINTVASACHARIAR Y. CHAIRMAN, T.A.C. CORPN. OF MADRAS (Srinivasan, J.). 165 


vision in section 33 (4) of the Act. We, therefore, answer the question set out at 
the beginning in the affirmative. ° l 

_The result is that the appeal before the Appellate Tribunal has not yet been 
legally disposed of. Inasmuch as it has not been disposed of, occasion has not 
yet arisen for this Court to answer the second question referred to it. There will 
be no order as te costs. 


V.S. 





| Answered accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, Justice K, SRINIVASAN. 


Kaltyur M. Srinivasachariar .. Petitioner? 
o. 


The Chairman, Taxation Appeals Committee, Corporation 

of Madras. .. Respondent, 

Madras City Municipalities Act (IV of 1919), section 138 and Schedule IV, Rule 14—Appsal to Taxation 
Appeals Commitee—Curable defects—Proper procedure for committee to adopi—Appeal filed in time by Advocate 
having vakalat but cakalat not led with the abpeal—Appeal if could be dismissed as irregular. 

Where an l is filed to the Taxation Appeals Committee under Rule 14 of Schedule IV of 
the Madras City Municipal Act, it is the elementary duty of the Committee entrusted with the duty 
of hearing the appeal to have intimated the appellant if the appeal petition was defective in any 
manner and to have the defect rectified. Having admitted the petition and posted it for hearing 
it is not open to the Committee to dismiss the appeal by reason of any curable defects therein. 
Where an Advocate signs the petition on behalf of bis client as his authorised agent itisa question of 
fact whether the person s0 signing had the requisite authority or not. If in fact the Advocate had 2 
vakalat empowering him to act on behalf of his client the mere fact that the vakalat was not filed 
along with the a lis not fatalto the appeal. In the absence of any racine 3 provision or rule that 
the vakalat necessarily accompany the apptal or petition, the original ing can, be regularssed 
by filing the vakalat later if the Advocate had the vakalat initially. 

Petition under Article 226 of the Constitution praying that in the circumstances 
stated therein and in the affidavit filed therewith, the High Court will be pleased 
to issue awrit of mandamus calling for the records of the Taxation Appeals Com- 
mittce in App: No. 59/54 and direct them to take on hand the above appeal and 
dispose it of according to law. 


V. Tyagarajan and Ramachandran, for Petitioner. 
T. Chengaloarayan, for Respondent. 
The Court made the following ; 


Orper :—This is an application for the issue of a writ of mandamus to direct 
the Taxation Appeals Committee to dispose of the appeal filed before it. The peti- 
tioner is an assessee is respect of the premises No. 5, Vidyodaya First Main Road, 
Thyagarayanagar. The tax on this property which was Rs. 93-42 nP., in 1948-49 
has been enhanced from time to time. For the year ending 31st March, 1960, the 
tax was Rs. 136-48 nP. For the year 1960-61 it was increased to Rs, 180-42 nP4 
for the half year. On receipt of the notice, the petitioner filed an appeal to the 
Revenue Officer who confirmed the enhancement. Against this order, an pper 
was filed before the Taxation Appeals Committee on 5th August, 1 60. The Taxa- 
tion Appeals Committee fixed 16th Septemebr, 1960, as the date of hearing. On 
that date, the petitioner appeared along with his Advocate. But when the case 
was called, the Chairman of the Taxation Appeals Committee intimated that since 
the appeal memo was not signed by the owner but only by the Advocate who had 
no vakalat, the appeal was liable to be rejected and it was so ordered by the Taxation 
Appeals Committee despite the representation that the Advocate had a vakalat 
with him and if necessary would file it immediately. 


Xa 
It is claimed that this method of disposal of the ay hay by the Taxation Appeals 
Committee is erroneous in law and opposed to the Rules and it is in these circum- 
stances that a writ of mandamus is prayed for. fag 


® W.P. No. 571 of 1961. : Stb- July, 1963. 
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In the counter affidavit filed on behalf of the Corporation of Madras, the state- 
ment of facts is not denied. It is also conceded that at the time of hearing of the 
petition, the Advocate offered to produce a vakalat, but nevertheless it is claimed. 
that there was no failure on the part of the Taxation Appeals Committee to discharge 
any lawful duty. 


It is conceded that the petition purporting to be an appeal against the decision 
of the Revenue Officer was filed before the Taxation Appeals Committee in time 
and it was admitted. Ifthe appeal petition was defective in any manner, I should 
conceive it to be the elementary duty of the body entrifsted with the hearing of the 
appeals to have intimated the petitioner and to have permitted the defect to be recti- 
fied. The counter affidavit of the respondent Corporation does not refer to any 
rule which permits the rejection of the appeal petition in the circumstances stated. 
That a person purporting to be the authorised agent of the petitioner did file an 
appeal petition is not denied and if he had the necessary authority toso file a petition 
{ cannot consider how it can be regarded as defective Jn any way. It is a question 
of fact whether the person signing the appeal petition had the requisite authority or 
not. I have not been shown any rule that requires that the vakalat should accom- 
pany the appeal petition. The statement made by the Taxation Appeala Committee 
that the Advocate who has signed it had no vakalat is not consistent with the aver- 
ment found in the counter affidavit of the Corporation that the party’s Advocate 
offered to produce the vakalat at the time of the hearing. Even apart from that, 
having admitted the petition and posted it for hearing and after having given notice 
of a date of hearing to the party, it does not appear to be open to the Committee to 
have dismissed the petition by reason of any curable defects therein. This is a 
clear case to my mind where the Taxation Appeals Committee has failed to 
discharge a duty that lay upon it. 


The rule is made absolute. There will however be no order as to costs. 
R.M. l e Ruls made absolute. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice K. SRINIVASAN, 


M. V. Narayanan ae Petitioner* 
J. 


The Accommodation Controller, Salem and another .. Respondents. 


Madras Buildings (Lease and Rent Control) Act (XVII of 1960), section 3 (3)—Power to requisition 
—Lapses after seven days of receipt of notice of vacancy. 

Section 3 (3) of the Madras Buildings (Lease and Rent Control) Act while co jurisdicti 
upon the authorised officer to requisition a building, sets a limit to che period A 
diction can be exercised. The power to requisition lapses on the expiry of seven da of the receipt 
of the notice of vacancy. Where the notice of vacancy was received in the Office of the Authorised 
ee = Mena nate the aor that it was placed before the Officer only on 2nd January, 

» would not ce the intimation of requisition given on 9th Jan » 1961, one pi ith 
the time prescribed in section 3 (3) of the Act. i a 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of mandamus dirccting the first respondent not to take any 
further proceedings in pursuance of his proceedings in R.O.C. No. {B) 37325/60, 
dated 8th January, 1961, requisitioning the building for Government purposes and 
allotting the same to the District Khadi Officer, Salem. | 


M. N. Rangachari, for Petitioner. 


S. Mohan, for Additional Government Pleader (V. Ramaswamy), for Respon’ 
dents. 





2 W.P. No. 56 of 1961. _* 24th July, 1963. 
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The Court made the following 


ORDER :— This is a petition pray!ng for the issue of a writ of mandamus to direct 
the Accommodation Controller, Salem, to refrain from giving effect to the order 
of requisition made by him in R.O.C. No. (B) 37325/60, dated 8th January, 1961. 
The facts are briefly these. The petitioner 1s the owner of a non-residential build- 
ing. The previous lessee vacated on the 22nd of December, 1960. The petitioner 
sent no intimation of the vacancy, as in his view none was required, the monthly rent 
of the building being Rs. 45. However, on the goth December, 1960, the Accom- 
modation Controller servedsa notice upon the petitioner calling upon him to furnish 
the vacancy report along with certain particulars. The petitioner immediately 
sent the report in question by registered post with acknowledgment due and the 
notice was delivered to the concerned Officer on the 31st December, 1960. 


An intimation was received by the petitioner from the Accommodation Gon“ 
troller on gth January, 1961, whereby he purported to inform the petitioner that 
the building was required fop Government purposes and that orders regarding allot- 
ment would be issued shortly. Subsequent proceedings also purported to make allot- 
ment of the building to the District i Officer, Salem. 


The short question raised by the petitioner is that the Accommodation Con- 
troller had- no jurisdiction to requisition the building after the lapse of a period of 
seven days of the receipt of notice of vacancy which was given to him. 

Section 3, sub-section (3) which is clear on the point reads : 

“If within seven days of the receipt by the authorised officer of a notice under sub-section (1) or 
sub-section (2) ......-++- the authorised officer does not intimate to the landlord in writing that the 


building is required for the purposes of the State ........-. the landlord shall be at liberty to let the 
building to any tenant or to occupy it himself, ; 


The sub-section accordingly requires that the authorised Officer should inti- 
mate the landlord, within seven days of the receipt of a notice of vacancy, that the 
' building is required for the purposes of the State. Obvisously, if he fails to give any 
such intimation, the landlord is at liberty to let the building to any tenant. Itseems 
to me quite clear that this sub-section, while conferring jurisdiction upon the Autho- 
vised Officer to requisition a building, sets a limit to the period during which that 
jurisdiction can be exercised. The power to requisition lapses on the expiry of 
seven days of the receipt of a notice of vacancy. - 


On behalf of the respondent, it is contended that, though the registered letter 
containing the notice of vacancy was received in the Office of the Authorised Officer 
on 31st December, 1960, it was placed before the Officer only on 2nd January, 
s961, and that, therefore, the intimation of the requisition which was given to the 
petitioner on gth January, 1961, is within the limit of seven days prescribed by sec- 
tion 3 (3). Iam not disposed to agree thata delay caused in the office of the Autho- 
rised Officer, for, however valid reason it may be, can enlarge the power of that 
Officer or confer jurisdiction upon him beyond the vere specified in the sub-section. 
That the intimation reached the Authorised Officer on 31st December, 1960, is. 
beyond question. Merely to say that some administrative delay was caused before 
the officer could proceed to make the order of requisition, is not an answer to the 
specific provision in the Act. I am satisfied, therefore, that after the expiry of the 
period specified in the section the Authorised Officer has no jurisdiction to requi- 
sition the building. The petition is accordingly allowed. Rule is made absolute. 
There will, however, be no order as to costs. 

K.S. Petition alowed. 
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[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. S5. RAMACHANDRA IYER, Chief Justice, Mr. Justice K. VEERA- - 
SWAMI AND MR. Jusrrce P. RAMAKRISHNAN. 


E. K. Raghava Reddy .. Appellant" 
d, í 
The Official Assignee of Madras and others .. Respondents. 
Presidency Towns Insolvency Act (II of 1909), section 53 (3 s to Provincial I Ac 
(V of 1920 section 51 (3)—4ppli Siecle cia ted oy ral debtor's property wi kn of 
admission petition to odudate BUs Q ing good faith 


n tor insolvent—Right to benefit of section 53 (3) 
— Material date for determining good faith. 

Mere knowledge on the part of a purchaser in an auction sale about the admission of a petition 
to adjudicate the judgment-debtor insolvent, would not render his purchase in Court auction as one 
not made in good faith and thereby deny him the protection afforded by section 53 (3) of the 

Towns Insolvency Act (or) section 51 (3) of the Provincial Inso]l Act. The 
onus of proving good faith will, however, be on the purchaser who must sip the Court that the 
Purchase made by him, is consistent with the general policy of the insolvency law in that, at a fair 
gale, he paid the market or very near market value of the property. 


It is not necessary that for the purpose of claiming the benefit of section 53 (3) of the Presiden 
Towns Insolvency Act the poon should show good faith not merely on the oe of Court sale, 
but also on the date when that sale was confined. 


The material or relevant date which has to be determined with reference to the general scheme 
of the Insolvency Act and the context in which section 53 (3) has been enacted is the date of the presen- 
tation of the petition to adjudicate. To prove good faith the purchaser has to show that he acted 
honestly and with due care and caution. 


On appeal from the judgment and Decree of the Hon’ble ‘Mr. Justice 
Kailasam dated 22nd of August, 1962, and passed in the exercise of the Insolvency 
Jurisdiction of the High Court in Application No. 17 of 1961 in I.P.No. 13 of 1959. 


G. Ramakrishna Ayyar and V. N. Srinivasa Rao, for Appellant in O.S.A. 
No. 16 of 1963. 

V. Thayagarajan and K. Kumaraswami, for Respondents in O.S.A. No. 16 of 
1963 ` 


wa 


T. Aravamudu Ayyangar, for Appellant in O.S.A. No. 23 of ro6r. 
V. Zhyagarajan K. Kumaraswami, A. Venkataraman, G. Govardan and C. P. 
Rajagopata Ayyangar, for Respondents in O.S.A. No. 23 of 1961. 

The Judgment of the Court was delivered by | 

S. Ramachandra Iyer, C.F7.—These appeals, filed under Clause 15 of the Letters 
Patent from the judgment of Kailasam, J., involve, inter alia, the following question 
which has given rise to this Reference : 

“Whether mere knowledge on the part of a purchaser in an execution sale about the admission 
of a petition to adjudicate the j t-debtor insolvent, will render his purchase in Court auction 
as one not made in faith and thereby deny him the protection afforded by section 53 (3) of the 

i Towns lvency Act which corresponds to section 51 (3) of the Provincial Insolvency 
Act ? TT ` 
By his judgment, the learned Judge set aside, on the application of the Official 
Assignee under section 7 of the Presidency Towns Insolvency Act {which will here- 
after be referred to as the Act), certain sales conducted by the District Munsiff’s 
Court, Poonamalice, in execution of decrees obtained against one Ramalinga Reddy. 
E.K. Raghava Reddi, the appellant in O.S.A. No. 16 of 1963, is the purchaser in 
those sales which form the subject-matter of these appeals. He subsequently sold a 
few items of the properties so purchased to the appellants in O.S.A. No. 23 of 1963. 

Several persons had filed suits and obtained decrees against Ramalinga Reddi. 
The first of the suits was O.S. No. 283 of 1956 on the file of the District Munsif’s 
Court, ee. Three other decrees had also been passed against the same debtor . 
by the City Civil Court, Madras, in O.S. Nos. 2457 of 1955, 2236 of 1955 and 24 
of 1958. Those decrees were transmitted to the Poonamallee District Munsit’s 


° O8A, Nos. 16 and 23 of 1963. 12th November 1063, 
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Court, for execution against the properties of the judgment-debtor, which were 
situate within its jurisdiction. e 
The decree-holder in O.S. No. 283 of 1936 executed his decree by attachment 
and sale of certain agricultural lands. On rst April, 1959, one Mr. Suryanarayana 
urchased at the Court auction an extent of Ac. 3.05 cents of land for a sum of 
. 1,150. This purchase forms the subject-matter of an appal to this Court with 
which we are not at present concerned. 


In execution of the decree in O.S. No. 2457 of 1955, a house in Sriperumpudur 
belonging to the judgmentdebtor, was sold on 15th April, 1959 in favour of E. K. 
Raghava Reddy for a sum of Rs. 2,205. In similar proceedings taken with respect 
to decrees in O.S. Nos. 2236 of 1955 and 2458 of 1958, agricultural lands covering 
respectively an extent of Ac. 2.84 cents and Ac. 4.70 cents were sold on 22nd April, 
1959, to E. K. Raghava Reddy himself for Rs. 2,281 and Rs. 2,250. All the sales 
were duly confirmed, in accordance with the provisions contained in the Code of 
Civil Procedure. ° 


e 


In the meantime, one of the creditors of the judgment-debtor, filed a petition 
in this Court on 1st November, 1958, I.P. No. 13 of 195g—to adjudicate him an 
insolvent. The act of insolvency alleged fell under section g (e) of the Act, namely, 
that the debtor’s properties had suffered attachment for more than twenty-one days 
in execution of a decree against him, such period of attachment having been com- 
pleted by 6th August, 1958. The petition was admitted on 25th February, and 
the actual adjudication was made on 7th September, 1959. 


Even during the pendency of the petition, the Official Assignee had been 
appointed as an Interim Receiver. This was on 1st May, 1959. He reduced the 
debtor’s properties to his possession on the gth and roth of the following month. 


_ This happened before the confirmation of the sales by the Executing Court, to which 


we have made reference earlier. 

It will, however, be noticed that although the petition for adjudication was 
admitted as early as February, 1959, no steps had been taken by any one concerned 
to obtain a stay of execution of the decrees. But on 15th April, 1959, the judgment- ` 
debtor appraised the Executing Court in O.S. Nos. 2236 of 1955 and 2458 of 1958, 
about the pendency of the Insolvency Petition, and applied for an adjournment 
of the sales. The Court granted a week’s time to the debtor to produce an order 
for stay of execution proceedings from this Court. But the latter was unable to 
comply with the direction within the time specified. When the matter came up 
on 22nd April, 1959, the District Munsif o Poonamallee observing ‘‘ No orders 
passed as to delivery of properties to the Official Receiver. This petition is dis- 
missed’, directed the sales to be proceeded with. The sales were accordingly 
held and completed on that date in favour of E. K. Raghava Reddy. Whether, 
in the circumstances of the case, the Executing Court was right in proceeding with 
the execution, or whether it should have adjourned the sales further, we need not 
pause to consider, as that is not material for the purpose of these appeals. 


On 19th January, 1961, the Official Assignee in whom the estate of the insol- 
vent vested as from the date of the act of insolvency, namely, 6th August, 1958, 
applied to this Court under section 7 of the Act to have the execution sales declared 
not binding on him. The sole ground on which the sales were impugned was, 
that the purchasers had knowledge of the insolvency proceedings and as such they 
could not be regarded as purchasers in good faith so as to entitle them to the 
protection given under section 53 (3) of the Act. 


Kailasam, J., was inclined to take the view that the Court auction purchaser 
must have been aware of the insolvency proceedings, as he did not even venture 
to come forward and give evidence in support of his case. But the learned Judge 
did not consider, having regard to the decision of this Court in Muthan Chettiar v. 
Venkituswami}, whether that by itself would be sufficient to invalidate the sales ; 

et 
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but he held that as the Official Assignee had taken possession of the properties 
before the date of confirmation of the Court sales, the purchasers, who, must have 
been aware of that fact, could not be regarded as acting in good faith when they 
obtained confirmation of their sales. The Court sales were accordingly held not 
to be protected by the terms of section 53 (3) of the Act, and, therefore, not binding 
on the Official Assignee. 


We are, however, unable to share the view implicit in the learned Judge’s 
conclusion, namely, that for the purpose of claiming the benefit of clause (3) of the 
section 53 of the Act, the purchaser should show good faith, not merely on the date 
of the Court sale, but on the date when such sale was confirmed. Secondly, if 
we were to assume that knowledge on the date of the Court sale would not be suffi- 
cient to invalidate it, it will be difficult to sustain the view that the same knowledge 
on the date of confirmation would have a different consequence. l 


It is true that a sale by Court becomes absolute only on confirmation. But 
confirmation of an execution sale is more or less an administrative act. Under 
Order 21, rule g2 of the Code of Civil Procedure, where no application has been: 
made to set aside the sale held by Court in execution of a deeree, or where such an 
application has been made and disallowed, the Court will be bound to make an 
order confirming the sale, and thereupon such a sale will become absolute. When 
it becomes absolute, the title of the purchaser dates back to the date of the sale. 
Therefore, the relevant date for ascertaining whether the purchaser acted in good. 
faith when he made the purchase, will be the date of the auction on which the 
property was sold, and not the dace when the sale comes to be confirmed. 


In the present case the purchaser Raghava Reddy made no attempt to prove 
that he was acting in good faith when he made the purchase, by giving evidence 
in support of his case. Beyond the fact that in the case of the last two purchases 
the Executing Court refused to stay the sale but allowed them to proceed, there 
is no evidence of any relevant circumstance from which an inference of good faith 
on the part of the purchaser can be drawn. Let us explain this by giving an illus- 
tration. Suppose, in a particular case most of the bidders refrained from bidding 
at the auction on coming to know of the pending insolvency proceedings, but one 
who had come to bid, taking advantage of the fact that there was no competition 
and that he could make a good bargain in that situation, proceeds to buy the pro- 
perty, it cannot be said that he was acting in good faith. As has been pointed out 
in an unreported judgment of Venkataraman, J., in S.A. No. 865 of 196ọ, 


r; the relevant criteria for determining good faith under section 51 (3) of the Provincial’ 


The fundamental aim of bankruptcy law is to combine and regulate two great 
objects, namely, the distribution of the debtor’s properties in the most expeditious, 
equal and economical manner, and, secondly, to secure his release from his creditors, 
if certain conditions prescribed in the statute have been satisfied. The scheme of 
the insolvency enactment will require that the best price possible for the debtor’s 
properties should be secured, so that the creditors might get as much as possible 
for their dues. Any purchase, as has been referred to above, in the very nature 
of things, cannot be regarded as one made in good faith. 


Counsel appearing for the Official Assignee before Kailasam, J., tried to argue: 
that the properties were sold in the present case for very much below the market 
value. But the learned Judge declined to permit that contention to be raised, as, 
in his view, there was no specific ground taken in the Official Assignee’s report in 
regard to the matter. If the case were to be looked at as one where the Official 
Assignee challenged the Court sale for insufficiency of price, the ruling, if we may 
say so, will be perfectly justified. But, if the inadequacy of the price obtained at 
the auction sale were to be regarded as a circumstance militating against the bona 
fides of the purchaser, we must, with respect, point out that the contention cannot 
be overruled, as that arose only in answer to the claim in defence raised by the 
purchaser that he was acting in good faith when he made the purchase. 
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One of the important matters to be considered in this case, is, whether the 
purchaser had knowledge of the pendency of the insolvency proceedings at the time 
when he bought the properties. Admittedly, the purchaser had come to bid at 
the auction on 15th April, 1959. On that date three sales were to be held. The 
judgment-debtor had applied to the Court for adjournment of two of the execution 
sales, disclosing the fact that a petition had been filed by a creditor to adjudicate 
him insolvent. It was on that date that Raghava Reddy purchased, in the Court 
auction held then, the house belonging to the judgment-debtor at Sriperumpudur. 
There is no evidence in the case to show as to when the apptications to adjourn 
the two execution sales were filed, whether it was after the bid for the house had 
been knocked down, or before it. This is a matter on which the purchaser could, . 
if he chose, have given evidence saying that he was not aware of the application by 
the judgment-debtor for the adjournment of the sales, or of the contents of such an 
application. There can be little doubt that even on 15th April, 1959, the purchaser- 
had come to Court with the object of purchasing not merely the house but the other 
properties, if possible. ‘Phe later sales were, however, adjourned at the request 
of the judgment-debtor. In those circumstances, one can reasonably infer that 
the purchaser was aware of the insolvency proceedings even at the time when the 
sale of the house was held. As we pointed out, he kept himself aloof from the 
witness box. We can, therefore, take it as proved, that the purchaser had knowledge 
of the pendency of the insolvency proceedings against the debtor before his purchase. 


The question then, is whether that knowledge would disentitle him to claim. 
the benefit conferred by section 53 (3) of the Act. Before considering that ques- 
tion, it would be appropriate if we consider first on whom lies the burden of prov- 
ing that a purchase has been made in good faith, in order to entitle the purchaser- 
to the protection conferred by section 53 (2) of the Act. 

On the adjudication of a debtor as insolvent, all properties belonging to or 
vested in him at the commencement of the insolvency, will pass on to the Official 
Assignee or Official Receiver, as the case may bc, from the date of the act of insol- 
vency on which the petition to adjudicate is founded takes place, in the case of a. 
petition under the Presidency-towns Insolvency Act, and from the date of the peti- 
tion, in the case of a petition under the Provincial Insolvency Act. In the former- 
case, where the relevant act of insolvency happens to be proceeding in invitum, e.g. 
an attachment of the debtor’s property subsisting for twenty-one days, the relation 
back of the Official Assignee’s title will be from the point of time at which the pro- 
ceedings which constitute the act of insolvency are completed . Thus, in the 
present case, the act of insolvcncy should be held to have taken place on 6th August, 
1958, when the three weeks’ duration of the attachment had concluded. The 
consequence of the doctrine ofrelation back will be to render void, against the Official. 
Assignee, all transactions entered into by or on behalf of the insolvent with respect 
to his property, after the act of bankruptcy giving rise to the petition on which the 
adjudication has been made. Referring to the position of a debtor who had com- 
mitted an act of insolvency, on which an application for adjudication could be filed, 
Fletcher Moulton, L.J., observed in Ponsford Baker @ Co. v. Union of London and 
Smith Bank, Lid,' thus : l 


“ Until commission of the act of bankruptcy he (debtor) was, of course, the beneficial owner of 
whatever assets he possessed but by the act of bankruptcy his title to be regarded as such beneficial 
owner is no longer absolute but 1s contingent on no bankruptcy petition being presented within three 
months of the date of the act of bankruptcy which leads to a receiving order being made. If such 
receiving order be made, the whole of the assets vest in his trustee as from the date of act of bankruptcy. ' 
He is therefore, in the poon that should such a contingency occur he is from the date of the act of 
bankruptcy something less than a mere trustee of his assets for the creditors in his bankruptcy. Until‘ 
this state of suspense has been removed either by a receiving order or by lapse of time he has no right 
to deal with those assets that were in his hands and can give no title in them to any transferee with. 


e notice, ” 
Therefore, gencrally speaking, in cases arising under the Presidency-Towns Insolvency- 
Act, when a petition to adjudicate a debter as insolvent, on an act of insolvency“ 





i 1. L.R. (1906) 2 Ch. 444 at 452, 
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being committed, has been filed, and it ultimately results in his adjudication, neither 
the insolvent can give title to any person with fespect to his property after the date 
of the act of insolvency nor his rights could validly be sold in proceedings tn invitum, 
as what can be sold thereunder is only the right, title and interest of the debtor. 
An exception has, however, been engrafted to this rule both in regard to voluntary 
transfers effected by the debtor (see section 57) and to proceedings tn inottum (see 
section 53). In other words, except in the cases specifically saved by the provisions 
contained in the statute, neither the debtor nor the Court, in sales held in execution 
of decrees can give a good title to the purchaser. Section 53,so far as it is 
relevant for the present purpose, runs: 


“53 (D Where execution of a decree has issued ri the property of a debtor no person 
e Off 


shalt! be entitled to the benefit of the execution against th cial Assignee except in respect of assets 


realised in the course of the execution by sale or otherwise before the date of the admission of the 
amsolvency petition. 
n * + + * 


(3) A person who in good faith purchases the property of a debtor under a sale in execution 
-hallin all cases acquire a good title to it against the Official Assignee”. 
Section 57 protects bona fide transactions, like payments made by or to the insol- 
vent, or transfer by the insolvent, etc., if 
< such transaction takes place before the date of the order of adjudication and that the person with 
whom such transaction takes place has not at the tıme notice of the presentation of any insolvency 
“petition by or against the debtor.” 


It will be noticed that sections 53 and 57 Say significantly different language. 
In the latter cases, it will be sufficient to invalidate the transaction if the person 
-with whom the transaction takes place has notice of the presentation of the insol- 
vency petition, whereas, under section 53, what has to be proved is that the purchaser 
made the purchase in good faith. 


Coming to section 53, it will be clear that sub-sections (1) and (3) can only 
relate to the same category of cases, t.e., where the purchase in execution had been 
made in good faith. The decree-holder is in such a case held not entitled to the 
benefits of execution, while the purchaser will get title to the property sold. Thus, 
it is the good faith on the part of the purchaser that renders the Court sale valid 
against the Official Assignee ;. but for it, the sale would not be binding on him. 
In other words, section 53 (3) makes valid, the interests of persons bona fide obtaining 
property in Court sale held after the admission of the insolvency petition, which 
would otherwise not be binding on the Official Assignee. This is not the same thing 
as saying that the Executing Court can validly convey the property of the debtor 
in spite of the rule as to relation back of the Official A’signee’s title. On the other 
hand, it is only an exception to the rule as to the relation back of his title. To sum 
up, the title of a purchaser in an execution sale against a debtor, after the admis- 
sion of a petition to adjudicate the latter as insolvent, is a defeasiblc title. If the 
insolvency petition is dismissed, he gets good title. If, however, an adjudication 
is made, his title would normally be displaced by the Official Assignee or Official 
Receiver, as the case may be ; but this rule is subject to an exception in favour of a 
purchaser in good faith, who will be protected by reason of such good faith. Section 
53 (3) being, therefore, an- exception to the general rule of relation back of the 
‘Official Assignee’s title, the operation of which makes the statutory title of the. 
‘Official Assignee to give way before it, the burden of proving good faith, wil) be 
on the person seeking advantage of the exception. 


In Venkatastvayya v. Surpanarapana‘, Venkataramana Rao, J., held that the doc- 
trine of relation back of the title of the Official Rectiver was “‘ subject to the excep- 
tion enacted in section 51 (3) of the Provincial Insolvency Act.” The learned 

_Judge relied, for this proposition, on the observations of Cornish J., in Muthan 
-Chettiar v. Venkituswamt*, where the learned Judge observed: ” 


1. (1939) I MLJ. 705. 2. (1936) LL.R. 59 Mad. 928 : 71 M.L.J. 305, 
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“In other words the right which the Official Receiver gets by relation back from the order of 
adjudication to have vested in him all the pf@operty which the debtor had at the date of the insolvency 
petition will not prevail against the purchaser in good faith at an execution sale prior to the adjudica- 
tion. ” 

With respect, we would like to point out that the statement of the position in the 
above cases, though they might be regarded as correct substantially, 1s yet apt to 
mislead. For, if the learned Judges had intended to imply.by their observations 
that the burden of proving that the purchaser was not acting in good faith was on 
the Official Assignee, we , must express our respectful dissent. To obtain the 
protection given under sub-section (3) of section 53, the burden, unlike in cases 
EE under sections 54 and 55 of the Act, will, as we said, be on the purchaser 


As pointed out above, there is very little evidence here on the question whether 
the purchase at Court auction was one made in good faith. What is more, it has 
been proved, that the purchaser had knowledge, even at the time of the sale, about 
the pendency of a creditof’s petition to adjudicate the judgment-debtor as an insol- 
vent. It is argued on the appellant’s behalf that such knowledge cannot mean 
that he was not acting in good faith. This contention leads us to the question 
raised in the present Reference. 


Before we take up that question, we would like to deal with two matters. The 
first is that the good faith that has got to be proved under section 53 (3) cannot be 
regarded as a matter of assumption or presumption. It has got to be proved like 
any other question of fact, the onus being, as we have stated, on the purchaser. 
It is true that the commencement of insolvency proceedings against a debtor does 
not by itself prohibit the Court from proceeding with execution of a decree, unless 
the Interim Receiver appointed in insolvency takes possession of the properties, 
or the Insolvency Court stays the execution proceedings. There is also an obliga- 
tion on the part of the Executing Court itself, to stay further proceedings by gt of 
sale when notice of the adjudication has been given to it ; see section 54 of the Act. 
Secondly, in interpreting section 53 (3), which gives protection to a purchaser, 
general considerations like safeguarding of the rights of a third party purchaser 
cannot obviously apply. For, while one may concede, that for the efficacy of Court 
sales, the title of the auction-purchaser should not be allowed to be easily assailed, 
such considerations cannot exist where, by the Court sale, the rights of the general 
body of creditors of the insolvent debtor were to be affected. To put it, differently 
there are two conflicting principles : (1) the safeguarding of the rights of third 
party purchasers in execution and (2) the safeguarding of the rights of the generał 
body of creditors of the insolvent for whose benefit the title of the Official Assignee 
is to relate back, in respect of the assets owned by the insolvent, as on the date of 
commencement of the insolvency. Section 53 (3) attempts to reconcile these two 
conflicting principles by protecting the title of a purchaser in execution, after the 
date of the admission of the insolvency petition, who acts in good faith ; such good. 
sash must therefore be consistent with the principles underlying the insolvency 
aw. 
Where a Court auctioh-purchaser pending insolvency proceedings against the 
debtor, is unaware of the said proceedings on the material date, the matter does not’ 
present much difficulty. As pointed out by Venkatasubba Rao, J., in Muthar 
Chettiar v. Venkituswami1, what the section required is good faith ; the existence of it 
or the want of it, may be proved in diverse ways. But, where the sale has been a 
fair one, there would really be nothing to the prejudice of the general body of credi- 
tors, inasmuch as the assets realised in the execution sale, by virtue of section 53 
(1) will be available to the Official Assignee for the benefit of the general body of 
creditors. 

Where, however, the purchase is made with the knowledge of the msolvenc 
proceedings, the burden of proving good faith on the part of the purchaser wi 
be greater than in a case where he has no such kalede, Knowledge of the. 
a a 

1, (1936) LL.R. 59 Mad. 928 : 71 M.L+4 305. 
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filing of a creditor’s pean to adjudicate a debtor as an insolvent will amount to 
notice that an act of bankruptcy has been corfimitted. Even if it were a debtor’s 
petition, it will amount to notice that the debtor is in an embarrassed state of cir- 
cumstances. In such cases, unless the purchaser is satisfied that the petition to 
adjudicate is a frivolous one, he must be deemed to have had knowledge, that the 
1ights of the general body of creditors, might supervene, and unless his purchase is 
made in good faith, consistent with the policy of the insolvency law, it would not 
avail against the Official Assignee. 

In Muthan Chettiar v. Venkituswami1, the learned Judges expressed the view that 
mere knowledge on the part of the purchaser of the pendency of a debtor’s petition 
to adjudicate him as an insolvent, would not be sufficient to negative good faith. 
In that case an Interim Receiver had been appointed prior to the date of the sale. 
The Interim Receiver applied to the Executing Court to stay the sale on that account 
but the Court overruled the objection and allowed the sale to proceed. This act 
of the Court in overruling the objection was held to be improper. Nevertheless, 
it was held that the purchaser, although aware of the tndency of the insolvency 
proceedings, must be regarded as one acting in good faith, because he made the 
purchase on the faith of the Court’s order which allowed the sale to’ proceed. 


Divergent views have been expressed by the several High Courts on the ques- 
tion whether knowledge simpliciter of the pendency of insolvency proceedings on 
the part of such purchaser would render his purchase any-the-less entitled to the 
protection given by section 53 (3). In D.S. Marvadi v. M.T. Shimpi®, referring to the 
differing views expressed by the High Courts, Mudholkar, J., observed ; 

`“ It seems to me that considering the provisions of sub-sections (2) and (7) of section 28 of the 

Provincial Insolvency Act along with the provisions of sections 51 and 52 thereof the title of the Rece- 
ver to the property of the insolvent would relate back from the date of adjudication to the date of the 
petition and the auction-purchaser at the sale held in execution of the decree against the insolvent 
would only get a title defeasible by the Receiver unless he was a purchaser in good faith ” . 
The conflict of views noticed in that case is no less marked between the learned 
Judges of this Court itself. In Anantarama I yer v. Kuttimalu Kovillamma?, it was observ- 
ed that a purchaser in good faith meant a person who did not know at the time of 
the sale that the judgment-debtor was an insolvent, and could not, by the exercise 
of due diligence, have discovered that an adjudication had been made. That was a 
case where the Court sale was after the adjudication. The view taken in that case 
that the protection afforded by section 51 (3) of the Provincial Insolvency Act, 
corresponding to section 53 (3) of the Presidency-Towns Insolvency Act will not be 
available to the purchaser once an adjudication had been made, was dissented from 
by Venkatasubba Rao, J., as obiter dictum in Muthan Chettiar v. Venkituswami?. 
That view of Venkatasubba Rao, J., finds support in a recent Full Bench decision 
of the Andhra High Court in Srirangamma v. Narayanamma‘. But it has not been 
accepted by this Court. In Mallikarjuna Rao v. Official Receiver Burn and Mockett, 
JJ., accepted the decision in Anantharama Iyer v. Kuttimalu Kovillamma®, In a still 
later case, Guruvaziah v. Rangaiah®, Leach, C,J., and Kuppuswami Ayyar, J., pointed 
outthatthe dissent expressed by Venkatasubba Rao, J., in Muthan Chettiar v. 
Venkituswami+, by way of obiter was incorrect and that Anantharama Iyer v. Kuttimalu 
Kovillamma® has been correctly decided. 

Iv is, however, unnecessary for us now to consider, for the purposé¢ of this case, 
‘whether a purchaser in good faith can acquire good title to the property sold after 
-an order of adjudication, as against the Official Assignee. For in the present case 
the purchase was made during the pendency of the Insolvency proceedings. 

On that question, Sivaswami v. Subramania Aiyar?, will lend support to ihe argu- 
ment that a sale held in contravention of the provisions of section 52 of the Pro- 


ee ee oe 


1, (1936) I.L.R. 59 Mad. 928 : 71 M.L.J. 305. 5. I.L.R. (1938) Mad. 1063 : (1938) 1 M.L.J. 
2. ILR. (1959) Bom. 249: ALR. 1959 471. 
Bom. 10. 6. I.L.R. (1942) Mad. 614: (1942) 1 M.L.J. 

3. (1916) 30 M.L.J. 611. 283, 
an 1956 Andh. 243 : (1956) An.W.R. 7. LLL.R.55 Mad. 316 : (1931) 62 M.LJ. 68. 
B.). 
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vincial Insolvency Act would be void. This view has not been accepted in Muthan 
‘Chettiar v. Venkituswami.! In Verkatativayya v. Suryanarayana®, Venkataramana Rao,J., 
followed the view expressed in Muthan Chettiar v. Venkituswamt’. ‘The same view 
has met with apparent approval in Firm of Bhimaji Motiji v. Official Receiver, Bellary’. 


As we have pointed out earlier, knowledge of insolvency proceedings can only 
mean that a petition to adjudicate has been presented against the debtor, thereby 
implying that either there had been an act of bankruptcy committed by him or 
that he was in embarrassed circumstances. The utmost that can be imputed by 
reason of such knowledgé will be that the purchaser is aware of the contents of the 
petition to adjudicate. Ifthe petition were unsustainable on the face of it, know- 
ledge of it cannot obviously affect the bona fides of the purchaser. If, on the other 
hand, there was a prima facie case in the petition, e.g., as in the present case where 
an objective fact like the subsistence of the attachment for a period of three weeks 
has been alleged as the act of insolvency, then the purchaser must be held to be 
aware of the fact that the, Official Assignee’s rights wil] supervene as from the date 
of the completion of the act of insolvency. If then he proceeds to purchase the pro- 
perty for a fair price, and if there are no circumstances which would negative good 
faith on his part, there is no reason why, in spite of his knowledge, his purchase 
should not be protected. It must be realised that even ifthe property goes into the 
hands of the Official Assignee, he will have to sell it to discharge the claims of the 
creditors in insclvency. If the Court sale is, therefore, a fair one, the assets realised 
in such a sale going to the benefit of the general body of creditors, there could pos- 
sibly be no objection, from the point of view of the creditors, to the validity of the 
sale. We have also noticed earlier that the Act itself makes a distinction between a 
case of knowledge on the part of the purchaser as under section 57, and good faith 
on the part of a Court acution-purchaser, under section 53. We are, therefore, of 
opinion that knowledge of the insolvency proceedings against the debtor can 
co-exist with the bona fides of the purchase in an execution sale. 


Mr. V. Tyagarajan, appearing for the Official Assignee, contended that this 
view is really opposed to the principles of bankruptcy law, and in support of his 
contention he relied upon the decision in Wild v. Southwood*. That war a case 
where a charging order was made under the Partnership Act upon a judgment- 
debtor’s interest in the partnetship. The partners, in pursuance of the direction 
by the Court, paid’ into it a sum of money with a view to redeem the charge. It 
was held that there was no completed execution and that the rule of relation back 
of the title of the trustee in bankruptcy would prevail. We are unable to see how 
this decision can at all be relevant for the due interpretation ofa provision like that 
contained in sub-section (3) of section 53 of the Act as that was a case of payment 
by the debtors. 


The learned Counsel then relied upon Gershon and Levy, in re®, where a Receiver 
appointed in an action for dissolution of partnership was directed to pay the taxed 
costs to the Solicitors of the plaintiff out of partnership assets. When the order was 
made, all parties knew that a creditor’s petition in bankruptcy was pending against 
each one of the partners. Before the Receiving Order was made on those petitions, 
the Solicitors applied for the costs being paid. It was held that under the doctrine 
of relation back of the title of the trustes#n bankruptcy, the creditors, who were not 
secured creditors, would not be entitled to a preferential payment. Horridge, J., 
observed : 

“There is no evidence that either of the present applicants was in ignorance of the bankruptcy 
petitions and the onus is on them to prove they had no knowledge of any available act of bankruptcy 
committed by the debtors before the order was made”’. 

But it will be seen that the case was one that would, in this country, fall under section 
57 of the Act, where what is material is that the person receiving the payment should 
not be aware of the insolvency proceedings. That principle cannot apply to a case 





1. (1936) I.L.R. 59 Mad. 928 : 71 M.L.J. 305. 4, L.R. (1897) 1 Q.B. 317. 
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like the one before us, where there has been an execution sale which[will be covered 
by the provisions of section 53 (3) of the Act. 


We, therefore, accept the view taken in Muthan Chettiar v. Venkituswami', to 
this limited extent, namely, that mere knowledge on the part of a Court auction 
purchaser of a debtor’s property, of pending proceedings against the latter for 
adjudication as an insolvent, cannot, by itself, show want of good faith. But at 
the same time we would like to point out that it will be for the purchaser, in such 
a case, to prove that he was acting in good faith when he made the purchase. 


We have next to consider what is really implied by the term ‘‘ good faith ”. 
There is no definition of that term in the Act. But section 3 (22) of the General 
Clauses Act, 1897, says : 

__ “A thing shall be deemed to be done in ‘ good faith ’ where it is in fact done honestly, whether 
it is done negligently or not.” 1 

In Jones v. Gordon*, Lord Blackburn, speaking withe reference to a person on 
whom the onus of proof lay to show that he was acting in good faith, says : 

“ But if the facts and circumstances are such that the jury, or whoever has to try the question, 
came to the conclusion that he was not honestly blundering and careless, but that he must have had 


a suspicion that there was something wrong and that he refrained from asking questions not because 
he was an honest blunderer or a stupid man, but because he thought in his own secret mind—-I suspect 


there is something wrong and ifI ask questions and make = ey it will no Jonger be my 
suspecting it, but my knowing it, and then I shall not be able to recover—I think that is dishonesty. °” 
The decision in the above case is of particular importance to the present one as the 
statutory provision in that case, namely, section go of the Bills of Exchange Act, 
1882, defined “‘good faith’’ in the same terms as under section 3 (22) of the General 
Clauses Act. In that case a person became the assignee of a bill of exchange for 
less than its value, being then aware of the pendency of a petition to adjudicate the 
owner of the bill as an insolvent. Lord Blackburn held that though the fact of 
taking a bill at considerable undervalue would not, by itself, be sufficient to affect 
the title of the holder, it would be an important element in considering whether the 
man who gave the undervalue in the circumstances where the debtor was financially 
embarrassed was acting bona fide or whether he avoided making enquiries hecause 
they might be injurious to‘him. 

Applying that principle to a case under section 53 (3) it will follow that ifa 
person, aware of the pendency of insolvency proceedings against a debtor, makes an 
unfair purchase at an auction, he could not be said to be acting honestly so as to 
bring his case within section 53 (3) of the Act. The proper test in such a case will 
be to see whether, in spite of the knowledge of the purchaser, the sale subserves 
the general policy of the Insolvency ‘Law, namely, securing for the benefit of the 
general body of creditors a fair price for the property which, but for the sale, 
would vest in the Official Assignee on the doctrine of relation back. In saying this 
we are not to be understood as laying down that the purchaser is occupying a 
position analogous to a fiduciary capacity towards the creditor. What all we mean 
when a purchaser bids at an execution sale with knowledge of tł e insolvency pro- 
ceedings, is that he can be regarded as acting in good faith only if the sale can be 
said to be a fair one in all the circumstances of the case. 


While, therefore, we answer the question formulated at the beginning of this 
judgment in the negative, we must add a rider to it that the onus of proving good 
faith will he on the purchaser who must satisfy the Court that the purchase made by 
him is consistent with the general policy of the Insolvency Law in that at a fair 
sale, he paid the market or very near market value of the property. - 


_ On this view, we would normally have directed a remand to consider the ques- 
tion as to how the execution sale was conducted, whether a fair price had been 
obtained at such a sale and whether the purchaser could be said to have acted in 
good faith, notwithstanding his knowlege of the insolvency proceedings. But the pur- 
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chaser in the present case did not even offer prima facie evidence as to his good faith 

before the learned Judge. Any remand, in the circumstances of the present case, 

will not subserve the real interests of justice, as it might tempt interested parties to 

come forward with false evidence. We have come to the conclusion that the appel- 

lants in these two appeals must be held to have failed to discharge the onus that lay on | 
them of showing that they were entitled to the pretection under section 53 (3) of 
the Act. We therefore affirm the judgment of the learned Judge though for different 

reasons, and dismiss these appeals. There will, however, be no order as to costs. 


PRN. — Appeals dismissed... 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 


Present :—Mr. S. RAMACHANDRA IYER, Chief Justice, AND MR. JUSTICE: 
T. VENKATADRI. 


The Young Mer’s Indian Association (Regd.), Madras by its 
Hony. Joint Secretary .. Appellants* 
U. 
The Assistant Inspector of Labour, Madras .. Respondent. 


Madras Catering Establishments Act (XII of 1958), section 2 (1), (11) and (12)—“‘Catering establishment” 
— Essentials of —Association running hostel and canteen for members—Snpply of food at cost price—Hostel and can- 
teen if “‘ catering establishment’ under the Act. 

a of Statutes—Meaning of words—Defititions in the Ad—If guide—External aids-—If 
permissible. 

Words and phrases— Busines: ”’—Meaning and import of. 

The words “ catering establishment ” by themselves convey the idea of purveying food, etc., as a: 
business. Prima facie they canı ot apply to a case where food, refreshments and snacks are provided 
not as a part of the employer’s business but only incidentally. 


Section 2 (1) of the Catering Establishments Act gives the definition of the term “catering establish- 
ment ” which is even more restrictive than the ordinary meaning of that term. “ Catermg establish- 
ment ’’ is defined as a “ restaurant ” or “residential hotel”. These terms are defined in sub- 
sections (11) and (12) of section 2. 

A careful reading of the definitions shows that unless the providing of dwelling accommodation 
and the supply of meals or refreshments are done as a business, and that too to the public or to a class. 
of the public, it would not be a “ catering establishment ” within the meai ing of the Act. 


The word “ business ” has of course a wider connotation than the word “trade”. But the- 
business that would come within the definition should consist in supplying articles of food to the pub-- 
lic. Reading them together, a restricted meaning should be giver. to the word “ business ” in section 
2 (11) and (12). “ Business ” in the definition has to be understood in a commercial sense as involving- 
an activity designed to earn profit. Profit motive therefore forms an essential element ma “business”. 


The words in the definitions also show that the supply of refreshments, etc., should be to the 
public or to a class of the public ; where such supply is 1estricted to the members of a Hostel or ofi 
a Registered Association, it cannot be said that there was supply to the pute The public may, no- 
doubt, become members of such an Association. But once they do so, they became part of it. 

Further, when such an Association supplies food to its members at cost price, it can only be 

ed as a case of providing amenities to the members and not that it does so as a business in the 
supply of such articles. 


Accordingly the Hostel and canteen run by the Young Men’s Indian Association do not come 
within the scope of the Madras Catering Establishments Act, 1958. 

It is a well-settled rule of interpretation of statutes that where there are two or more words coupled: 
together and used, they take colour from each other. They are understood to be used in their cognate- 
sense. Á 

A statute has to be understood in the light of the definitions contained init. Except in cases where 

the statute is obscure or ambiguous, external aids to interpretation should not be resorted to. The- 

circumstance that the legislation in question is a welfare legislation is no reason why its operation should 
extend beyond its plain intendment. 

Appeal under Clause 15 of the Letters Patent against the Order of the Honour- 

able Mr. Justice Jagadisan dated 18th October, 1962 and made in the exercise of 





*Writ Appeal No. 61 of 1963. 15th April, 1964. 
23 
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‘the Special Original Jurisdiction of the High Court in Writ Petition No. 663 of 
1960 presented under Article 226 of the Constitution of India to issue a Writ of 
Prohibition, prohibiting the respondent trom procceding further with the regis- 
tration of the petitioners as a catering establishment and/or otherwise enforcing the 
provisions of the Madras Catering Establishments Act XIII ef 1958 in any manner, 


N. Venkatarama Ayyar, for Appellants. 
The Additional Government Pleader, for Respondent. 
The Judgment of the Court was delivered bye 


Ramachandra Iyer, C.7.—This appeal against the judgment of Jagadisan, J., 
raises the question whether the Hostel and Cantcen run by the Young Men’s 
Indian Association at George Town and Mylapore will come within the scope of 
the Madras Catcring Establishments Act, 1958 (hereinafter referred to as the Act). 
The learned Judge answered that question in the affirmative. 


The Young Men’s Indian Association is a Society‘registcred under the Societies 
Registration Act XXI of 1860. The main object of this Association is to draw 
together youngmen of all classes and creeds under a common roof with a view to 
enable them to recognise their common interest as citizens. The activities of the 
Association are mainly directed towards the physical, mental and moral develop- 
ment of its members. The Association maintains a library, recreational facilities, 
-etc., and its income and property are devoted solely for the above objects. The 
Association also provides an amenity to its members by running a Hostel and Can- 
teen both at George Town and Mylapore. Both the Hostel and Canteen, which 
are opcn fully to the members of the Association and to their ‘‘ authorised guests ”’, 
are run without an intention of making a profit. 


In the year 1958, the Madras Legislature enacted the Catering Establishments 
Act with a view to regulate the conditions of work in catering establishments in 
the State of Madras. In the Statement ot Objects and Reasons it is stated : 
‘The question of suitability of the Madras Shops and Establishments Act, 1947, for application to 
‘hotels and other catering establishments was discussed by the Commissioner of Labour in 1953 with 
some hotel owners and Labour leaders and it was agreed that separate legmlation was necessary. It 
is therefore, proposed to enact a separate piece of legislation to regulate the conditions of work tin hotels 
and other catering establishments.” 
‘Section 4 of the Act provides that catering establishments, not covered by the 
. exemptions provided for in the Act, will have to register themselves and obtain a 
certificate therefor. Such registration certificate will have to be obtained every 
year on payment of the prescribed fees. The employer of the catering establish- 
ment has to send a statement in the prescribed form, with the prescribed fee within 
thirty days of the coming into force of the Act, in the case of establishments which 
were in existence at that time. Contravention of this provision is made punishable 
under section 23. The employer has a duty to notify every change in respect of 
-the information specified in section 4. Jf he wishes to close the establishment, he 
can do so only after notifying the Inspector appointed under the Act. Sections 7 
onwards provide for the conditions of service of the persons employed in catering 
‘establishments, like the hours of work, intervals for rest, spread over, holidays and 
extra wages for extra work, leave with wages, advance payment of leave wages, 
prohibition of the employment of children and prohibition of employment of women 
and young persons during nights, etc. They also provide for a machinery to 
recover wages; and also for notice of discharge and other allied matters. The Act 
empowers the State Government to exempt permanently or for any specified period 
any or any class of catering establishments. 


The Young Men’s Indian Association applied for such exemption but did 
not succeed in that attempt. But that circumstance cannot affect the questioh 
whether the provisions of the Act will apply to it or not. 


Section 4 of the Act requires that a catering establishment should} be regis- 
‘tered and that every employer should send to the Inspector a statement in the pres- 
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-cribed form. The words “ catering establishment”? by themselves convey the 
idea of purveying food, etc., as a busifiess. Prima facie, they cannot apply to a case 
where food, refreshments and snacks are provided not as a part of the employer’s 
business but only incidentally. 


_ Section 2 (1) of the Act gives the definition of the term “ catering establishment” 
-which is even more restrictive than the ordinary meaning of that term. Ii says: 


“ Catering estaklishment means a restauiant or residential hotel.” 


Subsections (11) and (12)eof section 2 define what are “ residential hotels ” and 
“ restaurants ”. 


The former, defining a “‘ residential hotel ”’ says : 


“ any premises in which the I usmess of providing dwelling accommodation and supply of meals to 
any member of the public or a class of the public is carried cn.” 


The latter says : 


“ Restaurant means any prethises in which is carried on the business of the supply of refreshments 
. or meals to the public or a class of the public for consumption at the premises.” . 
A careful reading of these definitions show that unless the providing of dwelling 
accommodation and the supply of meals or refreshments are done as a business, 
„and that too to the public or to a class of the public, it would not be a “catering 
establishment” within the meaning of the Act. 


z The word “ business? has undoubtedly a wider connotation than the word 
trade ”. But the business that will come within the definition should consist in 
supplying articles of food to the public. Reading them together, it is plain that a 
restricted meaning should be given to the word “‘ business”. In Smith v. Anderson’, 
_Jessal, M.R., while recognising that the word ‘‘ business’? will have a large and 
indefinite import, however, observes at page 258 : 
“ That is to say, anything which occupies the time and atteution and labour of a man for the 
purpose of profit is business. ” 
In In re A Debtor?, a question arose as to whether a series of s eculative transactions 
would amount to carrying on of business within the meaning of the Bankruptcy 
Acts. Lord Wright, M.R., said at page 239: 
“ Business is a much wider term than ‘trade’. The word ‘ business’ at least covers a continuous 
occupation involving liabilities to others......... j 
In Gannon Dunkerley & Co. v. State of Madras?, this Court, while construing the mean- 
ing ofthe word “ business ” in the definition of the term *‘ dealer ” under,the Madras 
General Sales Tax Act, has observed : 


“ Business in the definition does not include every activity which in popular sense is called business. 
The word ‘ business’ must be understood in a commercial sense as involving an activity designed to 
earn profit.” 
It will be apparent from the foregoing that profit motive would be an essential 
element in a “ business ”. 


Jagadisan, J., however, held that as the Act was a piece of welfare legislation 
for promoting the interests of labour, to prevent exploitation by employers, a wider 
meaning should be given to the word “ business’. The learned Judge referred, 
in this connection, to several decisions which lay down the principle that the words 
in a statute should be interpreted in accord with the intention of the Legislature. 
‘There can be little doubt in regard to the correctness of this proposition. But, 
at the same time, it must be recognised that the definition given in a statute provides 
the key to its meaning. A statute has, therefore, to be understood in the light of 
the definition contained in it. Generally the scope and extent of operation of a 

, statute has to be determined according to the language used therein. That lan- 
‘guage again has to be understood normally in the light of the definition contained 


I 


l. L.R.15Ch. D. 247. 3. (1955) 1 M.L.J.87 : 5S.T.C. 216 at 241. 
2. L.R. (1936) 1 Uh. 237. 
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inthe Act. There have been instances where an apparently wide meaning imported 
by the definition has been controlled by the operative words of the statute. But, 
where there is no such question of the conflict between the definition and the opera- 
tive part of the statute, the normal rule is that the meaning of the statute has to be 
ascertained only with reference to the definition. It will not therefore be open to 
the Court to enlarge the scope of the statute on any assumed or presumed policy 
of the Legislature behind the enactment. Except perhaps in cases where the statute 
is obscure or ambiguous external aids to interpretation should not be resorted to. 
It may be that the legislation in the instant case was a welfare legislation. But 
that is not a reason why its operation should extend beyond its plain intendment. 
As we have pointed out, the definition of “‘ catering establishment’’, imports the 
idea of a business in supplying articles of food to the public. It is a well-settled rule 
of interpretation that where two or more words are coupled together and used, 
they take colour from each other. In Maxwell on Interpretation of Statutes (Ele- 
venth Edition), page 321, it is stated : : 

“When two or more words which are susceptible of analogous meaning are coupled together 


noscuntur a soctis, they are understood to be used in their cognate sense. They take, as it were, their 
colour from each other, that is, the more general is restricted to a sense analogous to theless general.” 


The limits of this rule was discussed by the Supreme Court in State of Bombay v. 
Hospital Mazdoor Sabha1, where, Gajendragadkar, J. (as he then was) observed : 


“ It must be borne in mind that noscuntur a sociis is merely a rule of constructicn and it cannot pre~“ 
vail in cases where it is clear that the wider words have been deliberately used in order to make the 
scope of the defined word correspondingly wider. It is only where the intention of the Legislature in 
associating wider words with words of narrower significance is doubtful, or otherwise not clear that the 
present rule of construction can be usefully applied. It can also be applied where the meaning of tke 
words of wider import is doubtful; but, where the object of the Legislature in using wider words is 
clear and free of ambiguity, the rule of construction in question cannot be pressed into service.” 


In the present case the word ‘“‘ business” though generally of wide import, does 
acquire a more limited meaning when read with the words “‘of the supply of 
refreshments........ to the public........ ”’. Having regard to the fact that 
** residential hotel ”? and ‘‘ restaurant”? have been defined in the Act, and are 
intended to interpret the words “‘ catering establishment’, implying as they do a 
business with a profit motive, we must conclude that the object of the Legislature 
was to use the word “* business ” in its commonly accepted sense, namely, that form 
of systematic activity prompted by a profit motive. To give a different interpreta- 
tion would bring within the meaning of the Act anna chatrams, private guest houses, 
etc. It would hardly have been the intention of the Legislature that these ,institu- 
tions should be comprehended by the Act. 


Further, the words contained in the definition show that the supply of refresh- 
ments, etc., should be to the public or to a class of the public. Where such supply 
-is restricted to the members of a Hostel or of a Registered Association, it cannot be 
said that there was supply to the public. The public may, no doubt, become mem- 
bers of such an Association. But once they do so, they become part of it. 


There is yet another reason. When such an Association supplies food to its 
members at cost price, it can only be regarded as a case of providing amenity 
to the members and not that it does a business in the supply of such articles. 


We are, therefore, unable to share the view of the learned Judge that the Act 
would apply to the appellant Association. The appeal succeeds and is allowed wi 
costs, z 


P.R.N. Appeal allowed. 





I, (1960) S.C.J. 679 : A.I.R. 1960 S.C, 610 at 614. 


II] K. RM. ESWARA IYER & SONS V. MAD.-BANG. TRANS. CO. (Venkatadri, J.). 181 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Josticz T. VENKATADRI. 


Messrs. Konda Rm. Eswara Iyer & Sons, Madurai through one 
of its partners K. E. Nagendra lyer .. Petittoner*® 
U 


Messrs. Madras-Bangalore Transport Co. at Madurai by 1 
branch Manager and others l .. Respondents. 
© . 

Carriers—Common carriers—Liability of-—Carriers if can contract out of their obligation to deliver the 
consigned goods to the proper person. 

It is the elementary duty of a common carrier to enquire, whenever a person presents the con- 
sec esti note, whether he is the proper person or his authorised agent. They cannot absolve them- 
gelves of their obligation to deliver the goods consigned to the proper person by merely entering into a 
contract with the consignor that they will not be liable for misdelivery or wrong delivery. In India. 
a common carrier is subject to two distinct classes of liability, one for loss as an msurer and the other 
for loss under his obligation to carzy safely. A person who suffered loss by a common carrier’s breach 
of his common law obligations can maintain a suit independent of contract. Carriers are constantly 
endeavouring to narrow their responsibility and to creep out of their duties and such endeavours ought 
mot to be favoured. i 

Petition under section 25 of Act IX of 1887 praying the High Gourt to revise 
the Decree of the Sub-Court, Madurai, dated 5th November, 1960 in S.C.S. 


No. 538 of 1959. 
O. V. Natesan, for Petitioner. 
P. C. Parthasarathi and P. S. Raman, for Respondents. 


The Court mzde the following 

ORDER.—The plaintiff filed this Civil Revision Petition against the dis- 
missal of a suit for damages against the Madras-Bangalore Transport Co., represented 
by its branch Manager at Madurai. 

The short facts are the plaintiff booked a parcel with the first defendant on 
a8th November, 1958 containing sarees to the value of Rs. 1,566-12 nP. to be deli- 
vered to the second defendant at Bombay. The plaintiff obtained the parcel receipt 
from the first defendant and sent it to the second defendant along with the 
invoice by ordinary post. But due to mishap the second defendant did not receive 
either the parcel receipt or the invoice. Subsequently the plaintiff’s agent was 
informed that goods were delivered. Immediately the plaintiff sent a registered 
notice to the first defendant asking him to give the details of the delivery but no reply 
was sent to him. Therefore the plaintiff filed the present suit to recover damages 
against the first defendant. He also impleaded the second defendant as a party to 
the suit. 

The defence to the suit is that it is true that the plaintiff booked a parcel on 
28th November, 1958 and the defendants delivered to the plaintiff’s consignee in the 
month of December, 1958. They did not deliver the goods to a wrong person. 
"The second defendant filed a written statement that he did not receive the parcel 
_ way bill and the original invoice and he was not’ aware of the consignment of the 
goods till he was informed by the plaintiff's agent. 

On these pleadings the parties went to trial. The learned Subordinate Judge 
-who tried the suit gave a finding that the goods were not delivered to the second 
defendant but they were delivered to a wrong person, because of the neglignece of the 
plaintiff in not sending the consignment receipt by registered post. Therefore, 
he dismissed the suit. It is against this dismissal of the suit that the plaintiff filed 
the present Revision Petition. 

* This is a case of importance to the rights of carriers. It is also important with 
respect to their obligations and the rights of the public. There is no doubt that the 
Madras-Bangalore Transport is a common carrier and it satisfies the description of a 
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common carrier as observed by Destor Story in his Bailments in section 495 in. 
the following words : ae 

“ To bring a person within the description of a common carrier he must exercise it as a public 
employment ; he must undertake to carry goods for persons generally, and he must hold himself out 
as ready to engage in the transportation of goods for hire as a business, not as a casual ‘occupation 
fro vac vice. A common carrier has, therefore, been defined to be one who undertakes for hire or- 
reward to transport the goods of such as choose to employ him from place to place. ” 


The duties of common carrier of goods are : 


(1) to receive for carriage all goods offered, provided, he has convenience to 
carry them and the goods are of a proper kind and the employer is ready and willing 
to pay the proper and reasonable hire ; (ii) to carry for a reasonable reward and 
to deliver the goods within a reasonable time ; and (ili) to insure their safety during 
the carriage and until delivery the acts of God and the enemies of the State are only 
excepted. 

Chief Justice Wilde observed in Richards v. L.B. and S.C. Ry. Co.1: 


“ The duty of common carriers by the common law, is perfect] y’well understood ; itisa warranty 
safely and securely to carry ; whether they be guilty of negligence or not is immaterial ; the warranty- 
is broken by the non-conveyance or non-delivery of goods entrusted to them.” 

The liability of a common carrier is not limited only to negligence. In the 
case of loss or damage he cannot plead that he has exercised all reasonable disigence 
and care. He must be liable in spite of taking all due care and precautions. As 
Chief Justice Hale observed in Morse v. Slue*, “ And if a carrier be robbed by a 
hundred men, he is never the more excused’. Thus the general principle of the 
common law is a common carrier is insurer of goods which he contracts to carry 
and he is liable for all loss of, or injury to those goods while they are in the course 
of transit unless such loss or injury is caused by the act of God or by the State enemies 
or is the consequence of inherent vice in the thing carried or is attibutable to con- 
signor’s own fault. 


The law is.the same in India. The Carrier’s Act III of 1865 is framed on 
the same lines as the English Carriers Act of 1830. Lord Macnaugbten in The 
Irrawaddy Flotilla v. Bugwandas’, said that ‘‘ the Contract Act of 1872 was not intended 
to deal with the law relating to the Common Carriers’. It enables a common 
carrier to limit his liability by special contract in the case of certain goods but not 
so as to get rid of liability for negligence. 

_The learned Advocate for the respondent brings to my notice that this is a case 
where the common carrier entered into a special contract with the plaintiff and it 
is specifically agreed between the parties that once the goods are delivered against 
the consignment note the company is absolved from all liability. No claim shall 
lie against the company for misdelivery or wrong delivery. Therefore his client 
is not liable for the loss caused to the plaintiff by wrong delivery or misdelivery. 
I have to see how far the terms of the contract would bind the plaintiff. It is true 
thal a common carrier entered into a special contract to relieve himself of the obli- 
gations. He cannoi obliterate and destroy his character as the common carrier. 
The question is each case depends upon the special contract made, but the mere- 
fact that in one respect the carrier has freed itself from its original liability as “a 
common carrier does not necessarily lead to the conclusion that it ceases to be“ a 
common carrier in all other respects. 


In the instant case the carrier in one of the terms of the contract says that once 
the goods are delivered, the company is absolved from all liability and no claim. 
shall lie against the company for misdelivery or wrong delivery. What is mis- 
delivery or wrong delivery is neither explained nor defined in the terms of the 
contract. The interpretation of the term “ misdelivery ” may be applied to all 
sets of conditions of contract in which it occurs. The word “ misdelivery ”’ is 
restricted to a wrong delivery involving some form of mistake or inadvertence. ° 
It may be intended to cover the sort of situation where a package is delivered to 


1. (1849) 7 G.B. 839 at 858. ; - 3. L.R.18 I.A. 12: TLR. 18 Cal. 620 at 
2. 1673 Vent 190, Vol. I, at page 239. 621 (P.C.). > 
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the wrong address by error or inadvertence. Exceptions to the general liability 
ofa carrier or bailee in general have to be construed strictly and hence the term “ mis- 
delivery ” should, if used in an exception clause, be held to cover no more than 
“accidental misdelivery by mistake or error ” and not deliberate musdelivery. 


In Alexander v. Railway Executive1, Lord Justice Delwin observed : i 


‘t T think that where ‘ misdelivery ’ is used in an exception designed to protect a bailee, it does not 
cover more, and would not be regarded by the ordinary man who reads such conditions as covering” 
more than what might be called accidental misdelivery by mistake or error. Consequently if a balee 
in such circumstances wauts to prétect himself against every sort of wrongful delivery however, deli-- 
berately made, he must use clear and express terms to that end.” 

It is also useful to refer to the passage under the heading ‘ Misdelivery and 
Conversion’ in Halsbury’s Laws of England, grd Edition, Volume 4, page 149 
at paragraph 396: 

“ A common carrier is bound to delivery the goods to the right person, and is liable to an action. 
for misfeasance if he delivers them,to anyone else.” 

In one of the text-books on “ The Law of Inland Transport” by Otte Khan-. 
Freund, 3rd Edition, 1956, at page 256 the author says: 

“ At common law they are not even protected against the consequences of misdelivery due to. 

enuine mistake, and they are compelled to secure protection by contract against the heavy responsi- 
ities imposed upon them by the rigid rule of the common law. As pointed out above, many, if 


not most, carriers are private carriers, and liable only for their own or their own servants’ negligence: 
even in case of total loss or injury during transit.” 


The Carriers Act of 1865 is unaffected by the provisions of the Indian Contract 
Act. Though section 6 of the Carriers Act enables a common carrier to limit his 
liability by a special enactment it would be of no avail where loss or damages has been 
caused by the negligence or any criminal act on the part of the carrier, his agents 
or servants. 


In Sheik Mohamed Ravuthar v. British India Steam Navigation Co., Lid.*, Justice 
Sankaran Nair observed : 


“ If the obligatior is imposed upon a common carrier for the benefit ofthe public, he cannot 
claim exemption by virtue ofan unreasonable stipulation. The reason why a common carrier is bound 
to receive goods tendered and the great responsibility of an insurer is imposed upon him is that neces- 
sity compels the owners of goods to trust him. This liability is imposed upon him in the words of 
Lord Mansfield to prevent litigation, collusion and the necessity of going into circumstances impossible 
to be unravelled.” 

In British and Foreign Marine Insurance Co., Ltd. v. Indian General Navigation and 
Railway Co., Ltd.3, the consignor filed a suit against the railway company in respect of 
1,000 bales of jute lost on the carriers’ flat on the ground that the loss was caused on 
account of negligence or criminal acts of the carriers or their servants or their agents.. 
The carriers contended that they are not liable to pay damages as there was an exis-- 
ting agreement that the carriers would not be held responsible and hold them harm- 
less and indemnified from and against all claims which could be insured against or 
covered by an ordinary F.P.A. Policy. While interpreting this clause Chief Justice- 
Jenkins observed : 


“ These rights and liabilities outside the Indian Contract Act are overned by the principles of” 
the English Common Law as modified by the Carriers Act of 1895. common carrier, therefore 
in India is subject to two distinct classes of lability, the one for loss for which he is liable as an 
insurer, the other for loss for which he is liable under his obligation to carry safely. ” 


At page 45 he also observed : 


“Tn India where there is statutory prohibition, against exempting a carrier from loss arising from: 
negligence or criminal acts, there 1s perhaps an even stronger reason for adopting this cannon of 
construction at any rate within the limits implied by the prohibition. a 


° Similarly in K. C. Dhar v. Ahmed Bux*, it was observed : . 
A 
1. L.R (1951) K.B. 883 at 893. 3. I.L.R. 38 Cal. 28 at 41, 45. 
2. LL.R. 32 Mad. 95:18 M.L.J. 497 4. ALR. 1933 Cal. 735 at 738. 
(F.B.). ° 
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“ A person who has suffered loss by a common carriez’s breach of his common law obligation, 
can maintain a suit independent of contract. There iş no question of this suit being defeated merely 
` by reason of the absence of privity of contract or of privity of contract of insurance. ” 
On a review of all these authorities the carrier cannot escape its liability by 
merely contending that he entered into a contract with the consignor and that he is 
-absolved from all liability for misdelivery or wrong delivery. It is the elementary 
duty of a carrier to enquire whenever a person presents the consignee’s note whether 
he is the proper person or its authorised agent. They should have taken steps to 
‘call upon him to identify if he is the proper person or they.should have taken some 
“measures or some device to prevent misdelivery or wroħg delivery. In the instant 
‘case they do not say that they made enquiries of the person who tendered the cor- 
signee’s note at their office. They should have been aware that as a common carrier 
‘they are responsible for the safety of the goods entrusted to them and they should 
also deliver the goods to the right person. Here I feel that the y have not discharged 
‘their duties as a common carrier in delivering the goods to the alleged consignee. 
J also feel that it is an act done by the defendants which in its consequence is injuri- 
-ous to the plaintiff. It is better to adopt the lanaguage of Justice Burrough in 
Duff v. Budd', where the learned Judze said : 
“Carriers are constantly endeavouring to narrow their responsibility, and to creep out of 
-their duties ; and I am not singular in thinking that their endeavours ought not to be favoured. ” 
The result is that the first respondent should pay the value of the lost consign- 
‘ment and the suit is accordingly decreed with costs. This Civil Revision Petition 
-is allowed with costs throughovt. 


R.M. —— Petition allowed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice P. S. KAILASAM. 


-Public Prosecutor ~~ Petitioner*® 
D, 
_Arulswami a Respondeni. 


Madras Village P. Act (X of 1950), sections 106 and 127 (1)—Sanction to secuts—P, 
- Government—If could be legated—Sanction when necessary. 0) ile ee ak 
Section 106 of the Madras Village Panchayats Act empowers the Government to accord manekon 
to prosecute the President, Executive Authority or member of a Panchayat who is accused of any 
. offence alleged to have been committed while acting in the discharge of his official duties. Section 
127 (1) enables the Government to authorise any officer to exercise any cf the powers vested in them 
except the power to make Rules. The power under section 106 is one of the powers referred to under 
section 127, There is no restriction in the power of delegation conferred on the Government and 
‘there is no reason to restrict the power only to administrative matters, not involving judicial or quasi- 
judicial discretion. , 
Sanction under section 106 of the Act is not, however, necessary in cases where ha 
- to hold office as such. Where the offence complained of against the accused Tae oeie sre 
he was President of the Panchayat, but he has ceased to be President before the date of prosecution 
no sanction isreally necessary. The mere fact that the accused continued as a member of the 
“panchayat will not make any difference. 
Appeal under section 417, Criminal Procedure Code, 1898 against the 
acquittal of the respondent accused of offence under section 409, Indian Penal 
‘Code by the Additional Sessions J udge, Coimbatore, in C.D. No. 126 of 1 961r on 
its file—C.C. No. 88 of 1961, Sub-Divisional Magistrate, Tiruppur. 


V. V. Radhakrishnan for The Public Prosecutor, for Petitioner. 
S. Sethu, for Respondent. 
The Court delivered the following 


JUDGMENT.—Tihis is an appeal by the Public Prosecutor against the acquittal, 
-of the respondent by the Additional Sessions J udge, Coimbatore, of an offence 


1. Broderip and Birmingham’s Report, Vol. III, page 177 at 183 : (1822) 129 E.R. 1250. 
* Crl.A. No. 72 of 1962. e31d December, 1963. 
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under section 409, Indian Penal Code. The respondent was tried by the Sub- 
Divisional Magistrate, Tiruppur, for offences of committing breach of trust of a 
sum of Rs. 2,600 and for making false entries in the accounts of the Panchayat 
Board punishable under sections 409 and 477-A, Indian Penal Code, respectively. 
The Magistrate found the respondent guilty under section 409, Indian Penal Code, 
and sentenced him to rigorous imprisonment for 6 months. He acquitted the 
respondent of the offence under section 477-A, Indian Penal Code. On appeal the 
learned Sessions Judge acquitted the accused of the offence under section 4.09, 
Indian Penal Code also. 


The case for the prosecution is briefly as follows. The accused was the Presi- 
dent cf the Panchayat Board, Nerinjipet. P.W. 1 visited the Panchayat Office on 
24th March, 1960 ; P.W. 2, the clerk of the Panchayat Office, was in the premises. 
P.W. 2 produced the account books and cash book. On perusing the accounts, 
P.W. 1 found that, according to the entriss, there ought to have been a cash balance 
of Rs. 2,610-25 nP. as on ‘24th March, 1961. P.W. 1 asked P.W. 2 to produce 
the cash balance for verification. P.W. 2 told P.W. 1 that the cash was with the 
accused. When the accused was sent for he told P.W. 2 that the officers were com- 
ing to check at untimely hours, and that he could not come. P.W. 1 sent a note 
through his peon to the Divisional Panchayat Officer (P.W. 5) requesting him 
to go over there. P.W.5 did not turn up and the accused also did not come. P.W.1 
then went to Erode in the evening. -Next morning P.W. 1 received a note Exhibit 
P-3, from P.W. 5 instructing him to record a statement from the accused if he 
refused to produce the cash balance. P.W. 1 then went to the Panchayat Office. 
He was told that the accused did not come to the office. Therefore he recorded 
statements from P.W. 2, the Vice-President and ` another person and made an’ 
‘endorsement that the cash balance was not produced. Then he made a report to 
P.W. 5. P.W. 5 stated that he received the note of P.W. 1 on 24th March, 1960, 
informing him that the President of the Panchayat Board (respondent) had defal-: 
cated its funds. The witness also spoke to his sending Exhibit P-3 and receiving the 
report from P.W. 1 (Exhibit P-4). The evidence of P.Ws. 1 and 5 read along with 
Exhibit P-3 makes it clear that, when P.W. 1 checked the cash balance, it was not. 
produced, and that the accused failed to make his appearance before P.W. 1. P.W. 2 
is the clerk öf the Panchayat Office. He corroborated the evidence of P.W. 1. 
He stated ‘that cash balance according to the accounts as on 24th March, 1960- 
was Ra. 2,610-23 nP. that, when P.W..1 wanted the cash balance to be produced,- 
P.W. 2 met the ‘accused in his room and informed him about it, that the accused 
‘said that he would remit the amount and hand over the receipt, that saying so the 
accused went away, and that no receipt was produced by the accused before P.W. r. 
‘The witness corroborated the testimony of P.W: ‘I that he came to the office again 
‘on 25th March, 1960, and obtained a statement. from him. P.W. 3 is another. 
member of the Panchayat Board, He stated that neither*he nor P.W. 1 nor one 
Vadichi Gounder took Rs. 2,600 from the accused. ‘ 


The accused denied having committed the offence. He stated. that at 11 A.M. 
‘on 24th March, 1960, P.W. 1 came to his office and took a sum of Rs. 2 ,600 in the 
presence of Vadichi-‘Gounder stating that he would remit the amount into the Trea- 
sury, and that coming to know that money had not been remitted into the Treasury 
‘he sent a telegram. l 


The trial Court accepted the evidence of the prosecution witnesses and found 
that the accused was in sole charge of the cash in the Panchayat Office, and that 
he failed to produce the amount before P.W. 1 on 24th March, 1960. The appel- 
late Court also agreed with the findings of the trial Court and held that the prosecu- 
tion succeeded in showing that the accused has misappropriated the sum of 
Rs. 2,600. 


The finding that the accused was in charge of the cash of the Panchayat Board 
and that he did not hand over the cash balance of Rs. 2,600 is correct, and there 
ds no reason to differ from it. The evidence of P.W. 1 is that, when he asked 
for the cash balance according to the accounts, the clerk, P.W. 2, was not able to 


24 


186 THE MADRAS LAW JOURNAL REPORTS. [1964 


produce it and the accused did not make his appearance. The evidence of P.W. 1 
is corroborated by that of P.W. 2. There can be no doubtthat P.W. 1 sent a note 
to P.W. 5, his superior officer and Exhibit P-3 received from P.W. 5 clearly refers 
to the inability of the accused to produce the cash balance as found in the account 
books. P.W. 3 who according to the accused was present when he paid the money 
to P.W. 1 entirely denied the case of the accused. On the evidence I agree with 
the concurrent finding of the Courts below, that the accused was in sole charge 
of the cash of the Panchayat Office and that he was ynable to produce the cash 
balance before P.W. I. 


The learned Sessions Judge acquitted the accused relying on the decision in 
Satyanarayana v. Narayanaswami', holding that the Government alone is authorised 
to grant sanction under section 106 of the Madras Village Panchayats Act, and 
that the sanction accorded by the Collector is not valid. The Andhra High Court 
held that the delegation contemplated under section 127 (1) of the Act related to 
the powers exercisable as such in sections 28, 42, 48, and 49 of the Act in regard. 
to a Panchayat or Panchayats, which were of a purely administrative character 
and involved no judicial or quasi-judicial decision to be taken, and that it was not 
competent for the Government to delegate its powers and duties of giving sanction 
under section 106 cf the Act to either the Inspector-General of Local Administration 
or to any other authority, officer or person by virtue of section 127 (1) of the Act. 
Delegation of powers under section 127 is in the following terms : 

“ (1) The Government may, by notification, authorize any authority, officer or person to 
exercise in any local area, in regard to any Panchayat or any class of Panchayats or all Panchayats in 
that area, any of the powers vested in them by this Act except the power to make Rules ; and may in 
like manner withdraw such authority ....essesesasessseee ” 


Under section 106, power is confe.red on.the Government to accord sanction for 
prosecuting the President, Executive Authority or any member who is accused 
of any offence alleged to have been committed by him while acting or purporting 
to act in the discharge of his official duty. Section 127 (1) enables the Government 
to authorise any officer to exercise any of the powers vested in them, except the 
power to make Rules. The power under section 106 is one of the powers referred 
to under section 127. I am unable to find any restriction in the power of delegation. 
conferred by the Government. Therefore, I find myself unable to agree with the 
decision of the Andhra High Court holding that the Government can only delegate 
powers of purely administrative character not involving judicial or quasi-judicial 
decision. ‘The conclusion arrived at by the learned Sessions Judge that the sanc- 
tion accorded by the Collector is not valid, cannot be accepted. 


It is admitted that the sanction by the Collector was accorded on 21st December, 
1960 and cognizance of the offence was taken by the Court on 7th January, 1961. 
The respondent ceased to be President of the Panchayat Board on 27th August, 1960. 
On the dates when the sanction was accorded and the offence was taken cognizance. 
of, the respondent was not holding the office as the President of the Panchayat 
Board. It has been held by the Supreme Court in Venkatarama v. State®, that sanc- 
tion is not necessary in the case of a person who had ceased to hold office. The 
learned Sessions Judge was of the view that, even though the respondent was. 
removed from the office of President, he continued to be a member of the Panchayat: 
Board, and relying on the decision in Chimanbat v. Jashbai?, held that, as the res-. 
pondent still continued to be a member of the Panchayat Board and was still holding 
a public office, sanction was necessary. Section 106 provides that no Court shall. 
take cognizance of an offence except with the previous sanction of the Government. 
when the offence is alleged to have been committed by the President, Executive 
Authority or any member while acting or purporting to act in the discharge of his. 
official duty. The offence alleged to have been committed by the respondent was’ 
on 25th March, 1960 and he ceased to be President on 27th August, 1960. The 
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act complained of was not done by the respondent as a member and therefore the 
sanction contemplated is for the act done by him as President. The protection 
afforded under section 106, is not, therefore, available to him as a member. The 
learned Sessions Judge is in error in holding that, as the respondent continued to be a 
member, sanction was necessary. Even if it is held that sanction is necessary, 
valid sanction had been accorded by the Collector of Coimbatore The acquittal 
of the respondent is purely on the question of law holding that sanction is necessary 
and that sanction given by the Collector is not valid. As the question of law fails, 
the order of the learned Sessions Judge cannot be upheld. . 

In the result the order of acquittal is set aside and the conviction and sentence 
passed by the trial Court are restored. The sentence passed in this appeal will 
run concurrently with the sentence passed in C.A. No. 380 of 1961. 


R.M. — . ~ Appeal allowed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice T. VENKATADRI. 


V. Varadarajalu Naidu .. Appellant* 
V. ' l 
Baby Ammal .. Respondent. 
Hindu Marriage Act (XXV of 1955), section 13 (1)—* Living in adultery ”—Proof—Degree- of —Un- 
corroborated testimony—If can be acted upon—Circumstantial evidence—Sufficiency. ` 


In divorce cases on the ground of adultery, Courts can act even upon uncorroborated testimony 
and grant relief to the parties taking the surrounding circumstances into consideration. There is no 
absolute rule of practice and no rule of law precluding the Court from acting upon uncorroborated 
evidence. The true test is whether the Court is satisfied from the surrounding circumstances in any 
particular cases that the uncorroborated evidence is true, and if so satisfied it is open to the Court to 
grant relief notwithstanding the absence of independent corroborative testimony.- The only genera} 
rule that can be laid down is that the circumstances are such as would lead the guarded sseretioni 
ofa reasonable and just man to the conclusion.’ -~ l 


As regard the degree of proof the evidence need not reach certainty but it must carry a aen 
degree of probability. Proof beyond reasonable doubt does not mean proof beyond the shadow of a 


doubt. the evidence is so against a spouse as to leave only a remote ibility in his favour, 
lhe case is proved beyond reasonable doubt ; but nothing short of it will tie Sete 
` Appeal againsc the order of the Court of the Subordinate Judge (Additional) 
of Chingleput, dated 24th March, 1461 and made in Original Petition No. 15 of 
1957. : 

A. Seshachari, for Appellant. 


K. Parasaran, for Respondent. 
The Court delivered the following 


Jupement.—This ‘appeal is preferred against the order of the Subordinate 
Judge, Chingleput, in O.P. No. 15 of 1957 refusing to grant a divorce to the appellant 
under section 13 (1) of the Hindu Marriage Act XXV of 1955. | 

The appellant married the respondent on 18th September, 1946, at Nandivaram. 
The parties led a happy married life till 1952. It is alleged in the petition that 
subsequently the respondent contracted illicit intimacy with one Kamalanathan 
Naidu, who was living in the same village. When the appellant and his father 
came co know of this intimacy, they chided her for her misconduct. The respondent 
then left her husband’s protection and went to her mother’s place at Raj Kilpakkam. 
Kamalanatha Naidu followed the respondent and lived with her for some months 
at Raj Kilpakkam. Subsequently the respondent deserted Kamalanathan and 
contracted illicit intimacy with one N.S. Mani and was living with him at Washer- 
manpet. During her stay with N.S. Mani, she conceived and it is alleged that she 
aborted the child in the Chingleput Headquarters Hospital. The appellant also 

“alleged that during her stay with Mani, they posed for a photo together. The 
respondent subsequently deserted Mani also and at the time of filing the petition 
she was living with one Sait at No. 45/4, Iswaran Koil Screet, Old Mambalam. 
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When the appellant was taking steps to take,divorce preceedings, the respondent 
gave a notice to him containing false allegations and also offering to live with him. 
The appellant filed the petition out of which this appeal arises for dissolution 
of the marriage between him and the respondent on the ground of adultery under 
section 13 (1) of Act XXV of 1955. 


The petition was stoutly resisted by the respondent. She denied the allegations 
made in the petition about her living in adultery with Kamalanathan and N. 5. 
Mani. She stated that she never went to the Chingleput Hospital for abortion 
and that the photo said to Have been taken by her with Mani was a faked one. 
She alleged that the appellant is a man of weak intellect and is under the control 
of his parents, who want to arrange for his marriage with a girl related to them. 
She denied having lived with Mani at Washermanpet. It is also alleged hy her 
that her father-in-law attempted to get a letter of consent from her offering to pay 
Rs, 200 as consideration for her consent to the re-marriage of the appellant. She 
also stated that when she came to know that preparations were going on for the 
re-~martiage of the appellant, she gave a notice to him, which led to the appellant 
filing the petition for dissolution of marriage. 


The learned Subordinate Judge of Chingleput before whom the petition came 
up for trial found that the appellant has not proved by any reliable evidence that 
the respondent was living in adultery with N.S. Mani, and that regarding the res- 
pondent living with the Sait at Mambalam, the appellant has not let any evidence 
at all and has made no attempt to examine any of the neighbours of the Sait in sup- 
port of his case. In view of these findings, the learned Judge dismissed the petition. 
I; is against the dismissal of his petition, that the appellant has preferred this appeal. 


This case rests mainly on the oral and circumstantial evidence. The question 
for consideration is whether the appellant has adduced satisfactory evidence in 
support of his case that the respondent was living in adultery. In Davis v. Davis’, 
while considering the standard of proof required in divorce cases, Denning, L.J., 


is substantial evidence to prove that the respondent was living with one N.S. Mani, 
the Court ought to have granted a deciee for divorce as prayed for. The learned 
Counsel however, conceded that it could not be substantially proved that after the 
respondent lft N.S. Mani, she was living with one Sait in Mambalam. He also’ 
gave up the case of the respondent’s alleged intimacy with Kamalanathan, who 
happens to be a near relation of the respondent and who-subsequer tly married 
the respondent’s sister. Therefore, the success or failure of this appeal entirely 
depends on the oral evidence that has been let in by the appellant to prove that the 
respondent Baby Ammal was living in Washermanpet with N.S. Mani. The case 
according to the appellant is that after she left his house and protection, for some 


time she lived with her mother at Raj Kilpakkam and subsequently she came- 


down to Madras and lived with Mani at Washermanpet. Subramania Naicker, 
P.W. 3, has given evidence that Krishnappa Naidu (P.W. 5) introduced Mani 
and the respondent to him and requested him to provide a purtion for their stay. 


t 


P.W. 3, who is the owner of a house with 18 rooms, gave a portion for the occupation , 


of Mani and the respondent, charging a rent Rs. 3 per month, and they lived 
there for a period of about 15 months, P.W. 3 says that during their stay there 
were quarrels and on one occasion, Mani broke a photo containing the photographs 

i 
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of Mani and the respondent. In view cf these quarrels P.W. 3 asked them to vacate 
‘the preniises and they also vacated after some time. P.W. 3 also says that from 
their behaviour it appeared as ifthe respondent was Manti’s wife. P.W. 5, Krishnappa 
Naidu has deposed that Mani'was a close friend of his son and that 4 years prior 
to his giving evidence, Mani wanted a house for himself and his wife and that he 
(P.W.'5) fixed the’house of P.W. 3 for their stay. He says that they were staying 
in his house for two days before occupying the house of P.W. 3. He was aware 
of the quarrels between Mani and the respondent during their stay in a room in 
the house of P.W. 3. He also says that when P.W. 3 asked them to vacate, 
he gave them temporary protection by allowing them to occupy a room 
in his house for a period of three months on a monthly rent of Rs. 5. Gajapathy 
Naidu, P.W. 6, who.was doing milk business, has also given evidence that the 
respondent used to come to his house for purchasing milk and used to say that she 
would pay the money when her husband comes back. He says that Mani and the 
respondent were living in P.W. 3’s house for 14 years. He corroborates the evidence 
of P.Ws, 3 and 5 that there were quarrels and misunderstandings between Mani 
and the respondent during thei: stay in P.W. 3's house. P.W. 7, Radhakrishna 
Naidu, who is a friend of Mani and who was previously a co-worker with him, 
deposes that Mani and the respondent were living in the house of Subramania 
Naicker (P.W. 3) that Mani had not got married then, that there was a quarrel 
between Mani and the respondent during the period of their stay in P.W. 3’s house 
and after vacating that house they lived in the house of P.W. 5 for a period of about 
six months. All the above witnesses are independent witnesses and they are not 
related to either the appellant or the respondent. But it is the case of the respon- 
dent that all these people have given evidence at the instance of one Chinnappan, a 
Police Constable attached to the Washermanpet Police Station, who happens 
to be arelation of the appellant. Even assuming that Chinnappan has influenced 
these witnesses to give evidence on behalf of the appellant, what I have to consider is 
only whether the evidence given by them with regard to the stay of the respondent 
with Mani is true. The facts in this case reveal that after she left her husband’s 
protection, the respondent went and stayed in the village with her mother for a 
very short period and there is no evidence of a satisfactory character as to how, 
where and with whom she lived subsequently till the petition for divorce was filed 
by the appellant. It is the admitted case that her house in the village was dilapi- 
dated. Her father appears to have renounced the world and left the house and 
her brother joined the army. This was the state of affairs of her household. Thus 
she had no house of her own wherein she could stay continuously after she left the 
appellant’s house and till the petition was filed by the appellant. We do not know 
how she was living and who was maintaining her during that eriod. Atthe time 
of giving evidence, she was living in Vyasarpadi. The appellant appears to have 
lost touch with her after she left his house. It was only when Mani wrote two 
letters informing the appellant’s father that she was living with him till recently and 
went away after quarrelling with him, the appellant appears to have taken steps to 
trace her whereabouts. It may be that the appellant and his father might have 
sought the service of Chinnappan to collect evidence for the purpose of proving their 
case that she was living in adultery. Jt is however not proper to rely on the letters 
written by Mani to the appellant’s father for the purpose of coming to the conclu- 
sion that the respondent was living with Mani. The appellant also wanted to 
prove his case by producing a photo said to have been taken by N.S. Mani during 
the period of her stay with him. But there was a controversy about it during the 
trial, the appellant alleging that it is a genuine one and the respondent contending 
that it is a faked photo and two phos ri werc examined to prove the respec- 
tive cases of the parties. Even leaving aside the evidence furnished by the letters 
written by Mani to the appellant’s father and also the evidence of the two photo- 
grapherr, I feel there is enough evidence to come to the conclusion that the respon- 
dent was living with the said N.S. Mani. There is also another iece of evidence 
to support the case of the appellant and thatis Exhibit A-7, which is the entry made 
by the Head’ Constable (P.W. 2) of H division. During the period of respondents 
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stay with Mani, there was a quarrel and Mani was apprehended by the police and 
kept in the lock-up. At that time the Head Gonstable made the entry Exhibit A-7. 
There the name of the accused is stated as Mani and his wife’s name is entered as 
Baby Ammal (respondent). P.W. 2 has given evidence that when Mani was kept 
under lock-up, the respondent came to see him and at that time the respondent said 
that Mani was her husband. In divorce cases Courts can even act upon uncorrobora- 
ted testimony and grant reli:f to the parties taking the surrounding circumstances 
Into account. In Getty v. Getiy}, it was held that although it is the general practice 
in matrimonial cases to act and grant relief upon ungorroborated confessions of 
adultery, there is no absolute rule cf practice and no rule of law precluding the 
Court from acting upon such uncorroborated evidénce and that the true test seems 
to be whether the Court i» satisfied from the surrounding circumstances in any parti- 
cular and exceptional case that the confession is true, and, if so satisfied, it is open 
to the Court to grant relief notwithstanding the absence of independent 
corroborative testimony. Again in Riches v. Riches?, Coleridge, J., observed : 
“I am in the position of a Jury and I am entitled to act on fhe uncorroborated evidence of a 
witness in the absence of any statutory enactment that corroboration is essential. Here there is no 


substautial corroboration but there are circumstances to aid my mind on the question whether I believe 
the petitioner’s evidence uncorroborated. ” 


Sir Wiliam Scott stated the general rule thus in Lovedon v. Lovedon® : 


“ The only general rule that can be laid down upon the subject is that the circumstances must be 
such as would lead the guarded discretion of a reasonable and just man to the conclusion. ” 

In the instant case, there is no evidence to show that she was living either in the 
village with her parents or in a known place of residence. Nor is there any evidence 
to show the source of income with which she was maintaining herself. Though she 
says she has got some property in the village, she was not able to say the extcnt of 
the same or the income therefrom. Even though her mother has given evidence, 
she has not satisfactorily proved whether she was able to maintain the respondent 
with the income she was getting from her lands. There is abundant evidence to 
prove that the respondent was living with N. S. Mani and this has been corroborated 
in material particulars by the neighbours. The circumstances also lead to the only 
conclusion that she was living with the said N. S. Mani for a period of about 14 
years. In all these cases direct evidence may not be possible. As pointed out by 
Denning, L.J., in Miller v. Minister of Pensions‘, while dealing with the degree of proof: 

“It need not reach certainty, but it must a hi robability. Proof 
reasonable doubt does not mean alte: beyond the shedow af a are g e BREL fail to petias 
the community if it admitted fanciful possibilities to deflect the course of justice. If the evidence is so 
strong against a man as to leave only a remote possibility in his favour which can be dismissed with the 
sentence ‘ of course it is pcasible, but not in the least probable, ’ the case is proved beyond reasonable 
doubt, but nothing short of that will suffice. ” . 

Here, the evidence is strong and sufficient to come to the conclusion that the respon- 
dent was living in adultery with N. S. Mani and the appellant is therefore entitled 
to a decree for divorce and he is granted a decree accordingly. 


The appeal is therefore allowed. But in the circumstances, the parties will 
bear their costs throughout. 


P.R.N. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MRs Justice K. SRINIVASAN. 
Messrs. R. L, Sahni & Co. .» Pettitoner* 


U. 
Union of India, represented by the Regional Provident Fund 
Commissioner, Madras, and another .- Respondents, 
Employees” Provident Funds Act (XIX of 1952), section 16—Exemption under—Scope of—Lease of esta- 
blishment—If brings into existence g ie ia v d 

Section 16 of the Employees’ Provident Funds Act is, in a sense, intended for the benefit of the 
employer as under its provision establishments which come into existence for the first time are granted 
protection for a certain period to enable them to attain financial stability. But the protection granted 
under the section will apply only to establishments that are started anew in the sense that they come 
into existence for the first time as such. Where the owner of an establishment does not run it himself 
but chooses to lease it from time to time it docs not mean that the establishment comes into existence 
every time & new lease is created so as to attract the protection under section 16 of the Act. The 
case may be different where an establishment is closed down for some reason or other and it is started 
afresh under certain circumstances. 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari calling for the records relating to order 
dated 22nd August, 1961 in No. C/MD/2119/Regl. on the file of the 2nd respondent 
herein and quash the said order therein. 

N. G. Raghavachari, for Petitioner. ° 


K. S. Bakthavatsalu and S. Mohan, for the Additional Government Pleader, on 
behalf of Respondents. 

The Court made the following 

Orver,—The short question that arises is whether the petitioner establish- 
ment is entitled to the protection of section 16 of the Employees’ Provident Fund Act. 
Generally stated, this Act makes the employers liable to pay certain amounts to- 
‘wards the provident fund of the employees. Section 16 of the Act, however, 
makes the Act inapplicable to any establishment | 

“ employing 50 or more , or 20 or more but less than 50 , until the iry of 
iiyn in the case of the bra and five years in the case of the batter Ron the a Gr ahi 
the establishment is or hasbeen setup”. | 

It is seen from this provision that in the case of an establishment liability 
to pay any contribution towards the employees’ provident fund is postponed fora 
period of time from the date when it was set up and the question that I have to 
decide is whether the petitioner establishment ‘is entitled to this-‘ infancy 
protection’, as it is called. i i l 

The petitioner company was incorporated under the Indian Company’s, Act 
in April, 1959. The object of the company was the taking on lease of the building 
and equipment known as the‘ Rajkumari Theatre ’ from the owner thereof. Previ- 
ously, this building had been leased by the owner to. one Om Prakash Gupta. That . 
lease expired and thereafter by instituting proceedings in the High Court, the owner 
obtained possession from the lessee. The petitioner company was formed for the 
purpose of starting-cine exhibition in this theatre. A lease was duly executed and 
thereafter the petitioner company spent considerable sums of money for improving 
this theatre with new furniture, and started cinemashows under the name and style 
of ‘Sahni Cinemas’. This business has been carried on with effect from 16th 
June, 1960. e a 

The Regional Provident Fund Commissioner called upon the petitioner to 
make contribution to the employees’ provident fund. The petitioner contended 
that since the company newly, started business only with effect from 16th June, 
1960, the Act did notapply. 'The Regional Provident Fund Commissioner, however, 
took the view that the establishment, namely, the theatre in question, had been in 
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existence for a number of years and that the mere fact that the petitioner company 
had taken a lease thereof did not mean thata new establishment had come into 
existence and insisted upon the payment of contribution. Itis in these circumstances 
that the petitioner has come to this Court challenging the validity of the demand; 


On behalf of the respondent, the Union of India and the Regional Provident 
Fund Commissioner, it is stated that the Rajkumari Theatres as an establishment 
had been in existence for more than five years prior to the coming into force of the 
Employees’ Provident Fund Act. It is claimed that under section 1, sub-section 
(3) of the Act, Government have issued a notification extending- the provisions of 
the Act to cinemas, including preview theatres and other establishments associated 
with film production, film distribution, and film processing laboratories. The 
Rajkumari Theatres, it is stated, is an establishment employing more than 20 
persons, and it has come into existence for the purpose of exhibiting films. The 
contention that because the petitioner firm came into existence in 1959, it ought to 
be regarded as a new concern entitled to the protection under section 16 is resisted. 
The theatre, so it is contended, has already been éstablished, and it has merely 
been re-started under a new lease arrangement by the petitioner, and in that view, 
it is urged that section 16 does not apply. 


Mr. N. C. Raghavachari, learned Counsel, for the petitioner, claims that the 
protection is intended to be given to the employer, and where a new employer 
comes into existence for the first time, the establishment in respect of which the 
protection is granted is the one denoted by the employer. It is claimed that the 
mere building along with the equipment, cannot constitute an establishment, and 
that it must necessarily include the personnel in charge of and operating the establish- 
ment. In that view, therefore, it is contended that the establishment to which the 
protection is available is the petitioner firm, andifit cannot be disputed that the 
petitioner company came into existence only in 1959, or that it started functioning 
only in 1960, the provisions of the Act cannot apply. 


The matter is bereft of any direct authority, and has to be examined from first 
principles alone. Unfortunately, the expression ‘ establishment’ is not defined. 
Employer’ has been defined in relation to an establishment which is a factory and 
also in relation to any other establishment. ‘ Employee’ means any person who 
is employed in connection with the work of an establishment. Similar expressions 
use the word ‘ establishment ’without there being any particular definition of the 
expression ‘establishment’. The question will have, therefore, to be decided 
whether the establishment that we are concerned with here is the establishment 
consisting of the theatre building, its equipment, and other provisions for the screen- 
ing of the films, or whether it means the organization set up by this petitioner for 
taking a lease of the theatre. If it is the former, then, obviously, the protection 
cannot apply, while if it is the latter, the petitioner would be entitled to the 
protection. a z ' 
The argument of Mr. Raghavachari, learned Counsel, for the petitioner, that 
section 16 is intended for the benefit of employer is no doubt in a sense true. An 
establishment which comes into existence for the first time is undoubtedly granted 
Sie cill it is able to attain financial S But, that cannot ignore the 
act that the Act as a whole is intended to provide tor the benefit of the employees, 
and for some security in' the matter of their employment. ` 


Certain decisions have been cited on behalf of the petitioner. All of those 
decisions relate to factories. In Vegetable Products, Lid. v. R.P. F. Commissioner, 
W.-B.*, a single Judge of the Calcutta High Court held that for the purpose of deter- 
mining whether the exemption under section 16 of the Act is available, it is the fac- 
tory itself that has to be considered and not the owner of the factory. It was pointed 
out that each time the factory changes hands it cannot be said that it was newly esta- 
blished. In such a contingency, the facts of each case will have to be scrutinized, 
the lapse of time, the conduct of the parties, the intention of the transferor and the 
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transferee and all the surrounding circumstances will have.to be taken into account: 
before deciding, whether mere change of ownership would or would not affect the 
continuity of the factory. In Fatbharat: Woollen and Silk Mills v. R.P.F. Commissioner, 
Punjab*, a factory which was run as proprietory family concern becamie divided 
at a partition some of the looms and machineries being alloted to one member. 
Subsequently, manufacture was carried. on in the: same premises by a partnership 
firm. The question arose whether the starting point for determination of the exemp- 
tion unde: section 16 of the Act should be the date on which the factory was started 
by the partnership firm. [his contention was rejected, the learned judges hold- 
ing that the petitioner was not a new establishment which was entitled to the 
protection. Neither of these cases, however, gives any direct assistance. These 
are cases of factories, which were engaged in the manufacture ofthe goods, and a 
mere change of ownership of the factory would not obviously lead to the result that 
the factory, regarded as an establishment, was set up for the first time under the. 
changed ownership. 


A 

Learned Counsel for the petitioner has relied upon a decision of the Mysore 
High Court in Pamadi Subbaramo Ghetti v. Mirza Javar Ali?. In that cate, a partner- 
ship firm was running a factory to which the provision of the Employees ° Provident 
Fund Act applied. On account of loss, the factory was closed down, and the partner 
ship business, including all its assets and liabilities, was divided among the partners 
under a resgistered dissclution deed. One of the partners was allotted some pieces 
of machinery and a few looms. The provident fund accounts were closed and the 
provident fund amounts were disbursed to the concerned employees. After some 
time, one of the partners started the factory under the old name in a portion of the 
premises with the help of the few looms allotted to his share. He was asked for 
contribution under the Employees’ Provident Fund Act and on failure to make the: 
contribution he was prosecuted. The employee relied upon setcion 16 of the Act, 
and the question arose whether in the circumstances it was a new establishment 
entitled to the protection. The learned Judge had no difficulty in reaching the con- 
clusion that as long as the dissolution of the original partnership was not mala fide 
and the business of the factory came to an end the assets of the factory being divided,, 
one of the partners to whom some of the assets of the factory had been allotted, 
could start a business afresh. The view was taken that it was a new establishment 
entitled to the protection. 4 


As I stated none of the decisions gives any direct assistance but they are cer- 
tainly useful by way of anology. It seems to me that looking at the matter broadly, 
where an establishment, such as a factory, has been set up the owner of the factory 
does not run the business on his own but chooses to lease the factory from time to- 
time, every fresh lease cannot give rise to the setting up of the factory afresh. The case 
may undoubtedly be different if the factory afresh. The case may undoubtedly 
be different if the factory itself was closed down for some reason or other and it is 
started afresh under certain circumstances. Equally it seems to me that the esta- 
blishment here is the organization which has brought into existence the cinema. 
theatre along with the equipment and other amenities for the exhibition of films. 
That is being leased from time to time: The mere fact that there is a new lessee 
at different points of time does not mean that the establishment of the cinema. 
theatre comes into existence each time a new lease is created. Learned Counsel 
for the petitioner argues that the lessee will have to take a licence from the appro- 
priate authorities in order to enable him to screen pictures and that without such a 
license he could not carry on the business. That does not appear to me to be a 
material circumstance to determine when the establishment of the cinema was set 
up. In a manner of speaking the cinema theatre may be likened to a factory 
ewhich has the necessary equipment for the purpose for which it was brought into- 
existence and that it is the hand of A-or B that actually fulfils that object has no- 
real relevance to the point of time when the establishment can be deeméd to have 
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been set up: I am accordingly satisfied that the view taken by the Regional Pro- 
vident Fund Commissioner is correct in the circumstances of the case. 


The petition fails and is dismissed but there will be no order as to costs. 
R.M. — Petition dismissed- 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, JusticE M. ANANTANARAYANAN AND MR. Justioz P. Rams- 
KRISHNAN. 


Ramasrinivasan, In re ° .. Petitioner" 


Pondicherry (Administration) Act (XLIX of 1962), sections 9 and 1 Criminal Procedure Code {V of 
1898), section PA Sean a, to Are Fork dation of Madras High Court under section 439, Criminal 
Proce e z 


Criminal Procedure Gode (IV of 1898), section 4 (1) (r)—Courts in Pondicherry—Power of Court to authorise 
„any person to appear for an accused—Arrete which limited the Advocates in Pondicherry who could appear in French 
Indian Courts to named individuals—Effect. 


kaS 
Advocates Act (XXV of 1916)—Advocate enrolled in Madras State—If can appear before Courts in Pondi- 


Under sections 9 and 10 of the Pondicherry (Administration) Act, the High Court at Madras has 
Jurisdiction to entertain revision under section 489 of the Criminal Procedure Code from Pondicherry 


Section 4 (1) (r) of the Criminal Procedure Cade vests a judicial discretion in the Court to permit 

any cther person to act in the proceedings in a proper case. This judicial discretion is to be exercised 

‘by Courts in Pondicherry without being influenced by any Arrets issued in Pondicherry. An Arreie 

has no doubt the force of law within its own limit, but it cannot take away or abrogate the judicia? 

-discretion vested in Courts under section 4 (1) (r) of the Criminal Procedure Code, which has been 
.extended to Pondicherry. 

An Advocate of Madras State has no vested right to appear and plead before the Courts in Pondi- 
«cherry State. Neither the earlier Bar Councils Act nor the recent Advocates Act has been made 
-applicable to Pondicherry State and there is no question of fundamental right under the Constitution 

either. 

Petition under sections 435 and 439, Criminal Procedure Code, praying the 
High Court to revise the Order of the Court of the First Class Magistrate, Karikal 
-dated 22nd November, 1963, in C.M.P. No. 15 of 1963, in C.C No. 4 of 1963. 


S. K. Rajavelu, for Petitioner. 


The Advocate-General, Madras (P. K. Tisuvenkatachart) and the Public 
Prosecutor for Pondicherry territory on notice. 


The Judgment of the Court was delivered by 


Anantanarayanan, 7.—This is a proceeding in Criminal Revision by the petitioner 
((Ramasrinivasan) who prayed the First Glass Magistrate, Karikal (Pondicherry 
State) under section 4 (1) (r) (2), Criminal Procedure Code, to permit one Sri K. 
Balasundaram, an Advocate of Mayuram, to act for the petitioner during the trial. 


` After setting forth the substance of the prayer the learned Magistrate 
referred to the above Arrete dated 22nd June, 1932, which, in effect, limited the 
„Advocates who could appear before the Courts at Karikal, Pondishcerry etc. to 
‘defined members of the local Bar of those Courts. The learned Magistrate added 
that he had made a reference to the Judicial Department, Pondicherry, and that 
authority, in his reply, had reterred to the above Arrete and observed that it should 
‘be enforced rigorously “‘ and that for the present the Advocates of the Indian terri- 
tory cannot be admitted to appear before the Courts of the Pondicherry State.” 
“The learned Magistrate then proceeded to dismiss the request of the revision peti- 
tioner to permit Sri Balasundaram to appear for him under section 4 (1) (r) of the 
‘Criminal Procedure Code, which has been recently extended to that area. 


In view of the importance of the question involved, in relation to the rights 
«of Advocates who are enrolled as such and who are practising elsewhere than in 
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Pondicherry State, we gave notice to the learned Public Prosecutor for Pondicherry, 
and also the learned Advocate-General, and we have had the benefit of full argu- 
ments upon this question, 


Firstly, ás to our jurisdiction, we may briefly state that that is not in doubts 
Under sections 9 and 10 of the Pondicherry (Administration) Act (XLIX 
of 1962) we are clothed with the required revisional jurisdiction, notwithstanding 
the fact that this is not the High Court of Pondicherry State ; hence, we are compe- 
tent to entertain this revision, proceeding under section 439, Criminal Procedure 
Code, which has been exténded to the area, and to deal with the proceeding within 
the ambit of our powers under the section. 


Now, the learned Advocate-General concedes that there is no ee of any 
right vested in the Advocates of this State, as such, to appear and plead before the 
Courts in Pondicherry State. Such a right can be derived only under the Indian 
Bar Councils Act (XX XVIII of 1926), section 14 or more recently, under the 
Advocates Act (XXV of 1961), section 30. Neither of these sections is applicable 
to the present situation, since these respective Acts have not so far been extended 
and made applicable to Pondicherry State. Pondicherry State is in position sui 

generis in this respect. Since the local laws have been preserved under treaty and 
special enactments, the laws of Indian Union are being made applicable there from 
time to time, by notification, and became effective only upon such notification. 
Nor is the learned Advocate-General able to trace such a right, to any fundamental 
right derived from the Constitution, with regard to the practice of the learned 
profession of law. The matter has, therefore, to be decided entirely within the 
ambit of section 4 (1) (r) of the Criminal Procedure Code, and the Arrete earlier 
referred to and cited in the order of the Magistrate. 


We are very clear that the Arrete referred to is really irrelevant, for the pur- 
poses of the exercise of the judicial discretion vested in the Court under section 4 (1) 
{r), Criminal Procedure Code, particularly the second clause of that section which 
authorises the Court to permit “any other person ” to act in the proceeding. The 
Arrete bas, no doubt, the force of law, and has to be respected within its proper scope. 
But the Criminal Procedure Code having been extended to the territory, the judicial 
discretion vested in the Court under section 4 (1) (r) (2), cannot be regarded as 
abrogated or affected by the Arret cited above. Nor can any authority, however 
highly placed, instruct the Court to observe the Arrete strictly in such manner as to 
negate, or take away, the judicial discretion vested in the Court under the statute 
(Criminal Procedure Code) which has been recently extended to Pondicherry State. 
We therefore desire to make it clear that, in a suitable case, notwithstanding the 
terms of the Arrete and notwithstanding any views: as' to its rigorous enforcement 
expressed by any-authority in Pondicherry State, however highly placed, the Court 
will have unfettered judicial discretion to permit ‘ any other person’ to act for a 
party, in a proper case, under section 4 (1) (r) sub-clause (2), Criminal Procedure 

ode. 


That such a judicial discretion is vested in the Court is very clear trom the 
terms of the sub-section itself; if authority is really necessary upon this point, we 
might refer to the decision in In re W. Galogreedy’. 


But, having clarified the situation so far, we are unable to see any further room 
for interference in Criminal Revision in the exercise of our powers of revision, in 
the present.case. The Court has declined to exercise its judicial discretion, to per- 
mit the person referred to by the petitioners to act for him in the criminal proceeding. 
This is a matter entirely within the judicial discretion of the Court, to be exercised 
by it upon a consideration of all relevant factors including the extent to which the 

«person for whom permission is sought may be in a special positión to help the 
accused, the interests of the accused, the Janguage of the Court, and other factors 
which need not be particularised here. We cannot issue any further instructions 
ee eee S 
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in this rhitter, beyond claritying the ‘general situation, and making it clear beyond 
doubt that the judicial discretion is vested inthe Court, and is not-to be exercised 
on the dictation of some other authority; nor isit affected by any other’ law, such as 
the Arrete cited. .With these observations, the revision proceeding is dismissed. 

oo REM 1. i ——— Revision dismissed. 
IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT : —MR. Justice M. ANANTANARAYANAN AND Mr. Justice K.S. Rama- 


4 


MURTI. : 
Nadessin alias Gobalou .. Appellant” 
l l U. E 7 E 
Bharathy Mills u .. Respondent 
French Procedural Low—Code Civil—Article 1819—Acte nuthentique—When conclusive. 
It ig no doubt true that under Article 1319 of the Code Civil applicable to Pondicherry, formerly 


‘a French territory, certain documents falling under the category of acte authentique, similar to public 
documents under the Indian Evidence Act, are conclusive evidence of the agreement comprised therein, 
as between the’ contracting parties and their heirs or representatives. But that does not mean that a 
Court is bound to accept such document merely because it has been produced before it. The Court 
may well require other evidence to be produced before it is satisfied that the particular document 
relates to the individual concerned. ; 


Appeal against the judgment of the Court of First Instance, Pondicherry, 
dated goth Novémber, 1962, Judgment of the Labour Court dated 21st August, 
1962. pi 

N. Arunachalam, for Appellant. ~ 

Vedantam Srinivasan, for Respondent. 

The Judgment of the Court was delivered by 


Anantanarayanan, }.—The facts with regard to this appeal, instituted as a Pourvot 
en cessation, by one Nadessin alias Gobalou from the judgment of the Court of First 
Instance confirming the judgment of the Labour Court, are as follows: This peti- 
tioner Nadessin aligs Gobalou, was an employee of the Bharathy Mills (respondent} 
and he was duly retired from service upon reaching the age of 60, under the terms 
governing his employment. Later, he instituted a proceeding before the Labour 
Court praying that the removal from service be set aside, and that he should either 
be reinstated for a period of five years, or given arrears of salary etc., for that period, 
because the retirement was premature and he was aged only about 55 and not 60. 
There is a counter-affidavit by the Manager pf the Bharathi Mills, pointing out 
that Nadessin alias Gobalou (petitioner) declared, in his claim for Provident Fund, 
that he was born in the year 1901, which would make him past 60, on the date of 
retirement. Nadessin (petitioner) actually received his provident fund and gratuity 
in consequence of the order of retirement. He subsequently produced the provi- 
dent fund pass book, in which it is seen that the figure 1901 has been corrected into 
1904, by a visible alteration of the last digit. According to the counter-affidavit, 
this is an act of forgery or tampering with the record. 


As we stated earlier, the Labour Court dismissed the claim of the petitioner 
(appellant). He appealed, under the law, to the Court of First Instance at Pondi- 
cherry. That Court dismissed his appeal, and confirmed the decision of the Labour 
Court. ' Before the Appellate Tribunal, for the first time, the appellant produced. 
what purported to be certificate of his identity as Nadessin alias Gobalou, to which 
was attached a document, which purported to be an extract from the birth register 
showing his date of birth to be 22nd October, 1907. The Court of appeal observed 
that this itself conflicts with the correction in the pass book, of year 1901 into 1904. 
Further, the Certificate was ex facie issued on 20th March, 1902, to the appellant, 
before his petition to the Labour Court. Nevertheless the certificate of identity 
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aud birth extract Were admittedly not produced before the Labour Court. The 
Court of appeal also observed that the certificate of identity had been obtained 
from some other Mayor, not from the Mayor of Ariampoupm, who should normally 
have granted it. For these reasons, the appellate Court was not prepared to act 
upon the document, and it confirmed the finding of the Labour Court that the 
appellant had been properly retired from the employment of Bharathy Mills (res- 
pondent), taking his year of birth to be 1901, as shown by the appellant himself 
in his application for Gratuity and Provident Fund. 


Learned Counsel for the appellant (Sri Arunachalam) contends that, under 
the French Processual Law, the certificate of identity and the accompanying extract 
from the birth register. together constitute what is called an acte authentique which 
will have to be accepted and acted upon, unless it is arraigned as a forgery, either 
upon a criminal charge to that effect or by a special proceeding in the course of civil 
action known as inscription de faux. Article 1319 of the Code of Civil procedure 
is referred to, in support. We have carefully considered this matter, and, in our 
view, the argument itself proceeds upon a misconception. It will be noted that 
the certificate of identity does not prove any fact other than this, that the person 
to whom the certificate is granted is Nadessin alias Gobalou as known to the Mayor, 
who has granted the certificate. The extract from the birth register, which has 
been attached to the certificate and which was produced only before the Court of 
appeal for the first time, might not relate to the appellant. It could very well 
relate to a younger brother, since the appellant has earlier indicated his year of 
birth as 1901 and not 1904, and never as 1907. When we scrutinise Article 1319 
of the Code Civil we find that an acte authentique viz., a document or deed of that 
category, is conclusive evidence of the agreement comprised therein, as between 
the contracting parties and their heirs or representatives. It may conceivably 
even be proved against third parties, precisely like our public documents under the 
Indian Evidence Act. Butit cannot constrain the Court and the Court is not bound 
to act upon a document of that description, as applying to the individual, who 
produced it ; the Court may very well require other evidence, before it is satisfied 
that the birth extract really relates to the particular individual who-relies upon it. 
Learned Counsel has relied upon a passage in the ‘“‘ Outline of the French Law of 
Evidence ” by Bodington, 1904 Edition. But we find in page 14. of this very-work 
an observation of the author to the effect that the only statements in an acte authentique 
which have to be impugned by definitive proceedings, and must be accepted other- 
wise, are “ statements by the notary himself, of things which happened in his pre- 
sence or of facts within his personal knowledge.” a 


Under the circumstances, it is very clear that the French Processual Law does 
not contemplate that the Court must accept the document, merely because it has 
been produced before, Court, as a public document applying to the individual in 
question. Obviously, further evidence would be required before that could be 
done. In the present case, the appellate Court was not bound to accept the docu- 
ment at all, or even to look into it, for that .document was available to the party 
even before he instituted his proceeding, and it was not produced in the Labour Court. 


Under those ‘circumstances, we are fully satisfied ‘that the judgments of the 
Labour Court and the Court of First Instance call for no interference on our part, 
either upon any ground of law, or on the merits ofthe matter. The Special (Labour) 
Appeal is dismissed. The parties will bear their own costs here. 


R.M. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
(Special Original Jurisdiction). 
PRESENT :—MR. Justice K. VEERASWAMI. 


G. Kannan .. Petitioner* 
v. 
Corporation of Madras, represented by its Commissioner 
and another .. Respondents. 
Madras City Municipal Act (IV of 1919) as amended by Act (LVI of 21961), sections 23, 24, 80 and 82— 
Munictapl Administration—Machinery of—Constitution of Contracts Committes—Effect of —Powers of Counci? 
and Committees in relation to contracts. 


Section 23 of the Madras City Municipalities Act vests the Municipal Government of the City ir 
the Council and section 24 lays an obligation on the Committees constituted under the Act to 
give effect to every resolution of the Council unless such resolution is cancelled in whole or in part by 
the State Government. Section 80 of the Act contains the general provisions regarding contracts 
and section 82 relates to invitation of tenders in certain cases and the acceptance of such tenders. 


In this scheme of things the Council still remains the authority tS enter into contracts and sanction 
funds. Section 80 or 82 of the Act cannot be read as qualifying these general powers of the Council 
except to the extent to which o functions have been expressly assigned to this or that Committee 
constituted under the Act. c specific function assigned to the Contracts Committee under sub-sec- 
tion (3) of section 82 is merely to consider and approve the tender, which in its opinion is most advan- 
tageous. It is not empowered to enter into contracts. Its only implication in relation to the generat 
Eo of the Council is that after the constitution of the Contracts Committee, the Council can no 

onger consider particular tenders and give its approval to any of them. Subject to this limitation 

the general powers of the Council, both of government and of eutering into contracts, is not in any 
way affected. The Council can still lay down general policies in the matter of entering into contracts 
and where such policies are formulated by resolution of the Council, section 24 of the Act enjoins 
upon the Committees and the Commissioner to follow them. 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of mandamus directing the Commissioner, Corporation of Madras, 
to forbear from giving effect to the contract with Messrs. Khivraj Motor (Private} 
Limited, covered by his note dated 5th March, 1963, in O.B. No. 672. 

S. Mohan Kumaramangalam, for K.V. Sankaran, K. Ranganathan and A.M. Kothan- 
daraman, for Petitioner. 

T. Chengaloaroyan, for Respondents. 

The Court made the following 

-OrDER.—The petitioner, who is a Councillor of the Corporation of Madras, 
asks for a rule to forbid the respondents, the Corporation of Madras and its Commis- 
sioner, from giving effect to a contract which the Commissioner had entered into with 
Messrs. Khivraj Motors (Private) Limited..The rule is asked for on the ground that 
the contract to purchase 45 Bedford chassis for the purpose of municipal conser- 
vancy was contrary to the policy which the Council of the Corporation had laid 
down by its resolution dated 11th August, 1961 and was therefore contrary to section 
24. of the Madras City Municipal Corporation Act, 1919. The question will turn 
upon the effect of that resolution and of a later resolution of the Council and of 
the relative statutory provisions as amended in 1961. 

On agrd September, 1958, the Commissioner made certain proposals which 
the Council accepted on 10th March, 1959, the effect of which was that the Corpora- 
tion should go in only for three standard makes of motor vehicles for its use. This 
policy was adopted on grounds of economy, easy maintenance, repairs and replace- 
ment of parts. On a further note dated 29th June 1901, of the Commissioner the 
Council resolved on 11th August, 1961, further clarifying the policy for the purchase 
of motor lorry chassis for conservancy popo The resolution was that purchase 
of chassis for conservancy purposes should be confined to Fargo petrol chassis, if 
petrol vehicles were desired, and to Leyland Comet chassis or Tata Mercedes Benz . 
chassis or Fargo diesel chassis in case diesel vehicles were required. The Govern- 
ment of India intimated the Corporation of Madras sometime in July, 1963, that 
it would not be possible to release more Tata Mercedes Benz vehicles in its favour 
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and that it, therefore, would be well advised to go in for Dodge or Bedford petrol 
or diesel vehicles, which, it was said, were easily available in the market. Apprently 
in view of this and the recommendation of the Central Committee dated gth July, 
1963,the Council resolved on 5th February, 1964, that any chassis available in the 
market might be purchased. But this should be done either by calling for quota- 
tions or by inviting tenders. The second respondent Commissioner, made two 
proposals, one on 15th November, 1962, for the purchase of three Fargo chassis 
and the other on goth Agugust, 1963, for the purchase of 40 lorry chassis including 
body building cost involvifg an expenditure of Rs. 14,50,000. The latter proposal 
also recommended the purchase of 10 Nos. of tri-wheeler conservancy 
unit and mechanical road sweeper. With this we are not concerned in this peti- 
tion. The second proposal was considered by the Contracts Committee and by 
its proceeding dated 26th August, 1963, it was of the view that Bedford was also 
an equally serviceable vehicle like the Fargo for certain reasons and in view of the 
advantages and of the lowerprice of the Bedford the lowest tender of Khivraj should. 
be accepted. The proceedin would suggest that the second respondent had earlier 
asked for tenders and one oi tien came from Khivraj. On goth August, 1963, 
the Commissioner accepted the tender of Khivraj and on the next day took delivery 
of 45 Bedford chassis an payment of Rs. 2,00,000 as part payment to Khivraj. 
On 5th February, 1964 the second respondent prepared a note for the Council in 
which he referred to the contract with Khivraj Motors (Private) Limited for supply 
of 45 Nos. 167? W.B. Diesel truck chassis and apprised the Council of the fact that 
the balance due to the company was demanded b the company a a Lawyer's 
notice threatening to institute a suit for recovery of the same. The Commissioner 
in the circumstances wanted the Council to divert asum of Rs. 6,78,828 temporarily, 
being the unspent balances of the loans sanctioned by the Government in 1962-63. 
and 1963-64 for payment to Khivraj. It may be mentioned that the Commissioner 
had earlier asked for sanction of the Council for a supplemental grant of Rs. 16,00,000 
for the purpose of purchase of 40 Nos. Truck chassis including the body building and 
the other vehicle and machinery referred to in the Commissioner’s note dated 20th. 
August, 1963. The Council at its meeting dated 5th February, 1964, considered’ 
the communication of the Commissioner dated sth February, 1964, which was 
intended for the information of the Council and made the supplemental grant of 
Rs. 16,00,000 already applied for. On the proposal of the Commissioner dated 
15th November, 1962, br the purchase of Fargo chassis the Central Committee 
resolved on gth July, 1963, approving the proposal. At the same time the Central 
Committee resolved : 

Duca E saat in supersession of all the previous resolutions in the matter of purchase of 
chassis required for the use of the Corporation, any chassis available in the market may be 
All such purchases should be made either by calling for quotations or by inviting tenders. 
But the Commissioner’s note and the resolution of the Central Committee were- 
placed before the Council at its meeting on 5th February, 1964, on which the Council. 
resolved to approve of the resolution of the Central Committee. It is clear there- 

uncil reversed its earlier policy in the matter of purchase of parti- 

cular types of motor chassis and leftit open for purchase of any chassis available 
in the market either by calling for quotations or by inviting tenders. - 


On this background of facts the contention of Sri Mohan Kumaramangalam for 
the petitioner is that as between 11th August, 1961 and 2nd February, 1964 the 
earlier policy of the Corporation was in force and was binding under section 24 
on the Committees constituted under the Act and the Commissioner, the contract 
entered into with Khivraj on goth August, 1963, for the purchase of 45 Bedford chassis 
contrary to that policy is in excess of his powers, illegal and invalid. Learned Coun- 
sel states that the resolution of the Council dated 5th February, 1964, reversing the 
earlier policy has no retrospective effect so as to validate the contract of purchase; 
This argument is met by Sri Chengalvarayan for the respondents on the ground that 
as a result of the Madras Amending Act LVI of 1961 the power to approve of a 
tender was with the Contracts Committee and that the earlier policy of the Councik 
could no longer prevail over the decision of the Contracts Committee, and that since 


A 


-200 ~ „THE MADRAS LAW JOURNAL REPORTS, [1964 


the Contracts'Committee had approved of the tender submitted by Khivraj, the 
second respondent was justified in making a contract with that company and taking 
-delivery of the chassis pursuant to that contract. ' 


In order to appreciate the rival contentions it is necessary to notice the relevant 
statutory provisions, both before and after the said Amending Act was passed. 
-Section 23 defines the functions of the Council, which includes that the Municipal 
government of the City shall vest in it but subject to the provisions of the Act. 
This provision places a limitation upon the Council, namely, that it shall not be 
entitled to exercise functions assigned by or under the ‘Act or any other law to a 

‘Standing Committee or the Commissioner. By the Amending Act the words 
` “ Standing Committee ” have been substituted by “‘ Committees constituted under 
the Act”, Section 23 also enacts without prejudice of course to the general pro- 
vision that the Municipal Government is vested in the Council, that it shall be the 
duty of the Council to consider all periodical statements of receipts and disbursements 
and all progress reports and pass such resolutions thereen as it thought fit. Section 
‘24 laid down an obligation on the Standing Committee, after the amendment on 
all the Committees constituted under the Act and the Commissioner, to give effect 
to every resolution of the Council, unless of course the resolution was cancelled in 
whole or in part by the State Government. Sections 6-A and 6-D, as introduced 
by the Amending Act, brought into being a Central Committee and a Contracts 
Committee. They also indicated the composition of each Committee. Section 
-8o (1), which remains unamended, -contains general provisions regarding contracts 
and sub-section (1) of the section states that the Council may enter into and perform 
all such contracts as it may consider necessary or expedient for carrying into effect 
the provisions of the Act. Clause (c) of sub-section (2) of section 80 put a restrcint. 
upon the power of the Commissioner to enter into a contract involving an expediture 
exceeding ten thousand rupees and not exceeding fifty thousand rupees without 
the sanction of the Standing Committee. Clause (d) of sub-section (2) ran : 


“No contract involving an expenditure exceeding fifty thousand rupees shall be made by the 
Commissioner unless it has been sanctioned by the Council ”-. 


By the Amending Act clauses (c) and (d) were dropped and certain consequential 
amendments were made tó section 82, which relates to invitation of tenders, Sub- 
‘section (2) of section 82 as amended gave power to the Commissioner to enter into. 
a contract subject to sub-section (1) of section 80, if its value did not exceed. 
Rs. 25,000. Sub-section (3).of this section, which is new reads ; 

“ Where the amount of any contract exceeds twenty-five thousand rupees, 'the Commissioner 
‘on receipt of the tenders in respect of such contract made in pursuance of the notice given under sub- 


+ 


section (1), shall place the: tenders before the Contracts Committee, which may approve any tender 
which appears to it, upon a view of all the circumstances, to be the most advantageous, and thereupon 
the Commissioner, shall, subject to the provisions of section 80, accept the tender so approved ”., 
What this sub-section contemplates is that the Commissioner may invite tenders 
in exercise of his power under sub-section (1) of section 82, which involved an ex-- 
penditure exceeding twenty-five thousand rupees and place tenders before the Con- 
‘tracts Committee for its apprdval. The Contracts Committee is invested with the 
power to approve the tenders, if they appear to the Committee to'be most advanta- 
geous. After the approval by the Contracts Committee, the Commissioner shall - 
accept the tenders. But he should do so subject to the provisions of section 8o. 


Sri Chengalvarayan’s argument is that whereas’ under old clause (d) of sub- 
section (2) of section 80 the power to sanction contracts exceeding the value of 
thousand rupees was with the Council, after the Amending Act such Power. stands 
transferred to the Contracts Committee. Learned Counsel infers from this premise 
that any policy laid down by the Council prior to 14th April, 1962, when the Amend- 
ing Act came into force would cease to be binding on the Contracts Committee. 
He urges, therefore, that the Contracts Committee, was free to lay down its own 
policies in the matter of approval of tenders and when it reversed the policy of the 
Council formulated in 1961 and approved on 26th August, 1963, the Commissioner’s 
‘contract with Khivaraj, which it was entitled to, under sub-sectfoy, (3) of section 


u] KANNAN V. CORPN. OF MADRAS (Veeraswami, J.). 201 


82, the Commissioner was bound to accept the tender submitted by Khivraj, and 
give effect to it. It is, therefore, saiel that. the Commissioner being under a duty 
to accept the tender approved by the Contracts Committee no rule of mandamus 
could go out forbidding him from doing a duty which sub-section (2) of section 82 
has laid on him. ` Jn my opinion this argument is not correct and proceeds on an 
incorrect understanding of the true effect of the amended provisions, 


The Municipal Government of the city is by section 23 vested in the Council. 
The power to enter into contracts is also vested in the Council by sub-section (1) 
ofsection80. In addition to these general and specific powers in relation to contracts, 
the Council is also charged by section 23 (3) with the duty to consider all periodical 
atatements of receipts and disbursements and all progress reports and pass resolu- 
tions thereon as it thought fit. The Council also still remains the authority to 
sanction funds required for expenditure. Sub-section (3) of section 82 cannot be 
read as qualirying these general powers of the Council except to the extent specific 
functions have been expressly assigned to this or that Committee, That is what 
sub-section (1) of section 24’states, The specific function assigned to the Contracts 
Committee in sub-section (3) of section 82 is merely to consider and approve the 
tender, which in its opinion is most advantageous. The power of the Contracts 
‘Committee is not to enter into contract but is confined to a consideration of parti- 
cular tenders to see which of them would be mest advantageous, and give its approval. 
‘The only implication, in my opinion, of sub-section (3) of section 82 in relation to 
the general powers of the Council is that the Council after constitution of the Con- 
tracts Committee can no longer consider particular tenders and give its approval to 
any of them. Subject to this limitation, the general power of Government vested 
in the Council and of entering into contracts is left unaffected. It may be that the 
‘Contracts Committee may follow its own policy or procedure in the matter of finding 
out which among the tenders is the most advantageous and for giving its approval. 
Butit does not necessarily follow from it that the Council in exercise of its general 
powers, both of government and of entering into contracts, cannot lay down policies 
in general in the matter of entering into contracts, Entering into contracts will 
touch also approval of the tenders. Where such policies are formulated by resolu- 
tions of the Council, section 24 enjoins upon the Committees and the Commissioner 
to follow them. This is made further clear by the concluding words of sub-section 
{3) of the section 82. Their effect is that after the Contracts Committee gives its 
approval to a tender, the Commissioner shall accept the tender but only subject 
to the provisions ofsection 80, That clearly means that the Commissioner can accept 
the tender only subject to the power of the Council to enter into contracts. When, 
therefore, the Council has evolved a policy by its resolution relating to entering into 
contracts on behalf of the Corporation, the Commissioner can accept a tender appro- 
ved Ri the Contracts Committee only if it is in conformity with such policy. He 
cannot by reason of section 24 and sub-section (3) of section 82 run counter to the 
policy laid down by the Council and proceed to accept a tender merely on the 
basis that it has received the approval of the Contracts Committee, In fact 
the Contracts Committee itself, just like any other-Committee under section 24, 
will be bound by the policy of the Council, ` i 

On that view it may be seen that,when the Central Committee and the Contracts 
‘Committee purported to reverse on gth July, 1963 and 26th August, 1963, 
respectively the policy of the Council as laid ‘down in its resolution dated 11th 
August, 1961, they acted in excess of their powers, for they were by the terms of 
section 24 bound by the resolution of the Council. If the matter had stood there, 
I would have had no hesitation in declaring the contract entered into by the 
‘Commissioner with Khivraj to be illegal and invalid. But on thefacts and for the 
reasons which I shall presently advert to, I do not think that such a declaration 
‘will be called for. 

On the facts, as it seems to me the effect of the Council’s resolution dated 5th 
February, 1964, is to give its approval to the contract entered into by the Commissio- 
ner with Khivraj. Iam unable to accept the argument for the petitioner that the 
resolution reversing the earlier policy has only a prospective effect. From the facts 

26 
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which I have already set forth it would appear that on the same day the Council 
passed two resolutions one arising out of the Commissioner's note dated 15th Novem- 
ber, 1962, and the other in relation to the Commissioner’s note intended for the 
opinion of the Council dated 5th February, 1964. The Central Committee, as 
I mentioned, had resolved on gth July, 1963 itself that the earlier policy should 
be reversed and any chassis available in the market might be purchased. This 
resolution of the Central Committee was read by the Council and it accorded its 
approval to it, The approval though given only on 5th February, 1964, related 
to a resolution of the Central Committee dated att July, 1963. Quite apart from 
that I am not satisfied that the Council did not know of the specific contract entered 
into by the Commissioner with Khivraj when byits Resolution No. 210 of 1964, It 
sanctioned the expenditure of Rs. 16,00,000 for purchase of motor chassis and other 
machinery. The note of the Commissioner dated 5th February, 1964 itself started. 
by stating : . 

c An order was placed with Messrs. Khivraj Motors Private L Madras for the supply of 
45 Nos. 167” W.B. Diesel Truck Chassis which were required urgently for conservancy purposes aa 
That clearly meant Bedford Diesel Truck Chassis. In that note the Commissioner 
also informed the Council of the urgency for diverting a sum of Rs. 6,78,828 in part 
payment to Khivraj. This note was specifically referred to in the proceedings of 
the Council resulting in the resolution No. 210 of 1964. Further, even the note of 
the Commissioner dated 20th August, 1963, which was also read by the Council 
before passing the resolution stated : 

gs naa it may be stated that the Government of India, Ministry of Steel and Heavy 
Industries, New Delhi, who were requested to release the above 5 Nos. T.M.B. Chasis referred to 
above, which was frozen by the Government have refused to release these vehicles in favour of the 
Corporation as the number of vehicles allotted for civilian is inadequate. Therefore separate 
action has been taken to purchase suitable vehicles in lieu of these 5 Nos. T.M.B. Vehicles”. 
The implication of this is obvious and the Council must have known that Tata 
Mercedes Benz chassis could not be purchased. I conclude on the materials or record. 
relating and leading to Resolution No. 210 of 1964 that the Council by that reso- 
lution sanctioning Rs. 16,00,000 impliedly and necessarily approved the contract 
entered into by the Commissioner with Khivraj on goth August, 1963. I hold 
therefore that the contract is neither illegal nor improper and that no rule can issue. 
The petition is dismissed but with no costs. 

R.M. Se Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-—Mr. Justice K. VEBRASWAMI. 


The Workmen employed by Royal Arts. Coimbatore represented 
by the Secretary, Coimbatore District National Cinema ' 
Workers’ Union, Coimbatore l o Petitioner*® 


. a. | 
The Presiding Officer, Labour Court, Coimbatore and 
others ‘ .. Reshondents. 


Constitution of India (1950), Article 226—Writ of certiorari—Scops—Question whether there was reat 
closure burinass in Doci H EAIA Ly ee ee Pon 
ground that it had not specifically referred to all the evidence—Enidence—If can be reniewed in certiorari 


In an application of employees for remstatement ageinst the new management (to w. i 
eat had Leen leased out) the question whether there was a real closure of the poo ciee 
or not or whether the lease deed was a genuine document or not, is a question of fact, and a finding 
thereon cannot be reviewed in certworart. It cannot be assumed that merely because the Labour 
Court failed to specifically refer to the evidence adduced for the workmen, on that ground, the factual 
finding is vitiated and can be reviewed in certiorari. ‘The jurisdiction of the High Court in certiorari. 
is not appellate in character. The finding of the Tri as to closure should, therefore stand. 

If the clsoure was genuine the workmen who were previously employed by the lessors had nothing 
to do with the new management and cannot claim reinstatement by the new management. 


* W.P. No. 295 of 1962. 12th March, 1964. 


` 
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_ Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated therein and in “the affidavit filed therewith the High Court 
will be pleased to issue a Writ of Certiorari calling for the records in I.D. No. 36 
of 1961 on the file of the Labour Court, Coimbatore and quash its award dated 
23rd Novermber, 1961, and published in Supplement to Part II, section 1. of the 
oc, epee Gazette dated the 13th Decemb:r, 1961,. and printed at pages 6 to 

ereof, | 


Dolia, for, Petitioner 
G. Ramaswamt, for Respondents. 
The Court made the following 


ORDER :—This petition is to quash an award of the Labour Court, Coimbatore, 
declining to reinstate g workmen. They were all employeed along with others 
under Theatre Royal. With effect from ist April, 1961, the theatre was leased 
out by a registered documefft to the Royal Arts. It is common ground in fact it 
has been found by the Labour Court, thaton 2nd April, 1961, some of the workemen 
under the previous management applied for employment under the new manage- 
ment and g out of them were taken into service. The workmen under Theatre 
Royal claimed retrenchment compensation and obtained it from their employer. 
But the employees of the Royal Arts through their Union raised a dispute as to the 
propriety of the non~employment of the g workmen left out which eventually was 
referred under section 10 (1) (c) of the Industrial Disputes Act for adjudication 
by the Labour Court. The ground of the workmen was that the lease deed was 
only a make-believe document and there was no real closure. The Labour Court 
found, on the evidence before it, that this case was not made out. In its view, 
the registered lease was a genuine transaction and there was, in fact, a closure. 
A further claim of the workmen was that during the conciliation proceedings, it 
was agreed that the 9 remaining workmen would also be absorbed in service under 
the Royal Arts provided they applied for it, and that the new management had 
refused to entertain them in service. On this point, the Labour Court was of the 
view that since under the new management the workmen affected were not em- 
ployed, there could be no question of their reinstatement. On behalf of the manage- 
ment it would appear to have been contended that there was no industrial dispute 
at all. But, finding that g out of the workmen employed under the old management 
were taken into service under the new management and through their Union they 
raised the dispute, the Labour Court rejected the management’s contention. 


This petition is by the Union to quash the order of the Labour Court. Mr. 
Doha for the petitioners contends that, when a volume of evidence was let in: before 
the Labour Court on the question whether there was a real closure, the Labour 
Court merely, on the ground that the lease deed was a registered document, found 
that the lease was a genuine transaction, that the failure on the part of the Tribunal 
to apply its mind to the evidence for the workmen in arriving at a conclusion on 
that question vitiated the award. I am not satisfied that this contention is made 
out. It is true that, from the list of documents, it appears that a number of docu- 
ments were put in evidence by the workmen. It is also true that the Labour Court 
has not specifically referred to any of thesé documents. But that in itself, in my 
opinion, will not be conclusive. It may be seen the question whether there was a 
real closure or not or whether the lease deed was a genuine document or nct is a 
question of fact and a finding thereon cannot be reviewed in certiorari. It cannot 
be assumed that merely because the Labour Court failed to s ecifically refer to 
the evidence adduced for the werkmen, on that ground, the factual finding 1s vitiated 
and can be reviewed in certiorari. The jurisdiction of this Court in certiorari is not 
, appellate in character. The finding of the Tribunal as to closure should, therefore, 

stan 


The next contention for the petitioner is that, since the new management had 
agreed during conciliation proceedings to reinstate the workmen in question, the 
Labour Court waywrong in proceeding on the assumption that the agreement could 
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not furnish a basis for reinstatement. It is said that the agreement was reached 
as a result of an industrial dispute and in the course of conciliation in respect of it, 
and that being the case, it would be competent for the Labour Court to direct 
reinstatement on the basis of the agreement. But the simple answer to the question, 
{n my opinion, would be that there can be no question of reinstatement, unless it is 
established that the g workmen were previously employed under the new manage- 
ment. Since the finding that the closure was a genuine one is left undisputed, it 
follows the g workmen had nothing to do with the new management. If that is so, 
the Labour Court was right in its view that no reinstatement could be ordered. I 
may also say that the Labour Court was right in following the principle in Odeon 
Cinema v. The Workers of Sagar Talkies}. 


The petition is dismissed, but with no costs. 
K.S. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice P. RAMAKRISHNAN. 

Sevaraj and others T .. Petitioners." 

Madras Prohibition Act (LX of 1937), section 4 (1) (j)—Charge af cansumption of prohibited liquor— 
Onus and —Proo toms—If sufficient—Admission of ed to to whom the accused 
uae ae iG Al i ai Act (I of 1872), section 26— Applicability. 

It is the d f the prosecution in a charge of an offence under section 4 (1 f the Madras 
Prohibition Act to rare that prohibited alchohol had t been consumed by the Oe ns and that 


duty does not cease by merely proving that certain symptoms which could be attributed to consumption 
of alchohol were present in the person of the offenders. 





Where the accused persons were examined by the Doctor-on a requisition from the Police and 


 Sarayam sappittaya ? ”—is inadmissible in evidence to prove consumption‘of prohibited liquor by 
the accused persons. ‘The confessional statement is inadmissible in view of_the provisions of section 


Petitions under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Judgment of the Court of the Sub-Divisional 
Magistrate, Poonamallee in C.A. Nos. 326, 329, 325, 327, 334, 320 and 332 of 1963 
he 3070, 3074, 3076, 3082, 3086, 3072 and 3084 of 1963, Sub-Magistrate 
J) II, Saidapet). 

M. K. Anandan, for Petitioners. 

B. Sriramulu, for Public Prosecutor on behalf of the State. 


The Court made the following 


OrDER.—The petitioner in each of these cases was convicted by the lower 
Gourt for consumption of prohibited liquor under section 4 (1) (J) of the Madras 
Prohibition Act and each sentenced to pay a fine of Rs. 50, or to suffer rigorous 
imprisonment for one month in default. According to the prosecution, in the course 
of a police raid in a village on the outskirts of the Madras City, these petitioners 
and some others were arrested in batehes and brought to the City with sonii sore 
(fermented rice) in their possession. They were also found to have consumed liquor. 
The case of possession of fermented rice was proceeded with but the petitioners. 
are said to have been acquitted. In the present case, the arrested persons were 
taken to a Doctor in the Royapettah Hospital, who, after examining them in the 
early hours of the morning, gave a certificate that they were smelling of alcohol 
and bore also symptoms of having consumed alcohol. The certificate also men- 
tions the fact that they appeared to have consumed only liquor without indicating. 
whether the liquor was of the prohibited variety or not. In the evidence-in-chief, 


1. (1954-55) L.L.J. 314. 


* Crl.R.C. Nos. 402 to 406 and 411 and 412 of 1964. ` a 15th April, 1964. 
(Crl.R.P. Nos. 898 to 397, 402 and 403 of 1964). 
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the Doctor stated that the petitioners bore symptoms of having consumed alcohol. 
The petitioners’ Counsel elicited the following particulars from the Doctor in cross- 
examination : i 

«I asked the accused Sarayam sapittaya (Did you consume arrack ?). The accused answered! 
* sapitten’ (1 did consume).” 
The Inspector of Police who arrested these petitioners has given evidence that the 
petitioners smelt of liquor, but his evidence does not provide'any clue as to whether 
the liquor consumed was pf the prohibited variety or not. In the above circums- 
tances the lower Court had to rely upon the admission of the petitioners made to the 
Doctor as elicited from him during his cross-examination, for the purpose of holding, 
that the liquor which the petitioners had consumed was of the prohibited variety. 


Learned Counsel appearing for the petitioners, urged that the prosecution itself’ 
has failed to establish that the nature of the alcohol consumed by the petitioners 
was of the prohibited varig and he refers to the decision of Somasundaram, J., 
in Ratnam, In ret. He also referred to a decision of the Kerala High Court in Baghavan 
v. State of ‘Kerala®, where it has been held that a confession made by a person while 
he is in the custody of a Police Officer, unless it be made in the immediate presence 
of a Magistrate, shall not be proved against him. The learned Counsel points. 
out that the petitioners were examined by the Doctor on a requisition from the 
Police and were actually brought to the Doctor by the Police ; therefore, they must 
be presumed to have been in Police custody at the time the alleged confession 
was made, and therefore, that confession could not be acted upon. 


I agree with the last mentioned contention. Further, the Doctor in his exami- 
nation-in-chief as well as in his medical certificate has not referred to the alleged’ 
confession made to him by the petitioners, and if the learned Counsel for the peti- 
tioners in the lower Court, while cross-examining the Doctor, had not put the ques- 
tion extracted above, there would have been no evidence about the alleged confession 
and no necessity to press the present argument, Apart from this, the objection 
as to the admissibility of the confessional statement by the petitioners to the Doctor 
in view of the provisions of section 26 of the Evidence Act holds good. 


The learned Additional Public Prosecutor, appearing for the State, urged that 
the circumstance that the petitioners were arrested at night at a place where some 
drama was going on, and that they were all found to be inebriated should be taken 
into account for deducing the inference that what caused their condition was con- 
sumption of prohibited liquor. It may not be proper to draw such an inference auto- 
matically, without specific evidence directed to show that the liquor consumed was 
a prohibited one. The circumstance adverted to by the Public Prosecutor may 
throw a great deal of suspicion against the petitioners that they might have consumed. 
er liquor. But that cannot take the place of the requirements of formal 
proof. 


The view of Somasundaram, J., in Rainam, In re! has been followed in another 
decision of this Courtby Anantanarayanan, J., reported in Periasami Gounder, In re? 
holding that it is the duty of the prosecution to prove that prohibited alcohol had 
been consumed by the accused persons and that the duty does not cease by merely 
proving that certain symptoms which could be attributed to consumption of alcohol 
were present in the person of the offenders. 


I therefore allow these Revision Petitions. set aside their convictions and sentences. 
and acquit them, I direct that the fine amounts paid by them will be refunded- 





K.S. c Petitions allowed.. 
1, (1960) 2 M.L.J 449. 3. (1960) M.L.J. (Crl.) 761. 
a (i968 MLJ O1 29. s ii la 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. S. RAMAOHANDRA Iver, Chief Justice, Ano Mr. Justice 
M. ANANTANARAYANAN, 


K.R. Chinnikrishnan Chettiar .. Appellant * 
D. 
Sri Ambal & Co., and another .. Respondents. 


F Trade re a AR tee Act (XLIII of mae sections 8, oy 5) om case ip Mark—In- 
ringement—Mark consisting of visual designs words or expressions—SFf infré use of expressions not 
identical and phonetically similar and dissimilar—Test—“Ambal ” ¢ infringed by andl ” tn relation to snuff 
-——Visual test and sound test—Value and weight Y—Principles to be applied—Honest concurrent user—Proof— 
Nature of evidence to be adduced—Trade erchandise Marks Rules, Rule 54—Scope and effect of— 

of applicant—Findings of Registrar of Trade Marks—If conclusive and binding on Court in appeal. 


Where the controversy arising from an action for infringement in the form of an appeal against 
the registration of a trade-mark is essentially between a pre-exigtiny trade mark consisting of an exe 
pression which has accquired significance by close association withe goods of the proprietor of the 
mark and visual design which incorporates another expiession as a part thereof, keth the two ex- 
pressions not being identical, but phonetically both similar and dissimilar, it being found as a fact 
that there is no deceptive resemblance between the two labels and that from the point of view of 
the visual test the mark sought to be registered does not offend any canon of trade mark registration 
‘by any affinity of line or forms or the totality of semblance, the party seeking registration cannot plead 
that the dissimilarities should be given weight particularly because the ga oposed oiadi expression 
is not sought to be registered by itself, but as some part of a visual design of the proprietor opposing 
‘registration. 

Tt is also no valid defence that the goods distinguished b: the two marks have circulated side by 
side, in identical places of business, without causing confusion or deception. with reference to the 
customers in the absence of adequate evidence being adduced by the party seeking registration in sub- 
gtantiation of such a defence. 


The test of phonetic similarity is one which has to be applied on broad principles. The words 
have to be judged both by appearance where both are incorporated in visual designs and also by 
i aie The nature of the goods to which they are tc be applied and the nature and kind 
-of customers who might buy such goods are all relevant circumstances. The test is that of a customer 
who knows only one of the two expressions namely, the pre-existing one and might have only an imper- 
fect recollection of it, when demanding a favouri ion i j 
lihood of deception by the overall and phonetic similarity of the two expressions of words (names). 
Similarity in sound to the pre-existing mark is an important factor. A mark will be rejected if there 
is liability to confusion by eye or ear or if the marks may suggest the same idea or tend to the goods 
being described by the same name. Where the offending mark is not an expression but is 
incorporated in a dissimilar visual design, the question to be considered is whether it is so essentially 
an integral of that design that its phonetic affinity to the registered mark (expression) of the 
proprietor who opposes registration must necessarily be considered by the Court. 


A trade mark is undoubtedly a visual device ; but it is well-established that the ascertainment of 
an essential feature is not to be by colour test alone. Since words can form part, or indeed the whole, 
‘of a mark it is impossible to exclude consideration of the sound or significance of those words. 


Evidence of honest concurrent user must be clear, cogent and poa Affidavits containing 
vague statements without any particulars of the places, periods or the figures of concurent user with- 
out deception are worthless as proof of there having no deception. The fact that customers 
in the same place of business where both the traders carried on business were perfectly able to 
-distinguish one from the other and that there was no deception or element of confusion must be 
_proved by the evidence of the customers and agents and also by invoices and records of sales. Where 
affidavits are filed under Rule 54 of the Trade and Merchandise Marks Rules, they must be filed 
under such circumstances as will fix the other side with a fair notice of this evidence. Otherwise 
they would not be evidence and carnot be considered by the Court on the point of honest con- 
current user. 


The decision of the Registrar unde: section 8 of the Trade and Merchandise Marks Act should 
no doubt be given due respect but the Registrar does not occupy a better position than the Subordi- 
nate Civil Courts, and there is no presumption that the conclusions of the Registrar are necessarily 
right, The duty is that of the Court and the Court alone and the Court cannot shirk that duty by 
‘treating the conclusions of the Registrar as sacrosant. 


Petition praying that in the circumstances stated therein and the affidavit 
filed herewith the High Court will be pleased to permit the petitioner to amend his» 
application for registration of his Trade Mark in clause 34 ring No. 183961 by 
substituting the words “ Radhas Sri Andal” for Andal, direct the Registrar to 


* L.P.A. No. 57 of 1962 and C.M.P. No. 8934 of 1962. 24st November, 1962. 
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notify the mark and proceed with the application for registration of 183961 accord- 
ing to law and / 


Appeal under clause 15 of the Letters Patent against the judgment of the 
Hon’ble Mr. Justice Jagadisan dated 28th June, 1962, made in A.A.O. No. 266 of 
1961 on the file of the High Court preferred against the order of the Assistant 
Registrar of Trade Marks dated 13th September, 1961 and made in Application 
No. 183961 and opposition No. M.A.S. 40. 


K. Raja Atyar and K.S. Champaksa, Ayyangar, for Appellant. 
V. Tyagarajon and K. Kumaraswami Pillai, for Respondent. 
The Judgment of the Court was celivered by 


Anantanarayanan, 7.—This is a Letter Patent Appeal by K.R. Chinnikrishna 
Chettiar from the judgment of desan, J., in C.M.A. No. 266 of 1961 ; we might 
very briefly state that the app€al before the learned Judge was by Sri Ambal & Co., 
Madras (here the respondent) from the order of the Assistant Registrar of Trade. 
marks, dismissing the opposition of Sri Ambal & Co., to the application of the 
present appellant for registration of a trade mark submitted by him. The second 
respondent before the learned Judge was the Assistant Registrar of Trade Marks, 
Maaras. In an elaborate judgment, in which the facts are extensively set forth and 
several authorities cited and discussed, the learned Judge allowed the appeal and 
set aside the order of the Assistant Registrar registering the trade mark submitted 
by the appellant before us.’ 


A considerable area of the controversy can now be segregated from the scope of 
the discussion. For instance, the learned Judge has described both the pre-existing” 
mark or design of the respondent (Sri Ambal & Co.), as well as the mark of the 
appellant. ‘The respondent company had actually two register entries, No. 126808 
consisting of “ a label having the device of Goddess with a trident perched ona globe 
floating on water in a circular frame ”. The top of this label bore the legend ‘* Sri. 
Ambal Parimala Snuff”. The other entry No. 146291 was not a visual design, but 
consisted of the expression “‘ Sri Ambal ”. The present appellant’s mark is thus. 
described. It is a “label of three panels ” or divisions ; the mid or central panel 
contains the picture of Goddess alleged to be that of Sri Andal, and the legend ‘ Sri 
Andal’. The top and bottom panels contain the words °° Sri Andal Madras Snuf” 
in Tamil, Devanagiri, Telugu and Kanna a script and character. It is now not 
within the scope of controversy that there is any deceptive resemblance between- 
the two lables, or that, from the point of view of the visual test, the mark of the appel- 
lant sought to be registered offends the canons of trade mark registration by any 
affinity of line or forms, or the totality ofa semblance. This was the finding of the 
Registrar himself, and it is the finding of the learned Judge in unequivocal terms. 
The learned Counsel for the respondent (Sri Thyagarajan) does not seek to contend. 
that, in this respect, the learned judge has overlooked any element of design which 
was likely to confuse, or that his broad conclusion is erroneous. 


Consequently, it may be taken as established that the true controversy is bet- 
ween the registered mark of the respondent “Sri Ambal ” and the mark of the 
Appellant sought to be registered, which is not an expression but a visual design, 
but which incorporates “‘ Sri Ambal ” as an integral part thereof. In other words 
though the case-law upon this entire subject is not merely extensive and prolific, but 
almost bewildering in the multiplicity of instances that have come up for considera- 
tion before Courts, the decisions that closely impinge upon the issue adumbrated 
before us are not very many. The issue may be expressed in the follownig form: 
Where the controversy arising from an action for infringement, that is, in the form 
of appeal against the registration is essentially between a pre-existing trade mark 
consisting of an expression, which has acquired significance by close association with 
the goods of the proprietor of the mark, and a visual design which incorporates ano- 
ther expression as a part thereof, what are the principles upon which the matter 
should be determined ? When the two expressions are not identical, but phonetically 
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both similar and dissimilar can the party seeking registration contend that the 
-dissimilarities should be given weight, particularly because the supposed offending 
expression is not sought to be registered by itself, but as some part of a visual design 
which in no way bears a deceptive resemblance to the visual design of the proprietor 
opposing registration? Is it a defence that the goo.s, distinguished by the two 
marks have circulated side by side, in- identical places of business, without causing 
confusion or deception with reference to the customers ; and has adequate evidence 
been adduced by the appellant, in substantiation of such a defence? ‘These are 
the vital questions arising in this appeal. ‘ > 
At the outset itself, a certain clearance has to be effected of issues that are not 
central to the controversy, but which do appear to have taken up a considerable part 
of the time and the record. For instance, the learned judge (Jagadisan, J.) was, 
himself much exercised by an argument that he ought not to lightly interfere, rever- 
sing the order of the Registrar with regard to the mark of the appellant before us, 
as that official must be presumed to have acted D in a fair and impartial 
manner, but also after having weighed the pros and cons in the light of trade condi- 
tions and trade experience. The learned Judge cites a passage from Union Carbide 
and Carbon Corperation’s Application to Register a Trade Mark! where Lloyd Jacob, J., 
observed -that even if he thought that he would come to a different conclusion, 
he shoula still respect the decision of the Registrar. After referring to certain 
other authorities also, including the dicta of Farewell, J., in Eccottko’s Case?, the 
learned Judge finally pointed out that there is no presumption that the Registrar 
by virtue of his office and experience in the area of trade mark claims and the law, 
is necessarily right. The learned Judge stated : 
ae “The Registrar of Trade Marks does’ not occupy a better position than subordinate civil 
Couta.” ; : . 
We find no hesitation in affirming this perspective of approach ; indeed, any other 
would negate the statutory remedies provided for against registration. The duty is 
that of the Court, and the Court alone, and it cannot shirk that ų uty by treating the 
‘conclusions of the Registrar as sacrosanct unless it can be shown that they were 
manifestly opposed to law, or erroneous on the face of the record. Again, now that: 
the pictorial designs can be conveniently excluced, the test of phonetic similarity is 
one-which-has to be applied on the very broad principles expounded by Parkar, J., 
in In the Matter of an application by the Pianotist Company Ltd., for the Registration of a 
Trade Mark?. ‘The words have to be judged both by appearances where both are- 
incorporated in visual designs, ana also by phonetic affinities. The nature of the 
goods to which they are to be applied, and the nature and kind of customers who 
might buy such goods, are all relevant cirusmtances. Again, the test is that ofa custo-, 
mer who knows only one of the two expressions, namely, the pre-existing Sri Ambal 
in this name, and might have only an imperfect recollection of it, when demanding 
his favourite brand. It could certainly be argued that the two words are widely 
‘different in their connotation and significance. As every one acquainted with the 
tenets of Hindu religion, even to a vague and general extent, must be aware, 
Sri Andal was a Vaishnavité woman sait of Srivilliputhur, who was later practically 
deified because of her union with the Lord Ranganatha ; while Sri Ambal is even 
more widely known as the name of the Consort of Siva or Maheswara. But it is 
clear that this line of defence cannot really help the appellant, for two important 
reasons. Firstly, while it is true enough that in certain English cases the background 
of knowledge of the customer has been given some weight, that is no invariable rule 
-or essential principle. It is true that Parker, J., observed in In the Matter of an appli- 
cation by the. Pianotist Company Lid.® 
“Of course one knows that the persons who buy these articles are generally persons of some educa- 
TOG exiduin eae ae and some consideration is likely to attend the purchase............ Now my 


‘Opinion is that, having regard to the nature of the customer, the article in era ga and the price* 
at which it is likely to pe sold............ no man of ordinary intelligence is likely to be deceived.’,; 





1. (1952) 69 R.P.C. at 308. 3. (1906) 23 R.P.C. 774 at 777. 
2. 52 R.P.C. 136. é 
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But, as their Lordships of the Supreme Court have recently pointed out in 
A. Parampey v. Satra Das Gupta, in holding that the registration of ““Lakshmandhara” 
should be declined because of similarity in sound to.the per-existing mark ‘‘ Amrit- 
dhara ” the question is of the likelihood of deception by the “‘ overall and phonetic 
similarity cf the two rames ”. It is true that the words referred to totally different 
ideas or images ; “‘ Lakshmandhara”’ implied “‘ the current or flow of Lakshman ” 
and, “‘ Amritdhara ” implied “ the flow of nector’. But on this very argument their 
Lordships observed as follows : 4 

“ An ordinary Indian villager or townsmen will perha} 8 know Lakshman, the story of Ramayana 
Lan familiar to him ; but we doubt if he would etymologise to the extent of i the aiie 
ideological difference between “ Amritdhara ” and “ Lakshmandhara ”. He would go more 
the similarity of the two names in the context of the widely known medicinal preparation which he 
wants for his ailments” . ; 

There is another branch or limb òf theg same argument, which negatives the 
contention of the appellant con widely different significances of the two expressions 
“Sri Andal” and “ Sri bal” in Hindu Religion and mythology should be 
given weight, in any decision about deceptive resemblance. This is that the res- 
pondent firm has been in the snuff business for decades, with far flung centres of 
activity inside and outside Madras State. Their customers are by no means con- 
fmed to Hindus alone, on the contrary, as the record appears to indicate their cus- 
tomeis equally comprise Christians, Parsees, Muslims and persons of other religious 
denominations ; this is not seriously disputed. Actually, a clear acquaintance with 
the history of Vaishanavite Saint Sri Andal may not provail in regions remote from 
the South. Before we proceed to the basic question of phonetic affinity, which alone 
has to be judged by us, we have to elucidate the problem in this case, that the 
controversy is between an expression registered as a trade mark on the one hand, 
and an expression which is not identical, and which is part of a dissimilar visual 
design on the other, for which registration is sought, in the light of the available 
authorities. Jou! i p” 

We may initially observe that, where the marks relate to the same class of 
goods : , l l 
“ The al principle is to refuse if there is any possibility of confusion in fair or normal use..,... 
A mark will be rejected if there is liability to confusion he ite ear, and further whether the marks 
may suggest the same idea, or tend to the goods being described by the same name.” . (Halsbury’s 
Laws of England (Hailshem, Edition) Vol. 32, section 873, pages 365-566.) Ps 


This is important for. the’ sa? nee offending mark is not an expression, but is 
incorporated in a dissimilar visual design. Hence the first questionis: Whether 
it is so essentially an intergral part of that design, that its phonematic affinity to the 
registered mark (expression) of the respondent company must necessarily be consi- 
dered by Court? ` a a 

In this connection it is interesting to note that in the case of “‘ Nasola’’, In 
ithe Matter of Savage’s Application for the Registration of Trade Mark,* the Court held 
that though ‘* Navole_:.”? sounded different from “‘ Nujol ’’, in certain respects, still 
«decoptive resemblance and confusion might arise “ as the two words have a genéral 
resemblance to one another, suggestive of the same origin, and each commences 
with the same prefix ‘ Na’’. A very instructive case, where the facts were practi- 
‘cally identical, is Do Cordova and others v. Vick Chemicul Coy.*. As is clear from the 
Appendix printed in the same volume at page 270, the Jamaican Trade Mark 
No; 1852 registered by Vic Chemical Company was a design, but Jamican Trade 
“Mark No. 3707 consisted merely of the expression “‘ Vaporub?’ whereas the oppo- 
‘site party sought to register two visual designs (page 226) incorporating “ karsote 
Vapour Rub ™. Though the contest was thus between an expression and a design, 
the essential part of the design was held to‘offened. Lord Radcliffe said : 7 

“ A trade mark is undoubtedly a visual device; but it is well-established law that the ascertain- 


~ment of an essential feature is not to be colour test alone. Since words can form part, or indeed the 
whole, of a mark, it is impossible to exclude consideration of the sound or significance of those words.’” 





l. CA. No. 22 of 196007 0e °? 3. 63 R.P.C. 103. 
2. (1926) 44 R.P.C. 1. ; 
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We can certainly exclude the word “ §ri”’ in either mark, and it is not an 
essential part of the design of the mark of the appellant, being a prefix universally 
employed. But ‘‘Andal” is an essential part of the design, and is indisputably the 
characteristic application of the muff marketed by the appellant. That there are 
some (phonetic) dissimilarities between “Ambal”? and “Andal”, nobody can 
dispute. But the expression ‘‘ Andal”’ being an essential part of the design of the 
appellant, the question is whether the two expressions, considered in totality and 

ect have such an affinity of sound that they are likely to deceive an average, not 
highly literatate and unwary customer? Upon this afpect, it appears to us that 
the other instances in the case-law, where words sounding somewhat different have 
either béen held to infringe, or not to infringe, can hardly be of great guidance. 
But we would also like to refer, in this context, to Benedtctus v. Sullivan Powell and Co. 
for that was a case in which a pre-existing mark and visual design ‘In Flor de Mar- 
garettu’ have been reproduced (page 27) and the defendants were taxed with 
having sold cigars under the title of ‘ Margarita’ orSiting the words‘ In Flor de” 
and there being no other question of visual ‘resemblance ; nevertheless, the Court 
held for the infringement. We might also refer to Aristoc v. Rysta Lid.? ; it was held 
that the mark “ Aristoc”’ phonetically similar to “Rysta’”’ for the registration to 
be accepted.’ In Saville Perfumery Ltd. v. Fone Perfect Lid. and F.W. Woolworth and 
Co., Lid.*, the word “June”, in special script was an essential feature of the regis- 
tered mark of the plaintiff (design) and it was held that the sale by the defen- 
dants of perfumery and toilet goods by any name containing the word “ June °” 
was likely to deceive. Upon this particular aspect, after giving the matter his 
careful consideration, the learned Judge (Jagadisan, J.) expressed himself as 
follows :— 
“The words Ambal and Andal have such great phonetic similarity that they are indistinguishable 
having the same sound and pronounciation. whatever way they are uttered or spoken, slowly or 
ickly, perfectly or imperfectly, meticulously or carelessly and whoever utters them ............ 
wherever they are uttered, in the noisy market place or in a lonely secluded area, over the phone or 
‘In person, the danger of confusion, between the two phonetically allied names is imminent and 
unavoidable ”’. 3 

After giving this matter our most careful consideration, and having given every 
weight to the phonetic dissimilarities stressed by Mr. K. Raja Iyer for the appellant,, 
we are constrained to conclude that the phonetic affinity likely to deceive does exist,. 
and that it cannot be dispelled by any more arguments of the expressions, or certain 
variant letters. The broad conclusion of the learned Judge must therefore be- 
upheld by us. l 

_ Butthereis another aspect of the case, which has to be very carefully considered: 
in the light of the record. This aspect is quite different from the problem of “honest 
concurrent user ” dealt with by the learned J udge with reference to section 12 (3) 
of the Act ; though related to it, this possible confusion must be cleared at the outset 
itself, for the argument to be made plain. On this question, Sri Raja Iyer for the 
appellant does not seek to canvass the findings of the learned Judge that the plea of” 
“ honest concurrent user ’’ under section 12 (3) of the Act, could not be held esta- 
blished. Indeed, even the Registrar, who found in favour of the appellant, finally 
observed, after a discussion of the extensive record (invoices, statutory declara~- 
tions etc.,) that on Issue 3 (issue of honest concurrent user under section 12 (3), he 
would have to record a finding against the appellant. But the entire question of’ 
concurrent user, is put forward in a different form, as a fact, which if established, 
would justify this Court in allowing the appeal, by deciding against the factor of” 
deceptive resemblance. The situation on this aspect can be set forth as follows :— 

In Karly on Trade Marks (Eighth Edition) page 422 the following observation. 
occurs; with regard to an appreciable catena of decided cases : 

“ But where the marks have been circulating side by side in the market where deception is. 
alleged to be’ probable, the fact that no one appears to have been mislead is very material, unless. 
the absence of such evidence is satisfactorily explained”. Bis 





l. (1894) 12RP.O.25. el oy 3. 56 RPQ. 147 
2. (1944) 62 R.P.G. 65. 6 
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In the Trade Marks Act by Venkateswaran (1945 Edition) at page 180, the matter 
is expressed thus : ; 

“ Where it is alleged that a mark is calculated to deceive by reason cf its similarity to another 
mark and both the marks had been used for several years, without deception or confusion, the 
Court may hold that the onus was discharged.” 

From the many citations which are available on this aspect, the following are instruc- 
tive, as illustrating the scope and incidence of the principle. 
In Ghristianism’s Tradg Markt. the Court observed : 

= If you did prove as a fact that this had been used for years and if you could prove and did prove 
that nobody ever has been deceived, that would go to a great way certainly to modify one’s own 
Opinion ......+.+66- g j l À 
In Lamberts? Trade Marks?, the Court put the matter in this form : 


Oe ETET though I do not hold for a moment that proof of actual sea one is essential 
yet the absence of it when it might fave been proved is a matter deserving consideration. ” 


said : T > >) 
“No evidence is given of any one having been deceived during the seven years which have passed 
since the respondent’s mark was first registered. It seems to me, having regard to that, I cannot 
come to the conclusion of fact that it is calculated to deceive” * ° l 
The other authorities are: In the matter of Holbrooks Ltd. Application Jor Regisiration® 
Colemn & Co. Ltd. v. Stephen Smith S Co. and Electrolux Lid. v. Electrix and another’, 
In the last case Sir Raymond (later Lord) Evershed, M.R. Stated: * 

where the evidence is that there has been no confusion, that is (as it seems to 


aewssoeunvf*# vos @ 


me) a material matter which the Judge must take into “account in deciding for himself aye or no 
whether the one mark is likely to lead to confusion with the other”. Bo G 

Thus, this is an element of great importance in the evidence, and it might well 
be decisive for or against the appellant. It is not now necessary for us to deal with 
the two postcards attempted to be proved in evidence by the respondent company, 
as establishing deception between the two brands amongst the customers of ‘“‘ Ambal 
snuff”? for that evidence has been rejected by the learned Judge (Jagadesan, J.) 
himself. But the appellant company did attempt to prove, by a number of affi- 
davits, that in the same place of business where both the firms carried on trade, 
customers were perfectly able to distinguish ‘Andal” snuff from ‘ Ambal’ snuff 
and that there was no deception or element of confusion. If this has been proved 
by the evidence of agents and customers, and, also by invoices and records of sale, 
it would indeed be significant, and might be a-material factor in influencing the 
Court upon the issue of deception and similarity of sound between the two marks. 
But, on proceeding carefully into this aspect, we are compelled to arrive at the con- 
clusion that this evidence ought not to be given weight, in the circumstances under 
which it was adduced, and that what remains of it, which -was Aa a adduced, 
ig vague and worthless. Thus, we have no doubt the affidavit of Sri K. R. Chinni- 
krishna Chetty (appellant) refers to this aspect in para 11 but it is so vague as to 
be useless—no particulars of the places, the periods, or the figures ofconcurrent user 
without deception are given, The same observations apply to the averments in 
para 11 of the affidavit of the Manager Sri K. Ratnam.. 


There are no doubt, a number of other affidavits on this aspect of concurrent 
user without deception. But we are compelled to conclude that they were put 
into the evidence improperly, and without an opportunity to the opposite party to 
rebut them, either by the cross-examination of the makers or in any other mode, or 
even to- be properly acquainted with their contents, that they were sought to be 
exhibited and acted upon at the very late stage of arguments before the Registrar, 
and, that in consequence, they ought not to be considered at all by us, consistent 


*with the principles of natural justice. In this matter, it appears evident to us that 





3 R.P.C. 54 at 62., 5. 26 R.P.C. 796. 
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the Registrar was in error in treating them as exhibits, which were properly filed 
under Rule 54 of the Trade and Merchandise Marks Rules, so that it would be 
sufficient that the originals were produced at the hearing, and that a letter was 
sent to the learned Counsel on the other side that inspection could be had “ at the 
Madras Registry of the copies of the declarations filed as Exhibits.” On the con- 
trary, these affidavits themselves form substantive evidence, as permitted by the 
Act and the Rules, on one vital aspect namely, that of honest concurrent user, with- 
out causing deception, and the matter is really governed by rule 54, which relates 
to evidence adduced in support of the application, and which runs as follows :— 

“ Within two months from the receipt by the applicant of the copies of the affidavits in support 
of the opposition or of the intimation that the opponent does not desire to adduce any evidence in sup- 
port of his opposition, the applicant shall leave with the Registrar such evidene by way of an affidavit 
as he desires to adduce in support of his application, and shall deliver to the poi copies thereof, 
or shall intimate to the Registrar and the opponent that he does not desire to ce any evidence but 
intends to rely on the facts stated in the counter statement and i the evidence already let by him in 
connection with the application in question. In case the ay relies on any evidence already let 
by him in connection with the application, he shall, deliver to the opponent copies thereof.” ; 
Sri Raja Iyer does not seek to argue that rule 54 is not the rule applicable, or that 
those affidavits were produced under such circumstances as will fix the other side 
with a fair notice of this evidence, in compliance with rule 54. Excluding this 
evidence, therefore, there is no evidence which, on this aspect, could persuade us 
to come to any different conclusion. 

The net result, therefore is that the Judgment and decree of the learned Judge 
must be upheld and the appeal be dismissed. 

We might state that, at the stage of arguments before us, there was some attempt 
made to have an agreement upon a different appellation for the goods of the appel- 
lant, the visual design being unexceptionable. Finally, the appellant has filed C.M.P. 
No. 8934 of 1962 before us, expressing his intention to amend his trade mark by 
substituting- the words “ Radha Sri Andal” for “ Sri Andal’’, The appellant 
prays to permit the amendment of the application, and ‘that we may direct the 
Registrar to notify the amendment and to proceed with the application for registra- 
tion—184961—according to law.. We think it is sufficient to observe that—phoneti- 
cally speaking ‘Radha Sri Andal ” appears to us to be a different appellation 
altogether, with widely varying structural and phonetic components. But for the 
notification of this amendment, and the further conduct of the application are not 
matters within the scope of the appeal and it does not appear necessary to pass any 
specific orders thereon. It will be open to the appellant to apply to the Registrar for 
appropriate relief. The Letters Patent Appeal substantially fails, and respondent 
will have costs here. No order as to costs before the learned Judge. 

PRN. ———— - Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. PRESENT :—MR, JUsTCE M. ANANTANARAYANAN AND MR. JUSTCE K.S. RAMA- 
Life Insurance Corporation of India, having its Zonal Off ice at - 

New India Assurance buildings, Mahatma Gandhi Road, 


Bombay-1. Appellant* 
g V. ; 
Parvathavardhini Ammal Respondent. 


o avoid liability under prlicy —Datp of —Rsport o Msdical Officer—Presumption of genuineness—Contract 9 
nsurance—Nature aid msi of. —-Doctrins of warranty—Applicability—English lato —Dtstinction. 

The burden of proof under section 45 of the Insurance Act is a very heavy one which the statute 
has squarely placed upon the insurer who cannot escape the obligation of examining the medical 
examiners or doctors on whose reports he accepted the insured’s proposal, by merely putting forward. 
speculative theories. The ae facts presumption is that the aralara or reports given by the doctors 
of the insurer are true and genuine ones, and the consequence of non-examination of the doctors must 
be clearly visited upon the insurer and every adverse inference should be drawn against the insurer 


for the omission, i.e., for withholding material evidence, both oral and documentary. 


* Appeal No. 204 of 1960. 29th January, 1964. 


Insurance Act gx of 1938), as amended by Act (XLI of ‘op section 45—-Burden of proof—Insurer sein) 
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It is true special features are attached to a contract of insurance. These contracts are uberima 
fide resting upon a complete and bona fide disclosure of all the facts by the insured. In such contracts 
the principle of caveat emptor has abso utely fo application. Non-disclosure of material facts would 
go to the root it being regarded as fatal to the validity of the contract. Under section 45 of the Act as 
amended in 1941, the reon has eliminated the nice distinctions of English law arding the 
doctrine of warranty and the insurer, under the amended Indian law, has no right to avoid the contract 
by merely relying on some inaccuracy or falsity in respect of some of the recitals or items in the propo- 
gal for insurance or even in reports of Medical officers or other documents connected with contract of 
insurance. It is imperative that to avoid the contract, the insurer must prove that material facts have 
been sees ahaa and that cither suppression of materia] facts or fraudulent misrepresentation of 
material facts occurred with the full knowledge of the insured. 


Appeal against the decree of the Court of the Subordinate Judge (II Additional) 
of Tiruchirappalli in Original Suit No. 62 of 1958. 


R. Narasimhachari and N. Varadarajan, for Appellant. 
R. Ramamurthi Ayyar and R. Ramachandran, for Respondent. 
The Judgment of the Cow was delivered by 


Ramamurti, J—The Life Insurance Corporation of India (Unit : The Oriental 
Government Security Life Assurance Co., Ltd., Bombay) hereinafter called the 
Company, is the appellant in this appeal. The respondent, Srimathi Parvatha- 
vardhini Ammal, is the widow of one V.S. N.C. Narasimhan Chettiar (herein- 
after referred to as the assured or V.S.N. C.), has filed the suit O.S. No. 62 of 1958 
on the file of the Sub-Court, Tiruchirappalli, to recover a sum of Rs. 20,000 due under 
an Insurance Policy No. 1733287, dated 22nd May, 1954 and a sum of Rs. 30,000 
due under another Insurance Policy No. 1855372 dated 26th March, 1955, on the 
sround that the said policies were accepted at the ordinary rate by the Insurance 
Company certifying the life of V. S. N. C. aforesaid as a first class one by four eminent 
doctors of the Company, that the plaintiff (respondent) was the nominee under the 
aforesaid two policies, that the said assured died on 20th May, 1955, on account 
of coronary thrombosis which attack set in on 17th May, 1955,'and that the Insurance 
Company had wrongfully repudiated the claim of the plaintiff on 26th November, 
1957. 


The three grounds on which the plaintiff’s claim was resisted by Company 
were : (i) that V. S. N. C., the assured, was suffering from high blood pressure and 
diabetes with high percentage of sugar and albumen in his urine, and that he did 
not disclose the same to the Company at the time when the two proposals were made 
by him ; (ii) that V. S. N. C. did not disclose to the Company that he made a 


ef two years from the date on which they were effected under section 45 of the 
Insurance Act, the burden of proving that the policies were vitiated by any 
fraudulent misrepresentation or fraudulent suppression of material facts was 


The learned Subordinate Judge, in a very carefully considered Judgment, fully 
analysed the oral and documentary evidence adduced on both sides and came to 
the conclusion that the defendant Company not only had not discharged the burden 
but that the plaintiff had satisfactorily proved that V. S. N. C. the deceased, was not 

ilty of any fraudulent misrepresentation or suppression of material and important 
acts when he made the proposal for Insurance which were accepted by the Com- 
pany. We have ourselves carefully scrutinised the evidence, both oral and docu- 
° mentary, bearing upon the three relevant aspects mentioned above, and we are glad 
to say that the learned Subordinate’s perspective of approach and his assessment 
of the oral and documentary evidence are quite sound and satisfactory. We have 
no hesitation in accepting, completely, his reasonings and conclusions. As we 
will presently show this is one of those cases in which not only the defendant Company 
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has totally failed to discharge the burden arising under section 45 of the Insurance 
Act, but the plaintiff has positively proved that the policy was not vitiated by any 
of the circumstances mentioned in section 45 of the Act. 


We shall first take up the question as to whether the assured was suffering from 
diabetes and high blood pressure, with sugar and albumen in urine and whether he 
fraudulently suppressed this important information when he made the proposal 
for insurance. The complaint of the defendant in regard to this aspect of the matter 
is contained mainly in paragraphs 8, 12, 13, and 18 of the written statement. The 
gravemen of the charge of the defendant was that for a period of about two years 
before the date of the proposal of the policies in question, the assured had suffered 
from diabetes with sugar in the urine and high blood pressure, nervous disease 
like tremor of the wrist and general debility, that the state of ill-health throughout 
persisted, that the complainant became serious from about the year 1950, October, 
and that the deceased has suppressed evidence of _ his having had treatments from 
various doctors in various places like, Madras, , Dindigul, Madura, Salem 
and Vellore, The further complaint was that the assured and his helpers have 
practised a planned scheme of fraud and conspiracy with a view to defraud the 
Company. The first policy for Rs. 20,000, P. No. 1733287, Exhibit B-1 was preceded 
by the proposal, Exhibit B-3, made by the assured and there were two medical exami- 
nations, one by Dr. Ramanujam, M.B.B.S., of Dindigul and another by Dr. Dorairaj, 
B.SC., M.B.B.S. Exhibits A-39 and A-40 are the reports of Dr. Ramanujam and Dr. 
Dorairaj respectively and each of them had certified that the health of V.S.N.C. 
was a first class one. Dr. Ramanujam had attested Exhibit B-4, the personal state- 
ment of V.S.N.C., while’‘Dr. Dorairaj had attested Exhibit B-5, another personal 
statement of V.S.N.C. 


Similarly, in regard to the second policy for Rs. 30,000, Policy No. 1855372 
marked Exhibit B-2, there were medical examinations by Dr. Selvaraj, M.B.B.S., who 
was then Civil Assistant Surgeon in the Government Hospital at Dindigul and another 
by Dr. Rajagopal, m.B.B.s., and they had also similarly certified that the health of 
V. S. N. C. was a first class one, their respective medical reports being Exhibits A-41 
and A-42, They had also attested the respective personal statements, Exhibits B-7 
and B-8 made by the assured in respect of two medical examinations. One Athimoo- 
lam and Veeraraghavan, who along with one Mr. Bhat, the Secretary of the Madurai 
Branch during the relevant period, are the employees and representatives of the Com- 
pany who represented the Company while effecting the policies aforesaid. 


The real evidence adduced on the side of the defendant may be conveniently 
grouped under the following heads : (i) the evidence of the doctors, D. Ws. 7, 8 
and 9 who have given evidence about the alleged ailments of the assured ; (ii) the 
oral evidence of D.Ws. 3, 4, 5, 11 and 12, employees of the Company who were 
concerned in the investigation of the case between the period when the claims on the 
policies were made by the plaintiff and ultimately repudiated by the Company and 
(iii) the evidence of the relatives of the assured. We shall now consider the oral 
evidence in the order mentioned above, along with the relevant documentary 
evidence connected with those witnesses. 

` $ » eo s $ 

[After discussing the evidence of D.Ws. 7, 8 and 9, His Lordship concluded :] 
We are therefore of opinion that the evidence of D.Ws. 7, 8 and 9 does not make 
out that the assured was suffering from diabetes or blood pressure. 


We shall now consider the evidence of D.Ws. 3,4, 5, 11 and 12 who were concern- 
ed in the investigàtion of the case, and here again their evidence will have to be asses- 
sed in the light of the available correspondence which passed between these witnesses 
and the Bombay office. | 

$ 


it = * * 
[After analysing the evidence His Lordship proceeded :] 


The result of this analysis of the evidence of the witnesses examined on the 
side of the defendant is that no witness has given evidence with pepsonal knowledge, 
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corroborating the averments in the written statement about the alleged ailments of. 
V.S.N.C. as well as the treatments which he underwent at various places under 
various doctors. We are sorry to say that the several pleas in the written state- 
ment have been taken without any sense of responsibility and what is worse, 
witnesses have been examined by the company, .who have no regard for truth and 
admittedly have no personal knowledge of the facts of the case, particularly the | 
alleged ailments of the deceased. 5 


There is one feature of the case strongly stressed by the defendant both in the 
course of the evidence and arguments in the trial Court, as well as here, and it is the 
theory that the assured was having his treatment mainly at Dindigul which was not 
his place of permanent residence. Itis obvious that this theory is propounded be- 
cause the defendent is perfectly conscious and alive to the fact that it cannot prove 
from the evidence available in Karur (either through doctors or otherwise) that the 
assured was suffering from such gilments. We frankly confess that we are utterly 
unable to appreciate this theo Sf treatment at Dindigul and that too secretly. In 
our opinion it is too artificial, fantastic, and absurd on the face of it. Does it mean 
that the assured had already planned to effect these policies at Dindigul and the 
Dindigul doctors and the local agents there and the Madura Branch Manager simply 
connived at this scheme of the assured? When did the scheme of a fraudulent insur- 
ance originate in the mind of the assured and how long was he pursuing the secret 
game? It is familiar knowledge that for treatment of diabetes attention by way of 
insuline injections, test of sugar and albumen in urine will have to be conducted 
every day or at very frequent intervals. A blood pressure patient also requires 
careful attention from a doctor at similar frequent intervals. If the case of the 
defendant were true we have to assume that in the fond hope of effecting an insur- 
ance policy the assured who was admittedly a busy businessman was running bet- 
ween Dindigul and Karur. It is not the defendant’s case that the assured pinned 
his faith solely in Ayurvedic treatment and that treatment alone, and he never had 
any inclination for allopathic treatment. The ‘evidence of the defendant is just 
the other way round. If therefore the assured had immense faith in allopathic 
treatment as well, it passes our comprehension that for a period of three years the 
assured should be having this treatment only in Dindigul or if he had such treat- 
ment in Karur no evidence should be forthcoming to prove such an obvious fact. 
We have said enough to demonstrate how this theory utterly lacks substance and, 
how it is violently opposed to realities of life and day-to-day problems. 


We have so far dealt with the evidence adduced on the side of the defendant. 
Before we take up the evidence adduced on the side of the plaintiff, we have to advert 
to the serious omission on the part of the Company to examine the doctors who 
certified the health of the assured as a first class one, as well as the local agents, 
Athimoolam and Veeraraghavan, who were responsible for effecting the policy and 
Mr. Bhat, who was the Secretary of the Madurai Branch and who also took an 
important part inthe matter. Itisa matter of keen regret that the Company 

. which is a responsible institution has not placed the entire correspondence touching 
the investigation which the Company made through its employees. 
ie a * = 

It is no use for the Company to disclaim responsibility for the non-examination 
of the aforesaid four doctors of the Company on the ground that these doctors, if 
examined, could not be expected to say anything contrary to their own reports. The 
reports have been proved and the statements of these doctors who are Company’s 
doctors should prima facie be taken to represent the truth, unless evidence is adduced 
to the contra. 


It has been held that as a general rule a medical examiner of a Life Insurance 

_ Company is an agent of the Company. Vide 44, Corpus Juris Secundum, Insurance 
section 144. On the other hand, if the plaintiff had examined these doctors, and if 
they in their evidence corroborated their medical reports, the defendant would con- 
tend that such evidence would not be of much use to the plaintiff for the same reason 
that the doctors would not give evidence contrary to their reports. The burden 


-æ 
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of proof under section 45 of the Insurance Act is a very heavy one, which the Statute 
has squarely placed upon the Company, and, how can the defendant with such a 
heavy burden escape the obligation of examining these doctors on such speculative 
theories ? The prima facie presumption is that the certificates given by these doctors: 
of the Company are true and genuine ones. We have no hesitation in holding that 
the consequence of the non-examination of these four doctors must be clearly visited. 
upon the defendant, and every adverse inference should be drawn against the 
defendant for the same. In passing we may also advert to the fact that it was only 
long after disputes arose that Dr. Ramanujam ceased to be the doctor of the 
company in the matter of insurance. The reason for tifis change is obvious. 


We are equally unable to understand why the Company had not examined. 
Athimoolam and Veeraraghavan, the agents at the place where the policies were. 
effected. Here again such correspondence as has been placed by the Company 
does not disclose at all that the Company had made any investigation into the 
conduct of these agents. They are still. in the erg of the Company and we see 
no justification as to why they were withheld from the box. 


The same criticism applies with even greater force in respect of the non-exami- 
nation of Mr. Bhat who was not a mere agent but the Secretary of the Madurai 
Branch, undoubtedly a big branch of the Company. 


* $ $ * * 


Under these circumstances and having due regard to the specific case of the 
plaintiff as to the prominent part played by Mr. Bhat, there is not the slightest justi- 
fication for the Company not examining such a responsible officer. It is elementary 
justice that.every adverse inference should be drawn against the Company for such. 
an omission. 


Even though the correspondence in the stage of the investigation and the 
evidence given by some of the witnesses on the side of the defendant suggest some 
sort of collusion and unfair conduct on the part of the Dindigul doctors, it has to be 
mentioned that the Company did not-have the courage to put forward in the written 
statement such a specific case of fraud and conspiracy on the part of the doctors. 
Curiously enough the written statement proceeds on the footing that the doctors 
themselves were duped and that material facts have been suppressed from these 
doctors themselves at the time of the proposals: vide para. 13 of the written statement. 
This case of the doctors themselves being over-reached by the assured is inconsistent 
with the case developed by the defendant in the evidence that these doctors had treated 
the deceased for such ailments but yet gave false medical certificates. A careful: 
scrutiny of the written statement shows that the Company has no definite case with 
reference to the part played by the doctors when they certified the health of the 
assured as a first class one. Why should we assume that four responsible and. 
eminent doctors, as well as a responsible officer of the Company, the Secretary of 
the Madura Branch, did not scrutinise the proposals and bestow sufficient responsi- 
bility in the discharge of their duties, especially when they knew that the proposal 
was made at Dindigul by a person who was a permanent resident of Karur? On 
the other hand, in the absence of any evidence to the contrary we must presume, in 
fairness to these people, that they were fully alive to their responsibilities and duties. 
It passes our comprehension as to why the company did not a state in the written 
statement that it was Dr. Ramanujam who treated the assured for such ailments if 
it were true? As observed earlier, on the other hand, the written statement proceeds 
on the footing that Dr. Ramanujam himself was keptin ignorance and uninformed 
about the ailments of the deceased-assured. We find that there is no cohesion or- 
consistency between the case in the written statement and the case developed 
in the course of evidence of the defendant, and from such correspondence as 
been produced, it is Clear that this change of front and inconsistency is due to the 
fact that the Company was more inclined to accept irresponsible and reckless. 
information conveyed to them by D.Ws. 3, 4, 7, 8 and 12 and that the Company: 
clearly shirked its responsibility and duties in not trying to contact respectable persons, 
the four doctors and Mr. Bhat, whose evidence would have helped the Court to arrive: 

® 


Ty] L.1.C. OF INDIA Y. PARVATHAVARDHINI AMMAL (Ramamurti, J.). 217 


at the truth. To sum up, we are of the opinion that every adverse inference should: 
be drawn against the Company for the way in which they have withheld material 
evidence. 


There is one other extraordinary and important feature of the case which should 
be adverted to. None of the employees of the Company who claim to have investi- 
gated the case and who have been examined as witnesses for the defence, would take 
the responsibility for having given instructions to the Counsel for drafting or pre- 
paring the written statement. The very first witness, D.W. 3, says in cross-examina- 
tion that he was not preseat when the written statement was filed. D.W. 4 who has 
written the letter Exhibit B-30 in which he has made the irresponsible statement that 
“ the whole thing is a pre-planned and long and well-designed plot and conspiracy 
among the examining doctor, Agent and the deceased’s brother-in-law to create an 
estate for the deceased’s family knowing his end to come so early”, does not take 
the responsibility for the avermgpts in the written statement. D.W. 5, Gupta, who 
is a permanent resident in Kapuf and who is an Insurance Agent of the Oriental 
Life Insurance Company since 1934, again does not say that he gave ins- 
tructions for the written statement. The next important witness on the defendant’s 
side is D.W. 12, Mr. Mani Iyer, who speaks about various matters. He admits in 
cross-examination that he did not take part in giving instructions for preparing the 
written statement. What is worse, he states that the “ Zonal Office at Madras ” has. 
given instruction for drafting the written statement. He says that he was not con- 
sulted for the preparation of the written statement and refers to Mr. Balasubra- 
maniam Iyer, as the Zonal Manager, evidently indicating that the latter was res- 
ponsible for the drafting of the written statement. Thus, it is crystal clear, that the 
Company has decided to repudiate the policies only because the assured died within: 
a short time after the policies were effected and that the Company would not make 
any one of its employees responsible for the averments in the written statement and 
tender him for cross-examination. In our opinion, this unsavoury feature of the 
case powerfully reacts against the defendant in the matter of its discharge of its burdem 
arising under section 45 of the Insurance Act. 


Coming now to the positive evidence adduced on the side of the plaintif, we 
shall first take the evidence of P.W. 1, Dr. Parameswaran, who has been the family 
Doctor of ‘V.S.N.C.’ during the period 1953 to 1955. D.W. 3 has admitted that Dr. 
Parameswaran is a distinguished Medical Practitioner. D.W. 5 has similarly 
admitted that Dr. Parameswaran and Dr. V. R. Menon are eminent Doctors 
in Karur. He (P.W. 1) is a. highly qualified person, being a B.A., M.B.B.S. of large 

actice, paying income-tax on an income of Rs. 35,000 a year. He says that the 
th of the assured was extremely good and that he had only treated the wife of 
the assured and his children. He has categorically denied that the -assured was 
suffering from diabetes or blood pressure. 
* + % * * 


_ In our opinion, the learned Judge is perfectly right in accepting the evidence of 
this witness as substantially true. 


P.W. 2, Dr. V. R. Menon, who examined V.S.N.C. and treated him on the 17th. 
and 18th May, 1955, during the absence of P.W. 1 has given evidence that the deceased 
was not suffering from diabetes or blood pressure and that during these two days,. 
he only noticed that the deceased was suffering from an attack of thrombosis. 


Then we have the evidence of P.W. 3, Dr. Venkatasubbu who was the family 
doctor of V.S.N.C. for about 10 years between 1942 to 1952. Subsequent to 1952, 
P.W. 1 has been the family doctor. P.W. 3 lives in Karur very near (about 20 houses 
off) the house of the assured. He says that he knows V.S.N.C. intimately, that the 
latter was a healthy person and that he had no occasion to treat the assured for 

«diabetes or blood pressure or any other major ailment. He has produced his 
Account Book, Exhibit A-37 and his Prescription Book, Exhibit A-38, which will show 
that he has only treated and given medicines to the members of the family of the 
assured but never treated the assured. He denied the suggestion that he performed’ 
any operation on ¥.S.N.C. Nothing tangible has been made out to throw doubt 
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upon the truth of the evidence given by this witness. Even though questions were 
put in cross-examination suggesting that this witness P.W. 3 never treated the deceased, 
the correspondence with the Company in the Investigation stage, shaws that the 
employees of the Company themselves approached P.W. 3 for information accepting 
the position that he was the family doctor of the assured. To sum up, therefore, we 
are clearly of the opinion that there is acceptable satisfactory proof on the plaintiff’s 
side that V.S.N.C. did not suffer from blood pressure or diabetes or from any 
other serious ailment. 


We then pass on to the next point 


Insurance Company at Tiruchirappalli, that it was accepted with an extra amount, but that it did 
not materialise for that reason ”. 

The learned Judge has discussed the evidence touching this aspect of the matter 
in great detail in paras. 34 to 36 of his Judgriteat. We are satisfied that the 
perspective of approach of the learned Subordinate Judge is correct and that 
the defendant has not discharged the burden. 
* 4 k 


* * 


The learned Subordinate Judge has not accepted this explanation of D.W. 12 
that the important Branch Proposal Register was in the Branch Office and in the 
first week of September he found it missing from his table and he was inclined to 
take the view that the Company has deliberately suppressed the Branch Proposal 
Register, as the same, if produced, would not support the case of the defendants 
that in Be aa of 1929 proposal, the Company demanded extra premium from 
the assured. We entirely agree with this criticism of the learned Subordinate 
Judge and the adverse inference drawn by him. It is obvious. that if such an 
important record suddenly disappeared, there will be some record to show about 
the loss of the Register. Nothing of that kind is forthcoming. At the time 
‘when the written statement was drafted, this loss of the Register has been noticed 
and there is no reference to it in the Written Statement in which there is specific 
reference only to General Proposal Register. There is no proof of the result of 
the proposal made in 1929 and the defendant on whom lay the burden of proving 
‘the result has completely failed to discharge that burden. 

4 s 


$ k + 


_ For all these reasons, we are of the opinion that there is no substance in this 
point of an alleged infructuous proposal of insurance in the year 1929. 


We now pass on to the last point, i.e., the assured did not give the correct ages 

-of his parents at the time of their deaths when the proposals for policies in question 

were made. Here too, we are clearly of the opinion that the defendant has not dis- 

‘charged the burden. 
® ® 4 * + 
It must first be-noticed that before the assured is charged with having given 
false or incorrect ages, the defendant must first prove what were the true or 
the correct ages of the parents of the assured at the time of their deaths. Mere 
‘discrepancy about their ages in some documents does not take the case of the 
-defendant very far. The ages given in the different documents appear to have been 
given on mere suppositions or conjectures. There is no proof first of all that the 
ages given in Exhibit B-45 are the correct ages. Again there is no proof of the 
‘ccrrect ages cf the parents when they died, with the result that comparison of age 
given in one record with that given in the other record proves nothing except the 
‘existence of mere discrepancy. The important witness, the younger brother of 
V.S.N.C. who has been examined as D.W. 10, is unable te say how old his parents 
were at their deaths. Tosum up, therefore, the defendant has not laid the proper 

foundation for their plea by proving that the ages mentioned in Exhibit B-45 are the : 
‘correct ages. Under those circumstances, it is futile for the defendants to charge 
the assured with having given any false or incorrect answers. On this portion of 
ithe case too, we accept the reasonings and findings of the learned Judge and hold 
that the Policies were not vitiated for this alleged false or incorrect representation. 
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Even though some other points were raised in the lower Court, learned Counsel 
for the appellant raised only the abovéthree points and did not advance any serious 
ae and we have dealt with the three aspects which were stressed by learned 

ounsel. 


In view of the findings of fact which we have arrived at, it is not really neces- 
sary to consider in great detail the case law regarding the duty of disclosure on the 
part of the assured and the scope of the presumption under section 45 of the 
Tnsurance Act and how it should be discharged by the Company. We may first refer 
to the following observations of a Bench of this Court in Kulla Ammal v. Oriental 
Life Assurance Co., Ltd.1, as regards the perspective of approach in such cases t 


“ A legal principle or theory, if pushed to extreme logical conclusion may, more often than not, 
result in grave injustice as in the present case, if not absurdity. It is true that hard cases must not 


It is true that special features are attached to a contract of insurance and these 
contracts are uberrimu fide resting upon a complete and truthful disclosure of all 
the facts by the insured. In such contracts the principle of caveat emptor has 
absolutely no application. Non-disclosure of material facts would go to the root 
of the matter, it being regarded as fatal to the validity of the contract. Under sec- 
tion 45 of the Insurance Act, as amended in 1941, the Legislature has eliminated 
the nice distinction of English Common Law with regard to the doctrine of 
warranty. The insurer, under the Indian Law, as amended, has no right to avoid 
the contract by merely making out some inaccuracy or falsity in respect of some of 
+he recitals or items in the proposal for insurance, or even in the report of the Medical 
‘Officer or any other document connected with the contract of Insurance. Under 
the section, it is imperative that to avoid the contract the insurer must prove that 
material facts have been suppressed and that either the uy peed of material facts 
or the fraudulent representation of material facts occ with the full knowledge 
of the assured. Under the two years’ rule proof of material and deliberate fraud 
is necessary and not mere constructive fraud. 


Reference may be made in this connection to a Bench decision of the Punjab 
High Court in Lakshmi Insurance Company v. Bibi Padma Wati*, which contains an 
elaborate discussion of the legal position and the relevant case law, both English and 
Indian. Thescope of section 45 came up for detailed consideration before a Bench 
of the Andhra Pradesh High Court in New India Assurance Co. v. T. S. Raghava 
Reddi?. It was held that under section 45, the policy cannot be avoided on the 
ground of mis-statement or untrue answers unless the insurers establish (a) that the 
statements were inaccurate or false ; (b) that such statements were on material facts 
or that material facts were suppressed and not disclosed and (c) that the assured 
knew at the time of making those statements that they were false to his knowledge 
or knew that those facts were material to disclose and deliberately suppressed. 
It was pointed out that all these conditions should be concurrently satisfted under 
‘section 45. The principle of this decision would apply to this case with regard to 
the defendant’s plea on the question of the proposal of the year 1929 and the correct 
ages of the parents of the insured at the time of their death. ‘The doctors 
‘examined on the side of the plaintiff have given evidence that the longevity of the 

ts of the asstred has no relevance on the question of insurance effected by 

S.N.C. There is no rebutting evidence. The Company has failed to establish 

(a) that it was a mis-statement of material facts and (b) the insured was aware of the 
true ages and deliberately gave false ages. 


Nf 





1. (1954) 1 M.LJ. 32: LLR. (1955) Mad. 2. A.LR. 1961 Punj. 253. 
285 at 300, 9 8. A.LR. 1961 A.P. 295. 
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There is a useful discussion of the scope of section 45 to the same effect in a 
Bench decision of the Assam High Court in New Indian Assurance Co. v. Sulochana'. 
There also it has been pointed out that section 45 of the Act has materially modified 
the Common Law when the policy is sought to be challenged on account of 
mis-statements or suppression of material facts after the expiry of two years. 
This decision has also held that section 45 has to a great extent mitigated the rigors 
of the rule that any misrepresentation within the ambit of the warranty covered 
by a terms of the insurance policy would be sufficient to successfully challenge the 
poucy., e 


: Reference may also be madeto the discussion of the legal principles in A. J. G. 
- Insurance Co. v. S. P. Maheswari*, a recent Bench Judgment to which one of us was 
a party, for the statement of the law regarding the scope of section 45 and the measure 
of the burden of proof cast upon the assured. In that case the assured took a 
policy on 2nd January, 1948 and died on 13th June. “48, within the two years’ period 
and the question arose as to how far the failure of the assured to disclose that the 
assured was addicted to drinking habits and was having syphilis would entitle the 
Insurance Company to repudiate the policy. On the facts the learned Judge took 
the view that there was a fraudulent and deliberate suppression of material facts 
and there was no question of the applicability of the rule of special burden embodied 
in section 45. 


In a recent judgment of the Supreme Court in Mithoolal v. Life Insurance Cor- 
poration of India, Ltd.*, the scope of section 45 was considered. In that case the 
repudiation took place after two years had ee from the date on which the policy 
was effected. But on the facts it was held that the assured had fraudulently 
suppressed the facts that he had certain serious ailments such as anaemia, shortness. 
of breath, etc. The Supreme Court pointed out that in order to apply section 45 three 
conditions must be satisfied : (a) the statement of the assured must be of a material: 
fact or he must have suppressed facts which it was. material to disclose ; (b) the 
suppression must be fraudulently made by the policy holder and (c) the policy holder 
must have known at the time of making the statement that it was false or that he sup- 
pressed facts which it was material to disclose. It is unnecessary to refer to the 
other cases on the point. 


Judged from any test we are clearly of the opinion that the defendant has 
el failed to discharge any of the conditions aforesaid and the heavy burden 
laid upon it. 


Before parting with this case, we would like to make an observation. The 
business of life insurance has been nationalised and in the matter of its business 
activities, the Life Insurance Corporation has a great responsibility to the public. 
Whenever claims are repudiated and disputes come to Courts of law, the Life Insurance: 
Corporation should not put up a fight on the pattern of ordinary litigants. But it 
must be on a higher plane, so as to inspire confidence in the public that claims are 
not resisted on frivolous pleas and reckless allegations. AI the relevant materials. 
gathered by the Corporation in the course of its investigation of a particular claim 
should be before the Court to enable it to adjudge the truth. There should bea . 
frank and full disclosure of all the material evidence and no attempt should be made: 
to suppress or withhold the same. , 


It is familiar knowledge that decisions of Courts relating to insurance claims 
acquire great publicity in the area out of which the claims or such disputes arise and 
a big scare will be created in the minds of the public, if impression gains ground that 
claims are resisted without a careful scrutiny or a proper investigation of facts to 
support the defence. Doctors of the Company who certify to the good health of 
the assured and responsible Branch Managers of the Corporation under whose | 
supervision the policies are effected must be examined so that the Courts can have 
the assistance of their evidence while determining the truth. In cases where the 





1. ALR. 1962 Assam 65. ` ` | 3.° AIR. 1962 S.C. 814. 
2. ALR. 1960 Mad.°484. ° 
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defence raises a case of fraud and conspiracy between the assured and the employees 
of the Company, in fairness, the Corporation should, in the first instance, take 
immediate and suitable action against those employees so as to satisfy themselves 
that there has been a fraud or conspiracy. Fair play and .public interests alike 
demand that the Corporation should not retain such dishonest employees in its 
service (without taking action against them). but at the same time repudiate the claims 
under the policy by reason of fraud or conspiracy on the part of such employees. 


In this case we cannot exonerate the Corporation for its omission to examine 
Mr. Bhat, Madura Branch Secretary or Manager (who is still in service) who had 
played a prominent part in the effecting of the policy. We cannot equally exonerate 
the Corporation for its omission to examine the employees of the Company who 
gathered the materials in the stage of investigation and gave instructions for the pre- 
paration of the written statemen 

For all these reasons we dismiss the appeal with costs. 


ARN. , Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Presenr :—MR. Justice G. R. JAGADISAN AND MR. Justice T. VENKATADRI. 

C. Varadarajulu Naidu .. Appellant® 





v. l 
Baby Ammal & Bounambal Amméal and another .. Respondents. 
- Madras Agriculturists Relief Act (IV A 1938), section 13—Debt incurred after the Act—Voluntary payments 
of interest at contract rate—Appropriation by creditor—No reopening and reapportionment. >- 
Tn the case of debt incurred after the commencement of the Madras Agriculturists Relief Act 
the debtor was not entitled to reopen a transaction and demand reappropriation of interest pay- 
ts voluntarily made by him and appropriated by the creditor. 
Appeal against the Decree of the Court of the Subordinate Judge of Vellore 
in Original Suit No. 97 of 1959. . 'e : | 
_ N. R. Raghavachariar, for Appellant. 
E. R: Krishnan and R. Srinivasan, ‘for Respondents. 
The Judgment of the Gourt was delivered by 


Fagadisan, 7.—This appeal is by the first defendant in the ‘suit O.S. No..97 of 
1959, Sub-Court, Vellore objecting to the preliminary decree passed’ against him 
on foot of a mortgage admittedly executed by him. _The objection relates only to 
the interests payable and is based upon the fact thatthe is an agriculturist entitled 
to relief under Madras Act IV of 1938. 


The two defendants in the suit (the appellant and the second defendant) 
executed two simple mortgages for Rs. 7,900 and Rs. 9,000 on 19th February, 1953 
and 7th April, 1953 respectively. On the date of the first mortgage a portion of 
the hypotheca was leased to the plaintiff-mortgagee. ‘The mortgage bonds stipulated 
that interest should be paid at twelve per cent. per annum. ‘There are covenants 
in the two mortgages authorising the mortgagee to deduct the interest payable as 
per the terms of the, mortgage from ‘the lease amount due from the mortgagee to 


„in which she states that all interest due and payable by the mortgagors has been 
appropriated in accordance with the agreement between the parties and that the 
-balance of Rs. 16,900, the principal, is due; she demanded from the defendants 
-payment of that amount with subsequent interest till the date of payments. 


*Appeal No. 138 of 1961. 17th September, 1963. 
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The main defence put forward by the ann was that they were not liable 
to pay interests beyond the statutory rate fixed by Madras Act IV of 1938 they being 
agriculturists, that the appropriation made by the plaintiff-mortgagee at the rate 
of twelve per cent. adjusting the interest towards the lease amount would not be 
proper and would not bind them and that the plaintiff-mortgagee was not entitled 
to recover anything more by way of interest than 5} per cent. . 


The Court below held that having regard to the decisions of this Court the 
appropriation made by the creditor was not liable to be reopened and should be left 
intact. Itis this decision of the learned Subordinate Judge which is now challenged 
before us.~ So far as this Court is concerned, the law is settled by reason of three 
Full Bench decisions :‘ Mansoor v. Sankarapandia1, Chellammal v. Gaffoor Sahib? and 
Muthuswams v. Savarimuthu®: In Mansoor v. Sankarapandia}, it was held that under 
section 13 of the Madras Agriculturists Relief Wt there is no provision for any 
automatic discharge of interest stipulated at a rate higher than that prescribed there- 
in; that there being neither prohibition. against stipulation for payment nor an 
automatic discharge of higher rates of interest agreed to be paia by an eli. 
it cannot be said that when a creditor, in: regard to a debt contracted after the Act, 
with the assent of his debtor added to the principal loan the interest accrued in 
terms of the contract and the debtor entered into a fresh contract.treating the consoli- 
aated amount as principal for the fresh loan, there would be’ anything illegal ‘or 
even a failure of consideration in regard to the new loan. That was a case where 
interest in excess of the statutory rate payable by ani agriculturist was.added to the 
principal amount of the debt and renewed into a fresh debt. Practically that-was a 
case of an appropriation. 7 


In Chellammal v. Gafoor Sahib?, the position is made clearer still. In that case 
which was governed by section 13 of the Act, the question was whether appropriations 
made by the creditor should be reopened at the instance of the debtor. Referring 
to my decision as a single Judge is Subbaraya Chettiar v. Vythinatha Mudaltar*, where 
I have observed that voluntary payments in settlement of accounts by a debtor with- 
out availing himself of the statutory benefits, knowing or unknowingly, .cannot 
ipso facto become illegal, in delivering the judgment of the Full Bench, Srinivasan, J., 
observed as follows :— i : 


“ The above passage appears to indicate that the learned Judge was of the view that in a case 
where a debtor had made a voluntary payment of interest on the basis of the contract rate ee 
for, notwithstanding that that rate exceeded the statutory 1ate, such a payment would not e 
illegal ; the learned Judge clearly appears to have accepted the position that such a voluntary pay- 
‘ments by the debtor would not be open to reappropriation.” 


The. ratio, of the decision of the Full Bench was that in the case of a debt incurred. 

the commencement of the Act the debtor was not entitled to reopen a transac- 
tion and demand reappropriation of interest payments voluntarily made by him. 
It is unnecessary to make a detailed reference to the subsequent Full Bench decision 
in Muthuswam: v. Savarimuthu?. 


Mr. N. R. Raghavachariar. contended strenuously that these Full Bench deci- 
sions require reconsideration and that the real principle which should govern a case 
where a debtor pays more than what he is made liable under the law is that which is 
laid down by the Judicial‘ Committee in Shiba Prasad Singh v. Srish Chandra Nandi”, 
where it was held that payment by mistake would provide a cause of action for 
rectification of the mistake within section 72 of the Indian Contract Act. This 
decision has been referred to inthe Full Bench case, Chellammal v. Gaffoor Sahib’. 
Learned Counsel drew our-attention to the following passage in Shiba Prasad Singh v. 











Srish Chandra Nandi® : . F 
1: (1958),2 M.L.J. 568 7 LLR. (1959) Mad. 3. (1963) 1 M.LJ, 171 (F.B). 

97 (F. J. i i EN - (1961) 1 M.L.J. 240. © ` ee 
2. TLR; (1961) Mad. 1061: (1961) 2 M.L.J ~ 5. (1949) L.R. 76 T.A. 244: (1949) 2 M.L.. 

292: EB) s k 657: LL.R. 28 Pat. 91I3%P.C) | +2 
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“ In this case there was not sufficient- evidence to show why the lessee and his agents made the 
overpayments. They may have acted on ina@equate information, they may have taken a wrong view 
of their legal rights or they may have continued paying at the old rates without giving any thought to- 
the matter, But it is clear that there was no intention to make a present to the lessor of money which. 
was not due. The money was paid under the belief that it waslegally duc. This belief was mistaken. 
In their Lordships’ view that is sufficient to bring the case within section 72 .......-e.- á 
There is much to be said in favour of the view that a debtor who has paid more than 
he is actually liable can always plead a mistake of law, to reopen past payments and 
to readjust his liabilities in accordance with law. But having regard to the fact 
that the decisions in this Court have taken the view that a voluntary payment by a. 
debtor to a creditor in excess of his statutory liability under the Act cannot be scaled 
down in cases where they are incurred after Madras Act IV of 1938, we do not 
think it would be proper at this stage to cast doubts on these Full Bench decisions 
and have the matter posted for consideration before a Fuller Bench. The’ evil 
of unsettling consistent judiciak6pinion would be much greater than the evil of 
laying down what is alleged to be bad law. The Full Bench-decisions should, 
as far as possible, be held to be binding unless they be so glaringly bad as not being 
a conformity with any statute or with any decision of superior Court like the Supreme- 


_. In spite of the strenuous arguments addressed before us by learned. Counsel’ 
for the appellant we are not convinced that the decisions which are against the- 
appellant require reconsideration. a a e 
In the result the appeal fails and is dismissed with costs. paii 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice M. ANANTANARAYANAN AND MR. Justice T. VENKA-- 


Messrs. Solar Works, Madras- © | ° .; Appellant® - 
D. Tn m 

Employees State Insurance Corporation, Madras and anòther.. Respondents. 

Employses State Insurance Act (XXXIV of 1948), sectioa 96 (1 Madres Employees’ State Insi- 
tance Court Rules, 1951, Rule 17—If ultra vires——Application by Em i Insurance Gorporation for- 
contribution by employes smdsr section 75 (2)—Limitation. 

Interpretation of Statates—Rule-making power—If includes power to prescribe limitation. 

Rule 17 of the Madras Employees’ State Insurance Court Rules, 1951, framed under section 96- 
(1} of the Employees State Insurance Act of 1948, is xiira vires of the rule-making power of the State,. 
conferred upon it by section 96 (1) of the Act. There is no valid delegation of power to the State Govern-- 
ment with regard to limitation. l 

Where an Act itself does not provide limitation with reference to a particular matter and the dele- 
gation of power to make Rules is conferred bya section of the ct which does not, expressly or > 
impliedly, relate to the power to prescribe time, the authority to which the power is delegated lihe- 
State in this case) cannot make a rule prescribing limitation. 


Section 964(1) (6) of the Act which confers to:make Rules with regard to the procedure to be- 
fellowes ta processions before the Insurance Gourt and the execution of orders made by such Court 
cannot be availed of and the power under it does not, by necessary implication, include the power to- 
prescribe limitation. - - 

Decision of Kailasam, J., in A.A.O. No. 6 of 1960 not approved. - 

Per Ven kataramen, 7. (in order of reference).—There is a lacuna in the Act in respect of the- 
matter of limitation casus omissus, but it is not for the Court to remedy the effect. 

. Hansraj Gupta Y Official Liquidators of the Dekra Dun, etc., (1982) 64 M.L.J. 403 : L.R. 60 L.A. 13:: 
54 All. 1067 (P.C.) followed. di i 
e Appeal against the order of the Principal Judge, City Civil Court, Madras, 
dated 21st September, 1959, in, C.M.P. No. 629 of 1959, in O.P. No. 31 of 1959- 


G. Krishnamurthi Ayer and S.R. Kumaraswamy, for ‘Appellant. 
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Rangarajan for The Government Pleager and R. Gopalaswami Ayyangar, for 


‘Respondents. 
The Advocate-General (V. K. Thiruvenkatachart) amicus curiae. 


When the appeal came on for hearing before him in the first instance on 

12th January, 1962, the following order of reference was made by 
_ Venkataraman, 7.—This appeal arises out of an application filed under Employees 

State Insurance Act, 1948. ‘The application was filed under section 75 (2) of the 
Act by the Employees’ State Insurance Corporation, to retoyer contribution due from 
the employer, namely the Solar Works, the appellant in this appeal (respondent 
in the application before the Employees’ Insurance Court, the Principal Judge, 
City Givil Court, Madras). The application was filed for the recovery of contri- 
bution relating to the period between March, 1957, to November, 1958. It was 
filed on 21st June, 1959. This Act does not pres any period of limitation within 
which such an application could be filed but rule 17 of the Rules framed by the 
Madras State Government prescribes a period of 12 months from the date on which 
the cause of action arose or the claim became due. There is a proviso that the Court 
may entertain an application after the said period of 12 months, if it is satisfied 
that the applicant had sufficient reason for not making the application within the 
said period. The Corporation invoked the benefit of this proviso in their appli- 
cation. They stated that they became aware of the liability of the employer only 
on 16th February, 1959, when the Insurance Inspector inspected the records of 
the employer. ; Eg 

The employer opposed the claim as barred by limitation and urged that no 
satisfactory reasons had been adduced under the proviso to rule 17 for excusing 
the delay. i Ee Ž a: p: a m 
. At the time of the argument on the application before the Employees’ State 
Insurance Court, it appears to have been contended on behalf of the employer thas 
rule 17 was valid but not the proviso thereto ; ana that under no circumstances 
‘could the delay be condoned. On the other hand, it appears to have been contended 
-on behalf of the Corporation that rule 17 itself was ultra vires the State Government, 
‘because the Act itself did not provide any period of limitation for.such-an appli- 
cation for contribution and on a true construction of the Act it would follow that 
the intention ofthe Legislature was that there could be no period of limitation.at 
all for such an application. P 


The Employees’ State Insurance Court accepted the contention of the Corpora- 
‘tion to a substantial extent, namely, that the Act did not specifically provide for any 
‘limitation and that rule 17 was ultra vires of the Act. At the same-time it was not 
prepared to accept the further contention of the Corporation that there would be 
no limit of time at all for such an application and it held that the period of limitation, 

would; be the same as if arégular suit had been filed in the ordinary civil Court for 
recovering the contribution. .In that view it held that Article 120 of the Limitation 
Act, would apply and, if so, the claim would-be within time. The Court passed 
this order in a batch of applicatians and posted the applications for further considera- 
tion, on the other points at issue. Hoa 


The contention of the learned Counsel for the appellant, Sri G. Krishnamurthi 
Aiyar, is that the Employees’ Insurance Court is wrong in its view that rule 17 
is ultra vires the State Government ; and he says that the matter must go back in 
‘order that the Insurance Court may consider whether there are reasonable grounds 
for condoning the delay under the proviso to rule 17. The learned Counsel for 
‘the appellant does not contend before me that the proviso is invalid as was contended 
on behalf of the employer before the Insurance Court. As against this, Sri Rangarajan 
representing the Government Pleader, who appears for the Corporation contends 
‘that rule 17 is ultra vires the State Government and that on a true construction of 
the Act it should be held that no limitation is prescribed at all under the Act. 
“The further question whether Article 120 of the Limitation Act-would apply has no} 
-been argued before me because it cannot arise. The question ® whether rule 17 


. ‘a 
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as valid ; if so the application should go back for consideration whether there are 
reasonable grounds for condoning the delay or whether rule 17 is ultra vires in which 
case the application should be held to be within ‘time. 


This question was decided by Kailasam, J., in A.A.O. No. 6 of 1960 arising out 
of another application dealt with by the Employees’ Insurance Court in the same 
order. Kailasam, J., took the view that rule 17 is not ultra vires the State, Govern- 
ment; and he remanded that particular application for consideration of the question 
whether there were reasongble grounds for condoning the delay. Prima facie, I am 
unable to share the view of Kailasam, J., and that is why I feel that it is better. 
that the matter is decided by a Bench and I am making this order of reference to 
a Bench. ` 


Section 75 (2) of the Act says that the claims mentioned therein shall be decided 
by the Employees’ Insurance Gow, clause (a), deals with the claim for. recovery of 
‘contribution from the principal employer. Sub-section (3) of section 75 says—. 

“No civil Court shall have jurisdiction to decide or deal with any question or dispute as aforesaid 
or to adjudicate on any liability which by or under this Act is to decided by the Employees’ 
Insurance Court.” ` 

Section 76 says that the institution of proceeaings shall be in the particular 
Insurance Court appointed for the purpose. Section 77 says: 

“* Commencement of proceedings.—(1) The proceedings before an Employees’ Insurance Court shall 
‘be commenced by application. 
(2) Every such application shall be in such form and shall contain such particulars and shall 


be accompanied by such fee, if any, as may be prescribed by Rules made by the State Government 
an consultation with the Corporation.” 


Jt is also necessary to quote section 78 in full: 


“ Powers of Employees’ Insurance Court :—(1) The Employees’ Insurance Court shall have all the 
powers of a civil Court for the p of summoning and enforcing the attendance of witnesses, and 
compelling the discovery and: uction of documents and material objects, administering oath and 
tecording evidence and such Court shall be deemed to be a civil Court within the meaning of 
section 195 and Chapter XXXV of the Criminal Procedure Code, 1898 (V of 1898). 
(2) The Employees’ Insurance Court shall follow such procedure aS may be prescribed 
Rules made by the State Government. : vy 
_ _ (3) All costs incidental to any proceedings before an Employees’ Insurance Court shall, subject 
to such Rules as may be made in this behalf by the State Government, be in the discretion of the 
«Court. : . 
(4) An order of the Employees’ Insurance Court shall be enforceable as if it were a decree 
passed in a suit by a civil Court. ” 


Section 96 (1) of the Act in so far as it is material says : 


** Powder of State Government to make Rules.—(1) The State Government may, subject to the condi- 
ition of previous publication, make Rules not inconsistent with this Act with regard to all or any 
-of the followiig matters— l 

(a) the constitution of Employees’ Insurance Courts, the qualifications of persons who may be 
appointed Judges thereof, and the conditions of service of such Judges ; 

(6) the procedure to be followed in proceedings before such Courts and the execution of 
„orders made by such Courts ; f 

(c) the fee payable in ect of applications made to the Employees’ Insurance Court, the costs 
-incidental to the p ings of such Courts, the form in which applications should be made to it and 
the particulars to be specified in such applications ; ; 


(k) any other matter which is required or allowed by this Act to be prescribed by the State 
ent. 
(2) Rules made under this section shall be published in the Official Gazette and thereupon shall 
„have effect as if enacted in this Act.” 


‘Rule 17 runs thus: 
“ Timitations.—(1) Every application to the Court shall be brought within 12 months from the 

-date on which the cause of actions arose or, as the.case may be, the claim became due : 

Provided that the Court may entertain the application after the said period of 12 months if it 
is satisfied that the applicant his sufficient reasons for not making the application within the said 
period. 

(2) Subject as aforesaid, the provisions of Parts II and III of the Indian Limitation Act, 1908, 
shall, so far as may bd. apply to every such application.” ` 

29 
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The contention on behalf of the employer which found favour with Kailasam, J., 
and which is repeated before me is that limitation is a matter of procedure and, there- 
fore, rule 17 is valid if read along with section 78 (2) and sections 96 (1) (b) and 
96 (2). For the proposition that limitation is a rule of procedure, reliance is placed 
on the observations of the Full Bench of this Court in Kandaswami v. Kannappa'. 
The question there was whether the period of 12 years prescribed under section 48, 
Civil Procedure Code for the last application for execution of the decree is absolute 
or is controlled by section 15 (1 of the Indian Limitation Act which provides for 
exclusion of the period covered by stay or injunction. * In that context the Full 
‘Bench held that both the Civil Procedure Code and the Limitation Act are 
co-enactments relating to procedure which have to be read together and that 
section 15 (1) of the Limitation Act would control section 48 of the Civil Pro- 
cedure Code. 

Dealing with this question, Kailasam, J., Observed : 

“Thus the Act is self-contained regarding the institution. commencement and the procedure to be 
followed by the Employees’ Insurance Court. Rules of limitation are only rules of procedure and 
when the statute empowers the Government to frame Rules regarding the procedure to be followed 
in proceedings before the Employees’ Insurance Court, that includes the power also to prescribe the 
period of limitation. A rule of limitation may cease to be a mere procedure when it defeats the vested 
rights which had already accrued. The Corporation has no vested right to file an application 
whenever it chooses. It cannot be said that the present Rules in any way affect the vested rights. 
The statute authorities the State Government to frame Rules regarding the procedure which includes 
the time before which the applications should be filed. I hold that rule 17 of the Madras Employees” 
Insurance Court Rules, 1951 is within the rule-making power conferred on the Government by 
section 96 (2) of the Employees State Insurance Act. ” 

The reason why I prima facie find myself unable to agree with Kailasam, Ta 
is that if it was the intention of the Legislature that section 78 (2) which Says that - 

“ The Employees’ Insurance Court shall follow such procedure as may be prescribed by Rules 
made by the State Government should govern also the period of limitation within which the 
application should be filed ”’, 
we could reasonably expect it to have been provided for in section 77, which 
deals with ‘commencement of proceedings’. 


Section 77 (2) provides : 


“ Every such application shall be in such form and shall contain such particulars and shall be 
accompained by such fee, if any, as may be prescribed by Rules made by the State Government in, 


consultation with the Corporation. ” 


It would have been the easiest and normal thing to say that it should be filed within 
such time as may be prescribed either by the Act or by the Rules to be framed. 
Section 78 (2) seems, in my opinion, to have more appropriateness with reference to 
the procedure to be followed by the Employees’ State Insurance Court after the 
application is filed. It has to be read in conjunction with sub-section (1) to section 
78, which deals with the powers of the Employees’ Insurance Court, regulating the 
procedure for the enquiry of the applications before it after they have been insti- 
tuted. The question whether an application is filed within time is one anterior to- 
the stage for which the provision is made in section 78, and is one for which we 
could more legitimately expect a provision to be made in the earlier section 77. Irn 
this connection it is relevant to note that some of the sections in the Act itself haye 
specifically provided periods of limitation. Thus section 80 of the Act Says : 

“ Benefit not admissible unless claimed in time.—An Employees’ Insurance Court shall not direct 


the payment of any benefit to a person unless he has made a claim for such benefit in accordance with 
the regulations made in that behalf, within twelve months after the claim became due : 


Provided that, if the Court is satisfied that there was reasonable excuse for not makin gaclaim 
for the benefit within the twelve months after 1t became due, it may direct the payment of the benefit 
as if the claim had been made in time. ” 


Similarly section 82 of the Act runs: 


“ Appeal.—(1) Save as expressly provided in this section, no appeal shall lie from an order of 
an Employees’ Insurance Court. ° 


(2) An appeal shall lie to the High Court from an order ofan Employees’ Insurance Court, if it 
involves a substantial question of law. 


(3) The period of limitation for an appeal under this section shall be sixty days. 
1, (1951) 2 M.L.J. 668 (F.B.) : LLR. (1952) Mad. 441. 
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(4) The provisions of sections 5 and 12 of the Indian Limitation Act, 1908 (1X of 1908) shall 
apply to a under this section.” ~ 

This shows that it is not asif the Legislature was unaware of the necessity o 
providing for periods of limitation where it thought fit to do so. ; 

Section 96 (1) (b) must be interpreted in the same manner as section 78 (2) 
just as section 95 (1) (e) has to be interpreted in the light of section 77 (2). In this 
view of the matter section 96 (1) (b) cannot enlarge the scope of section 78 (2). 
Section 96 (2) on which reliance has been placed cannot really help the appellant 
because it only means that the rule made in section 96 (1) shall have effect as if 
enacted in the Act and, therefore, we must fall back upon section 96 (1). Section 
96 (1) (h) cannot be of much assistance to the appellant because apart from section 
48 (2), section 77 itself does not say that the period of limitation should be prescribed 
by the State Government. In some enactments we find that without prejudice to 
the particular matters specified 2f subjects on which Rules could be framed by the 
Governmnet, the Government may make Rules for carrying out the provisions of 
the Act and its objects. If such a provision has found a place in section 96, it may 
be arguable that there is a power for prescribing the period of limitation, but. 
unfortunately such a general power has not been vested in the Government under 
section 96 (1). Under 96 (1) Rules on particular matters alone can be framed by the 
State Government and even section 96 (1) (A) though it is rather general in scope, 
permits the State Government to make Rules only m respect of a matter which is 
required or allowed by the Act to be prescribed by the State Government. But, 
if on a true construction of sections 77 and 78 of the Act, limitation is not such a 
matter section 96 (1) (h) cannot enable the Government to make a Rule about 
limitation. l i 

The result of this will no doubt be that there is a lacuna in the Actin respect of 
this matter—casus omissus as it is called. But with regard.to this, a few observations 
may be made. The first is that while an Act should be so construed as to avoid, 
if possible, casus omissus, still, we should notstrain the language of the Act where the 
omission clearly appears. As the Privy Council has observed in connection with a 
different matter, in Hansraj Gupta v. Official Liquidators of Dehra Dun, etc. Co.) : 

“ It is either an application made within time, or it is an application made for which no period 


of limitation is prescribed. The case may be a casus omissus. it beso then itis for others than 
their Lordships to remedy the defect. ”’ 


On behalf of the Corporation it can also be argued that while there may be 
some justification for imposing a limit of 12 months within which a claim for benefit 
should be made, it may not be right to impose such a time-limit over a claim by the 
Corporation for contribution by the Employer particularly as the whole scheme 
depends on contributions by the Employer toa large extent. Anyway, it is a matter 
for the Legislature to rectify by arafting the Act clearly. The business of the Court is: 
to interpret the Act as it stands. 

It seems to me that in view of the considerations which I have outlined above, 
it is desirable that the matter is decided bya Bench. The matter is accordingly 
referred to a Bench. ‘The ee will be placed before My Lord, the Chief Justice. 

In pursuance of the aforesaid Order of Reference, this Appeal came on for 
hearing before (Anantanarayanan and Venkatadni, 77.) 

G. Krishnamurthi Ayyar and S. R. Kumaraswamy, for Appellants. 

The Government Pleader (A. Alagiriswamt) and R. Gopalaswami Ayyangar, 
for Respondents. 

The Advocate-General (V. K. Tiruvehkatachari) Amicus curiae. 

The Judgment of the Court was delivered by 


. Anantanarayanan, 7.t—The Civil Miscellaneous Appeal really involves the brief 
~ question whether rule 17 framed by the Government under the Employees State 
„Insurance Act of 1948 (The Madras Employees’ Insurance Court Rules, 1951) 
is intra vires of the delegated powers of the State, or otherwise. ‘The matter has come 
up on a difference of opinion between two learned Judges of this Court, Kailasam, J., 
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táth October, 1963. 
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228 . THE MADRAS LAW JOURNAL REPORTS. [1964 


and Venkataraman, J., taking the view that this is a matter of a casus omissus in 
the Act itself, and hence there is no valid deleZation of power to Government with 
regard to limitation, which would render the rule intra vires of the rule-making 
powers of the State. 

We have heard the learned Counsel for the Employees (Messrs. Solar Works), 
learned Counsel for the Empolyees’ State Insurance Corporation, the learned 
Advocate-General as Amicus curiae and learned Government Pleader. We have no 
doubt whatever that the view expressed by Venkataraman, J., is correct, and that 
the rule, as it stands cannot be supported upon the delegation of powers conferred 
by the Act in favour of the State, in order to make Rules for the purposes of the Act. 

The point is really quite simple, and may be ree expressed in the follow- 
ing form. Where an Act itself does not provide for limitation with reference to a 
particular matter and the delegation of power to make Rules is conferred by a section 
of the Act which does not, expressly or impliedly, ‘relate to the power to prescribe 
time, the authority to which the power is delegated, namely, the State in this case, 
cannot make a rule prescribing limitation. This is because, even under the Consti- 
tution (Article 145 (1) (¢)) where the Supreme Court is authorised to make Rules for 
the practice and procedure of the Court, there is specific reference to a power to 
prescribe limitation for applications to Court. As the learned Advocate-General 
rightly stresses, in the Government of India Act, 1935, List III, Entry 4, the power to 
prescribe limitation was included as part of the Civil Procedure, but a significant 
departure appears in List III, Entry 13 of the Seventh Schedule to the Constitution. 
‘There the power to prescribe limitation has been segregated. The learnea Advo- 
cate-General has also been at pains to furnish us with a table of Central and State 
Acts, all the particulars of which need not be reproduced here, which definitely 
prove that, where the rule-making power is conferred by a section of the Act, and 
it is contemplated that the a ee g authority might also prescribe limitation, 
there is a specific reference to the power to prescribe time, in some form or another, 
in the section concerned. It is sufficient for us to point out that there is an impressive 
list of the Central Acts exhibiting this uniform feature as well as at least ten or 
more Madras Acts, also having the same characteristic. 


When we turn to the matter actually in issue before us, we find further difficulties 
in adopting the view that the rule-making power generally conferred in the present 
case under section 96 (1) (2), namely, the power to make Rules with regard to “ the 
brocedure to be followed in proceedings before such Courts and the execution of orders made by 
such Court’ will, by necessary implication, include the power to prescribe limitation. 
First of all, as the learned Advocate-General has emphasised the liability under the 
Act to make the relevant contributions, the failure to make which has led to the 
application by the employees of the Corporation in this case, is primarily that of the 
employer. ee the default in this respect might be brought to the notice of 
the Corporation only if an individual case arose, and if there is to be a strict rule of 
limitation in this behalf, as envisaged by rule 17, the result may constitute very great 
hardship to the employees and their organisation, and deprivation of the benefits. 


Again, it is note worthy that section 96 (1) (b) which we have just reproduced does . 


not refer, in any sense to a power to prescribe time, or to lay down any rule of limita- 
tion. In the light of the tendency shown in recent time not to consider the power 
to prescribe limitation as merely a part of procedural provisions at least so far as 
legislative competence is concerned, we agree with the argument of the learned 
Advocate-General that section 96 (1) (4) will not authorise the State Government 
to make a rule for limitation as for instance rule 17 ‘which is now in controversy. 
The learned Government pleader for the State has offered no arguments to counter 
this contention. Hence, we agree with Venkataraman, J., that rule 17, as it stands, 
is ultra vires of the rule-making power of the State, and that, in the present case, 
the application by the Employees’ State Insurance Corporation is not time-barred 
in any sense and needs no condonation. The Civil Miscellaneous Appeal is 
dismissed accordingly. In the circumstances we direct that the parties*will bear 


their own costs. 
P.R.N. a Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice K. VEERASWAMI. 
Ramalingam Pillai . . .. Appellant" 
D. l 
Sankara Iyer (died) and others .. Respondents. 
Givil Procedure Gode (V of 1908), Order 21, rules 90 and 92— licability—Execution sale held without 


notice under Order 21, rule 66—Syit to declare invalid and for possesston—If barred—‘‘ Material irregularity 
in publishing and conducting it °—If covers breach of Order 2.1, rule 66. 


Civil Procedure Code (V of 1908), Order 21, rule 22—-Scops—Execution petition for sale filed within 2 years 
of decree—If dispenses with notice under Order 21, rule 66—Sals held without such notice—If void or votdable. 
_ Civil Procedure Code (V of 1908), section 47—Scope—Void sale—Remedy of judgment-debtor—Sutt to declare 
invalid—If barred—Limitation for suit. I 

Limitation Act (LX of 1908), Articles 166 and 181—Applicabtlity. 

Order 21, rule 90, Civil Procedure Code is confined to setting aside a sale on the ground of a 
material arity or fraud in publishing and conducting a sale and would not cover a breach of 
Order 21, rule 66, Civil Procedure Code. The words ‘material irregularity or fraud in publishing or 
conducting it ” in rule 90 of Order 21 cannot be extended to a material irregularity arising out of a 
breach of the requirement of rule 66, namely, failure to serve notice on the judgment-debtor before 
settlement of the sale proclamation. The failure to give such a notice is not merely a material irregula- 
rity in publishing and conducting the sale, but goes to the root of the jurisdiction to sell and therefore 
the remedy of the judgment-debtor is not an application under Order 21, rule 90. A suit by him to 
have the gale declared void and for possession is not barred by Order 21, rule 92. 


_Itis no doubt true that where execution is levied within two years from the date of the decree, no 
notice of the execution petition is required to be given under Order 21, rule 22, Civil Procedure Code. 
But service of notice for settlement of the sale proclamation is an essential condition recedent to the 
jurisdiction to execute the decree by bringing the judgment-debtor’s properties to sale and failure to 
observe rule 66 of Order 21 and serve notice is not a mere irregularity but renders the sale itself 
invalid as one without jurisdiction and the sale would be a nullity inspite of the fact that execution 
is started within 2 years of the decree. Section 47,Civil Procedure Code, would not also be a bar to such 
a suit, because the question involved would not be a matter relating to execution, discharge or satisfac- 
tion of the decree. It cannot be said that the remedy of the judgment debtor is an application under 
section 47 which must be made within the period limited by Article 166, Limitation Act, and that 
therefore a suit filed beyond the period prescribed by Article 166 though it could be converted into an 
application would also be barred. The sale being void need not be set aside. A suit for declara- 
tion or éven for possession only, aoe the sale as void, would be sufficient. Assuming that the remedy 
1s os e A under section 47, the proper Article of Limitation Act applicable is Article 181 and 
no e : 


Appeal against the Decree of the District Court, P in A.S. 
No. 217 of 1959,preferred against the Decree of the District Munsif of Srivilliputtur, 
in O.S. No. 19 of 1958. i 


R. Gopalaswami Ayyangar, for Appellant. G 
K. S. Desikan and K. Raman, for Respondents. 
The Court delivered the following 


JupomenT.—This Second Appeal by the plaintiff is against a reversing judgment 
of the District Judge, Ramanathapuram, and raises an interesting point of law. 
In execution of a decree obtained by defendants 2 and 3 against the appellant, the 
suit property was brought to sale and the first defendant, who was a stranger, was 
the purchaser. The sale was on 25th March, 1957, and was confirmed on 4th 
June, 1957. The suit was instituted in October, 1957, by the appellant for a 
declaration that the sale was fraudulent and void, and for preventive injunction orin 
the alternative for recovery of possession. The appellant sought this relief on the 
` ground that though the decree was passed on 16th July, 1956, and no notice of the 
„execution petition under Order 21, rule 22 was required to be given to him, still, 

inasmuch as the settlment of the proclamation was without notice to him, contrary 
to the provisions of Order 21, rule 66, Civil Procedure Coae, the eventual sale in 
execution was a nullity, and that the failute to comply with the requirements of the: 
a o n amaaa 7 = ` = i 


*S.A. No. 189 of 1961. AoD Í 18th November, 1963. 
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said rule 66 was not merely an irregularity. What appeared to have happened 
was that the decree-holders paid batta on 3rd ‘January, 1957, and the process-server 
did not actually serve the notice in the proceedings settling the proclamation, but 
on 4th January, 1957, he merely affixed the notice on the outer door of the appellant’s 
house. ‘The trial Court was not prepared to accept that the process server went to 
serve the appellant at all, and it found that the sale was fraudulent and the alleged 
service of notice was as good as no notice at all. On that view, the trial Court 
held the execution sale to be void and granted a decree to the appellant for possession. 
On appeal by the first defendant purchaser, the lower appellate Court considered 
that the service of notice by affixture, even assuming that the process server went to 
the plaintiff’s house, was not a proper service, and that this was material irregularity 
and not an illegality which would render the sale null and voia, and that, in such 
circumstances, the proper remedy of the ap t was to have filed a petition under 
Order 21, rule 90, Civil Procedure Code, and tit he having not done so, the suit 
did notlic. The lower appellate Court, therefore, allowed the a peal and dismissed 
the suit. That is how the plaintiff has come to this Court in Second Appeal. 


It is argued for the appellant that this is a case to which Order 21, rule go, 
will have no application, and that, therefore, the proper remedy is a suit. It is 
common ground that the execution petition which resulted in the sale was filed 
“within 2 years of the date of the decree and that, therefore, no notice was required to 
be given to the judgment-debtor in the execution petition. It is also common 
ground that in the proceedings to settle the proclamation, notice is bound to be 
given to the judgment-debtor as required by Order 21, and rule 66. The finding 
of the lower appellate Court, as I mentioned, is that there was no proper service 
of notice on the appellant in those proceeaings. Though the learned Counsel 
for the purchaser wanted to attack this finding, in my view, the lower appellate 
Court should have even gone further and agreed with the trial Court that there 
was no service at all of the notice in the proceedings for settlement of the proclamation. 
The lower appellate Court, without weighing the process - server’s evidence, pro- 
ceeded on the assumption that what he deposed was true. The trial Court appre- 
ciated his evidence and was not prepared to accept it. I think, in taking that view, 
the trial Court was right. If then there was no notice served upon the appellant 
under Order 21, rule: 66, the question directly arises as to whether the present 
suit is barred and the appellant’s only remedy was under Order 21, rule go. 
The argument for the appellant is that in terms that rule does not cover a breach 
of rule 66, as rule go is confined to setting aside a sale on the ground of a material 
“irregularity or fraud in publishing or conducting it. It is said that the words “ pub- 
lishing or conducting it ” will not cover the proceedings for settlement of the pro- 
clamation. In one sense, it may appear that material irregularity in publishing a 
sale may take in, the first step of settlement of a proclamation. This view may also 
appear to be supported by the fact that the whole set of rulés, from rule 64, to rule 
104, is preceded by the heading “ Sale generally”. But, on a closer examination 
T am inclined to the view that the woras “ material irregularity or fraud in publish- 
ing or conducting it ” cannot be extended to a material irregularity arising out of a 
breach of the requirement of rule 66. Separate sets of rules are framed under Order 
21, one set relating to settlement of proclamation and the other to the manner of 
publication of a proclamation of oe Nevertheless, rule go speaks of material 
arregularity or fraud in publishing or conducting a sale. The rule, to my mind, 
will not, therefore, cover any irregularity in the settlement of proclamation. That 
I find is also the view of a Division Bench of this Court in Neelu Nethiar v. Subramania 
Moothan*, The learned Judges there held that an objection to an execution sale 
on the ground that before the drawing up of the proclamation, the notice required 
to be given under Order 21, rule 66 (2), Civil Procedure Code, was not given to 
some of the judgment-debtors was not a matter relating to the publication or con-" 
duct of the. sale within the meaning of Order 21, rule 90. Following this view of 
the scope of rule go, I hold, disagreeing with the lower appellate Court, that the 
I MllaallllllaaIalMllMlMllalMaaasasaiÃiħiħŮŰ 
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remedy of the appellant was not under Order 21, rule 90 of the Civil. Procedure 
Code. 


A second argument for the appellant is that where execution is levied within 2 
years of the date of the decree and therefore no notice of the execution petition is 
required to be given under Order 21, rule 22, service of notice in the proceedings 
for settlement of proclamation is a condition for jurisdiction to execute the decree 
by bringing the judgment-debtor’s properties to sale. No direct authority has 
been brought to my notice on this point. In Jagennatha v. Perumal1, Govinda Menon 
and Ramaswami, JJ., held that the jurisdiction to sell a property could arise in a 
Court only where the owner was given notice of the attachment and sale. On facts, 
it was found in that case that though the execution petition was filed within two 
years of the date of the decree, no notice was actually given of the execution petition 
to the Judgment-debtor. In such circumstances, the learned Judges took the view 
that service of notice as required by Order 21, rule 22 was a condition precedent 
to the jurisdiction of the Court to proceed with the execution and that failure to 
observe that rule and serve notice was not merely an irregularity, but would render 
the sale itself invalid as one without jurisdiction. Learned Counsel for the appellant 
contends that where the execution does not fall within the scope of Order 21, rule 
22, the first notice the judgment debtor could get of an execution petition is under 
Order 21, rule 66 and that if this first notice in such an execution is not given to the 
judgment-debtor, there is no means by ‘which he could know the proceed- 
ings and that such a case should be equated to the case of a failure to give notice _ 
under Order 21, rule 22. In support, reliance is placed upon an obiter dictum 
in-the judgment of Panchapakesa Aiyar, J., in Xarunakaran Nair v. Chathu®. That 
was also a case where no notice was given under Order 21, rule 66. But the learned 
Judge was inclined to think that nevertheless the judgment-debtor had knowledge 
of the execution by some other means. On that ground, he held that there was no 
prejudice by a breach of Order 21, rule 66. In the course of his judgment, the 
learned Judge observed : 

rer eee there may be some rare cases where failure to issue a notice under Order 21, rule 
66, Civil Procedure Code, to the judgment-debtor may make a sale held, without his knowing at all 
about any such proclamation of the sale, a nullity, though, in almost all these cases, the sales can also 
be set aside under Order 21, rule 90, Civil Procedure Code, for irregularity and consequent injury. ” 


The learned Judge went on: 


“ Thus, where a notice under Order 21, rule 22, Civil Procedure Code, is not required, as the 
execution petition is filed within two years of the decree and where the notice under Order 21, rule 66, 
is the very first notice which will go to the judgment-debtor, and such notice is not issued and the pro» 
clamation is drawn up and the sale ia held without the judgment-debtor being ever aware of the pro- 


~ 


clamation or the sale, then the sale so held will be nullity and it will not be a case of mere irregularity 
and any knowledge about the sale or sale proclamation after the sale is over will not alter the matter."s 

With this view of the learned Judge, I am inclined, with due respect, to concur, 
though the point did- not arise in that case for decision on the facts found in it. It is 
generally true thatrule 90 is intended to cover practically all cases of breach 
of the rules relating to the conduct and publishing of execution sales. As was 
pointed out in Vasudeva Kavu Patieri v. Mani Naicka?, rules 54, 66,68 and 72 are 
provisions which have been enacted for the purpose of fetching the best price possible 
and if there was a failure to observe any one of them the sale following thereon could 
in one sense be said to be illegal because illegality consists in the violation of an 
xpress provision of law and that for such illegalities rule 90 provided for a remedy 
and rule 92 prohibits such matters from being made a ground of attack in collateral 
proceedings by way of suit. That was, however, not a case where the sale was 
treated as a nullity. The learned Judges in that case did not hold that rule go 
‘would also cover cases of the kind here in question. . 

Both on the ground that rule go does not cover this case and on the ground 
that the sale for want of notice under Order 21, rule 66 was a nullity, I am inclined 
to the view that the proper remedy of the appellant was not under the former rule. 


l. (41955) 1 M.L.J. 114. 3. (1953) 1 M.LJ. 582 : I.L.R. 1953 Mad 
2. (1956) 1 MLJ. 47, 1143. 
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Sri K. S. Desikan for the purchaser has strongly pressed upon me that even 
on the assumption thatrule go did not cover a failure to give notice under rule 66 
in such circumstances, the appellant’s remedy was in any case an application under . 
section 47 of the Civil Procedure Code and not a suit. His further argument 18 
that, though a suit could, under section 47 (2), be permitted to be converted into 
an application under that section, it would, on the facts of this case, be out of time 
under Article 166 of the Limitation Act. This contention is urged on the supposi~ 
tion that the sale was not a nullity, but was affected by a mere irregularity and was 
therefore only viodable and such a sale required to be set aside. It is also 
stated that any such question will be matter relating to’ execution, discharge or 
satisfaction of the decree. I have already held that the sale in this case was void- 
That being the case, it dia not require to be set aside. As a matter of fact, the suit 
itself was not for setting aside the sale, but for a declaration that the sale was fraudu- 
lent and void. In fact, the appellant need not hava asked for such a declaration but 
not have asked for such a declaration but straight away sought to recover possession. 
on an application that the sale was void in the particular circumstances. In such 
circumstances, even granting that the proper remedy of the appellant was under 
section 47, the article that would be applicable is Article 181 and not Article 166. 
So much appears to be well settled so far as this Court is concerned. Sze Rajagopala 
Iyer v. Ramanujachariar’ and Veeraraghavayya v. Venkataraghavareeddi*. In Ramana v. 
Nallaparaju®, the Supreme Court also ruled that when a sale was inoperative and 
void, an application by a judgment debtor to have it declared void and for appro- 
priate reliefs was governed by Article 181 and not Article 166. 


Mr. K. S. Desikan argued the point of limitation on the basis that the appellant 
could have resorted to section 47. Learned Counsel contended that the stranger 
purchaser was but a representative of the judgment-debtor and the question as to the 
validity of the execution sale was one, therefore, falling within the scope of section. 
47 of the Civil Procedure Code. On the view I have expressed on limitation, this 
question does not require to be decided for purposes of this appeal. Even if the remedy 
of the appellant is only under section 47, the suit regarded as one such application, 


was well within time. 


The Second Appeal is allowed. The judgment and decree of the lower appellate 
Court are set aside and those of the trial Court are restored. In the circumstances, 
there will be no costs. No leave. 


P.R.N. ——— Appeal allowed. Leave refused. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mr. Justice T. VENKATADRI. 


Loganathan, minor and another by next friend and guardian l 

A. Sundaram - <. - Appellants. ® 
2, i a ; : 

Ponnuswami Naicker and others a. Respondents. 

Hindu Law—Debts——Father’s debts—Pious obligation of sens—‘ Avyavaharika’—Debt lawful at 
i nception—Subsequent dishonest conduct of father—Effect on liability of sons. 

Corract Act (IX of 1872), section ETRE prosectuion—Debt incurred and promissory noile executed 
before criminal prosecution—lIf tilegal or unenforceable as opposed to public ability. Subs equent criminal pro- 
ceeding —Effect of. 

An Avyavaharika debt is one involving an element of criminality and one which the father as 2 
decent and respectable man ought not to have incurred. In order to decide whether a debt is 
illegal or immoral, the Court has to examine the nature of the debt, that is the character of it, when it 


originated and if on such examination itis found that at- its inception the debt was not tarnished or 
tainled with illegality or immorality, it must be held that the debt would be binding of the son 





i. (1953) 46 M.L.J. 104: LLR. 47 Mad. aay S.J. 101: (1956) 1 M.LJ. 
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Subsequent dishonest conduct on the part of the father in respect of such liability cannot take away 
the sons liability or obligation in respect of sucg debt. In other words the sons can claim immunity 

only where the debt in its origin was immoral or illegal by reason of the money having been 
obtained by the commission of an offence, but not where the father came by the money lawfully 
but subsequently misappropriated it. It1s only in the former case ‘that the debt answers the 
description of an avyavaharika debt. The vice should be inherent in the debt itself. . 


_ Under section 23,of the Contract Act, an agreement of which the object or consideration is unlaw=- 
ful is void ; the consideration of an agreement 1s lawful unless it is opposed to public policy. 


If a person sets the machinery of the criminal law into action on the allegation that the opponent 
has committed a non-compoundeble offence, and by the use of this coercive criminal process, he 
compels the opponent to enter into an agreement (¢.g., gets a promissory note executed by him in his 
favour, as consideration for dropping the criminal proceedings) that agreement would be treated as 
invalid for the reason that the consideration therefor is opposed to public policy. 


It is for the party setting up the plea to agiduce evidence in support of thesame. Where a promis- - 
sory note was executed long before criminal proceedings were taken in respect of liability incurred eat Lier, 
and there is no direct evidence to connect the criminal prosecution with the execution of the pro- 
misory note, the plea has to be negatived and it cannot be said that the consideration fo. the pro-- 


missory is opposed to public policy. 
$ Appeal against the decree of the Sub-Court, Coimbatore, in O.S. No. 238. 
of 1960. . 


P. R. Gokulakrishnan and S. Jayakumar, for Appellants. 


R. Ramasubbu Ayyar, A. D. Sitaraman, C. Rangarajan and K. Chandrasekaran, for ` 
Respondents. ; 


The Court delivered the following 


JupemenT.—This appeal arises from the judgment and decree in O.S. No. 238° 
of 1958 on the file of the First Additional Subordinate Judge, Coimbatore. The- 
appellants herein are plaintifs 1 and 2. The plaintiffs filed this suit in forma pauperis 
for partition of the suit properties and for separate possession in the joint family 
property and to set aside the decree in O.S. No. 392 of 1955 on the file of the Sub- 
Court, Coimbatore, in favour of defendants 3 to 5, and to declare them not binding- 
on the plaintiffs and also for maintenance for plaintiffs 3 and 4.at the rate of” 
Rs. 30 per month. 


Plaintiffs 1 and 2 are the son and daughter of the second defendant. The 
third plaintiff is the wife of the second defendant, while the fourth plaintiff is the 
wife of the first defendant. The fifth plaintiff is the daughter of the first defendant. 
All of them are residing in Coimbatore. The plaintiffs and the first and second 
defendants form members of a joint Hindu family. Defendants 1 and 2 are the 
sister’s sons of the deceased Rangaswami Naicker, the father the defendants 3, 4 
and 5. After the death of Rangaswami Naicker, in or about 1946, defendants 1 and 2, 
according to allegations made in the plaint, entered into possession of the properties 
unlawfully and misappropriated the income therefrom. When one of the defen- 
dants 3 to 5 became a major, he called upon defendants 1 and 2 to render an account 
of the income of the joint family property, and on their failure to do so, they filed a. 
criminal complaint against them (defendants 1 and 2) alleging unlawful entry and 
possession of the suit property, misappropriation of the income, threat to kill their 
mother and attempt to marry the sister by force. In the meantime, there was also a’ 
Panchayat wherein it was decided ihat the defendants 1 and 2 should execute a 
promissory note’ for a sum of Rs. 0,000 and also give security of immoveable pro- 
perty for the due repayment of the sum. Subsequently, the defendants 3 to 5 filed. 
a suit O.S. No. 392 of 1955, and obtained a decree for a sum of Rs. 16,000. As 
the defendants 1 and 2 had been adjudged insolvents, the property was brought 
to sale. The plaintiffs filed the present suit for partition, separate possession, main- 
tenance and also for declaring that the decrees obtained in favour of defendants 
3 to 9 were not binding on them, on the ground thatthe debt contracted through 
the promissory note was an avyavaharika debt and hence not binding on-the plaintifis,, 

-and that the execution of the promissory note itself was against public policy, namely, 


30 
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that it came into existence, while criminal proceedings were pending against their 
father and defendants 1 and 2. : 


Defendants 1 and 2 have remained ex parte. The fourth defendant, in his 
written statement, which was adopted by the defendants 3 and 5, has stated that 
~when his father died, defendants 3, 4 and 5 were minors, that he left considerable 
properties both moveable and immoveable and that the second defendant taking 
advantage ofthe close relationship with their father entered into possession of their 
property and appropriated the entire income during the management. The fourth 
‘defendant further stated that when they became majors, they called upon the first 
and second defendants to render accounts. Subsequently there was a Panchayat 
-and the defendants agreed to abide by the decision arrived at. A muchilika was 
executed by them. It was decided that defendants 1 and 2 should pay Rs. 20,000 
‘that as part payment they should pay within’ five days Rs. 5,000 and execute a 
Promissory note for Rs. 15,000 and also give security for due payment of the balance , 
of Rs. 15,000. The defendants 1 and 2 did not abide by the terms of the Panchayat. 
On the other hand, they were evading payment of the amount decided by the Pan- 
‘chayat. Subsequently defendants 3, 4 and 5 filed a criminal complaint against 
defendants 1 and 2 and alleged that they ill-treated their mother and also attempted 
to marry their sister in order to avoid the liability. They stated that this promissory 
note had nothing to do with the criminal prosecution and that it was an independent 
transaction. * It was executed by them and they were responsible and liable for 
the amounts appropriated by their father during the management of the estate. 
When the suit was filed the defendants 1 and 2 did not contest the suit and sub- 
mitted to the decree, and subsequently in order to defeat the fruits of their decree, 
they got themselves adjudged as insolvents and when the Official Receiver attempted 
to bring the property to sale, the first and second defendants set up the present 
plaintiffs to file a suit for partition of the joint family property and for cancellation 
of the decrees obtained against them. On these pleadings, the parties went to trial. 
The important question that was considered by the learned Subordinate Judge 
‘was whether the debt under the promissory note was binding on the plaintiffs and 
‘whether the suit promissory note executed by their father was not opposed to public 
policy. ‘The learned Judge found that the promissory note was binding on the 
plaintifs and that the suit O.S. No. 392 of 1955 was not collusive and fraudulent 
and that the decree was binding on the plaintiffs. It is against this finding that the 
present appeal is filed by plaintiffs x: and 2. 


It is common ground that defendants 1 and 2 entered into possession of the 
suit properties. They were in possession of this property for over six years. They 
admitted that they appropriated the income therefrom for their own use and enjoy- 
ment. It is also clear that the third defendant, when he became a major, called 
upon the defendants 1 and 2 to render account. There was a Panchayat and it 
‘was decided by the Panchayat that defendants 1 and 2 should pay Rs. 20,000. It 
‘was also decided that they should pay Rs. 5,000 in the first instance and pay 
Rs. 15,000 subsequently and also furnish security in immoveable property for due 
payment of the sum of Rs. 15,000. This was on the 6th June, 1952. The defendants 
1 and 2 did not either pay cash or execute a promissory note. Subsequently defen- 
dants 3, 4 and 5 filed a criminal eran! alleging mismanagement of the pro- 
perties. But he executed Exhibit B-2 long before the arrest wherein he agreed to 
give immoveable property as security for the sum of Rs. 20,000. 


l Learned Counsel for the appellants raises two points for consideration. The 
‘first is that the promissory note came into existence while the criminal proceedings 
“were pending against their father, and this is opposed to public policy. The second 

contention is that the debt itself incurred by their father is illegal and not binding 

‘on them, being avyavaharika debt. They contended that the liability arising out of 

the misconduct of their father will not make them liable to pay the debt under the 

rule of pious obligation. , i 
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- Taking up the first point into cpnsideration, it is the duty of the plaintiffs 1 
and 2 to prove that the promissory note was executed under the circumstances 
stated in the plaint. The mother, who goes into the witness box on their behalf, 
does not even whisper a word about the circumstances under which the promissory 
note came into existence., She did not depose to any coercion, undue influence or 
pressure being brought upon her husband in the execution of the promissory note. 
On the other hand, the defendants proved beyond doubt that the promissory note 
had nothing to do with the withdrawal of the criminal proceeding. The fourth 
defendant has spoken in detail about the management of the estate by the defendants 
1 and 2, the fathers of the plaintiffs, the execution of the promissory note and the 
subsequent filing of the suit and the compromise decree passed in that suit. One 
of the Panchayatars who has been examined as D.W. 4 has spoken in detail about 
the execution of the promissory ngoje. It is unfortunate that nothing was asked in 
the cross-examination either about coercion or fraud by the defendants 3, 4 and 5 
on defendants 1 and 2. There is very meagre evidence to warrant the con- 
clusion that the promissory note was executed while the criminal Court proceedings 
were pending and that they are against public policy. There is no direct evidence 
to connect the e note with criminal prosecution. In Bhawanipure Banking 


Corporation v. gesh Nandinit, Lord Atkin has observed : 
rere to insist on tion as a consideration for a promise to abandon criminal pro- 
cee is a serious abuse of the right of private prosecution. The citizen who proposes to vindicate 


advantage. ” 


He has ako observed : 


“ But it is also cf course necessary that each party should understand that the one is making his 
promise in exchange or part exchange for the promise of the other not to prosecute or continue prose- 
cuting. ’ 

These observations are relied on in the latest decision of Supreme Court in 
Narasimha Raju v. Gurumurthi Raju, The short question which arose in that case 
was whether the Muchilika which was executed by the appellant and the four 
respondents in favour of another was invalid because its consideration was opposed 
to public policy under section 23 of the Indian Contract Act. Justice Gajendragadkar 
who delivered ihe judgment of the Bench, observed : 

“ Section 23 provides that every agreement of which the object or consideration is unlawful is void, 
and it lays down that the consideration of an agreement is lawful unless, inter alia, it is opposed to pub- 
Ne polity incs ase wesc If a person sets the machinery of the criminal law into action on the allega- 
tion that the opponent has committed a non-compoundable offence and by the use of this coercive cri- 


In this case, there is absolutely no evidence to connect the criminal prosecution 
with the execution of the promissory note. The first point, therefore, fails. 


The next point I have to consider is whether the debt in the pro-note itself is 
avaharika debt. What is an avyavaharika debt was considered in a long catena 

cof cases decided in the various Courts in India. In Jagannath Prasad v. Jugal Kishore*, 
aovavaharika debt is described as one involving an element of criminality, in Durbar 
Khachar v. Khachar Harsur*, as a debt which the father ought not as a decent and res- 
pectable man to have incurred and which is attributed to be due to his failings, follies 
and caprices, in Chhakuri Mahton v. Gnaga Prasad,®, as one which is not lawful, usual or 
customary, in Venugopal v. Ramanadhan®, as one which is not supportable as valid by 
legal arguments and on which no right can be established by the creditor in a Coutt 
of Justice. Therefore, we have to examine the nature of the debt—the character 
of it, when it originated—and, if on such examination it is found that at its inception 
the debt was not tarnished or tainted with illegality or immorality, then ıt must 
«be held that the debt would be binding on the son and the subsequent dishonest 


3. (1941) 2 M.LJ. 726: L.R. 68 I.A. 144: 4, (1908) I.L.R.32 Bom. 348. 

ALR. 1941 P.C. 95. 5. (1912) 39 Cal. 862 : 15 C.LJ. 228. 
2. ALR. 1963 S.C. 107. 6. Ì.L.R. 37 Mad. 458 : 23 M.LJ. 61. 
3. A.LR. 1926 A}l. 89. 
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conduct of the father in respect of such liabiljty cannot take away the son’s liability 
in respect of the debt. A number of cases have been decided in this Court on this. 
aspect. In McDowell © Co. v. Raghavacheiti1, the father was cashier in. Mc. 
Dowell & Go. He removed the cash while he was acting as cashier and when it 
was found out that he misappropriated the money he executed a mortgage bond. 
And the sons later disputed that it was not binding on them. The Bench consisting: 
_ of Sir Arnold White, C.J., and Subrahmania Aiyar, J., held that the sons of a Hindu 
father who committed criminal breach of trust were not liable for their father’s debt. 
In this case eyen at the inception there was a criminality, namely misappropriation. 
of the amount. This case was distinguished in this Court. In Gurnatha Chetti v. 
Raghavalu Chetti®, a Bench consisting of Sir Arnold White, C.J., and Wallis, J., held. 
that where an undivided Hindu father acting as the administrator of a certain estate 
was made liable in respect of moneys received by him and not properly accounted. 
for, the undivided sons could not escape liability for such claim on the ground that 
the debt was the result of a criminal act of the father, unless he showed that in 
respect of the particular amounts claimed the father had made himself amenable 
to the criminal law by doing or omitting to do anything. At page 474 the learned. 
Judges obseived : 

“ The evidence is not in our opinion sufficient to warrant us in holding that the failure by the third. 
defendant to account as an administrator, amounted to a criminal offence. 

In Sanyasayya v. Murthanna®, a Bench of this Court consisting of Sir John Wallis, 
G.J., and iri Aiyar, J., held that the legal representatives of the trustees could: 
not escape liability when their father and grand-father collected the amounts in 
their capacity as trustees but subsequently misappropriated them. In Venkatachar- 
yulu v. Mohan Panda‘, a Bench of Spencer and Odgers, JJ., held that where the prin-- 
cipal filed a suit against his agent, who was appointed to collect the income from the 
two villages, his sons would be liable even though the agent had misappropriated. 
the money tapes bene The learned Judge (Spencer, J.) who delivered the Judg- 
ment on behalf of the Bench observed thus when the sons repudiated their liability 
on the ground that it was not a binding debt: . 

“ The first contention is a novel one and we have not been shown any authority for the theory- 
that the sons are not liable upon contracts and quasi contracts entered intc by their father or upon: 
other similar obligations legally incurred........ ere there is a breach’of civil duties, even: though. 
it may involve some tort or crime,the sons are liable to make it good out of the family property. n 
In Ramasubramania v. Sivakami Ammal’, Venkatasubba Rao, J., in a well-considered 
judgment made an observation that a debt which is not immoral at its inception is 
binding on the son, though subsequently it may be tainted by dishonesty and im- 
morality. Improper, imprudent, unreasonable or dishonest debts are not neces- 
sarily immoral. But liability arising by the commission of offences by the father- 
has been always held to be immoral. The test of benefit to the estate is not a material’ 
T for consideration as the liability of the son depends upon the nature of the 

ebt. In Anandrao v. Co-operative Society®, Leach, C.J., Jadi Krishnaswami Aiyangar, J., 
had to decide a case whether the sons were liable when their father acting as 
Secretary of a Co-operative Credit Society collected money and subsequently mis- 
appropriated it. Leach, C.J., observed that their father had received the money 

wiully on behalf of the Society and the fact that he had at a later stage used it for 
his own purposes, did not alter the liability of the sons. In Venkateswara Temple v.. 
Radhakrishnan’, a Full Bench consisting of Chandra Reddy C.J., Narasimhan and. 
Gopal Rao Ekbote, JJ., reviewed the entire case-law on this subject and they 
observed at page 427: 

_ ,“ What emerges from these rulings is that a son could claim immunity only where the debt in its 
origin was immoial by reason of the money-having been obtained by the commission of an offence, 
but not where the father came by the money lawaii, but subsequently misappropriated it. It is only 


in the former case that the debt answers the description of an avyavaharika debt. If originally the- 
taking was not immoral i.s., if it did not have a corrupt beginning or founded upon fraud, it coulde 
ess e 


1. (1908) L.L.R. 27 Mad. 71. 6. (1940) 2 M.L.J. 179: AIR. 1840 Mad. 
2, (1908) I.L.R. 31 Mad. 472, 828. 

3. (i 963) 1 An.W.R. 308 : A.I.R. 1963 A.P. 
4 . 3 


1918) 35 M.L.J. 661. 7 (1 
LJ. 586: A.I.R. 1921 Mad. 407. 425 (F.B.). 
. A.LR, 1925 Mad. 841. è 
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not be characterised as an avpavaharika debt and the son could not be exempted from satisfying that 
«debtor, The ening event, namely, the misappropriation later on would not change the nature 
-of the debt. e vice should be inherent in the debt itself”. - 

After reviewing the entire case-law on the subject, I cannot say that when 
defendants 1 and 2 entered into possession, it is not lawful as they are trustees de Son 
tort. They are intermteddlers of the estate and they are entitled to collect the 
amount. They are under a civil duty or obligation to render account to the lawful 
owners of the suit property. When they appro priated the income, it is not a 
criminal misappropriation., There is no element of criminality when they made 
use of the income from the properties for their own p se and enjoyment. 
They become liable to the owners of the property. Therefore, the debt in the 
promissory note is not tainted with illegality or immorality at itsinception. The 
pro-note was executed for the amounts due and liable by them to the owners. 
When the debt itself is thus lawfuf, the execution of the promissory note is 
‘binding on the minor plaintiffs. The suit has to be dismissed and has been 
rightly done so by the earned Subordinate Judge. 


The appeal fails and is dismissed. The parties will bear their respective costs 
throughout. | 


P.R.N. — ~ © Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justick K. VEERASWAMI. 


Johara Bibi .. Appellant* 
V. ' 
Subera Bibi and others ~... Respondents. 


ai Mahomedan Law—Gift—Recitals in the deed as to delivery of possession—Effect of—Onus of proof in 
a ase. 


When a donor makes a statement in the gift deed that he or she was in possessioù and put the 


.donee in possession, that is an admission of the donor of the fact of delivery óf possession to the donec. 
“The admission is not irrebuttable or conclusive on the question of delivery of possession. ‘The effect 
of the recital is only that the person who contends to the contrary, namely that no possession was deli- 
vered should establish the contention. . 

Appeal against the Decree of the District Court of Tiruchirappalli in Appeal 
Suit No. 300 of 1960, preferred against the Decree of the Court of the District Munsif 
of Tiruchirappalli in Original Suit No. 88 of 1959. 


P. Sharfuddin, M. R: Krishnan and S. M. Amjad Nainar, for Appellant. 
S. Thiagaraja Ayyar, K. A. Basheer Ahmed and T. Srinivasan, for Respondents. 


The Court made the following: 


ORDER :—The only question in this Second Appeal is whether there was a valid 
gift of the A schedule property in favour of the first defendant-appellant. The gift 
was by her mother, the first plaintiff by a deed dated 7th September, 1949. The 
first plaintiff had three daughters, the fist defendant, one Fathima and another Shar- 
funnissa Begum. She by that document purported to make a gift of several schedules 
of properties to each of the donees of whom the first defendant was one subject to a 
provision that each of the donees will have to secure maintenance to the donor in 
a certain form. The recital in the document was to the effect that the donor was 
in possession and that she put the donee, in this case the first defendant, in possession 
of the A schedule property. Apparently due to misunderstanding the first plaintiff 

purported to cancel the gift, in so far as it related to the first defendant, on 23rd 
~~June, 1958 aud later gave away the A schedule property for charities under another 
‘document dated 25th June, 1958. Having done that, the first plaintiff came to 
Court for a declaration of title and permanent injunction restraining the first defen- 
dant from interference. Both the Courts below were agreed in decreeing the suit 
on the ground that the gift was not completed by delivery of possession. 


* S.A. No. 1409 of, 1961. 20th December, 1963. 
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It is argued rather strenuously, by Mr. Sharfuddin, for the first defendant- 
appellant, that the finding, though concurreft it is, of the Courts below, as to deli- 
very of possession is not binding on this Court and vitiated on account of the fact 
that they misdirected themselves on the correct principles of Mohamedan Law rela- 
ting to gifts. The contention is that the recital that the first defendant was put in 
possession of the A'schedule property was an admission on the part of the first plaintiff 
and that it was binding on her and everyone claiming under her. The contention 
so urged is unexceptionable if other circumstances did not intervene. The law is 
not that in order for a Muslim to make a valid gift there should in every case be a 
physical delivery. All that the law requires is that the donor should put the donee 
in such possession as the matter is susceptible ofas pointed out by this Court in 
Kairum Biv. Mariam Bi}, Where a donor makes a statement in the gift deed that he 
or she was in possession and put the donee in possession, that, of course, is an admis- 
sion of the donor of the fact of delivery o possession to the donee. The effect 
of this is only that the person who contends to the contrary, namely, that no posses- 
sion was delivered should establish the contention. The admission is not irrebutable 
or conclusive on the question of delivery of possession. I do not agree with the 
learned Counsel for the appellant that S.V. S. Muhammad Y usuf Rowther v, Muham- 
mad Yusuf Rowther*®, laid down to the contrary, Learned Counsel relied upon this 
decision as if it laid down that the admission is conclusive and would not admit of 
further enquiry by the Court as to the factum of delivery pursuant to the gift. But 
Rajagopala Ayyangar, J., himself observed in that decision : 

““ The proper rule to apply here as regards the burden of proof would be to hold that the declara- 
tion by the donor of his having parted with Possession was an admission binding upon the parties 
which however they might by cogent evidence disprove; but in the absence of imdependent proof 
by them the presumption raised by the admission ought to suffice to support the deed. ” 

The recital in the gift deed as to delivery of possession will as an admission operate 
as conclusive only in the absence of other proof to the contrary. 


Tn this case the lower app Ilate Court has referred to a number of circumstances 
which led it to the factual conclusion that no delivery was given to the first defendant. 
The first of such circumstances is that there was no mutation of names or change 
of patia for the A schedule to the first defendant. Learned Counsel for the appel- 
lant pressess that under Mahomedan Law for a gift tobe valid mutation of names 
is not in every case a requisite. In support of this proposition reference is made to 
the Principles of Mahomedan Law, 15th Edition, page 1 32. ‘That may be so.- 
It does not, however, help the appellant to succeed for there are other more important 
circumstances relied upon by the lower appellate Court.: One of them is the first 
defendant’s father, Subhan, who apparently was managing the properties on behalf 
of his wife the donor, leased out the very A schedule property to the second defen- 
dant. Another circumstance is that the first defendant did not follow up the gift 
by remittance of the maintenance provided for in the deed. _I consider, therefore, 
that the finding of the lower appellate Court that the donor did not detiver possession. 
of the A schedule property to the ‘first defendant is founded on evidence. A 
factual finding like that supported by evidence cannot be interfered with in 
Second Appeal, especially when there is no misdirection by the lower appellate 
Court on the correctprinciples of law applicable Basc 

The Second Appeal is dismissed ; but having regard to the relationship 
between the parties, I do not order costs. No leave. 3 

K.L.B. ~ Appeal dismissed. 


1, (1960) 2 M.L;J. 110. 2. (1958) 1 MLJ. 14. 
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IN THE HIGH COURT QF JUDICATURE AT MADRAS. 


Present :—MR. Justice T. VENKATADRI. 
K. Mohamed Sheriff : .. Appellant* 


J. 
P. S. Mohamed Thasum Sahib .. Respondent. 
Madras Buildings (Lease and Rent Control) Act (XXV of 1949)—Applicability—Structure on the property’ 
falling down and the stat property beoming only a vacant site—Forum for eviction ngs. 


In execution of an ex parte decree for possession of the suit property against the appellant, the- 


ee took possession. Subsequently the appellant applied for re-delivery of the suit property 
to him on the ground that the Court had no jurisdiction to pass a decree for eviction as the only forum,, 
according to the then prevailing statute, was the Rent Controlle:. 


Held :—The provisions of the Buildings (Lease and Rent Control) Act would not be applicable. 
as the structure on the property had fallen down as the suit property was only a vacant site. The 
Proview of the Act will come into play only when there is structure on the property at the material: 

te. 

Appeal against the Order of the District Judge of Kanyakumari at Nagercoil, 
dated 16th August, 1961 and made in C.M.A. No. 16 of 1961 (E.A. No. 413 of 1961 
in O.S. No. 114 of 1959, on the file of the Court of the District Munsif (Additional). 
of Nagercoil). 


A. Subramania Ayyar, tor Appellant. 
T R. Ramachandran and T. Martin, for Respondent. 
The Court delivered the following 


Jupoment :—This matter arises out of execution proceedings in O.S. No. 114- 
of 1959 on the file of the District Munsif of Nagercoil. The defendant is the appel- 


ex-parte order of delivery and for re-delivery of the suit property to him on the ground: 
that the learned District Munsif had no jurisdiction to pass a decree for eviction, as- 
the only forum, according to the then prevailing statute, was the Rent Controller. 
The learned District Munsif agreed with this contention, allowed the petition and’ 


1961, to the District Judge of Kanyakumari at Nagercoil, who allowed the appeal, 
and set aside the order of the District Munsif, Nagercoil, observing that the provi- 
sions of the Buildings (Lease and Rent Control) Act will come into play only when 
there is a structure on the property. Itis against this order of the learned District. 
Judge that the appellant had filed this Civil Miscellaneous Second Appeal. 


On behalf of the appellant it is seriously contended that when the respondent 
filed a suit for possession of the suit property, the only forum with whom he should’ 
have filed an application was the Rent Controller, Nagercoil. But, when the 
matter came up before the appellate Court, the respondent rightly raised an objec- 
tion that the provisions of the Buildings (Lease and Rent Control) Act would not 
be applicable as the structure on the property had fallen down and as the suit- 

roperty was only a vacant site. I am inclined to agree with the learned District 
Judes that the provisions of the Buildings (Lease and Rent Control) Act will 
‘come into play only when there is structure on the property. ‘To ey this pro- 
position of law, reference may be made to Ellis @ Sons Amalgamated Properties, Ltd. 
v. Sisman}. The facis in that case ate that a house within the Rent Restriction. 
We ee 


* A.A. A. O. No. 135 of 1961. 6th January, 1964. 
‘ 1. L.R. (1948) 1 K.B. 653. 
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-Act was so extensively damaged by enemy ation in 1941, that it was demolished 
by the local authority. Subsequently the landlord, in its place, contructed a new 
house. The old tenant filed an application contending that he has gota right to 

“occupy the new house as he has not ceased to be tenant. It is in that connection 
t hat Tucker, L.J., observed : 

EEEREN AR The original house having ceased to exist, and the tenant not being entitled to claim 
that the protection of the Acts had throughout attached to the plot of land, he has also failed in his 
contention that tle building in the course of erection on these premises was at the material date a 
dwelling-house let as a separate dwelling. That being go, it seems te me that, however unfortunately 
it may be for him, he has no claim to occupy these premises now or at any future time. If this is a 
matter which calls for remedy in view of the unfortunate position of tenants whase houses have been 
destroyed, the remedy must be provided by the Legislature. It is not for these Courts, in an attempt 
to do what may appear to be justice to tenarts, to put a strained and unnatural interpretation upon the 
language of these Acts of Parliament. ” 


h 
This case has been referred and explained in Morles, Lid. v. Slater}. In this case the 
premises were damaged by enemy action and became uninhabitable but the 
tenant was able, and continued, to use them for the purpose of his business. The 
landlords gave the tenant a notice in writing to quit the premises and claimed posses- 
sion. It was held by the Court of Appeal that the premises were originally let as a 
‘dwelling house within the Rent Acts ; they remained the same identifiable pre- 
mises ; the fact that owing to the damage the tenant was prevented from livi 
in the premises did not change the character of the letting. What they pointed out 
is that the premises are still identifiable and still habitable and the tenant has got 
the right to live in the premises. i 


Magarry in his book on The Rent Acts, Fourth Edition at page 83, says that the 
restriction of the Acts.do not inhere in the land after the demolition of the dwelling 
house, but remains only so long as itis there. All these principles have been explained 
in “ Principles of Rent Control” by Andhyaraujina at page 19 thus : 

“ A statutory tenancy also ceases when the house ceases to exist either due to a change of identity 
-or the destruction of the premises, but it is a question of fact whether the identity is destroyed or not. 
But in the case of a contractual tenant even in spite of destruction.of the house, the tenant remains a 
-contractual tenant of the site, and if a new house is constructed on the site, he becomes a tenant of the 
new house. But if his tenancy is determined after the destruction of the house but before the new 
house becomes habitable, no statutory tenancy would arise, for the esserce of the statutory tenant’s 
right is that he must be in possession at the date of the determination of his contractual tenancy. ” 
Learned Counsel also cited Hindu Religious Endowments, Madras v. Rugmini®. In 
that case the Bench consisting of'Beasley, C.J., and Cornish, J., had to consider whether 
the Madras Hindu Religious Endowments Act would be applicable though there is 
„no temple in existence. It is in that connection that Their Lordships observed : 
“ In my view, that section does not assist the appe mai because the proper construction of it 
seemsto me to be that it is to enable the Board to deal with religious endowments, the original pur- 
poses of which subsequent to the Act become impossible of realization, that is to say, by the temple 
ceasing to exist, or religious endowments which come into existence after the passing of the Act and 
the purposes of which are never realised. ” ; 
The learned Judges observed that the Act is not at all applicable because there was 
no existence of the temple. I feel that the conclusion arrived at by the learned 
District Judge seems to be correct. This appeal is dismissed. But in the circum- 
-stances, without costs. 


K.L.B. Appeal dismissed. 
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IN THE HIGH COURT QF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice K. VEERASWAMI. 


N. Kamalammal, wife of A. Manjia Pillai .. Appellant* 
v. 
5. Chakravarthy and others .. Respondents 


Pa imac to go over neighbour's land for repairing other side of the wall belonging to owner of house 
— tis. 


A house owner in order to Tepair his wall on his neaghbour’s side of the premises had the right to 
go to the other side of the wall on the land of his neighbour, the right being u. the nature of a neces- 
sary easement but such an easement did not extend to going over the neighbou1’s roof or terrace for 
that purpose. Further the existence of other methods of attending to the repairs from within the 
property of the plaintiff himself is fatal, to jhe claim to an easement of necessity. 

Appeal against the decree of the Gourt of the Subordinate Judge, Tiruchirap- 
palli, in Appeal Suit No. 237 of 1959 preferred against the decree of the Court of the 
District Munsif of Tiruchirappalli in Original Suit No. 720 of 1957. 


K. Balasubramaniam for R. Gopalaswamt Ayyangar, for Appellant. 
K. G. Srinivasa Ayyar, for Respondents. 


The Court delivered the following 


JupgmMENt.—The husband of the appellant and the 1st respondent own houses 
which are adjacent to each other divided, by a common wall. The appellant’s house 
has got a first floor but that of the 1st respondent has only an open terrace. ‘The 
suit’ of the husband of the appellant was ‘in effect to get a declaration which 
would enable him to have access to the southern wall in the first floor of his house, 
through a staircase inside the 1st respondent’s house, so that he could effect repairs 
to the windows in his southern wall and also white-wash the same. Both the Courts 
below have concurred in dismissing the suit on the view that the appellant had not 
established any such right. 


On behalf of the appellant, it is argued that since she has no other access to her 
southern wall and that as she has an easementary right to light and air through the 
windows in that wall; the Courts below should have given the declaration asked for 
by the plaintiff. It is stated that there is no other access to the southetn wall and there- 
fore the appellant has an easement by. necessity. On behalf of the appellant reliance 
is placed on Bhagavatula Subramanaya Sastry v. Bhagavatulu Lakshminarasimham?. 
In that case all that was held was that a house owner in order to repair his wall on 
his neighbour’s side òf the premises had the right to go to the other side of the wall 
on the land of his neighbour, the right being in the nature of a necessary easement. 
But it was also pointed out in that case that such an easement did not extend to 
going over the neighbour’s roof for that purpose. , But that is what the appellant 
precisely wants in this case, namely, to have access, through the staircase, to the 
open terrace of-the 1st respondent’s house, so that she might effect repairs to her 
southern wall, and the windows on that wall. Apart from that, the trial Court 
as a matter of fact found that there were other methods of attending to the repairs 
from within the property of the plaintiff himself. That finding is-clearly fatal to 
the claim of easement of necessity. 


The Second Appeal is dismissed with costs of the Ist respondent. I am told 
that the 3rd respondent is dead and his legal representatives have not been brought 
on record. The appeal as against the 3rd respondent will stand abated and is 
dismissed. 


No leave. 
" KS. | — Appeal dismissed. 
* S.A. No. 1118 of 1960. 5th Fekruary, 1964. 


1. 16 I.C. 893. 
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IN THE HIGH COURT OF JUDPICATURE AT MADRAS. 
PRESENT :—MrR. JUSTICE ‘K.S. RAMAMURTI. 


Gopaldoss Dwarakadoss family Trust Estate, represented by its 
managing trustee G. Madan Mohandoss and another .. Appellants” 


U. 

Michaelswami Pillai and another Respondents. 

Evidence Act (I of 1872), section 92—Scope and effect—Lease deed in favour of two lesseas— Whether the 
lessor can set up an oral agreement that one of the lessees was merely a urrender of the lease by only one of 
the lessees—Validity of—Section 111 (e) of the Transfer of Property Act (LV of 1882). 

Where a lease deed is in favour of X and Y, section 92 of the Evidence Act, 1872, is clearly a bar 
to the plea by X that Y is merely a surety. Mulchand v. Madho Ram, (1888) I.L.R. 10 All. 421, Foll. 

If there is a plurality of lessees, the surrender must be by all the lessees in favour of the lessor. 
Under the lease which is an indivisible joint one, a right to njo immovable property has been created 
in favour of the lessees jointly and surrender by only one of such lessees, cannot prejudice or affect the 


rights of other lessees. : 


Arumoorthi v. S. E. Committee, A.I.R. 1962 Mad. 360, distinguished. 

Appeal against the decree of the District Court, Tiruchirappalli, dated 5th. 
September, 1960, in Appeal Suit No. 257 of 1959, preferred against the decree 
of the Subordinate Judge of Tiruchirappalli in Original Suit No. 24 of 1958. 


R. Vaithyanathan and P.B. Singarachan, for Appellants. 
K.S. Desikan, K. Raman, K.G. Sreenivasa Iyerand K.L. Balaganapatht,. for Respon- 


dents. 

The Court delivered the following 

JupomENT.—This Second Appeal arises out of a suit, Original Suit No. 24. 
of 1958, Sub-Court, Tiruchirapalli, filed by the appellants for recovery of possession. 
of fhe suit properties and for mesne profits. The first plaintiff is a family trust, 
represented by the managing trustee, and the second plaintiff is a lessee from the. 
first plaintiff under a lease deed, Exhibit A-1, dated goth June, 1957. Their case is. 
that the first defendant was lessee of the suit property for the past several years, 
that Exhibit A-2, dated goth November, 1956, was last of the lease deeds, that the 
first defendant surrendered possession of the properties to the first plaintiff, after 
making an endorsemerit to the effect in the lease deed. Their further case is that . 
even though the second defendant also joined the first defendant in the execution 
of the lease deed, Exhibit A-2, he was merely a surety and that throughout, the 
first defendant alone actually cultivated the land and he alone was the sole lessee. 


The defendants contested the suit on the ground inter alia that both of them. 
were lessees, that the surrender by the first defendant was not true, that he made. 
the endorsement on the misrepresentation by the first plaintiff that it was merely 
an endorsement of the payment of the entire arrears of rent upto date and that,. 
in any event, as the alleged surrender was only by the first defendant it was inopera- 
tive and that, throughout, both have been in possession of the property. 


_ ` The learned Subordinate Judge who tried the suit, decreed the same holding 
that the first defendant alone was thé lessee, and that he actually surrendered the 
property on 27th June, 1957 land also made a written endorsement to that effect 
on the lease deed. On appeal by the defendanis, the learned District Judge allowed 
the appeal and dismissed the suit holding that defendants 1 and 2 were both joint 
lessees cultivating the land and that under section 92.0f the Evidence Act, it was 
not open to the plaintiffs to set up an oral agreement contrary to the terms of the 
lease that the second defendant was merely a surety and not a lessee at all. The 
learned Disirict Judge also held that there was no surrender of the lands by the first 
defendant but that the first defendant himself continued in possession of the property. 
The plaintiffs have preferred the present Second Appeal. 


* Learned Counsel for the appellants contends that the first defendant alone is” 
the lessee actually cultivating the land, second defendant beingjmerely a surety,, 


——— 


* S.A. No. 434 of 1961. 28th March, 1963.. 
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and that section 92 of the Evidence Actis not a bar to such a plea. He also contends 
that the first defendant actually surrendered the lands and that a surrender by one 
of two lessees is sufficient and operative in law to bring about a termination of the 
lease. 


The learned District Judge in paragraph seven of his judgment has given 
his reasons for his finding that both the defendants were actually lessees. I am not 
satisfied that the learned District Judge’s discussion and appreciation of the evidence 
and the probabilities of the case is vitiated by any erroneous approach as to justify 
my interference with that finding in Second Appeal. It is true that the learned 
Subordinate Judge came to a contrary finding but being a question of fact, the 
finding of the learned District Judge is binding on me, as there is no error of law 
committed by the learned District Judge. 


Even otherwise, I am of the opinion that section 92 of the Evidence Act is 
clearly a bar to the plea that the second defendant is merely a surety. In Mulchandy. 
Madho Ramt, the scope of the words in section 92 of the Evidence Act ° 

“ No evidence of any oral agreement or statement shall be admitted as between the parties to any 
such instrument or their representatives-in-interest.” 
came up for consideration. In that case, one Murlidhar executed a sale deed 
of certain houses and other premises in favour of two brothers, Ganga Prasad and 
Mulchand. Several years later Ganga Prasad filed a suit against his brother 
Mulchand for a declaration that Ganga Prasad alone was the real purchaser and 
that Mulchand’s name was only nominally associated with Ganga Prasad in the 
sale deed. Objection was raised that, in view of section 92 of the Evidence Act, it 
was not open to Ganga Prasad to raise such a plea. The learned Judges held that 
section 92 was not a bar on the ground that section 92 would not apply to questions 
raised between the parties on the one side only of a deed regarding their relations of each: 
other under a contract. At the same time the learned Judges pointed out that 
if the dispute arose between the parties ranged on opposite sides, section 92 would 
be clearly a bar. The learned Judges observed thus : 

“We heard argument and gave careful consideration to this proposition, and we have had the 
advantage of conferring with the learned Chief Justice and our brother Straight on the point. We 
are of opmion that the answer to the learned Pandit’s contention is to be found in the proper inter- 
pretation of the phrase as between the parties to any such instrument, the words the parties being rightly read 
to imply the persons who on one side and on the other came together to make the contract. In the 
case before us, the parties in this sense would be the vendor on the one part and the two vendees on the 
other part. As between the vendor and themselves, neither of the vendees would be heard to plead, 
or would be allowed to offer, oral evidence to show that both were not ies to the buying of his 
house. Neither vendees could resist the vendor’s claim for the price, or for any other relief properly 
arising to him out of the contract, on a plea intended to show that one'of the two was a nominal party 
only to the contract. Similarly one of the several obligors of a bond or bill of exchange would not be 

~ allowed in answer to the obligee’s action on the joint instrument to maintain a plea that he was a 
surety only.” i , ` 

From the above passage it is clear that it is not open to the first plaintiff, who 
is ranged in the opposite side as against the second defendant to plead that the 
latter is merely a surety. : 


In Krishna Charan Barman v. Sanat Kumar Das?, in a suit on a mortgage executed 
by six persons some of the defendants-mortgagors raised a plea that even though 
the mortgage bond was a joint one there was a contemporaneous oral agreement 
with the mortgagee, that each mortgagor should be separately liable for the share 
of the mortgage amount advanced to him, and that on the payment by any one 
of them of the amount due on his share he and his property mortgaged by him 
would be released from all further liability. The learned Judges rejected that plea 

ewlolding that such a contention would completely evade and nullify the provisions 
of section 92- of the Evidence Act. 


* In Muthukumaraswami v. Govinda’, in a suit on å mortgage executed by two 
persons one of the mortgagors set up an oral agreement that.as between the mort- 
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gagce and himself he was to be in fact only a surety. Such a plea was held to be 
clearly barred under section 92 of the Evidence Act. I, therefore, hold that it is 
not open to the first plaintiff to contend that the second defendant was only a surety 
and not a lessee. 


Learned Counsel for the appellant drew my attention to a recent judgment 
of Ramakrishnan, J., in Arumoorthi v. S.E. Commitice}. There the question arose 
whether oral evidence was admissible to show that a document which, on the face 
of it, purported to be a rectification deed, really represented a sale transaction. 
The learned Judge held that section 92 did not bar suck a plea as it merely relates 
to the real character of the transaction and not to the contents of the deed nor to 
the terms therein. In my opinion, that decision has no application to the facts of 
the present case and is easily distinguishable. 


It was next argued by the learned Counsel for the appellants that the finding 
of the learned District Judge that the first defendant did not actually surrender the 
lands is wrong and the question has not been considered from a proper or correct 
perspective. I think there is considerable force in this contention of the learned 
Counsel. On this portion of the case, the learned District Judge, while differing 
from the learned Subordinate Judge has simply indulged in speculative and con- 
jectural theories. He has overlooked that the endorsement Exhibit A-3, in the 
lease deed is very clear and specific and that a mere look at the endorsement shows 
that the whole of it must have been written at one and the same time and that there 
is no scope for any subsequent interpolation. The learned District Judge has 
reversed the position and has completely overlooked that the burden is very heavy 
upon ‘the first defendant to rebut the (strong) presumption arising against him by 
reason of the written endorsement. The only evidence that is adduced is his own 
interested testimony which is discrepant. The learned Judge has misread the 
evidence of P.W. 3, the scribe, whose evidence is to the effect, that the first defen- 
dant signed the endorsement only after the whole endorsement was written. It 
is rather surprising that, while discussing the evidence and the probabilities, the 
learned Judge took the view that the burden was upon the plaintiffs to explain 
‘why an endorsement of surrender was made by the first defendant overlooking that 
the burden was clearly upon the defendants to explain why he made such an endorse- 
ment if he really did not surrender the property. As I mentioned above the entire 
approach of the learned District Judge to the problem was erroneous and I am 
unable to accept this finding. In fact, the learned Judge did not record a finding 
as to why the first defendant subscribed to such an endorsement. The evidence 
and the probabilities of the case discussed by the learned Subordinate Judge leave 
no room for doubt that the first defendant should have really surrendered and made 
the endorsement and subsequently trespassed upon the’ property. 


The question, however, remains whether such a surrender by one only of the 
two lessees would terminate a lease. Section 111 (e) of the Transfer of Property 
Act provides that : 


“ A lease of immovable property determines by express surrender ; that is to say in case the 
lessee yields up his interest under the lease, to the lessor by, mutual agreement between them.” 


I am of opinion that if there is a plurality of lessees, the surrender must be by 
all the lessees in favour of the lessor. Under the lease which is an indivisible joint 
one, a right to enjoy immovable property has been created in favour of the lessees 
jointly and a surrender by one ot such lessees cannot prejudice or affect the rights 
of the other lessees. 


In Leek and Moorlands Building Society v. Clark?, it was held that, in the absence” 
of express words in the lease, one of two joint lessees cannot surrender rights held 
jointly before the full period of lease has run out and that the lessee who has ndt 
joined in the surrender was not estopped from asserting his rights as a joint tenant. 
. In that cas., it was observed that all the lessees have the right to the term and 


l. ALR. 1962 Mad. 360. 2, LR. (1952) 2 QB. 788. 
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all must concur if tthis right is to be abandoned. (Vide Hill and Readman’s Law 
of Landlord and Tenan, thirteenth edifion, page 467). 


The learned Counsel relied upon the judgment of the Bombay High Court 
in Devu Subhana v. Baduruddin Hussain), and the judgment in Sheikh Kubir Munshi v. 
Baikunta Chandra Shaha®. In the first case, the question arose under the special 
provisions of Bombay Tenancy and Agricultural Lands Act, in which there is a 
specific provision to the effect that the tenant may terminate the tenancy at any time 
by surrendering his interest as a tenant in favour of the landlord. In view of this 
specific provision, it was Held that the word interest denoted that one of several 
tenants could surrender his share. In the Calcutta case*, the facts were that the 
lease itself was granted to two lessees in equal shares and possessed and enjoyed by 
them separately even though it was under a single document. Under those cir- 
cumstances, it was held that a relinquishment made in favour of the landlord by 
one of the tenants affecting his share would be valid. Those two decisions relied 
upon by the learned Counsel for the appellants, have, therefore, no application to 
the facts of the present case. 


Learned Counsel for the appellants also relied upon a judgment of the Nagpur 
High Court in Rindu v. Vithoba? ; but in that case, the tenant, while surrendering, 
had executed a document and that document was construed as an assignment of 
the interests of one of the joint tenants, with the result that the lessor and the other 
lessee became entitled to joint possession. The position here is completely different. 
There is no deed which can be construed as operating as an assignment of the inte- 
rests of one of the lessees, though not operative as a valid surrender. I am, there- 
fore, of opinion that the surrender by the first defendant is inoperative to put an 
end to the lease with the result that the lessees are entitled to continue in 
possession and the first plaintiff had no authority to grant a lease in favour of the 
second plaintiff. 

Mr. K.G. Srinivasa Iyer, appearing for the second defendant, stated at the 
time of the hearing of the Second Appeal, that his client has surrendered whatever 
rights he had in the lease. It is impossible to take note of this alleged surrender 
by the second defendant at this stage which would prejudice the rights of other 
parties. I, therefore, decline to take note of the same. 


The Second Appeal fails and is dismissed but, under the circumstances, the 
parties will bear their own costs. Leave refused. l 


K.L.B. ee Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice K. VEERASWAMI. 


Messrs. K.O. Mohomed Sulaiman & Co., and others .. Petitioners* 
D. o ; 


The Deputy Commissioner of Commercial Taxes, Rundall’s 
Road, Vepery, Madras y 


Madras General Sales Tax Act (I of 1959), section 39-—Power of revision under—When could be exercised 
—Order of “ nil tax ” assessment not communicated to the assessee—Effect. . 


On the date when the Madras General Sales Tax Act, 1959, came into force, proceeding agamst 
the petitioner were pending, whether those proceedings were to be regarded as relating to escaped 
turnover or not. The assessment file clearly indicates that a step having been taken to assess the 
petitioner, the proceedings in respect thereof were pending on lst April, 1959. * That being the case, 
the contention that, as në proceeding was pending on the date of repeal of the Madras General Sales 
Tax Act, 1939, there was no longer jurisdiction to proceed against the petitioner should be rejected. 


The scheme of section 32 of the Madras General Sales Tax Act, 1959, suggests that the power of 
revision is directed against the order of the authorities below the Deputy Commissioner in respect of 
tvhich the appeal time had expired. Sub-section .(2) of section 32 clearly says that the Deputy 
Commissioner shalt not pass an order under sub-section (1), if the time for appeal against the order has 
pr 


Quai 


* W.Ps. Nos. 855, 933 and 935 of 1961. 22nd April, 1963.- 
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not ior hese In the instant case, it cannot be said that the time for appeal against the order has 
expired, because the time for appeal would only comfnence from the date of communication of the 
order, and there being no communication of the order at all to the petitioner, the power of revision 
cannot be exercised. 


The suo motu power of revision under section 32 of the Act, to revise an earlier order of assess- 
ment cannot be exercised before and until that order was communicated to the assessee, irrespective 
of whether such orde®Tesulted in tax or nil tax. It is a cardinal principle of law that no one can be 
asked to show cause against something of which he had never had notice or knowledge. 


Periasami v. State of Madras, (1962) 2M.L.J. 152, distinguished. 


Petition under Article 226 of the Constitution ofe India praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be 
pleased to issue a writ of éertiorari calling for the records of the Deputy Commis- 
sioner of Commercial Taxes, Madras, in his proceedings No. SMR 26/61-62 and 
. No. SMR 27/61-62 respectively, relating to assessment orders Nos. A 5/613/54-55 
and A 8/975/54-55 respectively and quash the orders dated 15th and 16th 
July, 1961, made therein respectively. 

K. Rajah Iyer for T. T. Srinivasan, A. N. Rangaswami and B.T. Seshadri, for 
Petitioners. 

S. Mohan for Additional Government Pleader (V. Ramaswamt), for Respondent. 


The Gourt made the following 

Orprr.—The petitioner, who wasa dealer in hides and skins at Madras, 
made no return r the provisions of the Madras General Sales Tax Act, 1939, 
for the year 1954-55. He had not taken out licence for the year and he was appa- 
rently not prompted to file a return on his understanding of the law that it was 
only in the case of a licensed dealer in these goods any tax liability arose. In fact 
this Court also was of the opinion that dealings in hides and skins not covered by a 
licence were not chargeable to tax. This view was not accepted by the Supreme 
Court which held that such transactions would be liable to multi-point tax under 
section 6A of the Madras General Sales Tax Act, 1939. The Deputy Commercial 
Tax Officer, Madras, by his notice, dated 26th June, 1956, called upon the petitioner 
to produce his accounts on a specified date. On that date the Deputy Commercial 
Tax Officer scrutinized the accounts but nothing transpired immediately thereafter. 
From the assessment file sent 7 to this Court, it however, appears that the Deputy 
Commercial Tax Officer on the basis of his check of the accounts assessed the turnover 
and made a draft assessment order, but keptit at that, pending receipt of instructions 
regarding the assessment of dealers who had failed to take out licence. The Deputy 
Commissioner of Commercial Taxes issued a notice, dated 24th April, 1961, followed 
by a revised notice, dated 2oth July, 1961, to the petitioner, asking him to show 
cause why the turnover specified therein relating to transactions in hides and skins 
not covered by licence should not be brought to tax, as proposed. This petition 
for prohibition is to forbid the respondent, the Deputy Commissioner of Commercial 
‘Taxes, from proceeding further pursuant to these notices. 


It may be mentioned that in the meantime, as again appears from the assess- 
ment files before this Court, the Assessment Commercial Tax Officer made an order 
dated 17th October, 1959, fixing the trunover at Rs. 36,56,291-9-4 but stating that 
the petitioner being a non-licensee, none of the items of the turnover was taxable. 
The notice of the Deputy Commissioner purported to be one under section 32 of 
the Madras General Sales Tax Act, 1959, which came into force with effect from 
ist April, 1959 and to revise the said order of the Assessment Commercial Tax 
Officer. The order of assessment, dated 17th October, 1959, it is common ground, 
has not till to date been communicated to the petitioner. 

The rule of prohibition is asked for on more grounds than one. The first - 
of them relates to the effect of r of the Madras General Sales Tax Act, 1939 
by section 61 (1) of the Madras eral Sales Tax Act, 1959. In relation to thé 
suo motu proceedings of revision set in motion by the Deputy Commissioner of Qom- 
mercial Taxes, it is contended that since no proceeding was pending to assess the 
petitioner for 1954-55 when the new Act came into force, there is no longer any 
power to bring the petitioner to charge. The scope and effect of section 61 
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was considered by this Court in Ratanchand Chordia v. State of Madras’ and 
the connected petitions andit is wholly unnecessary to reiterate what I stated 
in those petitions. In this particular case it may be observed that even before 
the new Act came into force the assessing authority had taken steps to call 
upon the petitioner to produce the accounts, which he checked and with 
reference to which he determined the turnover. He, however, did not pass an 
order of assessment actually, though a draft order was prepared, as apparently in 
the state of understanding of the law then, he wanted to be assured of the instruc- 
tions of higher authoritiesas to what should be done in the case of dealers in hides 
and skins who had failed to take out licences. On the date, therefore, when the 
new Act came into force, proceedings against the petitioner were pending, whether 
those proceedings were to be regarded as relating to escaped turnover or not. The 
assessment file clearly indicates that a step having been taken*to assess the 
gaara the proceedings in respect thereof were pending on Ist April, 1959. That 
ing the case, the contention that, as no proceeding was pending on the date of 
repeal of the earlier Act, there was no longer jurisdiction to proceed against the peti- 
tioner, should be rejected. 
The next contention for the petitioner is that since the petitioner had not filed 
any return for 1954-55, rule 17 of the Madras General Sales Tax Rules, 1939, 
and the corresponding section 16 in the new Act and rule 12 made thereunder would 
apply. In support of the contention that where an assessee filed no return at all, 
it would be a case of escaped turnover attracting the procedure relevant thereto, 
my attention has been invited to State of Madras v. Balu Chettiar?, and State of Madras v. 
Ibrahim Kunhi?. But it appears to be unnecessary to go into the question whether 
the petitioner’s case was one of escaped turnover or a case of original assessment under 
section 9 of the old Act corresponding to section 12 of the mew Act. Whether it is 
the one or the other, the point raised is common to both, namely, that the procedure 
prescribed under rule 12 of the Madras General Sales Tax Rules, 1959, has not been 
followed. Rule 12 requires that if no return is submitted bya dealer, the assessing 
authority, before taking action under rule 11, should issue a notice to the dealer and 
make such enquiry as he considered necessary. It is not the case for the Department 
that this procedure had been complied with. The contention for the petitioner is 
therefore, that when the procedure prescribed by this rule wasnot followed the assess- 
ment order, dated 17th October, 1959, was not a valid one and should be treated 
as non est. On that basis the further contention is that there was nothing for the 
Deputy Commissioner to revise. It is true that if the turnover that was assessed, 
though to nil tax, by that order is regarded as escaped turnover, it was certainly 
incumbent upon the Department before making the order to give an opportunity 
to the petitioner to show cause against the proposal to assess the escaped turnover. 
On the other hand, if the turnover was not regarded as escaped turnover but was 


~ 


' proposed to be assessed in the ordinary way as original assessment, even so rule 12 | 


required a notice to go to the petitioner, and the Department to make such enquiry 
as it considered necessary. Due to failure to follow this procedure, there is force in 
the contention for the petitioner that the assessment order itself was not valid. 
But I need not rest my judgment in this case merely on this point. 


The other contention urged for the petitioner, namely, that in the circumstan- 
_ces of the case the Deputy Commissioner has no jurisdiction at all to act under 
section 32 should in any case, in my opinion, be accepted. It has already been 
mentioned that the order of Assessment Commercial Tax Officer, dated 17th 
October, 1959, has never been communicated to the petitioner down to date. What 
is the effect of this upon the Deputy Commissioner’s suo motu power to revise under 
section 32? The scheme of that section suggests that the power 18 directed against 
the order of the authorities below the De uty Commissioner in respect of which the 
‘appeal time had expired. Sub-section (2) of section 32 clearly says that thé Deputy 
Commisionse shall not pass an order under sub-section (1) if the time for appeal agatnst 
the order has not expired. Certainly in this case it cannot be said that the time for 
MIE OTOT Oe ee a 
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appeal against the order has expired because the time for appeal would only com- 
mence from the date of the communication ff the order, and there being so com- 
munication of the order at all to the petitioner, it stands to reason that section 32 (2) 
(a) has not been complied with. No daub, the order, dated 17th October, 1959, 
resulted in nil tax. Nevertheless it was an order of assessment. 


It cannot be said that it is only where an order resulted in a charge to tax it 
was an assessment order and not otherwise. An assessment is but a process of ascer- 
taining the net turnover chargeable to tax or not after applying the provisions of 
the Act. That process was beyond doubt applied befere the order, dated 17th 
October, 1959, was made. It may be that where the order resulted is no tax, ‘the 
assessee might not prefer an appeal. But it should not be lost sight of that when the 
order fixes the turnover at a certain figure, it Was open to the assessee if he felt aggrie- 
ved by'such fixation to take the matter in appeal, though there might be no tax liabi- 
lity under the original order. I think, therefore, that in appreciating the scope of 
section 32 (2) (a) the accident of the assessment order actually resulting in no tax 
liability can have no significance. Quite apart from this, I am also unable to see 
how a power of revision can be exercised in relation to an order which has never 
been communicated to the person to whom it is intended. It is a necessary re- 
quisite to the exercise of the power of revision that the person who would be affected 
by that should be called upon to show cause against the popa It is patent that 
this requisite cannot be complied with unless the order had been communicated to 
the person affected. From that standpoint also it seems to me that the impugned 
notices proposing to revise the order, which was not communicated at all to the peti- 
tioner, is illegal and without.jurisdiction. It may be recognized that for an assess- 
ment order to be valid, it necd not necessarily be communicated to the assessee. 
But that does not mean that when the power of revision is sought to be exercised, 
it could validly be done when the person affected had not been told of the order 
to be revised. 

The learned Additional Government Pleadet strongly relied on Pertasami v 
State of Madras1, and contended that even in such cases the power of revision could 
be exercised. But that was not the point which was decided in the case. On facts, 
of course, the order of assessment there, was made on 28th December, 1954, which 
was never communicated to the assessee and the notice proposing to revise under 
section 12 of the old Act was apparently communicated to him on 26th February, 
1958. ‘The order in revision was made on 18th September, 1958. The original order 
has here, resulted in no tax, though the relative turnover was fixed. Against the 
order of the Commerical Tax Officer in revision the assessec filed an appeal before 
the Tribunal but unsuccessfully, the Tribunal being of the view that the exercise of 
the power of revision in the case was not barred by limitation. This Court agreed 
with that view and dismissed the Tax Revision Petition filed by the assessee. The 
question in that case was merely approached from the standpoint of limitation, not 
of jurisdiction. It was observed that if limitation for filing an appeal by the assessee 
would commence only from the date of the communication of the order, ihere was 
mo Treason to apply a different principle to the case of the exercise of suo motu power of 
revision. The Gourt, therefore, held that when the original order of assessment was 
never communiated to the aSSESsEC, ILO question of limitation could arise. It may 
be seen, therefore, that the question that has been raised in the instant case was not 
before the Court and was not decided in that case. 


In my opinion, the suo motu power of revision under section 32 of the Madras 
General Sales Tax Act, 1959, to revise an earlier order of assessment cannot be exer- 
cised before and until that order was communicated to the assessee, irrespective of 
whether such order resulted in tax or nii tax. I come to that conclusion oth from 
the scheme of section 32 and also for the reason that no one can be asked to show 


cause against something of which he had never had notice or knowledge. x _ 
The petition is allowed with costs and the rule nisi is s made absolute. : 
K.L.B, = EE _ Petition allowed. 
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IN THE HIGH COURT pF JUDICATURE AT MADRAS. 
PRESENT :-—Mr. Justice K. VEERASWAMI. 


T. R. Sitharamiah and others .. Appellants* 
v. 
Elappan ee Respondent. 


Givil Procedure Code (V of 1908), Order 22, rule ee by Hindu widow—Surrender of 
estate pending sutt—Fatlure of ane to continue sunt—Abatement and dismissal of sutt—Fresh swit by sut- 
rendsree—If barred—Order 22, rule 3—Death contemplated by—If covers fictional death. . 

Order 22, rule 9, Civil Procedure Code has no application to a case where a Hindu widow who 
has instituted a suit surrenders her estate to reversioner and the suit abates and is dismissed for failure 
of the surrenderee to continue the suit. Consequently a fresh suit by the surrenderee reversioner on 
the same cause of action 1s not barred by @rder 22, rule 9 (1). 


Death which is contemplated by rule 3 of Order 22 is physical death and not a fictional death. 
A surrender by a Hindu widow does not amount to a real death. The surrender amounts to nothing 
more than a self-effacement and in that sense a fictional death. A surrenderee from a Hindu widow 
is not her legal representative. He takes the property not as her heir but as the successor of the 
last male owner and his failure to come on record and continue the suit resulting in abatement 
cannot operate as a bar to a fresh suit by him. 


Ave against the Decree of the Subordinate Judge of Vellore in Appeal Suit 
No. 376 of 1960, preferred against the Decree of the District Munsif of Tirupattur 
in Original Suit No. 115 of 1955. 


N. R. Raghavachari, for Appellants. 
T, L. Nagaraja Rao, for Respondent. 
The Court delivered the following 


Jupcmenr.—This Second Appeal raises an interesting question as: to the 
scope of Order .2, rule g of the Code of Givil Procedure. The legal representatives 
of the plaintiff are the appellants. The suit was for a declaration of the plaintiffs 
title to the suit properties and for recovery of possession thereof from the respondent. 
The properties admittedly belonged originally to one Ramakrishna Ayyar, who died. 
in April, 1903, leaving his son Ramachandran and widow Ramammal. Rama- 
chandran died in October, 1903, and his mother, as his heir, succeeded to the suit 
properties. Ramammal instituted Original Suit No. 440 of 1952, on the file of the 
Court of the District Munsif of Tirupattur against the respondent for a declaration 
of her title to the suit properties and for recovery of possession thereof. She claimed 
that the respondent was her lessee and was denying her title by setting up adverse 
possession. While this suit was pending, she surrendered the suit properties to the 
plaintiff in the preserit suit on 6th September, 1954. Original Suit No. 440 of 1952, 
for some reason, was not pursued by the present plaintiff with the result it was dis- 
missed on 6th September, 1954, for non-prosecution. The suit out of which this 
Second Appeal arises was instituted on 5th February, 1955. This suit proceeded on 
the basis that the respondent was a lessee and the plaintiff as a surrenderee was 
entitled toevict him. The trial Court took the view, the lower appellate Court 
agreeing with it, that the suit was barred under Order 22, rule 9 of the Code 
of Civil Procedure and dismissed it. On the other issues, both ‘the Courts below 
found. that the surrender was true, that the plaintiff had title to the suit properties 
and that the defendant was a tenant. liable to be otherwise evicted. The only 
question in this Second Appeal is, therefore, whether the view of the Courts below 
as to the scope of the said rule is correct. - 


‘ Sub-rule (1) of rule 3 of Order 22 of the Code of Civil Procedure provides for 
the procedure in case of death of one of several plaintiffs or of sole plaintiff. Sub- 
“ule (2) of the same rule indicates the éffect of failure to take steps under the ` first 
sub-rule. “If on the death of a plaintiff the cause’ survives and the legal represen- 
tatives are not brought'on record by an application made within the prescribed 
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period of limitation, the suit shall abate. In guch a case, rule g (1) raises a bar toa 
fresh suit on the same cause of action. Sub-ruie (2) of this rule provides for setting 
aside the abatement by an‘application, on sufficient cause being shown for not tak- 
ing steps within the period of limitation. The Courts below thought that a surrender 
by a limited owner like Ramammal amounted to a civil death and to such a case 
rule 3 of Order22 will be attracted. Apparently their view was that death with- 
in the meaning of that rule would include a civil death, so to speak. In my opinion, 
this view of the rule is not warranted. No one will suggest that a widow who sur- 
renders her limited estate under the Hindu Law sufferssthereby a physical death. 
But, as under her personal law, surrender has the effect of accelerating succession, 
and succession can open only on the death of the limited owner, the fiction has been 
introduced by Courts that by surrender succession is accelerated as if she suffered a 
death. In other words, it is an assumed death,«an abstraction or fiction of the law. 
That is what the Supreme Court point out in Natvarlal Punjabhai and another v. Dadhu- 
bhai Manubhai and others!, It was thus observed :— 


‘‘ Nobody says that the surrendering widow actually dies. It is a fiction of law pure and simple 
od y 


It was also mentioned by the Supreme Court that the law of surrender by a Hindu 
widow, as it stands at present, is for the most part, judge-made law, though it may 
not be quite correct to say that there is absolutely no textual authority upon which 
the doctrine could be founded, at least, impliedly. 


There is no indication in Order 22, rule 3 of the Code of Qivil Procedure 
that it includes or comprehends such a fictional death. This rule has application 
not only to Hindus but to all communities, whatever their’ personal law may be. 
There is nothing like asurrender of a limited estate by a widow and a civil death 
suffered thereby under the Muhammadan Law or the principles of law applicable 
to Christians. The rule only speaks of death and, it appears to me death in a phy- 
sical sense, not as an abstraction or in a fictional sense. In the case of a surrender 
by a Hindu widow, there is nothing more than a self-effacement leaving a widow 
physically alive, so that it would be quite inappropriate to say that she died actually 
by surrender. The language in sub-rule (1) ofrule 3, to my mind can only apply to 
ab aaa death of plaintiff. Article 176 of the Limitation Act prescribes limitation 

or an application to have the legal representatives of a deceased plaintif made a party. 
The period of ninety days, which is the limitation provided for, commences from 
the date of the death of the deceased plaintiff. Article 277 prescribes the same 
period of limitation for an application to bring the legal representatives of a deceased 
defendant. These two articles, in my opinion, unmistakably refer to physical death. 
Also I think the surrenderee from a limited owner like a Hindu widow can hardly 
be described as her legal representative. He takes the property, not as the heir 
of the widow, but as the heir of the last male owner. Article 141 of the Limitation 
Act provides limitation for a suit by a Hindu or a Muhammadan entitled to posses- 
sion of immovable property on the death of a Hindu or Muhammadan female. 
The period of limitation in that case commences when the female dies. Here also, 
death, as it seems to me, should be understood in a physical sense. When sub-rule 
(2) of rule 3 of Order 22 of the Code of Civil Procedure refers to the limitation pres- 
cribed under the Limitation Act, it stands to reason that death in the rule has the 
same meaning as in Articles 176 and 177 as well as 141 of the Limitation Act. 


Reliance has been placed, on behalf of the respondent on Natvarlal Punjabhar 
and another v. Dadubhat Manubhai and others}, for a contention that when a widow 
surrenders, she more or less suffers areal death. It is difficult to imagine a more 
hopeless argument. As a matter of fact the Supreme Court has, in more than one, 
place, made it clear that surrender by a Hindu widow amounts to nothing more 
than a self-effacement and in that sense a fictional death. 
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-Tt follows, therefore, that the fourts below were wrong in holding that the 
suit was barred under Order 22, rule 9 of the Code of Civil Procedure. The 
Second Appeal is allowed. The judgments and decrees of both the Courts below 
are set aside. The suit will stand decreed with costs of the appellants throughout. 
Leave granted. 


PRN. a _ Appeal allowed. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
Present :—Mr. §.° RAMACGHANDRA Ayyar, Chief Justice AND Mr. JUSTICE 
K. S. RAMAMURTI. 
The University of Madras, by its Registrar, University Build- 
ings, Chepauk, Madras-5 and, another .. Appellanis* 


% 


U. 
R. Nagalingam .. Respondent. 

Constitution of India (1950), Article 226-—Powers of High Court—University—Punishment inflicted on 
candidate at examination for malpractice—If subject to writ jurisdiction —Powers of Court—Natural Justice— 
Procedure and practico—Duty of University Authority in taking deciston—Principles. 

It is not the law that where an academic body, such as a University, imposes on its pupil (a candi- 
date appearing for an examination) a ishment for a malpractice at the examination, it is doing a 
mere gaint trative act, the propriety of which cannot be called in question in proceedings under 
‘Article 226 of the Constitution. The absence of rules or regulations prescribing the procedure to be 
followed in such cases for taking disciplinary action cannot vest in the University an absolute power 
to do what it likes. At the same time, it has to be borne in mind that itis not every act of the statu- 
tory authority that can be called in question under the extraordinary powers vested in the High Court 
under the Constitution. 

Where the University entrusted with the authority to determine whether there has been a breach 
of o and to punish for such breach, the im osition of punishment, in that case is a quast-judictal 
act and is subject to the controlling jurisdiction of the High Gourt exercised under Article 226. The 
fact that the University is the Judge and there are no two parties to the dispute is not material. It is 
therefore implicit that the University Authority should come to its own conclusions on the subject- 
matter left to its decision and in so doing it should conform to the principles of natural justice. 


When the student has been given sufficient opportunity of which he has availed himself to show 
that the charge against him was not true, there can be no grievance so far as that matter is concerned. 


In considering whether the authority has itself considered the matter and come to its own con” 
clusions, the circumstance that the minutes books of the meeting held for the purpose makes no refer- 
ence to any discussion having taken place does not lead to the conclusion that the authority has not 


properly discharged its duty. 

A minutes book is eae not intended to contain and does not usually contain all that took 
place at the meeting. In this respect a distinction should be made between the report of a meeting 
and the minutes thereof, as the purpose of the latter, is only to record the decision arrived at. 


When it is found that the practice of the University is only to record its resolutions and there is 
nothing in the constitution, regulations or statute to oblige ıt to record even a summary of the discus- 
sion on the resolutions, it is not obligatory on the authority to write a judgment giving reasons. The 
burden is on the applicant to show that the authority did not actually decide the matter or acted in 
excess of its powers. . 

Appeal under clause 15 of the Letters Patent against the order of Veeraswami, J., 
dated and April, 1962, and made in the exercise of the Special Original Jurisdiction 
of the High Court in Writ Petition No. 227 of 1962, presented under Article 226 
of the Constitution of India to issue a writ of certiorari calling for the records relating 
to the proceedings of the Deputy Registrar, University of Madras in Memo- 
randum No. 20/358-Mal. Pr./i1 B.E. (Integ.) S. 61, dated 24th January, 1962, 
and quash the same. 

C. N. S. Chengaloaroyan, for Appellants. 

K. K. Venugopal, for Respondent. 

The Judgment of the Court was delivered by 

Ramachandra Ayyar, C.7.—This is an appeal filed under clause 15 of the Letters 
Patent against the judgment of Veeraswami, J., issuing a writ of certiorari quashing a 
resolution of the Syndicate of the University of Madras which debarred the res- 
i a 
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pondent from appearing at its examinations fpr a short period. The respondent 
was a student of Thyagarajar College of Engineering, one of the institutions afhlia- 
ted to the Madras University. He appeared asa candidate for the Second B.E. 
Degree Examination (Integrated Course) held by the University in September, 
1961. On 12th September, 1961 the second paper in Physics was given to him for 
answer at the examination hall. The answer books which he completed and deli- 
vered to the Chief Superintendent present at the Examination Hall, consisted of the 
main and three additional books. But two of the latter bore evidence of their having 
been prepared outside and brought into the Examination Hall, the candidate having 
included the same with the rest of the answer books. The Chief Superintendent duly 
reported the matter to the authorities of the University, referring’ in his commun- 
cation to three features as suggesting that the two additional books could not have 
been written at the Examination Hall but outside,but surreptitiously introduced into- 
the answer books. This, if true, will undoubtedly be a serious malpractice at the 
examination. 


Under the Statutes and Regulations of the University, the Syndicate is vested. 
with authority to exercise control over its examinations to invalidate examinations 
held either generally or with reference to a particular candidate, and to rusticate 
its students for enforcing discipline or by way of punishment. Matters of the 
kind now in question are initially dealt with by a Committee known as Syndicate Gom- 
mittee on. Discipline and Welfare of Students. Sri S. J, Savarirayan, convenor of the. 
Committee, on receiving the complaint aforesaid first appears to have thought that 
the reasons given for entertaining the suspicion against the respondent were not 
very convincing ; but at the same time he felt that the matter was one for consi~ 
deration by the Committee. The Committee in due course called for an explana- 
tion from the candidate in regard to the suspicious features in his answer books. 
The respondent denied that he acted in contravention of the rules, or that he was 
guilty of any malpractice. The Committee after considering bis explanation came 
to the conclusion that the respondent was guilty of introducing the answer books 
brought from outside with those written up at the Examination Hall. This is clear 
He the following endorsement made by them on the letter of the Chief Superinten- 

ent : 


“The explanation of the candidate is unacceptable. Examination may be cancelled and the 
candidate debarred from the next two (rule 5) examinations.” 


In the minutes of the Committee, we find: 


‘Read letter, dated 12th September, 1961, from the Chief Superintendent, University Examina- 
tions, Thiagarajar College of Engineering, Madurai, forwarding the answer paper of candidate with 
register number 358 in Physics II, Second B.E.-(Integrated) suspected case of malpractice. And also 
the explanation of the candidate. 


Resolved that it be a recommendation to the Syndicate that the examination taken by the 
candidate be cancelled, that he be debarred from appearing for the next two examinations held by the 
University, and that the candidate be not permitted to undergo any course of study in this University 
during ihis period.” : i 
The matter was placed before the meeting of the Syndicate held on gth January, 
1962. It resolved that the respondent should be debarred from appearing for 
the next two examinations. The question in the present case is whether in so doing 
the Syndicate of the University had come to its conclusion on the guilt of the res- 
pondent or whether it merely proceeded to resolve on the punishment without 
considering the merits. As the entire basis for the latter theory has been rested 
on the entry in the minutes book of the meeting, it will be useful to set it out in 
extenso : 


“Read letter, dated 12th September, 1961, from the Chief Superintendent, University Examina- 
tions, Thiagarajar College of Engineering, Madurai, forwarding the answer paper of candidate with 
register No. 358 im Physics II, Second B.E. (Integrated) suspected ne a malpractice. Also the 
explanation of the candidate together with the recommendation thereon of the Syndicate Committee 
on Discipline, Welfare of Students, etc., ‘Resolved that the examination taken by the candidate be 
ETEA that he be debarred from appearing for the next two examinations held by the University, 
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and os the candidate be not permitted to adeno ‘any course of study in this University during this 
period. 

Feeling aggrieved by this decision of the University, the respondent filed an 
application to this Court under Article 226 of the Constitution complaining in- 
substance, that in imposing the punishment the University authorities did not con- 
form to the principles of natural justice. Veeraswami, J., after overruling a conten- 
tion raised on behalf of the University that the order of rustication was a mere 
administrative act, not open to judicial review, held that as neither the Committee 
nor the Syndicate had gjven any express finding of its own regarding the guilt of 
the respondent, there was no valid basis for the disciplinary action. The learned 
Judge observed : 

«What is relevant to the facts of the instant case is the necessity for the Syndicate itself to arrive 
at and express its finding on the guilt with reference to the accusation for it is in that body the duty 
to finally decide is vested by the regulations. Such a duty necessarily implies both mental process 
of arriving at a finding on merits and an expression of the conclusion to constitute the decision rele- 
want to the charges. 

In my opinion this requisite is not complied with or satisfied by merely showing that certain 

records are read and certain punishment is inflicted.” 
There can be little doubt that the learned Judge’s view that the Syndicate did 
not perform the essential preliminary before imposing the punishment, namely, 
of arriving at a conclusion as to whether at all the candidate was guilty of misconduct, 
ig based on the terms in which the minutes of the meeting are couched. They 
make no specific reference either as to any discussion at the meeting or of the con- 
clusion which the members reached on the merits. . 


We shall proceed to consider this matter after disposing of one argument which 
learned Counsel appearing for the University pressed before us. 


It was contended that when an academic authority imposes on its pupil, a 
punishment it is doing a mere administrative act, the propriety of which could” 
not be called in question in proceedings under Article 226. The absence of any 
rule or regulatiens prescribing the proccdure to be followed in such cases, has 
been claimed as vesting in the University an absolute power to do what it liked. 
We cannot, however, subscribe to the proposition that the absence of rules prescrib- 
ing the procedure for taking disciplinary action against the student, can vest an 
arbitrary power in the authority. But at the same time it must be realised that 
it is not every act of the statutory authority that could be called into question, 
under the extraordinary powers vested in this Court under the Constitution. There 
can be no better statement of the law as to when it can do, than in the following 
classic words of , Atkin, L.J. in Rex v. Electricity Commisstoner?: 

« Wherever any body of persons having legal authority to determine questions affecting the 
rights of subjects, and having the duty to act judicially, act in excess of their legal authority they are 
subject to the controlling jurisdiction of the King’s Bench Division exercised in these writs. ”’ 

There can be little doubt that the University is entrusted with the authority 
to determine whether there has been a breach of discipline and to punish for such 
breach. The imposition of the punishment will affect the right of the student and 
it follows that what the authorities of the University do in such cases is a quasi- 
judicial act. The fact that the University is the Judge and there are no two parties 
to the dispute is not material. In Province of Bombay v. K. S. Advani and others*, 
Das, J., as he then was observed :- 

“The principles, as I apprehend them are........ (ii) That if a statutory authority has power 
to do any act which wil prejudicially affect the subject, then, although there are not two parties 
apart from the areal and the contest is between the authority proposing to do the act and subject 
opposing it, the final determination of the authority will yet be a quas-judicial act provided the 
authority is required by the statute to act judicially. ği 


. In a more recent decision, namely The Board of High School and Intermediate Education 


v. Ghunshiam?, the Supreme Court held that even though a statute did not expressly 
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provide that the authority passing an order should act judicially, such an obligation 
could be inferred from the nature of the power Vested in the authority. That was a 
case where no opportunity was given to the candidate affected, by the Committee 
of Enquiry which inflicted punishment for his misconduct. ‘The Supreme Court 
observed : 

“Now it may be mentioned that the statute is not likely to provide in so many words that the 
authouity passing the order is required to act judicially ; that can only be inferred from the express 
provisions of the statute in the first instance in each case and no one circumstance alone will be deter- 
minative of the question whether the authority setup bythe statute has the duty toact judicially or 
not.The inference whether the authority acting under a statute where it®is silent, has [the duty to act 
u will depend on the express provisions of the statute read along with the nature of the 
rights affected, the manner of the disposal provided, the objective criterion, if any, {to be adopted, 
the effect of the decision on the person affected and other indicia afforded by the statute.’ 


We are, therefore in agreement with the learned Judge that the punishment imposed’ 
on the respondent being a quasi-judicial act of a statutory authority, will be subject 
to control by this Court. 


Once it is held that the act is to be done in a quasi-judicial capacity, it is implicit 
that the authority being in the position analogous to that of a Judge, should come 
to its own conclusion on the subject-matter left to its decision; and in so doing it 
should conform to principles of natural justice. There is no dispute in the case 
that the respondent was given sufficient opportunity, of which he availed himself 
to show that the charge against him was not true. The only question is whether 
the Syndicate had come to its own conclusion on the guilt of the respondent. 


As we said there are no specific rules regulating the procedure to be followed 
by the University in such cases. The Syndicate consisting as it does of several 
members can only transact its business at a meeting. Therefore, the procedure 
to be followed by it in the performance of judicial acts should normally conform 
to its own constitution in accord with the recognised mode of transacting business, 
unless there be something in the nature of the question to be decided which obliges. 
it to depart from its ordinary procedure. 


In Local Government Board v. Arlidge4, Haldane, L.G., stated : 


“ They must deal with the question referred to them without bias, and they must give to each of 
the parties the opportunity of adequately presenting the case made. The decision must be come to- 
in the spirit and with the sense of responsibility of a tribunal whose duty it is to mete out justice. -” 


Lord Parmoor expressed the same idea thus : 


‘¢ In determining whether the principles of substantial justice have been complied with in matters 
of procedure, regard must necessarily be had to the nature of the issue to be determined and the 
constitution of the tribunal. 


Lord Shaw of Dunfermline observed : 


“Tf a statute prescribes the means it must employ them. If it is left without express guidance it 
must still act honestly and by honest means. In regard to these certain ways and methods of judicial. 
procedure may very likely be imitated; and Jawyer-like methods may find special favour from law- 
yers. But that the judiciary should presume to impose its own methods on administrative or executive 
officer-is a usurpation. And the assumption that the methods of natural justice are ex necessitate: 
those Courts of justice is wholly unfounded. ” ; 7 
We have, therefore, to consider whether in the instant case, the orders of the authority 
could not be regarded as made in the true judicial spirit or whether it transgressed 
any principle of substantial justice. Veeraswami, J., thought that as the minutes 
of the meeting of the Committee as well as the General Body of the Syndicate showed 
only that certain papers were read, it must be taken that there was no consideration 
by that body of the essential question which came up, before them, viz., as to the. 
respondent’s guilt. 

We have earlier set out the endorsement by the Committee on 30th December,,. 
1961, on the report of the Chief Superintendent, that the explanation offered by: 
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the candidate was unacceptable. The criticism that the Committee has not consi- 
dered the matter cannot, therefore, bè sustained. Coming to what the Syndicate 
did at its meeting, there is no material available in the shape of a record of what 
happened on the gth of January, 1962. One can reasonably assume that there 
was a discussion of the subject placed before it to the extent necessary to warrant 
the resolution adopted. Did such discussion relate to the entire matter or to the 
punishment alone on any assumption that the respondent was guilty of malpractice, 
at the examination ? 

The counter-affidavitfiled by the Registrar of the University definitely states, 
that the Syndicate of the University did consider the merits of the case before passing 
the resolution regarding the punishment to be imposed on the candidate. But 
what is put against the acceptance of that evidence, is the absence of any reference 
to a decision having been come to on,the merits, in the minutes book. Buta minutes 
book is not generally intended to or does not usually contain all that takes place ata 
meeting. A distinction should be made in this connection between the report of a 
mecting and the minutes thereof. The former can certainly be expected to contain 
an account of what takes place at the meeting: but the purpose of the latter is 
only to record the decision arrived at it. In Smith’s book on The Conduct of and 
Procedure at Public, Company and Local Government Meetings (Eighteenth edition), 
pointing out this difference, the learned author states at page 43 : 

“ The minutes of a meeting consist of what was done at the meeting ; ¢.g., resolutions and. 


decisions of the meeting should be minuted, but the speeches or arguments in’ connection therewith. 
should not be included in the minutes.” 


Again at page 169: 

‘A clear distinction should be carefully drawn between a report and minute. The former chiefly 
consists of what was said, the latter consists of what was done or agreed upon and its place of record is. 
the minutes. Speeches and arguments at a general meeting may form the material of a newspaper 
fe i but the resolutions and decisions are the only proper material for the minutes. The minutes 
will only be evidence of those matters properly entered in them.” , 

The absence in thé minutes of any reference to a discussion having taken place 
as to whether the tespondent’s explanation was acceptable gr not, cannot therefore, 
be taken as proving that there was no such discussion. Nothing appears on the 
face of the record to show that the eminent persons who attended the meeting so> 
forgot their functions that they did ‘not discharge their duty of determining whether 
the charge had been made out before they proceeded to resolve on the punishment. 
It would require some evidence before such a conclusion can be reached. 


What takes place at a meeting before arriving at the final decision being not 
one for record in the minutes, it cannot be assumed that the Syndicate did not consi- 
der the vital matter or that its act is invalid. It wil) be for the person aggrieved 
by that act who calls in aid the judicial power in this Court to pronounce it as void, 
to show that the authority acted in excess of its powers and did not-actually decide 
the matter. 

In Vice-Chancellor v. S.,K.'Ghosh', the Supreme Court observed : 

E aaner though an incorporated body like an University is a legal entity it has neither a living: 


in its corporate capacity by resolutions properly considered, carried and duly recorded in ‘the manner 
laid down by its constitution, 7 - 


~ 


The practice of the University appears to have been only to record its resolutions ; 
there is nothing in its constitution or the statutes to, oblige it to record even a sum- 
mary of the discussion on the resolution. As pointed out by Jagadisan, J., in the 
unreported decision in Writ Petition No. 922 of 196 I, it is not obligatory upon the 
Syndicate to write a judgment giving reasons and an unspeaking order ts not ex facie 
bad because of its muteness. 


But that does not mean that there is any irrebuttable presumption that the 
statutory authority which performs a quasi-judicial act, has done it in the true 
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judicial sprit. That question will always have to be decided by the superior Court 
when it arises. 


In the present case we have had an opportunity of looking into the answer book 
of the respondent. That bore in itself sufficient evidence that two of the additional 
books must have been written upat home. The cramped writing at their end, 


the leisurely and steady writing thereon as compared with the rest of the answer - 


books, would induce any judge to come to the conclusion that some malpractice must 
have been committed. Not much discussion was really necessary in such a case to 
come to a conclusion about it. There is little doubt in oer minds that the conclu- 
sion reached by the Committee is fully justified by the appearance of the answer 
book itself. We accept the statement in the counter-affidavit filed by the Registrar 
that the Syndicate duly considered the relevant matters before passing the impugned 
resolution. We cannot, therefore, agree with Veeraswami, J., on that part of the 
‘CASE. 


But before parting with the case, we feel that it will not be out of place to refer 
‘to one matter which caused us some concern. At the same time we do not wish 
to be understood as in any way sanctioning or minimising the gravity of the conduct 
of the respondent which is quite unworthy of a University student : the punish- 
‘ment meted out to him cannot in any way be regarded as otherwise than just. It 
must also be noted that preparation of a part of the answers to questiors at the 
examination at home, suggests a premediated malpractice and this in turn suggests 
‘that some of the questions that were set for the examination must have been known 
to the candidates. How many of them profited by it, is not our concern, in the 
‘Present case. But it certainly behoves the authorities concerned to have a fuller 
probe into the ma.ter in order to avoid in future any temptation on the part of the 
Students to commit offences of this kind. 


The University has debarred the respondent from appearing for the next two 
examinations to be held by the University. The period has now expired. By 
virtue of the orders passed by Veeraswami, J., the respondent was allowed to sit 
‘for the examination and we are told that he has passed the second year examination 
in two stages. Our decision in this appeal will have the effect of at least invalidating 
one such examination. It is a matter for the consideration by the University whe- 
‘ther after the lapse of such a long time, its ordér which was certainly justified in 
‘the then circumstances of the case, should be enforced in all its rigour by compelling 
‘the candidate to sit again for the same examination, retarding thereby the continua- 
tion of his studies. We have no doubt that the University will look into this matter 
. with sympathy and with due regard to the interests of the candidate concerned 
-and also to consider whether the ends of justice would not be met by allowing him 
‘to continue his studies hereafter by validating the examinations he had passed. 
‘in the interval. The appeal will be allowed, with costs. 


P.R.N. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. S. RAMACHANDRA Ayyar, Ghi:f Justice AND MR. JUSTICE 
-K. S. RAMAMURTI. 7 
-RM. AR. AR. RM. AR. Ramanathan Chettiar and others-.. Appellants* 
v 


-K. M. OL. M. Somasundaram Chettiar through his power 
agent K. N. OL. L. Krishnamurthi Chettiar and two others. . Respondents. 
Limitation Act (IX of 1908), Articles 115, 116 and 120—Applicabustyp— ‘Registered —Meaning— 
-Mortgage desd registered dh Burma after its separation from India—Sutt on personal covenant in Indian Court— 
. Limitation a a powt—Foreign contract—Sutt in India—Law to be appled—Gensral Clauses 
-Act, section 3 (49). : 
Article 116 of the Limitation Act, wheré it refers to contracts in writing registered, must be constru- 
to mean documents registered under the law prevailing in India. In the case of a document such as 


* Letters Patent Appeals Nos. 10 and 11 of 1961. 9th August, 1963. 


T 


ii] RAMANATHAN Y. SOMASUNDARAM (Ramachandra Iyer, C. JÀ. 257 


——_ 


a mortgage executed in Burma after the date of separation of Burma from India, registration 
under the law of Burma cannot be deemed to be registration within the meaning of Article 116. 


sare Limitation Act, because such registration would not be in accordance with the_ law in force 
In in e . 

It is a well accepted rule of International law that all matters of procedure will be governed by 
the law of the country in which the Court where any legal proceeding is initiated is situate. Statutes 
of limitation in so far as they prescribe periods within which claims should be enforced, whereby 
the remedy alone is barred, are regarded as merely procedural. 


The circumstance that a debt’ has not been extinguished by any law of Burma but has been 
kept alive in that country, woul not make it enforceable in India, if it had been extinguished under 
the law of India. When a-liability under a foreign contract is sought to be enforced in a Country out- 
side it, two rules must apply (1) the Sy rae under the contract should not have been extinguished 
under the law of that country ; and (2) the contract should be enforceable by' the law of pro- 
cedure of the country in which it is sought to be enforced. 


The effect of section 11 (1) of the Limitation Act is to apply the rule of limitation of this coun- 
try from the date when the cause of action arose and not from the time when the right to institute 
an action in a foreign Court begins to run. 


A suit in an Indian Court on a personal covenant in a mortgage deed executed and registered 
in Burma, after its pane from Burma, would therefore be governed by Article 115 and not by 
of the 


Article 116 or 120 Act. 

Appeal under clause 15 of the Letters Patent against the decrees and judgment 
of Veeraswami, J., in Second Appeals Nos. 727 and 728 of 1958, preferred against 
the decrees of the District Court of Ramanathapuram at Madurai in Appeal Suits 
Nos. 95 and 96 of 1957. Fo l 


V. Vedantachariar for K. Parasaran, for Appellants. 


T.V. Ramanathan, V. Meenakshisundaram and R. Viswanathan (Amicus ‘Quriae), 
for Respon l ents. 


The Judgment of the Qourt was delivered by 


Ramachandra Lyer, C.7.—These appeals are from the judgment of Veeraswanti, 
J., reversing the concurring judgments and decrees of the Courts below and dis- 
missing the suit instituted by the appellant for recovery of moneys due under certain 
transactions to be referred to hereafter. , 


The respondents are of Indian domicile and they form members of a joint 
Hindu family with their home in Ramanathapuram District. They had a business 
at Ohne in Pegu District in Burma and in respect of two sums of Rs. 10,000 each 
borrowed from the appellants ‘in the above appeals, they, throvgh the first respon- 
dent who was the kartha of the family executed on 25th October, 1937, two mort- 
gages securing certain immovable properties belonging to them and situate in that 
country. The mortgage documents were duly registered in accordance with the 
law of Burma and they were kept alive by leak acknowledgments made by 
the manager for the time being of the family. Such acknowledgments were made 
on 28th May, 1940, 12th June, 1941, 31st March, 1947 and 28th August, 1949. Due 
to the unsettled conditions in that country consequent on the Japanese invasion, the 
Civil Courts were deemed to be closed un ler the Burma Emergency Act XI of 1943 
from 8th December, 1941 to 1st March, 1947. That apart, the acknowledgments 
to which we have made reference just now woull be sufficient under the law 
which prevailed in that country to keep alive the debts incurred by the mortgages. 
There can, therefore, be little doubt that the liability of the respondents to pay 
back the amounts borrowe d was alive and enforceable, under the law of Burma, 
on 30th August, 1955. 


On that date the appellants instituted two suits out of which these appeals 
arise claiming that the respondents were personally liable to pay the amounts 
in this country. The „debts were no doubt in origin secured over the -properties 
situate in Burma. It1s conceded that the debts were payable at that place and 
that the cause of action also, arose therein. 


* 


The creditors have now given up their security and they have sought personal 
relief against the respondents in a Court in this country within the limits of whose 
33 
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jurisdiction the debtors reside or carry on bysiness. This, they will be entitled to © 
do—Vide the decision, Muthukanni v. Andappa. 


The sole ground on which the suits were contested related to limitation. It 
will be noticed that more than three years had elapsed between the second and 
the third acknowledgments of liability referred to above. So also between the 
date of the last of the acknowledgments and the date on which the suit was filed 
even, if one were to cxclude the period between 5th December, 1943 and st July, 
1955, on the ground that the respondents are agriculturists in this State. If, thereforc, 
the debt had become barred by 12th June, 1944 or by 1952 by applying the threc- 
year rule of limitation contained in Article 115 of the Limitation Act, subscqucnt 
acknowledgment on 31st March, 1947, or any suspension of cause of action by a 
statute will not have the effect of reviving the debt. 


To get over the difficulty the appellants pleaded that as the claim was based 
on registered instruments of mortgages executed in Burma, Article 116 of the Limi- 
tation Act would apply and that that would entitle them to a six-year period of 
limitation. Alternatively it was urged that section 13 of the Limitation Act will 
save the claim from the bar of limitation, 


The Courts below holding that the appropriate provision of the Limitation 
Act applicable would be Article 116 decreed the suit claim. That view has not 
been accepted by Veeraswzmi, J., in Second Appeal. The learned J udge held that 
the claim could not be regarded as being based on a registered instrument as the 
document of mortgage was not registcred in this country and that, therefore, the 
proper article to be applied to the case would be Article 115 of the Limitation Act. 


It is a well accepted rule of international law that all matters of procedure will 
be governed by the law of the country in which the Court where any legal proceeding 
is initiated is situate. Statutes of limitation in so far as they prescribe periods within 
which claims should bé enforced, whereby the remedy alone is barred, are regarded 
as merely procedural, But there may be provisions in such statutes which extinguish 
the rights of the parties. Section 28 of the Indian Limitation Act is an instance 
where on the remedy being barred the right to property also stands extinguished. 
In such a case, that is, where there is no right alive by reason of its extinguishment 
by a statute there could obviously be nothing to be enforced in that country or in 
any foreign country. Provisions of that kind cannot be regarded as merely procc- 
dural as they create or destroy substantive rights of parties. This principle has 
been recognized in a statutory form in section 11 (2) of the Indian Limitation Act, 


In the present:case the suit debts had not been extinguished by any law ‘of 
Burma. This feature has enabled Mr. Vedantachari who a peared for the appel- 
lants to argue that once the cause of action which arose in a prea country is kept 
alive by the law of that country, it would be open to the party claiming rights there- 
under, to institute a suit to enforce them in any Court outside that country and no 
question of limitation can at all arise in such a case. Learned Counsel referred in 
this connection to certain statutory provisions in Burma which entitled a creditor 
to exchide the period during which Courts were closed and also to the fact that the 
various acknowledgments referred to earlier were sufficient under the Jaw of limita- 
tion in Burma to keep alive the debt. ch 


. This contention proceeds on an imperfect appreciation of the legal position. 
The fact that an action on a contract cntered into in a foreign country is not barred 
under the law of that country cannot enable the person entitled to any right there- 
under to sue in any othėr country, if in respect of a claim under such a contract 
the right of suit had become barred under the law of the country where the suit 
is laid. To hold otherwise will be to apply the foreign rule of limitation to 
in this country. That is quite contrary to section 11 (1) of the Indian Limitation 
Act. Therefore when a liability under a foreign contract is sought to be enforced 


l LLR. (1955) Mad. 116: (1954) 2 M.LJ. 731, 
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in a country outside it, two rules must apply: (1) the rights under the contract 
should not have been extinguished under the law of that country where the cause 
of action arose, for if it had been extinguished by that law there would be nothing 
left to be enforced either in that country or in any other country, and (ii) the con- 
tract should be enforceable by the law of procedure of the country in which it is 
sought to be enforced. 


In Dicey’s Conffict of Laws (sevcnth edition) at page 1092 the rule has been 
stated thus: 5 


Since the lex causae and the lex fori may differ not only in the length of their periods of limitation 
but also in the nature of their limitation provisions the following situations require discussion :— 


_ (1) H the statute of limitations of the lex causae and of the lex fori are both procedural, an 
action will fail if it is brought after the period of limitation of the lex fori has expired although that 
of the lex causas has not yet expired ; but will succeed if the period of limitation of the lex fori has not. 
yet expired although that of the lex causas had expired. The first limb of this rule may still leave it 
open to the defeated plaintiff tó seek his remedy in another jurisdiction but this second limb has been 
criticised in that it may in effect enable a creditor to enlarge his rights by choosing a suitable forum ; 
and that it may cause injustice to a debtor who, in reliance on the lex causas has destroyed his receipts, * 


Two illustrations given by Mr. Dicey at page 1104 might be useful to elucidate 
the position :— . ; 


*(1} Bisindebted to Aon a promissory note governed by French Law. By that law, A’s 
remedy is statute-barred. By English Law it is not. A can successfully sue B in England. 


(2) B is indebted to 4 under a contract governed by Scots Law. By that law A's right is 
extinguished after forty years. By English Law 4’s remedy is barred after six years. After six but 
within forty years A sues B in England. The action fails. 


The effect of section 11 (1) of the Limitation Act is to apply the rule of limita- 
tion of this country from the date when the cause of action arose and not from the 
time when the right to institute an action in a foreign Court begins to run. To accept 
such a proposition would again be to apply the rule of limitation of a foreign country 
to a suit instituted in this country which on the principles we have set out above can- 
not be correct. What we mean is this the question whether a suit in this country 
on a foreign cause of action would be within time or not has got to be decided by 
computing time from the date when the cause of action arose under the contract 
and not from the date of the last acknowledgment of liability. To be more specific 
the debt being payable under the terms of the mortgage on 15th May, 1938, we will 
have to see whether it has been kept alive by acknowledgments or part payments com- 
ing within section 1g or 20 of the Indian Limitation Act. There were such acknow- 
ledgments in 1940 and 1941. The next acknowledgment was in 1947. Under 
the Indian Limitation Act the later acknowledgment can be held to be of a subsist- 
ing liability, ifthe period of limitation were to be regarded as six years under Article 
116. Ifon the contrary it is only three years as undcr Article 115, the right to file 
the suit would have to be held to be barred. 


The circumstance that Courts in Burma were closed between 8th December, 
1941 and 31st March, 1947, will have no bearing on the decision of the question as 
there was no such closure of the Courts in this country during these dates. 


That takes us tothe question as to the appropriate article of limitation to ke 
applied. Article 115 provides a period of three years for compensation for the breach 
of any contract from the time when the contract is broken. Article 116 provides a 

riod of six year: for compensation for the breach of a contract in writing registered, 
oni the time when the period of limitation would begin to run against a suit brought 
on a similar contract not registered. The contention of Mr. Vedantachar1 is that as 
the mortgage document had been registered, although according to the registration 
law of Burma, Article 116 cf the Indian Limitation Act alone would apply. The 
validity of that contention would depend upon the meaning to be given to the word 
registered. There is no definition of that term in the Indian Limitation Act, itself. 
But section 3 (49) of the General Clauses Act states : 


‘Registered used with reference to a document shall mean registered in Part A States or Part G 
States under the Jaw for the time being in force for the registration of documents, 
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The decision in Rama Seshayya v. Sri Tripura Sundrai Cotton Press, Bezwada}, 
appears to suggest that the words registered occurring in Article 116 of the Limitation 
Act would apply to registration of documents under the Indian Registration Act. 
Veeraswami, J., had referred to the constitutional history of Burma which resulted in 


its separation from India as and from 1st April, 1937. The learned Judge has pointed . 


out that while section 292 of the Government of India Act, 1935, continued in force 
the existing laws, such laws had no application to Burma after its separation 
although that country had provisions similar to ours in the matter of registration 
of documents. We agree with that view. è 


Article 116 when it refers to registered contracts in writing must, therefore, 
mean documents registered under the law prevailing in this country. As the mort- 
gages in question were executed in Burma after the date of separation of that country 
from India, registration in accordance with thè laws of Burma cannot therefore be 
deemed to be registration within the meaning of Article 116 of the Limitation Act, 
because that was not in accordance with the laws in force in India. | 


But Mr. Vedantachari, however, would argue that what Article 116 implied 
when it referred to a registered contract in writing, was the characterization of 
the document and that it had no reference to the law under which the document 
had to be registered. This contention is against the principle recognized in Rama- 
seshayya v. Tripura Sundari Cotton Press, Bewzada1, to which we have made reference 
earlier. Learned Counsel, argued that as there was no definition of the term regis- 
tered in the Limitation Act, the word should be given a liberal meaning and not be 


restricted by importing the definition of the term contained in the General Clauses 
Act, 


Definitions contained in the General Clauses Act are intended for a proper 
interpretation of all Central Acts made after the commencement of that Statute. 
Prima facie the term defined by that enactment will have the same meaning in all 
subsequent enactments which employ that term unless there be something inconsis- 
tent or repugnant to the context in the latter Act. Learned Counsel, then invited 
our attention to the observations of the Supreme Cout in N. Subramania Iyer v. 
The Official Receiver*, where their Lordships observed that the General Clauses Act 
was enacted in order to shorten the language used in parliamentary legislation and 
to avoid repetition of the same words in the course of the same piece of legisla- 
tion and that the Act was not meant to give a hide bound meaning to terms and 
phrases generally occuring in legislations even when there was something repugnant 
in the subject or context of the particular enactment which had to be interpreted. 


There is nothing, however, in the Indian Limitation Act, and particularly 
in Articles 115 and 116 which would be repugnant if one were to restrict the a plica- 
tion of the term registrered document to those registered in India. The Limitation Act 
itself makes a clear distinction between an action laid on the basis of a registered 
instrument and one not so, laid. The policy underlying in giving a longer period 


of limitation to the former type of documents is that registration affords notice of the. 
contract, 


- Such notice will be possible only if the registration be under the laws of this 
country. We cannot, therefore, agree with the contention of learned Counsel that 
Article 116 would apply to the present case. 


It was then urged that if Article 116 were to be confined to cases of rights arising 
out of documents registered in India those coming under Article 11 5 would only cover 
cases of rights flowing from documents not at all registered and that therefore the 


claim based upon a document registered in a foreign country will not be covered ` 


by either of the two articles and that, therefore, Article 120, will apply. In-suppqrt 
of this contention reliance was placed on Unichaman v. Ahmed Kutti Kayi’, where a 


e_n 


1. (1926) 50 M.L.J. 520: (1925) LL.R. 49 3. (1897) 8 M.L.J. 81 : LL.R, 21 Mad. 242, 
Mad. 468 (F.B 243 


2. (1958) S.G.R, 257 : (1958) S.C.J. 172, 
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kanamdar under a registered kanom was evicted and later he filed a suit for recovery 
of the amount of kanom. It was held’that the liability sought to be enforced could 
be so enforced on the ground of failuse of consideration. Thelearned Judges 
observed : i 


. 


“ If this liability be taken to be one arising under a covenant implied by law as incidental to 
the mortgage contract (which was in writing and registered) then Article 11 of the Limitation Act 
would apply. Otherwise the appropriate Article is 120, the case not being otherwise provided for.” 


We cannot see how it can be said that the present case does not come under 
Article 115. That provisfon relates to suits on the basis of contracts not in writing 
registered under the laws in India. Admittedly the mortgage documents in the 
present case were not registered according to the law of India. It will, therefore, 
come under Article 115. Article 129 will not consequently apply to the case. 


It was then argued that as the respondents were residing in Burma, section 
13 of the Limitation Act would save the suits from the bar of limitation. But this 
argument, ignores the fact that during the entire period of Japancsc occupation of 
that country and even for some time ie the respondents have heen residing only 
in this country. The learned Judge has held that in the absence of any evidence that 
the respondents were away from India during the relevant period, the Pa 
would not be entitled to claim the benefit of section 13 of the Limitation Act. No 
objection has been taken to that conclusion. The appeals fail and will stand dis- 
missed. 


Before concluding we must acknowledge our obligations to Mr! R. Viswanathan 
for his assistance in the case. , The first respondent was not represented before us, 
his Advocate having reported that he had received no-instructions. Mr. Viswana- 
than at our request presented the case on behalf of the first respondent. We 
‘thank him for it. 


We do not consider that in the circumstances of the case there should be any 
order as to costs. 


P.R.N. — Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. S. RAMAGHANDRA IYER, Chief Justice, AND MR. JUSTICE 
M. ANANTANARAYANAN. 


Alamelou .. Appellant* 
D. 
State of Pondicherry .. Respondent. 
Criminal Trial—Pondicherry State—Ap against conviction for grande crime—Appellant oo to 
withdraw Duty of CGourt— rom conviction based on no legal evidence—Powers of Madras High 
Court—Pondicherry Administration Act ( of 1962), section 10—Scope. 


It is a cardinal principle of all systems of criminal jurisprudence, including French criminal 
jurisprudence, that suspicion cannot displace proof, and that guilt cannot be inferred by guess-work 
of any kind. The Poua of the Madras High Court in cassation in appeals from Pondicherry, even 
apart from section 10 of the Pondicherry Administration Act, are wide enough to justify interference 
n appeal, where a conviçtion is based on material which is totally destitute of the legal elements 
of the crime. 


Though the appellant against conviction for grande crime wants to withdraw the appeal, it is 
the duty of the Court in appeal to satisfy itself that the judgment is in accordance with law. 


Appeal against the conviction and sentence passed by the Tribunal Criminal 
e e de Karikal in Public and Criminal hearing on goth March, 1960. 


, T. Ramalingam, amicus curiae appointed by Court to argue the case. 
The Public Prosecutor for Pondicherry on behalf of the State of Pondicherry- 
The Judgment of the Court was delivered by 


— 


* S.A. (Crl.) No.,589-of 1963 (Pondicherry), 21st August, 1963, 


262 THE MADRAS LAW JOURNAL REPORTS. [1964 


Anantanarayanan, F.—This is a special criminal appeal preferred by one Alamelou 
a young woman, aged about 19, who has been convicted by the Cour d’ assises of 
Karikal the offence of murder or assassination of a newly-born child (Infanticide) 
under Article 300 of the French Penal Code, and sentenced to solitary confinement 
(Reclusion) for five years, in vicw of certain extenuating circumstances present in 
the case. We desire to add that, extraordinarily enough, the appellant had inti- 
mated her intention to withdraw this appeal, in 1961: but the learned Public 
Prosecutor has, with commendable fairness, conceded that this cannot be done, 
as this is a case of a conviction for grande crime, and it $ the duty of this Court, 
in appeal, to satisfy itself that the judgment is in accordance with law. 


Very briefly, stated, this young unmarried woman was found guilty of killing 
her new-born infant, which she scems to have later buried, shortly after the murder. 
We are not now concerned with the fact of burial, and how far that would constitute 
any separate offence. The record shows that, throughout, the appellant contended 
that either she gave birth to a dead child, or that the child was alive at the moment 
of delivery, but that'she had to ‘deliver the child herself, in the absence of any 
assistance whatever, and that the act of effecting that delivery probably lcd to the 
death cf the child, because she had io pull the infant out by the neck. But, through- 
out consistently, the appellant has asserted her innocence, and denied that she was 
responsible, in any sense, for the voluntary murder of her infant. In other words, 
there is no incriminating statement of any kind by the accused, which could form 
the basis of her conviction under the French Criminal Processual law. 


The conviction seems to be based entirely upon the results of the autopsy, 
namely, the report of the medico-legal expert, Dr. P.A. Selvaradjou, Chief Medical 
Officer of the Health Department of Karikal. Undoubtedly, that report shows 
that Alamelou had recently, prior to the Doctor’s examination of the accused, given. 
birth to an infant, as there were signs of pregnancy and recent delivery upon 
her, 1t also shows that the child, upon whom the auto sy was held, was born alive 
since signs of pulmonary respiration were present. The child was viable, and ha 
a normal constitution and normal weight. But the child appears to have survived 
only for a few moments, and death was apparently duc to the fractures of the parietal 
and occipital bone of the skull, found upon:the infant. The question is whether 
there is any legal evidence on record to establish, that this appellant committed 
this murder. 


We are unable to find any such evidence, or even a shred of such testimony, 
which would support the conviction. The learned Public Prosecutor has with 
fairness conceded that the evidence of the neighbours; at best for the prosecution, 
amounts to nothing morc than suspicion or conjecture. We cannot rule out the 
Sete) that the child might have met with some accident at delivery, such as a 
all on a hard surface, which might have caused the fracturcs and resulted in death. 
It is a cardinal principle of all systems of criminal jurisprudence, including French 
criminal jurisprudence, that suspicion cannot displace proof, and that guilt cannot 
be inferred by guess-work of any kind. In the total absence of Icgal evidence, we 
are constrained to conclude that the verdict of the jury, and the conviction based 
thereon, cannot be supported. We find from a perusal of Article 694 of Dalloz 
Repertoire Pratique, Volume 2, that our powers in cassation, even apart from scction 
10 of the Pondicherry Administration Act are wide enough to justify interference 
in appeal, where a conviction is based on material which is totally destitutc of the 
legal elements of the crime. Hence, we direct the acquittal of the appellant, and 
further direct that she shall be set at liberty forthwith, if she is in custody. 


Before parting with the case, we desire to express our indebtedness to Sri 
T. Ramalingam who assisted us by appearing as amicus curiae. ve 


K.S. Appellant acquitted, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice K. S. VENKATARAMAN. 
The State of Madras aaa by the Director of Industries 


and Commerce, Madras os Plaintiff * 
D. 
M. A. S. Mehta .. Defendant. 


Sales of Goods Act (XXX of 1930), section 61 (2)—Seller’s right to interest ai he af goods sold—Rule as 
to—Constitution of India (1950), Article 299—Contract not m conformity with—Validity—Buyer and seller— 
Buyer failing to pay price within time fixed—Seller stopping supplies—If guilty of breach of contract. 

A seller of goods is in the absence of a contract to the contrary, entitled to interest at 6% per 
annum on the price of goods sold by him to the buyer, from the date of the transaction upto the date 
of suit. But where a period of credit is given to the buyer for payment of the price of goods sold, 
the seller can charge interest only after the*expiry of the period of credit. 

K. Venkata Mallayya v. T. Ramaswami & Co., (1963) 2 S.C.J. 483 : (1963) 2 An. W.R. (S.C.) 
110 : (1963) 2 M.L.J. (S.C) 110. 

A contract entered into on behalf of the Government which is not executed in conformity with 
the provisions of Article 295 of the Constitution is invalid and cannot be given effect to. 


A purchaser of goods who commits default in his obligation to pay for the goods within the period 
fixed cannot be heard to complain that the seller committed breach by withholding supply of goods. 
The seller is not bound to go on supplying goods without receiving payment. 


Suit for recovery of price of goods supplied by the plaintiffs to the defendant: 
The Government Pleader (A. Alagiriswamt) and Rangaswamt Ayyangar, for 
Plaintiffs. 
: BYR. Krishnan and R. Srinivasan, for Defendant. 
The Court delivered the following l | 

UDGMENT.—This ig a suit by the State of Madras against the defendant, 
M. A. S. Mehta, for recovery of a sum of Rs. 22,000 and odd, for sale of matches 
which were supplied by the plaintiffs to the defendant. Under Exhibit P-1 dated 
gist October, 1957, @ contract was entered into betwcen the plaintiff and the 
defendant by which the defendant was constituted the sole selling agcnts in Chingle- 
put District for the salc of matches manufactured at the Government Match Works 
at Peramburi The prices at which the goods were supplied by the Match Factory 
to the defendant were fixed and the defendant was free to put his own price on the 
goods when sold by him. Thus though the defendant was described ar selling 
agent, the relationship between the plaintiff and the defendant was not that uf 
principal and agent, and the defendant was really a purchaser of goods from the 
plaintiff. | 

The contract provided for payment of the price to the plamtiff by the defendant 
within 15 days of the delivery of the goods. The defendant was not regular 
in the payments but by the end of December, 1957, he cleared off the arrezrs lcav- 
ing only a sum of Rs. 706-59 which was in dispute, the defendant net admitting at 
that stage receipt of a consignment sent on goth November, 1957. l 

At his request the contract was proposed to be renewed for another year from 
17th December, 1957, to 17th December, 1958. But no formal contract was 
entered into between the plaintiff and the defendant as required by- Article 299 
of the Constitution which runs thus: 

“ (1) All contracts made in the exercise of the executive power of the Union or a State shall be 
expressed to be made by the President, or by the Governor of the State, as the case may be, and all 
such contracts and all assurances of property made in the exercise of that power shall be executed on 
behalf of the President or the Governor by such persons and in such manner as he may direct or autho- 
rige., E 
; What actually happened was that the Director of Industries and Commerce. 

sent a letter Exhibit D-1 dated 7th February, 1958, to the defendant stating that 
the agency had been renewed for one year from 18th December, 1957, to 17th 
December, 1958, and adding “ Please send ms the agreement duly exccuted on, a 
stamped paper (two copies) leaving the dzte in the fust line unfilled for execution ”. 
The defendant says that he tignea the contact ir the twc copies aud sent it on to 


* G.S. No. 87 of 1962. 26th November, 1963, 





q 
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the Director of Industries. That much is cqnceded. At that stage the agreement 
had not yet been signed on behalf of the plaintiff. They added a new clause 
providing for interest at 6 per cent. per annum for price not paid on the due date. 
The Director of Industries sent Exhibit P-6, dated 22nd March, 1958, to the defen- 
dant drawing his attention to this addition and asking him to embody itin the agrce- 
ment and send it. The agreement already signed by the defendant was sent to 
him for this purpose. The defendant stated that he did not agree to this new clause 
and sent back the agreement, But on behalf of the plaintiff it is stated that the 
agrecment was not received back. Anyhow, goods were, supplied till July, 1958, 
to the defendant. The defendant was in arrears to a considerable extent but goods 
were supplied to him on credit till July, 1958. At that stage, however, since he 
was in arrears for an amount over Rs. 20,000, the Director of Industries decided not 
to supply goods to him any further on credita In August and September, 1958, 
the defendant purchased goods by paying cash. Thereafter, he was not prepared 
to pay cash and the supply of the goods to him was stopped. Demand was made on 
him by the plaintiff for the amounts due from him. For his part, the defendant 
sent the notice, Exhibit P-15, dated grd April, 1959, charging the Government- 
plaintiff with breach of the agreement by not supplying the goods from and after 
October, 1958. He claimed damages in the tune of Rs. 10,000. After some corics- 
pondence, the plaintiff laid the present suit for recovery of the sale price with 
interest at 6 percent. In claiming interest, however, they did not allow for the 
15 days’ period and claimed interest from the dates of the supply of the goods. 


The defendant in his written statement denies receipt of the consignment of 
20th November, 1957, valued at Rs. 706-59. He denies also his liability to pay 
interest. He has claimed a sum of Rs. 10,000, as damages, paying court-fee there- 
for. The Issues framed in the suit are these: i 

i. Is the plaintiff entitled to the suit claim ? 

2. Was the agency cancelled by the plaintif and communicated to the defendant ? 

3. Is the defendant entitled to set-off or adjustment pleaded in paragraph 6 of the written state- 
ment ? 

. 4. Is not the defendant liable to pay a sum of Rs. 706-59 for the reasons stated in paragraph 8 
of the written statement ? T 

5, Whether the plaintiff is bound to give credit for Rs. 500 paid as advance deposit ? 

6. Isnot the defendant liable to pay interest in respect of the amount due from him to the plaintiff? 

7. To what other reliefs is the plaintiff entitled ? 


When the documents were marked today, the plaintiff produced the acknow- 
ledgment dated 20th November, 1957, signed by the defendant for receipt of the 
goods supplied to him on that date, Exhibit P-18. In view of this, SriE.R. Krishnan, 
learned Counsel for the defendant, admitted receipt of the consignment in question. 
Hence Issue 4 is found in favour of the plaintiff and against the defendant. ° 


Regarding interest, to sustain the claim of the plaintiff, it is sufficient to 
refer to section 61 (2) of the Sale of Goods Act, which is as follows : 

“In the absence of a contract to the contrary, the Court may award interest at such rate as it 
thinks fit on the amount of the price— i 
l (a) to the seller in a suit by him for the amount of the price—from the date of the tender of 
the goods or from the date on which the price was payable ; 


(b) to the buyer in a suit by him for the refund of the price in a case of a breach of the contract 
on the part of the seller—from the date on which the payment was made. ” 

The Supreme Court has held in K. Venkata Mallayya v. T. Ramaswamı &.Co.}, 
that under scction 61 of the Sale of Goods Act, the seller is entitled to interest at 
6 per cent. per annum from the date of the transaction to the date of suit. But, as 
far as this case is concerned, there will have to be a modification charging interest 
only after the expiry of 15 days from the date of the transaction. The plaint claim 
will be revised accordingly. Issue 6 is answered accordingly. l 


1, (1963) 2 M.L.J. (S.C.) 110 : (1963) 2 An. W.R. (S.GC.) 110: (1963) 2 S.CJ. 483. 
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_ So far as the counter-claim is concerned, it proceeds on the footing that there 
is a valid contract between the plaiftiff and the defendant and that the plaintiff 
committed a breach thereof. But in view of Article 299 of the Constitution, it has 
to be held that there was no valid contract at all between the plaintiff and the 
defendant. This apart, even assuming that there was a valid contract, it will be 
seen that the defendant himself was in breach, not having paid for the price of 
the goods within the stipulated time. In fact, he was in arrears to a considerable 
extent. A purchaser of goods like the defendant who commits default in his obli- 
gation to pay for the goods within 15 days of the delivery thereof cannot be heard to 
complain that the plaintfff committed breach in withholding supply. The plaintiff, 
the seller, is not bound to go on supplying goods without having payment. That 
will not be business. On this ground also the counter-claim must fail. 


Accordingly, on Issues 1, 6 afid 7, I find that the plaintiff will be entitled to 
the suit amount, calculating interest as indicated in this judgment and under Issue 
5 will be bound to give credit for Rs. 500, the initial deposit, in final adjustment. 
The plaintiff will have the costs on the amount decreed after lessening it by the 
sum of Rs. 500. The counter-claim is dismissed, without costs. The defendant 1s 
given four months’ time for payment. But the amount decreed will carry interest 
from the date of the suit. 


P.R.N. a Decreed accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT -—Mr. S. RAMACHANDRA IYER, Chief Justice, AND Mr. JUSTICE 
P. RAMAKRISHNAN. 


Messrs. Cork Industries and others .. Appellants* 
U. 
A. Govindarajulu Mudaliar .. Respondent. 
Letters Patent (Madras), Glause 15—Fudgment—Order of Single Fudge grann g leave to sue in forma 
pauperis—If “ judgment ” against which an appeal is maintainable undsr Clause 15 of the Letters Patent (Madras), 


Though an order refusing to grant leave to sue in forma pauperis would be a “ judgment” against 
which an appeal is maintainable under Clause 15 of the Letters Patent (Madras) the same cannot 
follow in regard to an order granting leave. So long as the effect of the order is not to terminate the 
proceeding or suit but on the other hand the suit is allowed to be proceeded with (by the grant of 
the leave to sue a8 pauper) it cannot amount to a judgment, and no appeal can lie against it under 
Clause 15 of the Letters Patent (Madras). ° 


On appeal from the Judgment and Decree of the Honourable Mr. Justice 
Srinivasan dated the and day of May, 1963 and passed in the exercise of the Ordi- 
nary Original Civil Jurisdiction of the High Court in Application No. 1260 of 1962 
against Application No. 2172 of 1961 in G.S. No. 62 of 1962. 


Ms. Row and Reddy, for Appellants. 
C. A. Mohamed Ebrahim, for Respondent. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, C..—This is an appeal from the judgment of Srinivasan, 

J., who confirmed the order of the Master granting the respondent leave to sue in 
forma pauperis. A preliminary question as to the maintainability of the appeal 
‘under ‘Clause 15 of the Letters Patent has got to be considered, before we can take 

up the merits of the appeal. In Anantanayar v. Raghavar', it was held that an order 

of a single Judge admitting a pauper appeal after excusing the delay in its presen- 

tation was not a judgment as that enabled the appeal to goon. In Baba Sah v. 

«Purushotham Sah®, a Bench of this Court held that an appeal would lie against the 


a a 


* O.S.A. No. 70 of 1963. 7 C n = 18th December, 1963. 
1. LL.R. 59 Mad. 656. _ i 2. (1925) 47 M.L.J. 932. 
34 : 
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order ofasingle Judge on the Original Side granting permission to the plaintiff to 
sue in forma pauperis, ‘That judgment, in oul opinion is inconsistent with the pro- 
nouncement of the Supreme Court in Asrumat: Debi v. Rupendra Deb Ranikot1, where 
two tests have been laid by their Lordships of the Supreme Court to find out whether 
an adjudication in a particular proceeding will amount to a judgment within the - 
meaning of Clause 15 of the Letters Patent. They are: (1) Whether the order or 
judgment of the single Judge terminates the suit or proceedng, and (2) whether it 
affects the merits of the controversy between the parties in the suit itself. None 
of these conditions can be said to be satisfied in a case where leave to sue in forma 
pauperis is granted. The suit, far from getting terminatedl, by the order allowing 
the suit to be registered, really keeps the suit pending. The merits of the contro- 
versy between the parties also could not be said to have come for final determina- 
tion in such proceedings. i 


The decision in Asrumati Debi v. Rupendra Deb Ranikot}, related to an order 
allowing an application for transfer of a suit instituted in a mofussil Court to the High 
Court to be tried in its Extraordinary Original Jurisdiction. It was held that such 
an order would not amount to a judgment as the suit had not been finally disposed of. 
It will be noticed that the application in that case before the High Court for transfer 
of the suit wasan original application which had been put an end to by the order of 

‘transfer. Nevertheless the Supreme Court regarded that circumstance as immaterial 

as in its view the question whether a particular order of asingle Judge amounts to a 
judgment or not had to be determined on the basis of its effect on the suit itself. This 
view has been further elaborated by this Court in Central Brokers v. Ramnarayana 
Poddar®, where a question arose whether an order passed under section 10 of the 
Civil Procedure Code for stay of an earlier suit will amount to a judgment within 
the meaning of Clause 15 of the Letters Patent, it was answered in the negative. 
In Baba Sah v. Purushotham Sah* the learned Judges proceeded to hold that an order 
of the kind before us, would amount to a judgment because an order refusing leave 
to sue in forma pauperis would amount to a judgment. With great respect to the 
learned Judges we would like to point out that there is a fundamental difference 
for the purposes of Clause 15 of the Letters Patent, between a case where leave to 
sue in forma pauperis is refused and one where leave is granted. If leave were 
refused, the intended suit will not be on the file of the Court at all ; in consequence 
so far as the Court is concerned, there will be a termination of the proceedings. 
But where leave to sue is granted the position will be different. While, therefore, 
we agree with the learned Judges who decided that case that am order refusing to 
grant leave to sue in forma pauperis would be a judgment, the same cannot follow 
in regard to an order granting leave. 


It has been argued that as the right to file a suit in forma pauperis is a valuable 
right given to a poor litigant not to be harassed by paupers, will equally be a right 
and an order granting leave to sue in forma pauperis should therefore be regarded 
as deciding the rights of the parties. But this is only second of the two tests laid down 
by the Supreme Court. Even so we are, unable to appreciate how it can be said 
that in granting leave to sue tn forma pauperis the right of the defendant can be 
said to be infringed. It may be that frivolous litigations might be encouraged by 
indiscriminate grant of leave to sue in forma pauperis. There can however be 
no apprehension on that score as an order granting leave is a judicial order. The 
question before us is not so much as to whether the order in a particular case is 
right or wrong but whether it is a judgment within the meaning of Clause 15 of the 
Letters Patent. On that matter, so long as the effect of the order is not to terminate 
the proceeding or suit but on the other hand the suit is allowed to be proceeded 
with it cannot amount to a judgment. We are conscious that im taking this view 
we are holding contrary to the view expressed in Baba Sah v. Purushotham Sak® 





1. (1953) S.C.J. 300 : (1958) 1 M.L.J. 710: 2. (1954) 2 MLL. 525. 
(1953) S.G.R. 1159. 3. (1925) 47 M.E. J. 982. 


\ 
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We would ordinari afs 
but that ee cabal rei red the matter for consideration by a Full Bench ; 
of the Supreme Court and the BE present case having regard to the recent decision 
made reference. The order Passed by decision of this Court to which we have 


ment and no appeal can lie ag sed by the learned Judge will not amount to a judg- 
KS instit. The appeal fails and is dismissed with costs. 


> Appeal dismissed. 
IN THE HIGH col 


l 
ETE EEE Me: T a OF JUDICATURE AT MADRAS. 


M. ANANTANARAYANAN, ¿CHANDRA IYER, Chef Justice AND MR. JusTICE 
Shanbagavalli Ammal and oth} 
P Ers .. Appellanis* 


T. S. Damodaran and others j 


Limitation Act (LX of 1908), Art Respondents. 


suit on Original Side of High Court—Sale Jes 180, 181 and 183—Apphcability—Decree for sale on morigage in 
of possesston—Limuation—Article app A li in execution—Application by auction-purchaser for le 
Default of purchaser in p ut of charsable—Order for vacant possession fixing date for issue of warrant— 
application for deliver y— ee for execution of warrant resulting in lapse of warrant— Subsequent 
Remedy of purchaser. ‘tation—Revival or continuation of prior application—Essentials for— 

Article 183 of the Limitation 
decree or order of the High Co 
when the decree of the High Co 
a geek of the immovable pro 
or delivery co uent on 
although, if he da 
to take some step-i 
of the decree i 














ct provides for a period of twelve years to enforce a judgment, 
passed in the exercise of its ordinary original jurisdiction. But 

passed on the Original Side has been executed and has resulted 
Prties covered by the decree, an application by the auction-purchaser 
sale cannot be regarded as an application for execution of the decree, 
remained unsatisfied such application might be regarded as an application 
F id of execution or one for revivor of the decree so far as the unsatisfi portion 


F180 and not Article 183 would apply to the case of an application for delivery, whether 
tion-purchaser happens to be a stranger or the decree-holder himself. 


An application for execution or for delivery of possession can be regarded as a continuation of the 
previous application in cases where there has been no complete disposal of the application on the 
previous occasion and in cases where there has been a termination of such proceedings for a reason for 
which the decree-holder or the auction-purchaser is not responsible. But where the previous applica~- 
tion has been, disposed of finally by giving to the auction-purchaser the order to which he is entitled 
under the law namely, an order for vacant possession, fixing a date for the issue of a warrant of deli- 
very, but such application is not proceeded with by reason of the default of the auction-purchaser 
himself, by failing to pay the necessary charges for taking out the warrant and the warrant for delivery 

‘nr not executed and allowed to lapse, there can be no scope for the application of the theory of 
continuation or revivor of the previous application. 


An application for possession filed more than three after the disposal of the previous applica- 
tion must therefore be held barred under Article 180, Limitation Act. 


It will, however, be open to the auction-purchaser to apply for amending the order by altering 
the date of the issue of the warrant for delivery and the Executing Court has always the inherent 
power to alter the date of the return of the warrant by appropriate proceedings and within the period, 
limited by Article 181. If no such application for amendment and re-issue of the warrant is made 
within three years of the date of the original order, the purchaser cannot obtain the process of Court 
for effecting delivery, by getting that order amended. 


Lacuna in the Original Side Rules and desirability of amendment pointed out. 
On appeal from the Judgment of the Hon.’ble Mr. Justice Srinivasan dated 


12th April, 1962, and passed in the exercise of the Ordinary Original Civil Juris- 


diction of this Court in Application No. 1593 of 1960 in G.S. No. 289 of 1933. 
S. A. Seshadri Ayyangar and R. D. Indrasenan, for Appellants. 
S. V. Rama Ayyangar, K. V. Rajagopalan and A. Dorairaj, for Respondents. 
+ The Judgment of the Court was delivered by 


Ramachandra Iyer, C.J.—This appeal raises a question of limitation. In exe- 
cution of a final decree in a mortgage suit of this Court on its Original Side, dated 


* O.S.A. No. 2 of 1963. 13th December, 1963. 


í 


UPORTS. 
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and of the first appellant and 

11th February, 1936, one Srinivasa Chetty, the hushnorigagee of the property in- 
the father of appellants 2 and 3, who was a puisne in held by the Official Referee. 
volved in the suit, purchased the same in public aucti, 20, Gantz Road, Vysarpadi. 
The property so purchased was described as Door Nee cawnies and 1 719 sq. feet. 
The area comprised therein was an extent of about thi-gons who were in occupation 
There were a number of huts on the property. The pe there could be no doubt that 
of the huts were also parties to the mortgage suit andyhich was‘on 2nd April, 1937 
the purchase would be binding on them. The sale ‘in favour of Srinivasa Chetty. 
was duly confirmed, and the sale certificate was issueCo660 of 1937 for delivery of 
Shortly after his purchase, he filed Application No.trty over which there were no 
possession of the property. Such parts of the prop¢\ But no delivery was effected 
superstructures were delivered over to the purchaser.endants, who had put up huts 
in regard to other portions in occupation of the deiat the application for delivery 
thereon. By reason of that fact, it can be taken tHpsed of and that the subsequent 
filed by the auction-purchaser had not been fully dis No. 2790 of 1938, was but a 
application for delivery of possession, Application ; application the Court, while 
continuation of the original application. On thatpat such of the defendants as 
granting the auction-purchaser’s prayer, observed thstructure. But this the defen- 
had put up huts would be entitled to remove the supertpation of the property being 
dants were in no mood to do. The persons in occuscuting Court to have directed 
themselves judgment-debtors, it was the duty of the Ex Yet another application 
delivery of vacant possession. That was not the ord@yelief. On that application 
was filed, Application No. 3201 of 1941, for the identical he right of the Spence a 
the Master directed the issue of a warrant “ subject to onable time may be 
to remove any superstructure for which purpose a re rder did not, in 
given by the applicant”. It will be noticed, that even t Bic; Auchone 
terms, give a mandate for delivery of vacant possession to whi 
purchaser was entitled by reason of his purchase. It can, therefore, 
although several orders had been passed on successive applications for 
of possession, there has been no effective or complete disposal of the first a 
cation for delivery of possession. The auction-purchaser too appears to have 
become indifferent for a while. Nearly eight years after the previous order, he 
filed Application No. 4166 of 1949 for obtaining delivery of the remaining properties. 
On 31st March, 1950 the Master passed an order stating “ Ordered. Warrant to 
issue in the first week of July”. It is not in controversy that what was intended 
was that the warrant should issue in the first week of July, 1950. But the auction- 
purchaser did not pursue the matter. He failed to pay the necessary charges for 
taking out the warrant and as the appellants have stated in their present application 


[1964 












“warrant for delivery of vacant possession was not executed and it was allowed to lapse”. 


It is necessary at this stage to advert briefly to the practice obtaining on the 
Original Side of this Court in regard to such matters. As soon as an order for 
the issue of a warrant for delivery of possession is made, the execution application is 
treated as having been finally disposed of. In case where after the order of Court, 
the warrant is not applied for or taken out, the execution application is kept 
in the appropriate section for about three or four months to await the payment of 
the necessary charges by the person applying for the warrant, after which time it is 
sent to the records without being posted for dismissal or for further orders of Court. 
This, it is stated, has been the practice which has been followed on the Original 
Side for a very long time. There appears to be no provision, either under the old 
Original Side Rules or in the new one, for posting for dismissal or final orders the 
execution applications in which a warrant for delivery of possession or attachment - 
or arrest has been ordered but which warrant had been omitted to be taken out by 
the party. There is a similar lacuna in regard to warrants issued but not executed 
for any reason whatsoever. In our opinion, this practice can hardly be regarded 
as being in conformity with sound rules of procedure. We would suggest 
that appropriate Rules should be made for putting up execution petitions for final 
orders before the Court, whenever there has been a default in the matter of taking 


-æ 
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out the warrants ordered to issue, by season of non-payment of necessary charges, 
etc., or where the warrant issued is returned unexecuted. : 


In the present case although the Court directed the issue of warrant for delivery 
of vacant possession, Srinivasa Chetty did not take any steps to obtain the warrant 
in order to secure delivery of possession by removing the huts put up on the land, 
Even some time previously, he had entered into an agreement with certain persons, 
representing the various occupants of the plots in question, for sale of the entire 
property and had received an advance. But the latter had udiated the agree- 
ment of sale and instituted O.S. No. 340 of 1953 on the file of the City Civil Court 
for the return of the advance paid. ‘They were able to obtain a decree. ‘There 
was also another litigation in regard to the title to the property in C.S. No. 469 
of 1950. That ended in a compromise on goth April, 1954. Srinivasa Chetty 
died on 19th May, 1955. More thân three years thereafter, in September, 1959 
his legal representative filed the application, out of which this appeal arises, for 
delivery of possession of the property. Both the Master as well as Srinivasan, J., 
on appeal, have held the application to be barred by limitation. 


Notwithstanding the fact that the present proceedings arise in execution of a 
decree passed on the Original Side of this Court, the application for delivery of 
possession by the auction-purchaser will be governed only by Article 180 and not 
by Article 183 of the Limitation Act. The latter provision provides for a period 
of twelve years to enforce a judgment, decree or order of the High Court passed 
in the exercise of its Ordinary Original Civil Jurisdiction. But the decree of this. 
Court had been executed and it resultedin a sale. The application for delivery 
consequent on such sale cannot be regarded as an application for execution of the 
aecree, although, if the decree had remained unsatisfied, such application might 
be held to be an application, as a step-in-aid of execution or one for revivor 
of the decree, so far as the unsatisfied portion of the decree is concerned. Article 
180 will apply to the case of an application for delivery, whether the auction pur- 
chaser happens to be a stranger or the decree-holder himself. This has been settled 
by the decision of a Full Bench of this Gourt in Abdul Azeem Saheb v. Chockan Chetttar+. 
That Article proviaes that for an application for delivery of possession, there will 
be a period of three years from the date when the sale becomes absolute. 


From what we have stated above, it will be seen that although the auction-pur- 
chaser filed four successive applications for delivery of possession, it was only in 
Application No. 4166 of 1949, that an order for delivery of vacant possession was 
passed. The orders passed on the previous applications were incomplete and it 
must, therefore, be held that Application No. 4166 of 1949 was a continuation of 
the previous applications. Although it was filed nearly twelve years after the date 
when the sale became absolute, it must in essence be regarded as an application 
to bring up for orders the first application for delivery. But the order on that 
application finally disposed of the matter. It airected the issue of a warrant for 
delivery of vacant possession. It cannot thereafter be said that the application for 
delivery is pending. The auction-purchaser had merely to take out the warrant 
and obtain delivery of possession from the juagment-debtors. The Supreme Court, 
in Sahgal v. Maharaj Kishore Khanna®, observed that if an application for execution 
was made in a pending execution proceeding, no question of limitation coula arise, 
as the right to continue the proceeding, which is pending, will be a right that arises 
from day to aay and there could, therefore, be no bar of limitation with regard to 
the enforcement of such a right. The application for delivery in the instant case 
was not one made in a pending application for delivery as the previous application 
had been finally disposed of by the order dated 31st March, 1950 ; the remedy of 
the auction-purchaser will thereafter be only to effectuate that order, which was 
given to him. He did not avail himself of that order but allowed it to lapse. 


Learned Counsel for the appellants has however, contended that the present 


application, filed nine years after the final order on the application for delivery of 
eae ee a aE pees eee eer eee en ee 


1. LL.R. 58 Mad. 893: (1935) 69 M.L.J. 821. 2. (1959) S.C.J. 1099. 
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possession, must be regarded as a reminder tp the Court to issue the warrant that 
had been ordered on gist March, 1950. Reliance is placed in support of this 
contention on the recent unreported judgment of this Court in A.A.A.O. No. 43 
of 196r. In that case an auction-purchaser first filed an application for delivery 
of possession in time but no effective delivery could be granted, as the demarcation 
stones on the property had been removed by the judgment-debtors. It became 
necessary for him to take appropriate steps for identifying the property. Under 
these circumstances, he did not press the original application for delivery of posses- 
sion, which was accordingly dismissed. When another application was filed, more 
than three years after the sale became absolute, a plea of limitation was raised. 
It was held that although the first application had been aismissed, such dismissal 
‘must, in the circumstances, be regarded as not amounting to a final judicial order 
on the application for delivery of possession, asedelivery could not then be effected 
by reason of the conduct of the judgment-debtors. 


Thus, an application for execution or for delivery of possession can be regarded 
as a continuation of the previous application in cases where there has been no 
complete disposal of the application on the previous occasion, and in cases where 
there has been a termination of such proceedings, for a reason for which the decree- 
-holder’ or the auction-purchaser is not responsible. But, where, as in this case, 
the previous application, namely, Application No. 4166 of 1949, has been disposeu 
of finally by giving to the auction-purchaser the order to which he was entitled under 
the law, and where such an application was not procceded with by reason of the 
default of the auction-purchaser himself, there would, in our opinion, be no scope 
for the application of the theory of continuation. 


In Viswasundara v. Pajdigadu1, a Bench of this Court held that where the Court 
was unable to give effect to its order by reason of the absence of the petitioner, who 
“was. bound to be present in order to take delivery, or owing to causes over which he 
had control, it was not the duty of the Court to give notice to him to show cause 
why that petition should not be dismissed. They also pointed out that such a case 
should be different from the one where there was obstruction by the judgment-debtor 
or where owing to causes which were beyond the control of the auction-purchaser 
the delivary could not be effected. In the latter class of cases the order for delivery 
or possession would remain in force, and a subsequent application to execute that 
order would be a continuation of the original application, albeit the second appli- 
cation may have been filed more than three years after the sale became absolute. 
‘This view was accepted in Ramakirshnayya v. Venkatasubba Rao®, where, by reason 
of the default on the part of the auction-purchaser the application for delivery of 
possession was dismissed. It was held that the principle of reviving the previous 
-application, not judicially and finally disposed of by the Court, could not be invoked 


x 


by the auction-purchaser. l 


From what we have stated above, it would be clear that the application out 
-of which this appeal arises cannot be regarded as a continuation of the previous 
application, namely, Application No. 4166 of 1949, anu it must, therefore, be held 
to be barred by limitation under Article 180 of the Limitation Act. 

Mr. Seshadri Ayyangar for the appellants however contends that the appro- 
priate Article of the Limitation Act to be applied in the circumstances of the present 
case would be Article 183. The order of the Master dated 31st March, 1950 in 
Application No. 4166 of 1949 being an order of the High Court passed in the exer- 
-eise of its Ordinary Original Jurisdiction, it is argued thatthe appellants would be 
-entitled to a period of twelve years for the ba aga of the same. There is 
a fallacy underlying this argument. The order dated gist March, 1950 directs 
the issue of a warrant in the first week of July, 1950. In that form that order could 
not thereafter be enforced. What the appellants seek is now to obtain a fresh order 
for delivery of possession, which can be executed now. That as we have pointe 
out, they cannot get by reason of lapse of time. But it will be cpen to them to 
-apply to the Master for altcring the aate of the issue of the watrant, which, in the 


1. (1925) 50 M.L.J. 72. 2. (1954) 2 M.L.J. 89. | 
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original order, was directed to issue in the first week of July, 1950. The Executing’ 
Court has always the inherent power to alter the date of the return of the warrant. 
But such an amendment of the order can only be obtained by means of a Master’s 
summons, as provided for in the Original Side Rules. The period of limitation 
for filing an application for such amendment of the order, will be that contained 
in the residuary provision, namely, Article 181 of the Limitation Act. The right 
to apply must be held to have accrued the moment the auction-purchaser faile to 
obtain the warrant in the first week of July, 1950. Although there could be no 
limit to the number of applications that can be filed for altering the date of issue 


- 


of the warrant, yet each Successive application must be filed within 3 years from 
the date when the right to apply accrued. In the present case, inasmuch as there 
has been no application for amendment and re-issue of the warrant within three 
years after the original date of the praer, the appellants cannot obtain the process 
of Court for effecting delivery by getting the order dated 31st March, 1950 amended. 


The appeal, therefore, fails and will be dismissed. In the circumstances, there 
will be no order as to costs. 


P.R.N. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice M. ANANTANARAYANAN AND Mr. Justice K. S. RAMA- 
MURTI. 


Andonissamy Pillai alias Tambidorai Pillai .. Appellant*® 
U. 
Rev. Mother Gabriel Marie .. Respondent. 


French Penal Code, Articles 379, 401 and 463—Conviction and sentence under—Tenability. 

In correspondence with the concept of theft in the Indian Penal Code (section 379, Indian Penal 
Code) the French Law (Article 379 of the French Penal Code) appears to contemplate that the abstrac- 
tion or taking away should be without the knowledge and consent of the owner, in order to render it 
fraudulent. Where, on the contrary, the abstraction or taking away is with the knowledge and 
consent of the owner, the act of removal per se does not constitute theft, though the offence of criminal 
misappropriation might be involved in the subsequent dishonest conversion of the object removed 
to the use of the person removing the object, or its subsequent destruction detrimental to the true 
owner. Hence, on the established facts on record, since the inference is irresistible that the present 
document was removed or taken away with the knowledge, consent and willingness of the com- 
plainant (respondent), this will not be theft, though it might be some other offence. There can be 
no doubt at all, that by virtue of powers as the Court of Cassation, the Madras High Court can set 
aside a conviction which is based upon any erroneous application of the law to the facts and send 
back the concerned appeal for rehearing and fresh judicial disposal. 


Appeal against the Judgment of the Tribunal Superieur d’ Appel, Pondicherry 
dated 8th December, 1960 (Judgment dated 24th August, 1960 of the Tribunal 
de Premiere Instance, Karikal). 

N. Arunachalam (Amicus Curiae appointed under Rule 242 of Criminal Rules 
of Practice and Orders, 1958). 

T. Krishna Rao, for Respondent. 

The Public Prosecutor for Pondicherry, on behalf of the State of Pondicherry. 

The Judgment of the Court was delivered by 


Anantanarayanan, J.—The appellant, Andonissamy Pillai alias Tambidorai 
Pillai, was convicted under section 379, 401 and 463 of the Code Penal and senten- 
ceu by the Court of First Instance, to one month’s imprisonment. He was further 
directed to pay costs, and Rs. 50 as damages to the party civil, the Rev. Mother 
Gabriel Marie, Superior of the Convent of St. Joseph of Cluny, Kurumbagaram. 
When the matter came up in appeal before the Superior Court of Appeal, the con- 
viction was confirmed, but the sentence of imprisonment was modified into a sentence 
of probation for five years under the French Law. The damages awarded to the 


nr ene 


* Spl. A. (Crl.) No. 105 of 1964 (Pondicherry). : 7th February, 1964. 
US. No. 14599 of 1963. 
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‘party civil were also reduced to Rs. 30. ‘The facts of the matter, as can be gleaned 
from the record, are as follows. 


There was a prior history of lease hold in respect of certain property belonging 
to the Convent, as between the Convent and the lessee, the appellant before us. 
Ultimately, there was written agreement between the parties in October, 1959, 
under which the appellant undertook to hold the property on lease subject to a 
payment of 15 kalams for the harvest. The crux of the offence with which the 
appellant was charged, appears from the evidence of the Rev. Mother Gabriel 
Marie, as reduced to writing in the record. She states that in 1960, the appellant 
demanded the original of the said agreement in the possession of the head of the 
‘Convent, on the grounu that he had to make entries with regard to rent ; he under- 
took to return the document. Rev. Mother Gabriel Marie gave him the docu- 
ment, as she states, because she had confidence in him. Ultimately, the appellant 
‘did not return the valuable document, and it is claimed that he misappropriated 
it, and perhaps made away with it. The reply of the appellant to the Presiding 
Judge was that he did not take away the agreement, and that the only matter of 
controversy between the parties related to a receipt instead for payment of the 15 
kalams. The Courts have aisbelieved this plea of the appellant, accepted the 
evidence for prosecution, and convicted the appellant as ead. 


On a careful consideration, both of the facts ana the law applicable, it appears 
-to us to be quite clear that the conviction under Articles 379 and 401 of the Code 
Penal is misconceived. Article 379 relates to larceny, and the offence is defined as 
follows : 


7 : ; l TTIE. 
person who fraudulently takes away anything of which he is not the owner, is guilty of 
Jaccay | (Ihe Fresh Penal Code, edited by O. W. Mueller, 1960, New York). Sana K 


In Dalloz Reportoire Pratique, Volume XII, page 1012, in the commentary 
‘contained in the chapter ‘ Vol’ (theft) there is a passage on ‘ Soustraction °, which is 
the fraudulent abstraction or taking away referred to in Article 379. In corres- 
pondence with the concept of theft in the Indian Penal Code also (section 379, 
Indian Penal Code), the French Law appears to contemplate that the abstraction 
or taking away should be without the knowledge and consent of the owner, in order 
to render it fraudulent. Where, on the contrary, the abstraction or taking away 
is with the knowledge and consent of the owner, the act of removal per se does not 
‘constitute theft, though the offence of criminal misappropriation might be involved 
in the subsequent dishonest conversion of the object removed to the use of the person 
tTemoving the object, or its subsequent destruction detrimental to the true owner. 
This is clear from the following passage in the French commentary that we have 
referred to: 

“il s'ensuit necessairement de cette definition qu'il n’p a pas vol la ou’il n’y a pas soustraction, enlevertent 
d'un object quelcongue contre le gre’du propristaris."’ , 


which means “ It should follow necessarily from the above definition (Article 379 
of the Code Penal) that there could not be any theft, when there could be no 
abstraction or removal of anything against the consent of the owner ”. 


Hence, on the established facts of the record, since the inference is irresistible that 
the present document was removed or taken away with the knowledge, consent 
and willingness of the complainant (Rev. Mother Gabriel Marie), this will not be 
theft, though it might be some other offence. 


Article 408 of the Gode Penal appears, on the contrary, to apply precisely to 
‘the facts, if the evidence for prosecution is accepteu at face value. For, under 
this Article 
“any person who diverts or dissipates, to the owner’s, holder’s or depository’s detriment, any 
property, OET given to him only by reason of lease. sseossssess loan for use .. disocesiss 
or for use as specified, shall be subject to the punishments provided by Article 406 ”. 


Article 406 relates to breach of trust. 
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Mr. Arunachalam, who has assisted us by appearing as amicus curiae, after 
study of the record submits the argument that, on the facts, even the offence defined 
in Article 408 will not be applicable. According to him, the matter really in con- 
troversy between the parties was not the document at all, but the payment of the 
grain rent, the factum of which was established by the appellant, and the return of 
possession of the property under the terms of the contract. Since the retention of the 
document by the appellant subsequently, even if true, was not fraudulent, learned 
Counsel argues that no criminal offence is involved. We do not think that it is 
necessary to express any opinion upon this argument. It will entirely be a matter 
for the Superior Court bf Appeal to consider, at the re-hearing which we have to 
direct in the interest of justice. 

There can be no doubt at all that, by virtue of our powers as the Court of 
Cassation, we can set aside a conviction which is based upon any erroneous appli- 
cation of the law to the facts, and send back the concerned appeal for re-hearing and 

‘fresh judicial disposal. Since we are adopting that course in the present instance, 
we make no comment whatever on the argument that-no criminal offence is in- 
volved, upon the evidence adduced at the trial. That will be a matter to be con- 
sidered by the Superior Court of Appeal, along with the applicability of Article 408 
of the Code Penal or other relevant article, excluding the article relating to larceny 
(Article 379) which is clearly inapplicable. We may ada that the prosecution can- 
not be permitted to adduce any further evidence and that the re-hearing will have 
to be upon the evidence already on record. The conviction and the directions as to 
costs and damages to the party civil are set aside, and the records are according 
transmitted to the Superior Court of Appeal at Pondicherry for aisposal according 
to law. Following the Cassation Precedent, we further direct that the appeal 
shall be heard and disposed of by a Court constituted otherwise than the Court 
which disposed of the appeal. 


K.L.B. — Conviction for theft set aside and 
rehearing ordered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUsTICE G. R. JAGADISAN AND MR. JUSTICE K. SRINIVASAN. 


Rajah Sir M. A. Muthia Chettiar and another .. Petitioners* 
y. 
The Wealth Tax Officer, Special Investigation Circle ‘A’, 
Madras and another .. Respondents. 


Wealth-tax Act, (XXIX of 1957), section 3 and Expendituretax Act (XXIX of 1957), section 3— 
Hindu undivided family and Mappilla tarwad of Malabar—Dissimilar and distinct subjects—Hindu undivided 
family—Charge to Wealth-tax and Expenditure-tax—Not discriminatory—Article 14 of Constitution of India 
(1950)—Not violsted. 


The petitioner, the manager of a joint Hindu family, consisting of himself and his two sons, 
sought to restrain the assessing officers under the Wealth-tax Act and the Expenditure-tax Act, by a 
petition under Article 226 of the Constitution, from proceeding further in the matter of assessment of 
Hindu undivided family, on the ground of the constitutional invalidity of the ing sections of the 
twoenactments. On the question whether the Act in seeking to assess the joint Hindu family while 

eaving out the Mappilla tarwads was violative of Article 14 of the Constitution, 


Held, the charging sections of the Wealth-tax Act and Expenditure-tax Act do not offend Article 
14 of the Constitution in secking to assess the Hindu joint family. The two entities Hindu joint family 
.and Mappilla tarwad are not similar but different. 

No law including a tax law can deny equal protection to all citizens. But equal protection 
would not prohibit reasonable classification for taxation resting on a fair and substantial relation to the 
object of the legislation. It is not the state of mind of the Legislature but the piece of legislation and it 
operational effect that determines the constitutional validity. ‘The degree of incidence of taxation 
would not have a bearing on the question of the constitutionality of the enactments, 


. There is a vast difference between a Mappilla tarwad and a Hindu undivided family, and it would 


be a misnomer to equate the two as occupying the same position as a legal entity. The two are not 
similar subjects and not entitled to equal treatment in the matter of enactment of laws by Parliament, 





*W.P. Nos. 1023 and 1060 of 1961. 7th November, 1963, | 
35 


274 THE MADRAS LAW JOURNAL REPORTS. [1964 


` On important matters like the tight of division the quantum of share the tarwad Hindu or 
Muslim in abar differs substantially from the Hindu undivided family. ‘The word ‘corporation” 
used to describe the tarwad with as much appropriateness as has been used as regards the Hindu un- 
divided family is only a description of grouping all persons and cannot mean the similarity of the two. 
The tarwads are governed by the Marunaka aya Law, a matriarchal system, while the Hindu sys- 
tems of law are founded upon the agnatic family. A member of tarwad could not claim partition 
and separate possession of his share of the tarwad property without the consent or the concurrence of all 
the members thereof. -A member of Hindu undivided family has an undoubted right to get a partition 
of his share as and when he liked and even if the other members would not consent. Ina Hindu joint 
family partition, each class will take per stirpes as regards every other class, but the members of the class 
take per capita as regards each other. But that does not appear to have been the position governing the 
. Malabar tarwads. , 
The resemblance between the two is so remote that they cannot be reckoned or ranked as equals. 
The essence of similarity between two persons or bodies is that they should enjoy substantially the same 
ights and be under the same obligations. The constitutional mandate isnot to achieve equality 
aie there is none, but is only to prevent the Legislature from favouring one section of the equals 
and singling out the other section to be a target of-attack. If different entities are not accorded 
the same treatment by law, the charge of discrimination falls at the outset, and there is no need to 
_ justify it on the ground of classification. 
The wealth: or expenditure of Mappilla tarwad is not altogether outside the ambit of the Acts. 
A karnavan, whatever may be the capacity in which he or she owns or expends, is certainly an 
* individual ’ within the meaning of the said expression under the two Acts, and is assessable as such. 
Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavits filed therewith the High Court will 
‘be pleased to issue a Writ of Prohibition calling for the records relating to the notice 
dated 15th June, 1960 and 18th August, 1961 in File No. 202/60-61 on the file of the 
Wealth-tax Officer, Special Investigation Circle ‘A’ Madras and notice dated 24th 
August, 1960 in File No. B 201/60-61 E.T. on the file of the Expenditure-tax 
Officer, Special Investigation Circle ‘A’ Madras, and prohibiting the respondents 
herein from taking further proceedings pursuant to the said notices. 


M. K. Nambiar, for R. Venkataraman and S. Ramamurti, for Petitioners. 


S. Ranganathan, Standing Counsel for Income-tax Departments, for | Res- 
pondents. 


The Judgment of the Court was delivered by 


Jagadisan, J—These are two petitions under Article 226 of the Constitution 
of India. In W.P. No. 1023 of 1961, the petitioner prays for the issue of a Writ of 
prohibition to forbear the Wealth-tax Officer, Special Investigation Circle ‘ A” 
Madras, from taking further proceedings, pursuant to the notices issued by him on 
15th of June, 1960 and 18th of August, 1961. The petitioner in W.P. No. 1060 of 
1961 also prays for a Writ of prohibition for restraining the Expenditure-tax Officer, 
Special Investigation Circle * A’ Madras, from taking further proceedings, in pur- 
suance of his notice dated 24th of August, 1960. The main attack of the petitioners 
in these two petitions is levelled against the validity of the charging provision of the 
Wealth-tax Act and the Expenditure-tax Act. 


The petitioner in W.P. No. 1023 of 1961 states that he is the manager of a Hindu 
undivided family consisting of himself and his sons, and that he is an assessee on the 
file of the Wealth-tax Officer, Special Investigation Circle‘ A ° Madras. The Wealth- 
tax Officer issued a notice dated 15th June, 1960 under section 14 (2) of the Wealth- 
tax Act, 1957, calling upon the petitioner to file a return of his wealth, for the purpose 
of making an assessment under that Act, for the assessment year 1960-1961. This 
petitioner submitted his return. The Wealth-tax Officer next issued a notice dated 
18th of August, 1961 requiring the petitioner to furnish certain information necessary 
for making the assessment. Without furnishing that information, ‘the present peti- 
tion has been preferred, on the ground that the charging section of the Wealth-tax 
Act, 1957, section 3, is invalid and unconstitutional. The petitioner alleges that 
section 3 violates the equality clause of the Constitution. The point of attack is 
` that section 3 is discriminatory inasmuch as it singles out only the Hindu undivided 
family, leaving out from its ambit Marumakkattayam tarwads, particularly the 
Mappilla tarwads governed by Mappila Marumakkattayam Act, 1939. In support 
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of this contention reliance is placed apon a decision of the Kerala High Court 
in C. K. Mammad Keyi v. Wealth-tax Officer, in -which it has been held that the 
Wealth-tax Act, 1957, denies equal protection of the laws to Hindu undivided 
families, as such families have been singled out by the Act from other similar joint 
families. The Department has filed a counter affidavit stating that section 3 is not 
in any way discriminatory, that all persons owning wealth fall within the category 
of individuals or Hindu undivided families, that, if Marumakkattayam tarwads 
or Mappilla tarwads could not be comprehended within the expression Hindu un- 
divided family, they woyld yet come within the description of ‘individuals’. So 
the only question in W.P. No. 1023 of 1961 is whether section 3 of the Wealth-tax 
Act, 1957 offends Article 14 of the Constitution. 


The petitioner in W.P. No. 1060 of 1961 states that he is the manager of a Hindu 
undivided family consisting of himself and his sons, and that he is an assessee on the 
file of the Expenditure-tax Officer, Special Investigation Circle ‘A’ Madras. It is 
alleged that the Expenditure-tax Officer issued a notice on 24th of August, 1960: 
under section 13 (2) of the Expenditure-tax Act (XXIX of 1957), calling upon the 
petitioner to file a return of his expenditure in connection with the proposed assess- 
ment under that Act for the assessment year 1960-61, and that the petitioner has filed 
a return. The Officer issued a further notice on 27th October, 1960 making a pro- 
visional demand for payment of a sum of Rs. 17,002-40 nP. alleged to be the expen- 
diture-tax payable by the petitioner for the year ending 31st March, 1960 relevant to 
the assessment year 1960-61. The petitioner submits that section 3 of the Expendi- 
ture-tax Act, 1957, which authorises the levy of expenditure-tax on every individual 
or Hindu undivided family violates Article 14 of the Constitution. The ground of 
attack is thus set out in paragraph 6 of the affidavit in support of the petition : 

“ I submit that, to the extent to which section 3 authorises the levy of an expenditure-tax om 
Hindu undivided families, ıt is discriminatory in that such a tax could not be levied on other joint 
families such as Marumakkattayam tarwad, etc. I, therefore, submit that the provisions of the 
Expenditure-tax Act, in so far as they relate to the levy of an expenditure-tax on Hindu undivided 
families, are discriminatory against Hindu undivided families, and, thereby infringe the provisions. 
of equal treatment guaranteed to every person under Article 14 of the Constitution of India.” 
The petitioner’s contention is again based upon the decision of the Kerala 
- High Court rendered under the Wealth-tax Act, holding that the Hindu undivided 
families have been discriminated against by the Legislature omitting tarwads, Hindu. 
or Muslim, governed by the Marumakkattayam Law. It may at once be stated 
that section 3 of the Expenditure-tax Act uses the expression ‘Individuals or Hindu 
undivided family’, the same as in Wealth-tax Act and whichever view we take regarding 
the vires of section 3 of the Wealth-tax Act would equally govern the charging 
provision in the Expenditure-tax Act. We do not propose to discuss the question of 
the vires of the Expenditure-tax Act, 1957 separately. 


We shall now take up for consideration the question whether section 3 of the 
Wealth-tax Act, 1957, is unconstitutional, on the ground that it is repugnant to the 
fundamental right guaranteed by the Constitution under Article 14. Section 3 which 
is the target of attack, reads : 


“ Subject to the other provisions contained in this Act, there shall be charged for every financial’ 

year commencing on and from the first day of April, 1957, a tax (hereinafter referred to as wealth-tax) 
in respect of the net wealth on the’corresponding valuation date of every individual, Hindu undivided 
family and company at the rate or rates specified in the Schedule.” 
(By a subsequent amendment, ‘companies’ have been removed from the ambit 
of this charging section.) The ‘net wealth’ of an assessee, as defined by section 2 (m) 
of the Act, means, the amount by which the aggregate value of the assets, as computed 
in accordance with the provisions of the Act, is in excess of the aggregate value of the 
debts, excluding those of specified categories, owed by the assessee. ‘ Valuation date ”’ 
means the last day of the previous year as defined in section 2 (ii) of the Income-tax 
Act. ‘ Assets’ mean property of every description, movable or immovable, subject 
to specified exceptions. Sections 4, 5 and 6 indicate the manner in which the com- 
a ee On ee 
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putation of the net, wealth is to be made. ection 7 (1) of the Act provides that 
assets have to be valued according to the market price prevailing on the ‘valuation 
date’ Then follows other provisions, which lay down the machinery for assessment, 
levy and collection of the tax. The rates of tax are specified in Parts I and H of the 
Schedule. The rates for individuals and for Hindu undivided family are different. 
In the case of an individual there is no tax on the first two lakhs of rupees of net 
wealth while the Hindu undivided family is tax-free for the first four lakhs of rupees. 
The Schedule prescribes a progressive graduated tax, according to the quantum of 
the net wealth owned by the assessee. The general scheme of the Act, therefore, 
is to assess to tax wealthy persons, who happen to own wealth beyond a particular 
limit fixed by the Statute. It seems to be quite clear that the charge is against the 
‘wealth to be found in the hands of persons,who may be described either as ‘individuals’ 
or as ‘Hindu undivided families.’ e 

Mr. M. K. Nambiar, learned Counsel for the petitioners, did not contend that 
the Act was discriminatory, because ‘individuals’ suffered more tax than ‘ Hindu 
undivided families.’ It must be noted that ‘individuals’ are exempt only for the 
first two lakhs, while a Hindu undivided family is more favourably treated because 
of the exemption up to four lakhs of rupees. He fairly conceded that the classi- 
fication adopted by the Parliament in dividing the assessees into three broad categories 
as they originally stood, namely, ‘individual, Hindu undivided family and company’ 
would be reasonable and proper. His contention, however, was that there was 
discrimination against the Hindu undivided families, by reason of the omission 
of the Mappilla tarwads, and Nambudri illoms or any other Marumakkattayam 
tarwads, which are spread over large extents of territory in the State of Kerala. The 
argument was developed thus: The Malabar tarwads, Hindu or Muslim, are 
also institutions akin to Hindu undivided families, and there is no reason why these 
institutions should not be placed on a par with the Hindu undivided families, which, 
in contrast with the individuals, occupy a more favourable tax position. According 
to the learned Counsel, Malabar tarwads are wholly outside the Act, as they could not 
be comprehended within the expression ‘individual’ or “Hindu undivided family’, 
and such an omission, learned Counsel pointed out, amounts to a manifest dis- 
crimination. The further argument was that, if Malabar tarwads could be brought 
within the expression of ‘ individuals °’, then there was no rationale or reasonableness 
why these tarwads should not enjoy the same privilege concessions the Parliament 
has shown to the Hindu undivided families. 


It is now well-settled that a taxing enactment is not outside the scope of the 
equality clause of the Constitution. The Supreme Court has made it quite clear in 
its decision, Thathunni Moopil Nair v. State of Kerala’, that, whatever may be the 
subject-matter of legislation by the Union or the State, the cardinal rule is, * equality 
amongst equals’. The Government should hold the scales even as between subjects 
similarly placed, without preference or favoured treatment or invidious la~ 
tion. Confining ourselves to taxing measures, as we are now concerned only with 
such an Act, we can state without hesitation that the equality provision does not 
compel the Government to tax all or none. The subject of taxation and the persons 
to be taxed are matters within the exclusive domain of the Legislature, but it cannot 
discriminate dealing with unequal hands. It can ‘classify’ rationally and intelli- 
gibly with due regard to the object and purpose of the Act, but it cannot wield omni- 
potency to deny equal treatment to equals. This power to classify, it has been re- 
peatedly held, is not any arbitrary selection for vagary cannot go by the name of 
classification. 

“ A classification for tax purposes is in effect nothing more than a legislative determination as 
+o how that burden is to be distributed and it is wholly proper that a Court should measure the rea- 


sonableness of that determination by generally accepted theories as to the Regret bases for distri- 
buting that burden.” (Rottschafer on American Constitution, pages 665- j ° 


It is no violation of the equality rule in respect of tax law that the incidence 
of tax upon particular tax-payers results in payments of unequal amounts. Progress- 
a ee ee eee 
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ively graduated tax on income or wealth based on the quantum does not offend 
Article 14. The tax must be uniform upon the same classes of subjects. Dissimilar 
treatment of similar tax subjects would be unconstitutional. When different classes. 
of tax-payers are subject to different systems of tax in connection with a single type 
of tax, it cannot be said that the Statute manifests a difference in treatment. Nor 
can it be said that every little unevenness should be dubbed as inequality to condemn. 
the heavier imposition. 


Willoughby in his Constitutional Law of the United States (second edition} 
observed thus at page 836: 

Oe aise EN N EEES while the Legislature may, within its discretion, determine freely 
what occupations, or classes of property, or persons are to be taxed, it may not select out from the 
general mass of property, or general citizen y, particular pieces of property or particular indi- 
viduals to bear the burden of the tax. When therefore, a tax is laid upon certain classes of property 
or of persons, there must be some reasonable basis for the classification adopted. By this is meant, 
that there must be some substantial reason why the units, whether of property or of individuals, 
should be treated as distinct groups.” 


The American Supreme Court has always been of the view that, though the 
guarantee of equal protection extends to taxing laws, the Legislature would not be 
offending the fundamental right of a citizen by not taxing every person equally, so 
long as the persons under the same circumstances or property of the same character 
are taxed by the same standard (see, for example, Megoun v. Illinois Bank*. As 
has been stated in Great Atlantic Co., v. Grosican?. 

“ The Legislature is not required to make meticulous adjustments in an effort to avoid inciden- 
tal hardships.” i 

The touchstone of constitutionality as regards the equality clause is stated thus 
in Colgoate y. Haryey?. 

“Does the Statute arbitrarily and without genuine reason impose a burden upon one group- 


of tax-payers from which it exempts another group, both of them occupying substantially the same 
relation towards the subject-matter of the legislation.” 


Cases on the subject of Article 14 are quite a legion. There is along catena of 
decisions by the Supreme Court starting from Chiranjit Lal v. Union of India*, in 
-which the scope and reach of Article 14 have been, if we may say so with respect, 
elaborately considered. It is needless to refer to these decisions herein, as the guiding. 
principles have been plainly indicated and sharply outlined. ‘The legal position may 
be summed up as follows: 


“No law including a tax law, can deny equal protection to all citizens.” 


A tax is not an assessment of benefits. ‘‘ Equal protection” does not pro- 
hibit the enactment of laws based on reasonable classification having regard to the 
objects of the legislation or of the person whom it affects. The classification must 
rest on some ground of difference having a fair and substantial relation to the object 
of the legislation. Narrow distinction and superficial disparities are not per se 
sufficient discriminations to attract the mischief of inequality. The rule of equality 

its many inequalities. (vide Broodlove v. Suttles®, and Carmichael v. Southern 
Coal Co*. A classification is not a legislative division or an irrational grouping but 
a categorisation germane to the object and purpose ofthe Act. There should be no. 
taint of arbitrariness in the alleged classification. But a distinction in legislation is not 
arbitrary, if any state of facts that would sustain it can reasonably be conceived. 
If on the face of the statute, discrimination is manifest and clear and there can be no 
justification on the ground of classification, the attack on the constitutionality must 
succeed. The aggrieved subject need not establish that the discrimination was in~ 
tentional or was a result of- hostile animus. Discrimination in the context only 
means difference in treatment, and unjustified difference would be a difference 
whether it be by design or by accident, or whether it is caused wilfully or inadvertently. 


——a a 
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It is not the state of mind of the Legislature But the piece of legislation and its 
operational effect that determines the constitutional validity. What satisfies equality 
has not been and probably never can be precisely defined. Magan v. Illinois Trust. 
The power to make distinctions exists with full vigour in the field of taxation ; 
there is no iron rule in the matter, Government being free to exercise a wide discre- 
tion in relating the subjects of legislation. Inequality or hardship 1esulting from 
tax burden, provided the standard is uniform, is not a mischief of unequal treatment 
of similar subjects, but something which is inherent in Government by law instead 
of Government by edict (vide Fox v. Standard Oil Company) B, 


submitted that the degree of incidence of taxation would not haye a bearing on the 
question of the constitutionality of the enactmeħt. It seems to us that this citation 


is very apposite. We wish to refer to the following passage from the judgment at 
page 367 : 


“ The grant of such an exemption was therefore said to be a discrimination between the 
States within the meaning of the Constitution, and it was added that whatever might be said about 
the excise duties, to grant an exemption for previous payment of customs duties was arbitrary and 
indefensible. Their Lordshi cannot accede to this argument.......... The rule laid down by 
the Act is a general one, applicable to all the States alike, and the fact that it operates unequally 
in the several States arises not from anything done by the Parliament, but from the inequality of the 
duties imposed by the States themselves,” 

We may at this stage make mention of an argument of the learned Advocate- 
General, based upon a passage in the judgment of Rajagopala Ayyangar, J., (as 
he then was) in Adhi Chettiar y. State of Madras‘, that there must be a deliberate 
hostile treatment or discrimination by the Legislature to render the law obnoxious 
to Article 14. The passage is at page 705 and it reads : 


, The essence of the freedom guaranteed by Article 14 and 
guard against is the avoidance of designed and intentional hostile treatment or discrimination on 


or where this was unintended or was due to fortuitous 


This, in our opinion, is not to be understood as meaning that the vice of discri- 
mination is cured by showing, if it can be shown at all, that Legislature was not 
actuated by any bias but merely nodded. The learned Judge merely pointed out, 
as can be seen from his other observations at the same page, that the consequence 
resulting from the working of the Act, like evasions or escape through the meshes 
of the Act, cannot brand it with discrimination, if there is none on the face of it. 


constitutional or violative of the Fourteenth Amendment, merely because of its partial operation 
i circumstances.” 


Mukerjee, J., in State of West Bengal v. Anwar Ali5, deals with this aspect of the 
matter. 


“ If it is established that the person complaining has béen discriminated against as a result 
of legislation and denied equal privileges with others occupying the same position, I do not think 
that it is incumbent upon him, before he can claim relief on the basis of his Fundamental rights, 
to assert and prove that in making the law the Legislature was actuated by a hostile or inimical in- 
tention against a particular person or a class.” 


We are, therefore, unable to agree with this contention of the learned 
Advocate-General, 


The Fourteenth ‘Amendment of the American Constitution reads so far as it is 
material in the present context, as follows: 


__ “No State shall make or enforce any law which shall abridge the ptivileges or immunities of 
citizens of the United States ; nor shall any State deprive any person of life, liberty or property, , 
a due process of law ; nor deny any person within its jurisdiction the equal protection of the 

ws.” 

E e S a 

- 170 U.S. 283 (294). 4. LLR. 1957 Mad. 694. 
U.S. 97 (102). 5. (1952) S.C.J. 55 : (1952) S.C.R. 284. 
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Article 14 of the Indian Constitétion states : 


“ The State shall not deny to any person equality before the law or the equal protection of the 
laws within the territory of India.” 

Though the Fourteenth Amendment of the American Constitution is a composite 
provision inhibiting the deprivation of life, liberty or property without due process 
of law and prohibiting denial of equal protection of laws, American cases dealing 
with the subject of equal protection of laws are of great value and assistance, in dis- 
cussing the constitutionality of enactments challenged in this country, as being repug- 
nant to Article 14. We find that the following passages from some of the leading 
text books on the American Constitution give a clear picture and cogent analysis 
of the American Law. Pritchett in his book on the American Constitution 
observes at page 615 as follows: . 


eS ce nae eee equal protection does not prohibit legislative classification, poe the classi- 


Weaver in his Constitutional Law at page 397 states : 


“Class legislation is that which makes an improper discrimination by conferring particular 
privileges upon a class of persons, arbitrarily selected from a large number of persons, all of whom 
stand in the same relation to the privileges granted and between whom and the persons not so 
favoured no reasonable distinction or substantial difference can be found justifying the inclusion of 
one and the exclusion of the other from such privilege...A classification must not be arbitrary, arti- 
ficial or evasive and there must be a reasonable natural and substantial distinction in the nature 
of the class or classes upon which the law operates. 


“ In respect to such distinctions, a legislative body has a wide discretion and an Act will not be 
held invalid unless the classification is clearly unreasonable and arbitrary. That the law will work 
a hardship is not enough. Many laws have that effect and the greater pan of all legislation is dis- 
criminatory in the extent to which it operates, the manner in which it applies or the objects sought 
to be attained by it.......... What classification is reasonable natural or substantial rests in the 
discretion of the legislative body in the first instance and it is the province of the Courts to adjudicate 
when it should be classed as arbitrary, artificial or evasive,” ; 


Willis in his book on Constitutional Law observes as follows at page 587 : 


“ A State does not have to tax everything in order to tax something. It is allowed to pick and 
choose districts, objects, persons, methods and even rates for taxation if it does so reasonably.” 


Now the question is whether the omission of the Mappilla Marumakkattayam 
‘tarwad, as an entity-to be taxed would amount to an undue preference to such tar- 
wads resulting in discrimination against the Hindu undivided families such as to 
violate the equality clause of the Constitution. Though at the commencement of 
the argument Mr. M. K. Nambiyar submitted that the Act discriminated Hindu 
undivided families as against Malabar tarwads in general including Nair tarwads 
and Nambudiri illoms, he practically confined his arguments, at the later stages of 
the case, only as regards the alleged discrimination of Hindu undivided families as 
against Mappilla tarwads. We have. therefore, to examine the position of Map- 
pilla tarwads as regards their right to property both before and after the Mappilla 
Marumakkattayam Act, 1939. We may state in general that the Marumakkattayam 
law itself was based only upon ancient usages and custom. Sundara Aiyar, in his book 
on Malabar Law, observes that in Malabar more than anywhere else, it is still an 
age of usage and not of written law. Marumakkattayam law prevails amongst a 
elarge section of the people on the west coast of South India. This system of law is 
known as Aliyasanthana Law in South Kanara. Literally, the meaning of the word 
‘Marumakkattayam’ is inheritance through nephews and nieces. This system is 
followed by the Nair Community and by other Non-Brahmin Hindus, Thiyas and 
to some extent by the Muslims of North Malabar. The word ‘ tarwad’ signifies a 
joint family consisting of males and females, all descendants in the female line from 


280 THE MADRAS LAW JOURNAL REPORTS. - [1964 
a common ancestress. Mayne in his text bookof Hindu Law, at page 973, describes 


the constitution of a tarwad in these terms : 


“A tarwad js a family corporation, and every member of a tarwad has equal rights in the pro- 

erty by reason of his or her birth in the tarwad” Kalliani Amma vy. Govinda Menon}, and Katan- 

kandi Rome v. Siva Sankaran*, * On the death of any member, his or her interest in the tarwad 
Property devolves on the other members of the tarwad by survivorship.” 


The customary law or the Marumakkattayam Law prevalent in Malabar has been 
very materially altered by the enactments of the Madras Legislature, and also by the 
Regulations of Indian States, Travancore and Cochin, instheir respective jurisdic- 
tion. The Madras Acts are, the Malabar Marriage Act (IV of 1896), the Malabar 
Wills Act (V of 1898), the Madras Marumakkattayam Act, 1932 (XXI of 1933), the 
Mappilla Marumakkattayam Act (XVII of 1939) and the Madras Aliyasanthana 


Act, 1949 (IX of 1949). 


Referring to Mappillas, Lewis Moore, in his book on Malabar Law and Custom 


(Third Edition.) at page 323 states as follows : 
the Mappillas of South 


Mappie pillas of North Malabar follow the Marumakkattayam system of inheritance, whilst 


Law. Amongst those who profess to follow the M 


abar, with some few Mobo follow the ordinary M 


adan 
ttayam Law, the practice frequently 


ils of treating the self-acquisitions of a man as descendible to his wife and children under 
Law. Among those who follow the ordinary Muhammadan Lay, it is not unusual 


for a father and sons to have community of property and for 
father and, after his death, by the eldest son.” 


the property to be managed by the 


In Assanv. Pathumma®, Subramania Ayyar, J., took the view that, even in the case 
of Mappillas of North Malabar, the Muhammadan Law was their general law, the 


later adoption. In support of this view, the learned Judge referred to a passage in 


Mr. Logan’s Malabar Manual. Sundara Aiyar in 


his book on Malabar Law 


ther hand it is very natural and very 


probable that when a large section of a community adopts a new religion the converts should retain 
the rules of inheritance to whi they were previously subject, and it is also extremely likely that the 
heads of the new religion should encourage Conversion by making the change as easy and agreeable 


The learned author observes that Marumakkattayam is the prevalent system of 


inheritance in most of the Mohammadan families no 


rth of Calicut, and that even in 


Calicut and further south, one occasionally finds the adoption of the Marumakkatta- 


yam rule, though the instances are rare. Mr. S 


undara -Aiyar discusses the' 


question whether the separate acquisitions of a member of the Mappilla tarwad 


Malabar and others who follow that system) the presumption should be that the 
Mappillas are governed by the rules of property of the Marumakkattayam law 
unless the contrary is established. Reference is made to the decision in Kunhimbi 
Umma v. Kandi Moithin*, in which a Division Bench of this Court (Subramania 


Iyer and Benson, JJ .), observed that Assan v. Pa 


3, should not be understood 


as laying down that in every case between Mahommedans.in North Malabar, even 
when they were members of a Marumakkattayam tarwad, the devolution of self- 
acquired property was governed by Mahomedan law unless the contrary was shown, 


and that the presumption would often be in favour 


of the Marumakkattayam rule 


of devolution. In support of the view that Muslim families who were governed by « 

the Marumakkattayam law as regards the tarwad property, should be presumed 

also to be governed by that law even as regards acquisition to their separate property, 
prey 


Se geen 
1 weet LL.R. 35 Mad. 648, 3. (18 


97) LL.R. 22 Mad. 494:9 M.L.J. 37. 


(1909) 20 M.L.J. 134. 4, (1903) LL.R. 27 Magi. 77. 
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the following observations of the Judi$ial Committee in Murtaza Husain Khan v. 
Muhammed Yasin Khant, is quoted by Sundara Aiyar : ; 


“The Muhammadan Law makes no distinction between ancestral and self. i property 
and recognises no principle of difference in tho matter of lineal and collateral succession as is the case- 
under the Mitakshara which divides inheritance into ‘unobstructed and obstructed heritage.” AIF 
classes of property, whether ancestral or self-acquired follow one rule of devolution. If a custom 
governs the succession to the ancestrat estate, the presumption is that it attaches also to the personal: 
acquisitions of the last owner left by him on his death ; and it.is for the person who asserts that 
those properties follow a line of devolution, different from that of the taluqa to establish it.” 


What is to happen ifa Muslim husband comes froma family governed by ordinary 
Mohammaden Law and the wife belongs to a family governed by the Marumakkat- 
tayam system or vice-versa ? Then the property of the father would descend to 
his children and others according to the Mohammadan Law. It is therefore clear 
even from a cursory examination of these Mappilla tarwads in North Malabar, 
governed by the Marumakkattayam law that there was no one system of devolu- 
tion of property or inheritance which would govern them. Sometimes it was the 
Muslim law and sometimes it was the Marumakkattayam law. That depended 
upon the question whether the adult male of the tarwad was himself a Marumakkat- 
tayee or a follower of Muslim law. It must be noted that as regards marriage: 
and divorce, even the Marumakkattayam Mappilla tarwad was governed only by 
the rule of Mahomedan Law. Sundara Atyar, T , observes at page 236 : 


“The recognition of the Marumakkattayam rule of inheritance and at the same time of the. 
Mahomedan rule as to marriage has led to the growth among Mappillas of certain customs. For 
instance, in Bappan V. Mukk1?, it was found that among the Mappillas of North Malabar there- 
existed a custom according to which the junior members of Mappilla tarwards were entitled to main- 
tenance from the tarwad when living in the houses of these consorts and also to a higher rate of main- 
tenance when living with their consorts than when living single. There is also the practice for tho- 
att the wife to make what is called a Stridhana gift to the husband to enable him to main- 

er.” 


In short, before the advent of the Mappilla Marumakkattayam Act, even the so-- 
called Mappilla tarwads in North Malabar and a few portions of South Malabar 
had no uniform or single system of succession to property, and were governed 
practically by usage and custom. There cannot be any comparison between a Hindu 
undivided family and a Mappilla tarwad, and, in our opinion, it would be very ano- 
malous to place them together on the same par, merely because it can be said that 
both a Hindu undivided family and a tarwad can be conveniently described as 
‘ family corporations °. 


What is the similarity between a Mappilla tarwad and Hindu undivided family 
is really the crux of the question before us. If the alleged similarity is only apparent 
and nominal and does not extend to the substance of the rights enjoyed by these 
two bodies, it cannot be said that they are similar institutions normally entitled to be: 
treated alike by the Legislature. Mr. M. K. Nambiar was at pains to point out that 
both are ‘ corporations ’, and that they have many features in common. He referred 
K Sa following observations of Srinivasayyangar, J., in Chakkara Kannan v. Kunhi 

0 i 


“Tn India it is not uncommon for group of persons, though not incorporated to hold properties. 
as if they were corporately entitled. . . . . Instances of such groups in Southern India are the 
Joint Hindu family governed by the Mitakshara Law, the Nambudri llom governed by the 
Marumakkattayam Law, the Nayar tarwad governed by Marumakkattayam Law, and the 
Aliyasantana family of South Canara. The Mappillas of North Malabar generally follow the 
Marumakkattayam system. The incidents af such group holding are now well-settled. In the case of” 
Malabar tarwards such incidents include the impartibility of the property, the right by birth of persons 
born in the tarwad, the management of the properties by the senior male member of the tarwad who- 
is styled the karnavan. . . . . The constitution ofa joint Hindu family governed by the Mitak-- 
shara Law furnishes a very close parallel.” 


ame e 


1. L.R. 43 ILA. 269: 31 M.LJ. 804 : LLR. 3. (1915) LL.R. 39 Mad. 317 at 335, 
- 38 All. 552 at 568. (P.C.) 336 : 29 M.L.J. 481. (F.B.) 
2, (1883) I.L.R. 6 Mad. 259. 
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In Moithiyan Kutty v. Mammali}, Chakkara Kanna’s case? was followed. 
Venkatasubba Rao, J., observed : 

“ the Marumakkattayam Law recognises a tarwad as a unit and a tavazhi being a sub-division 
of a tarwad, the Courts have also recognised it as a legal entity.” 

The nature of a Hindu joint family was considered by the Supreme Court in 
Bhagawan Dayal v. Reoti Devi®. His Lordship Subba Rao, J., observed at page 304 
as follows : Bs 

“ The legal position may be stated thus. Coparcenary is a creature of Hindu Law and can- 
not be created by agreement of parties except in the case of re-unien. It is a se ag body or a 
family unit, whether the larger one or the subordinate one, can acquire, hold and dispose of 
family property subject to the limitations laid down by law.” 
The expression ‘ corporate body ’ with reference to a Hindu joint family, was used by 
Bhashyam Ayyangar, J., in Sudarsanam Maistri v. Narasimhulu Maistri4, where 
the learned Judge observed that the Mitakshara doctrine of joint family was founded 
upon the existence of an undivided family as a corporate body. 


It is on this data that a Hindu joint family and a Malabar tarwad are corporate 
or quasi-corporate bodies that Mr. Nambiar mainly rests his arguments that they 
should be similarly treated. A Hindu joint family is certainly a creature of 
Hindu law, and it is well settled that it cannot be constituted by agreement bet- 
ween parties. A, B, C and D cannot combine and enter into an agreement that they 
should hold certain properties with community of rights, just likea Hindu Mitakshara 
family. It has not been suggested that the joint family as such is a distinct entity 
or a legal person like a company or a municipal corporation or other corporate 
bodies created by statutes. If the family were to be treated as something apart from 
the members of the family, then that would mean that the members have no right 
or interest in the property held by it. But that is not the case with a Hindu joint 
family. There is a unity of ownership and possession as regards the family properties, 
and each member has got an undefined right or interest in the properties. That 
interest cannot be ascertained unless and until there is a division in status or by metes 
and bounds. But the joint family manager is the accredited representative of the 
family, and is clothed with certain rights, inthe matter of administration and enjoy- 
ment of the properties. The status of the family can be disrupted by any member 
seeking to get his share. Indeed even before there can be a division by metes and 
bounds a coparcener can get himself divided by unequivocal or unambiguous 
indication of intention to separate himself from the family and to enjoy his share 
in severalty. 

“ Once the decision has been unequivocally expressed, and clearly intimated to his coparceners, 
his right to obtain and possess the share to which heis admittedly entitled, is unimpeachable; neither 
the co-sharers can question it, nor can the Court examine his conscience to find out whether his rea- 
sons for separation are well-founded or sufficient.” (Mayne’s Hindu Law, 11th edition, page 580.) 
A minor coparcener can get himself divided from the family through the medium 
of his natural guardian or the Court guardian provided he is able to convince the 
Court that partition would be in his welfare and interest. It is really unnecessary 
to dwell longer on the character and nature of a Hindu undivided family, 
as in fact there is no dispute now before us, as regards the nature of such families. 
Comparing the Mapilla Marumakkattayam tarwad with the Hindu 
undivided family, it seems to us that the word ‘corporation’ is sometimes 
used to describe the tarwads with as much appropriateness as that word has been 
used as regards the Hindu undivided families. It is only a convenient description 
of grouping all persons. Mappilla Marumakkattayam tarwad is, of course, not an 
institution or corporate body, having a separate legal existence or having the attri- 
bute of a ‘legal person’, distinct from the members of the tarwad. We have already 
pointed out that these Mappilla tarwads occupied the same position as the Nair 
tarwad in the Malabar area. We have to take it that, prior to the enactment of tħe 
Madras Marumakkattayam Act, 1932, and the Mappilla Marumakkattayam Act, 





1. Mois 55 M.L.J. 208. 3. (1962) 1 S.C.J. 348 : (1962) 3 S.C.R. 440. 
23 i LL.R. 39 Mad. 317:29 M.L.J. 481 i (1901) 11 M.LJ. 353: LL.R. 25 ‘Mad. 
.B. bed . - 
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1939, the Mappilla tarwad and the Nhir tarwad stood more or less in the same 
position except as regards marriage, divorce, succession to separate property etc. 
One distinction between a Hindu undivided family and the Malabar tarwad in 
general, Muslim or Hindu, is that these tarwads are governed by the Marumakkat- 
tayam Law, that is the matriarchal system, while the Hindu systems of law are found- 
ed upon the agnatic family. In a Mitakshara joint family, the members claim 
their descent from a common ancestor, but the members of the family constituting a 
Marumakkattayam tarwad are descended from a common ancestress. The descent 
according to the Marumakkattayam system, is in the female line. This is a basic 
structural difference betwen the two. It is true that a tarwad or a tavazhi cannot be 
created by act of parties, even as much as a Hindu undivided family cannot be so 
constituted. But a member of the tarwad could not claim partition and separate 
possession of his share of the tarwad property without the consent or the concurrence 
of all the members thereof: This had been laid down by a long course of judicial 
decisions, and Mayne in his Hindu Law states that it has been accepted as settled 
law and acted upon till the Marumakkattayam Act of 1932. Certainly the members 
of the tarwad cannot be equated to a coparcener, who had an undoubted right to 
get a partition of a his share, as and when he liked and even if the other members 
would not consent. This again is a marked distinction between a Hindu undivided 
family and a tarwad. Dealing with a Mappilla tarwad, the Judicial Committee, in 
Sulaiman v. Bivathumma, pointed out that in a Mappilla tarwad, there could be 
no partition, unless all the members consented. 


In a Hindu joint family partition, each class will take per stirpes as regards 
every other class, but the members of the class take per capita as regards each other. 
But that does not appear to have been the position governing the Malabar tarwads. 
At page 974, Mayne’s Hindu Law, it is stated as follows : 

“ The mode of partition, whether it ought to be per stirpes or per capita, was the subject of 
conflicting judicial opinion. The acceped view is that partition should be per capita and this has 
been affirmed by section 40 of the Madras Marumakkattayam Act and also by section 36 of the 
Madras Aliyasanthana Act. Owing to the absence of a right of compulsory partition, and the 
consequent increase in the number of members and the impossibility of living together under one 
roof, instances have often arisen where branches of a tarwad have lived separate for long, enjoying 
the properties of the tarwad separately.” 

We find that on important matters like the right of division and the quantum 
of share, the tarwad, Hindu or Muslim in Malabar, differs substantially from the 
Hindu undivided family. In fact, the very system of Marumakkattayam having a 
female propor or ancestress is wholly foreign to the conception of Hindu Mitak- 
shara family, inasmuch as it is based on a common ancestor. The Hindu family 
. emphasises the agnatic relationship to such a large extent as to postpone even close 
relations to sapindas and samanodhakas. Agnatic relation of the fourth or the fifth 
degree is given precedence in the matter of succession to a bandhu like paternal 
aunt or maternal uncle. Till the Hindu Inheritance Act, 1929, even sister, sister’s 
son, son’s daughter and a daughter’s daughter only ranked as bandhus and were 
postponed even to samanodhakas. We are unable to hold that there is anything much 
in common between a Hindu undivided family and a tarwad, to say that they consti- 
tute similar subjects, entitled to equal protection under the equality clause of the 
Constitution. 


It will be convenient, at this stage, to refer to the provisions of the Mappila 
Marumakkattayam Act, 1939, enacted by the Madras Legislature, which really 
governed the Mappilla Marumakkattayam, at the time when the Wealth-tax and the 
Expenditure-tax Acts were enacted. We shall give a brief summary of the salient 
provisions of the Act. Its Preamble reads ° 

“ Whereas it is expedient to define and amend in certain res the law relating to family 
management, partition, and succession among the Mappillas following the Marumakkattayam 
Law. it is hereby emacted............--02008 4 

The ‘Anandravan’ is a member of a tarwad or tavazhi. The ‘Karnavan’ is the 
əldest major male member of a tarwad or tavazhi or in his absence the oldest major 
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female member in whom the right to managment of its properties vests. * Maru- 
makkattayam ’ is defined as the system of inheritance in which descent is traced in 
the female line. ‘'Tarwad’ means a joint family which includes all its members 
with community of property governed by the Marumakkattayam Law. ‘ Tavazhi ” 
means a branch of a tarwad consisting of a female, her children and alt her descen- 
_ dants in the female line. The karnavan is obliged to maintain a true and correct 

inventory of all the movable and immovable properties belonging to the tarwad, and 
has also to keep true and correct accounts of the income and expenditure of the tarwad. 
The senior anandravan is entitled to inspect, at the tarwad house in the month of 
Vrischikam of the following year, the inventory and the accounts of the previous 
year. He can also take copies of or extracts from the same. Ifthe karnavan would 
not afford facilities for inspection, the anandravan can move the Court and obtain 
appropriate orders. Every member of the tarwad is entitled to maintenance consis- 
tent with the income and the circumstances of the tarwad. The surplus income of 
the tarwad has to be invested by the karnavan by purchase of immovable property 
for the tarwad or by other investment, to the best advantage of the tarwad. The 
tarwad properties can be alienated only for necessity or for henefit. The anandravan 
may institute a suit in a civil Court, for the removal of the karnavan for any mal- 
feasance, misfeasance, breach of trust or neglect of duty, misappropriation or im- 
proper dealing with the income or the properties of the tarwad. The karnavan can 
also be removed for mental unsoundness, physical infirmity or for other reasons set 
out in section 11 of the Act. ‘Any individual member of a tarwad may claim to 
take ‘his or her share of the properties of the tarwad.. A minor member of the 
tarwad can also obtain a partition acting through his mother, or in the absence of 
the mother, by his or her guardian under the Islamic Law. A tarwad house shall 
not be partitioned and shall be kept undivided for the common use of all the members 
of the tarwad even if the other members of the tarwad desire it, unless two-thirds 
of the members of the tarwad desire to the contrary. In case of a division, the indi- 
vidual member or the members of the tavazhi as the case may be, shall be entitled 
to such share or shares of the tarwad properties as would fall to such member or 
members, if a division per capita were made among all the members of the tarwad 
then existing (section 17). Succession to the property obtained by an individual 
member on partition shall be governed by the Islamic Law of inheritance. There 
is also a provision for registration of the tarwad asimpartible. If within a year from 
the passing of the Act, not less than two-thirds of the major members of a tarwad 
present a petition to the Collector of the District, he shall register the tarwad as 
impartible. On such registration, the tarwad estate would no longer be open to 
partition by metes and bounds at the instance of any member. If at any time after 
registration of a tarwad as impartible, not less than two-thirds of the members pre- . 
sent a petition to the Collector and desire cancellation of registration, he shall cancel 
such registration. The Act saves the provisions of the Mappilla Succession Act, 
1918, the Mappilla Wills Act, 1928, and also any law or custom or usage governing 
the Mappillas. After the advent of this Act, the members of a Mappilla tarwad are 
undoubtedly governed only by the provisions of the Act, except as regards the mat- 
ters saved under section 27 of the Act. A mere look at the provisions of the Act 
would be sufficient to distinguish a Mappilla Marumakkattayam tarwad from a 
Hindu Mitakshara undivided family. The only similarlity, as far as we are able to 
see, is that the tarwad is described as a joint family and a Hindu Mitakshara family 
is also called a joint family. The provision for removal of the karnavan and the 
provision compelling a karnavan to maintain an inventory of the properties and to 
keep a true account of the income and expenditure of the tarwad are cetainly peculiar 
and they have no parallel. There are no doubt provisions of a similar nature in 
the Madras Marumakkattayam Act, 1932, which governs a Nair tarwad. Any 
coparcener of a Hindu joint family dissatisfied with the manager of the family `’ 
can only insist upon a partition of the family properties and put an end to the 
joint family status. That is the only mode by which a fraudulent joint family mana- 
ger can be got rid off. Removal of a manager of a Hindu joint family and substitu-. 
tion of another in his place is unknown in the Mitakshara Law. There is no duty 
on the part of a joint family manager to maintain accounts for he is not an agent. 
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His position is analogous to that of a trustee, but this does not involve him in all 
the duties incumbent on the trustee. Provided that the family funds are used for 
family bee a he is not accountable for past transactions. In regard to the 
disposal of the family income, the manager has a discretion which cannot be called 
in question, in the absence of fraud or misappropriation. Impartibility, except as 
regards impartible estates governed by an Act, is not recognised under the Hindu 
re ie a limited extent, this has been recognised by the Act governing Mappilla 
ads. 


In our opinion, there ¢s a vast difference between a Mappilla tarwad and a Hindu 
undivided family, and it would be a misnomer to equate the two as occup ing the same 
position as a legal entity. We have, therefore, reached the conclusion, r giving 
our best attention to the matter, that a Hindu undivided family and a Mappilla 
tarwad are not similar subjects, which are entitled to equal treatment, in the matter 
of enactment of laws by the Parliament. 


The next question is whether the wealth of a Mappilla tarwad is altogether 
outside the ambit of the Wealth-tax Act, or the expenditure of a Mappilla tarwad 
is beyond the scope of the Expenditure-tax Act. A karnavan of a Mappilla tarwad 
no doubt, holds the assets of the tarwad in a representative capacity, holding it not 
merely for himself but for the other members of the tarwad as well. But we do not 
envisage any legal disability on the part of the wealth-tax authorities or the authories 
under the Expenditure-tax Act to deal with the karnavan as an individual, for the 
purpose of assessment to tax. A karnavan is a certainly an individual, and the pro- 
perties sought to be assessed to tax are in his hands. If the Parliament did not recog- 
nise a, Mappilla tarwad as a separate legal entity to be taxed like a Hindu undivided 
family, that would not lead to the inference that the subject-matter of the taxation 
in the hands of the karnavan of the tarwad was not intended to be taxed. Ona 
plain reading of the charging provisions of the enactments, we are of opinion that a 
karnavan, whatever may be the capacity in which he or she owns or expends, is 
a leas ee ‘individual’ within the meaning of the said expression under the two 
relevant Acts. 


The only thing that remains is to refer to the decision of the Kerala High Court 
in C. K. Mammad Keyi v. Wealth-tax Officer}, in which the view has been taken that 
the Wealth-tax Act, 1957, denied equal protection of laws to Hindu undivided families. 
The Act was challenged mainly on two grounds. It was contended that the Parlia- 
ment was not competent under Entry 86 of the Union List in the Seventh Schedule 
of the Constitution to impose a tax called the Wealth-tax on the capital value of the 
assets of a Hindu undivided family or a Mappilla Marumakkattayam tarwad to the 
extent that they are or may be deemed‘to be made up of agricultural income. It 
was next contended that in any event, the Act fell within the mischef of the equality 
clause of the Constitution. The Division Bench of the Kerala High Court held that 
the Wealth-tax was specifically and in substance covered by Entry 86 of the Union 
List of the Seventh Schedule to the Constitution and that there was really no ‘conflict 
between the jurisdiction of the Parliament under Entry 86 and the State Legislature 
under Entry 49 of the State List, to enact a law levying a tax on lands and buildings. 
The learned Judges observed that, at any rate, Entry 86 of the Union list conferred 
a special legislative power which overrides the general power under Entry 49 of the 
State List. The competency of the Parliament to enact a tax measure was, 
therefore, upheld. The Act was, however, condemned as being unconstitutional 
violating the equal protection clause. Velu Pillai, J., who delivered the judgment 
of the Bench, observed thus at page 295 : 

“ The term ‘ individual ’ as employed in section 3 of the Act in juxtaposition with Hindu undivi- 
ded families and the other provisions of the Act, which differentiate n these two units of 
assessment, leave no room for doubt, that whatever be its connotation in Entry 86, the term ‘ indivi- 
dual’ in the Act cannot comprehend a Hindu undivided family ; if so, it cannot comprehend a 
Mappilla Marumakkattayam tarwad either.” : 
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With great respect, we disagree with this fiew of the learned Judge. We are unable 
to follow why the term ‘ individual’ should receive a narrow or restricted interpreta- 
tion; while construing the provisions of the Wealth-tax Act, especially when there 
is nothing in the context of the charging section to indicate that the term should not 
receive its ordinary meaning. The expression ‘Hindu undivided family’ which 
follows the word ‘individual’ is not to be read as importing a restriction upon 
the term ‘individual’. The charging section has attempted a classification of the 
entity to be taxed, and for good and proper reasons, distinguished a Hindu undivided 
family from an individual. We have already expressed our view that it would be 
possible to bring the karnavan of a tarwad within the “scope and meaning of the 
expression ‘individual’ under the Acts. After discussing the question of the consti- 
tutionality of the charging section, Velu Pillai, J., has set out his conclusion thus : 

“ We, therefore, come to the conclusion, that Hifidu undivided families of wealth have been 
singled out by the Act from other similar joint families in the country and that the State has thereby 
denied equal protection of the law to the former. The provisions in the Act relating to Hindu 
undivided families are severable and to that extent the Act has to be struck down.” 

Earlier in the judgment, the learned Judge has, however, referred to the argument 
of Sri K. V. Suryanarayana Iyer, learned Counsel who appeared for the Wealth-tax 
Officer, in these words : 

“Shri K. V. Suryanarayana Iyer has been able only to point out, that in certain respects the 
law governing the member of a Mappilla Marumakkattayam tarwad does not correspond in all 
respects to the members of a Hindu undivided family, but in our opinion, he has not succeeded in 
establishing any basis whatever for distinguishing for the purpose of the Act, wealthy undivided 
families of Hindus from similar families of non-Hindus.” 

The learned Judge was not apparently inclined to take the view that the entities, 
Hindu undivided family and Mappilla tarwads are two dissimilar subjects. We do 
not find any further reference to this aspect of the matter in the course of his judg- 
ment. The whole judgment rests upon the assumption that a tarwad and a Hindu 
undivided family are like subjects, and that the Legislature should not discriminate 
the one as against the other. With great respect to the learned Judges, we are unable 
to agree with that view. 


The more we examine the position, and compare and contrast a Hindu undivided 
family with a Mappilla Marumakkattayam tarwad, the more we are convinced that 
the resemblance between the two Is so remote that they cannot be recokned or ranked 
as “equals’. The essence of similarity between two persons or bodies is that they 
should enjoy substantially the same rights and be under the same obligations. One 
need not be the replica of the other, but they must have something more in common 
than the nomenclature. Even a few common features would not be enough; if the 
differences far outweigh the things in common the ground for “ being alike ” does 
not exist. If they are not equals, the one cannot complain that the other enjoys 
certain privileges or concessions. It is no inhibition of the Constitution to treat 
‘ unequals °? with inequality. Indeed the constitutional mandate is not to achieve 
equality where there is none, but is only to prevent the Legislature from favouring 
one section of the equals and singling out the other section to be a target of attack. 
Discrimination can come in, only when similar subjects are not treated alike. Such 
discrimination can escape the inhibition of the equality clause under the umbrella 
of permissible classification. If different entities are not accorded the same treat- 
ment by law, the charge of discrimination falls at the outset, and there is no need 
to justify it on the ground of classification. 

In our opinion, the charging sections of the Wealth-tax Act and the Expenditure- 
tax Act, do not fall within the mischief of the equality clause of the Constitution. 
In the result, these Writ Petitions fail and are dismissed. The rule nisi issued in 
each of the petitions is hereby discharged. The petitioner will pay the costs of the 
respondent in each case ; Counsel’s fee Rs. 250. ° 

V.S. Petition dismissed: 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. S. RAMACHANDRA IYER, Chief Justice AND MR. JUSTICE 


K. SRINIVASAN. ` ‘3 


The Controller of Estate Duty, Madras .. Petitioner.* 
: v. s 
Estate of late Dr. Guruswami Mudaliar by Accountable Persons 
G. Shanmugham and G. Viswanathan, Madras-10 .. Respondents. 


Estate Duty Act (XXXIV 0f1953), section 10—Scope—Absolute gift of house by husband to wife— 
No reservation under gift—Factual joint residence even after gift—Whether property deemed to pass on 
husband’s death—Whether donor not entirely excluded. 


The deceased put up a superstructure on a piece of vacant land belonging to his wife. Later, the 
deceased gifted the superstructure to the wife.” the deceased, till the end of his life, was living with his 
wife in the building. The question was whether the gift was one which came within the mischief of 
section 10 of the Estate Duty Act, 1953. ‘The Tribuna held that it did not. The Department applied 
_ for a Statement of the Case, which was refused by the Tribunal. On a petition under section 64 (s of 
the Estate Duty Act, to direct a Reference on the question “Whether the Tribunal is justified in holdi 
that the value of the superstructure ‘Guru Bhavan’ cannot be included in the principal value of the 
deceased’s estate under the Estate Duty Act and, in particular, having regard to the provisions of the 
Estate Duty Act?” : 


Held, that there are no words in the deed of gift that the deceased reserved any interest in the pro- 
perty to himself. 


The living of the deceased with his wife in the building is consistent with their relationship 
not because he retained any interest in the property, which he had absolutely gifted to his wife. 
Petition under section 64 (3) of the Estate Duty Act, 1953, praying the High 
Court to direct the Income-tax Appellate Tribunal to state a case in R.A. No. 
1428 of 1962-63 on its file for decision on the.following questions of law, viz.:— 
(1) Whether the statement of the Appellate Tribunal in . 6 implies a finding that the 


property in question belonged to the deceased’s wife in her own right and if so whether such a finding 
being contrary to the entire evidence and the contentions on record is not vitiated in law ? 


(2) Whether the Tribunal is justified in holding that the value of the superstructure “ Guru 
Bhavan ” cannot be included in the principal value of the deceased’s estato under the Estate Duty 
Act and in particular having regard to the provisions of section 10 of the Estate Duty Act? 


V. Balasubramaniam, standing Counsel for Income-tax, for Petitioner. 


K. R. Ramamani, for Subbaraya Alyer, Sethuram and Padmanabhan, Adyacates, 
for Respondent. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, C.J—We do not consider that the questions propounded 
do really arise on the facts and the circumstances of the case. Let us take the case 
as presented by the Department itself. The deceased had put up a superstructure on 
a piece of vacant land which admittedly belonged to his wife. Later he gifted the 
superstructure to his wife. The question that is sought to be raised is whether the 
gift is one which would come within the provisions of section 10 of the Estate Duty 
Act. It is contended that in as much as the deceased, till the end of his life, was 
living with his wife in the building in question it should be held that there were cer- 
tain rights in him in regard to the property. We are, however, unable to agree. The 
living of the deceased with his wife in the building is consistent with their relation- 

ship and not because that he retained any interest in the property, namely, in the 
superstructure which he had absolutely gifted to his wife. There are no words in 
the deed of gift to support any theory that he reserved any interest in the property 
to himself. Under the circumstances we see no reason for directing any Reference. 
This application fails and is dismissed with costs. Advocate’s fee Rs. 150. 


V.S. i : Petition dismissed- 
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è 
IN THE HIGH COURT OF JFDICATURE AT MADRAS. 
l PRESENT :—-Mr. Justice P. RAMAKRISHNAN. 


"T. S. O. Abdul Khader ; .. Petitioner” 
U. 
G. H. Rac .. Respondent. 
Madras Buildings (Lease and Rent) Control Act (XVIL of 1960), section 10 (2) (#)—U. ses let 
Sor residential ne caer i, purposes ae ae of a = Asati by landlord Riet. 


Section 10 (2) (ii) of Madras Buildings (Lease and Rent) Control Act requires the written consent 

of the landlord if the building let out were to be used for a purpose other than that for which it was 

eased. ‘Therefore, any kind of acquiescence by the landlord or estoppel by his conduct, cannot be a 

substitute for the plain requirement of the Statute about a written consent. Therefore, in the absence 

of a written consent the landlord is entitled to evict the tenant for having used the building for a pur- 
pose other than that for which it was leased out. ° 

Petitions under section 25 of the Act XVIII of 1960 praying the High Court 

to revise the order of the Court of the Small Causes, Madras, dated 16th February, 

1963 and made in H.R.’A. Nos. 494 and 524 of 1962 (H. R. G. Nos. 3997 and 

3998 of 1961 House Rent Controller, Madras). 


K. Sanjeevi Naidu, K. Kumaraswami and R. Kannan, for Petitioner. 
T. Ramaprasada Rao and S. K. Damodaran, for Respondent. 
The Court made the following 


ORDER :—According to the lease deed Exhibit P-1 the suit premises were let 
out for a residential purpose. The landlord sought for eviction on the grounds 
( 1) that the tenant had used it for a non-residential purpose and (2) that the landlord 
required it bona fide for his residence. The Rent Controller found that the tenant 
had used it for a non-residential purpose, contrary to the terms of the letting. But 
the appeilate Court found that by acquiescence, the landlord had given his consent 
to the tenant for using the premises for a non-residential purpose, even though the 
original letting was for a residential purpose. The appellate Court was not inclined 
to accept the plea of the tenant that the recital in the lease deed about the purpose 
being residential, was a mistake for non-residential. The appellate Court’s finding is 
that the landlord’s conduct implied an acquiescence in the user of the building for 
a non-residential purpose by the tenant, and that it would imply a consent on the 

rt of the landlord for such user. But section 10 (2) (ii) of the Madras Buildings 
Lease and. Rent Control) Act requires the written consent of the landlord ifthe 
building let out were to be used for a purpose other than that for which it was leased. 
Therefore, any kind of acquiescence by the landlord or estoppel by his conduct, 
cannot be a substitute for the plain requirement of the Statute, about a written con- 
sent. The reference to two English decisions in the judgment of the lower appellate 
Court has no relevancy in view of the special provisions in our Statute. I therefore, 
find that in the absence of a written consent, the landlord is entitled to evict the 
tenant for having used the building for a purpose other than that for which it was 
leased out. On the second point, the lower appellate Court has confirmed the 
finding of the Rent Controller that the landlord required the building for the bona 
Jide purpose of his own residence. 

The result of the above finding is that the order of the lower appellate Court 
has to’ be set aside and the order of the Rent Controller has to be restored. It is 
ordered accordingly. As the tenant has been in occupation for over 20 years six 
months’ time will be given to him to vacate the premises. The Revision Petitions 
are allowed, with costs in this Court. Advocate’s fee one set. 


K.S. Petitions allowed. 
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IN THE HIGH COURT ÊF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice K. SRINIVASAN AND MR. JUSTICE K. S. RAMAMURTI. 
M. Chettiappan, Legal Heir To M. S. M. M. Meyyappa Chettiar 
(Dead) and Another .. Petitioners* 
Y. : 
The Income-tax Officer, Karaikudi and Another .. Respondents. 
Constitution of India, 1950, Articles 132, 133, 226—Writ proceedings—Nature of —Civil, criminal or other 


proceedings—Test—Depends upon and takes colour Jih eei in inferior tribunals—Judgment in writ 
proceedings relating to assessment to income-tax—Not civil proceedings—Leave to appeal to Supreme Court—Not 


sustainable. i 
In assessment procecdings culminating in Reference to the High Court, it was held that the petitio- 
ner had to be assessed for the assessment years 1952-53 to 1956-57 as the principal officer of an in- 


tion of persons under section 3 of Income-tax Act. Then the petitioner applied under Article 226 of 
the Constituiton seeking to restrain the Income-tax Officer from enforcing the collection of income- 
tax arrears from him on the ground that section 3 of the Act allowing the Officer in his discretion to 
assess an Association of persons or the members thereof individually offended the equality clause 
enshrined in Article 14 of the Constitution. A Bench ofthe High Court dismissed the application. 
The petitioner sought leave to appeal to the Supreme Court against the order, under Articles 132 and 
133 of the Constitution. i i 


Held, it is clear from the provisions of the Constitution that there can be proceedings other than 
civil and criminal and that it is impossible to say that any proceeding other than a criminal proceed- 
ing must necessarily be a civil proceeding. The proceedings relating to liability to pay tax partake the 
character of revenue proceedings. f 


The proceeding under Article 226 of the Constitution seeking to correct, direct or prohibit proceed- 
ings before inferior tribunals will necessarily take its colour from the nature of the original proceeding 
before the inferior tribunal. The writ proceedings will be ‘civil proceeding’ or a ‘criminal proceeding 
or ‘other proceeding’ according to the nature of the application and how the questions were raised and 
decided in the proceeding and how ultimately it reflects upon the proceeding before the inferior tribunal 
or upon the rights ofthe aggrieved party. The writ proceeding cannot be deemed to be a civil proceed - 
ing merely because an infringement of a fundamental right under Article 14 of the Constitution is com- 
plained of. 


Article 133 of the Constitution would not apply because the writ proceeding relating to liability 
to income-tax is not a civil pro ing. 


Under Article 132 of the Constitution, proceedings which involve a substantial question of law as to 
interpretation of the Constitution are placed by the Constitution in a special category irrespective of the 
nature of the proceedings in which they arise and a right of appeal to the Se Se urt of the widest 
amplitude is allowed in cases involving such questions. The main object erlying the Article is that 
the final authority of interpreting the Constitution must rest with the Supreme Court. With the same 
idea, an enlarged definition of the expression ‘final order’ is given in the Article significantly different 
from Articles 133 and 134. 


In an application under Article 132 two conditions must be satisfied concurrently : (i) the case 
should involve a decision on the interpretation of the Constitution ; and (ii) that decision should also 
involve a substantial question of law touching that aspect. 


The essential distinction between interpretation of a particular provision of the Constitution and 


its application must not be overlooked. Interpretation is the process of finding out the m A 


and operation ofa particular provision, while application is merely a process of administering the law. 


Merely because Article 14 has to be referred to, to find out whether section 3 of the Income-tax 
Act violates Article 14 of the Constitution, a substantial question of law as to the mterpretation of the 
Constitution cannot be said to be involved in the case. 


Petitions under Article 133 (1) (a), (b) and (c) and Article 132 (1) of the Constitu- 
tion of India and sections 109 and 110 and Order 45, rules 2, 3, 7 and 8 of the Code 
of Civil Procedure praying that in the circumstances stated therein the High Court 
will be pleased to grant leave to the petitioner herein to appeal to the Supreme Court 
of India against the order of the High Court of Judicature at Madras dated 29th 
November, 1963, and made in W.P. No. 1374 to 1378 of 1961— Petitions under Article 
pa a o, 

*S.C.P. Nos. 44 to 49 of 1964. 27th March, 1964, 
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226 of the Constitution of India praying tht in the circumstances stated in the 
affidavit filed with W.P. No. 1374 of 1961 on the file of the High Court the High Court 
be pleased to issue writ of prohibition restraining the respondent herein in all the 
petitions from enforcing the collections of tax of Rs. 7,20,826-3 in his Demand 
Notice in G.I. No. 1146/M/52-53 dated 10th March, 1955 the collection of tax of 
Rs. 3,50,683-4 in his Demand Notice in G.I.No. 1146/M/56-57 dated 30th January, 
1957, the collection of tax of Rs. 3,95,869-12 in his demand notice in G.I. No. 
1146/M/56 dated 30th January, 1957 the collection of tax of Rs. 2,23,723-8 in his 
Demand Notice in G.I. No. 1146/M/54-56 dated 30th January, 1957 and the collec- 
tion of tax of Rs. 2,60,607-10 in his Demand Notice in G.I. No. 1146/M/53-54 
dated 24th March, 1956, respectively. 


M. K. Nambiyar, for K. Narayanaswami and K. Mahadevan, for Petitioners. 
S. Ranganathan, Special Counsel for Income-tax on behalf of Respondents. 
The Judgment of the Court was delivered by 


Ramamurti, J.—These applications have been filed for the grant of a certificate 
under Article 132 (1) and Article 133 (1) (a), (b) and (c) of the Constitution of India 
for preferring appeals against the Judgment of this Court in W.P. Nos. 1374 to 1378 
of 1961 and W.P. No. 685 of 1962. 


The aforesaid writ petitions were filed under Article 226 of the Constitution 
for the issue of writs of prohibition or other appropriate writs or orders restraining 
the respondent, the Income-tax Officer, Karaikudi, from enforcing the collection of 
arrears of Income-tax due, about Rs. 193 lakhs, from the petitioner for the assess- 
ment year 1952-53 to 1956-57. The Income-tax Officer treated the petitioner as the 
‘ principal officer of the association of persons under section 3 of the Indian Income- 
tax Act, and assessed him in such capacity. There were appeals to the Assistant Com- 
missioner and to the Appellate Tribunal thereafter. There were also proceedings 
before the High Court on a Reference under section 66 (1) of the Indian Income-tax 
Act. The result of these proceedings was that it was held that the assessment 
proceedings for the assessment years 1952-53 to 1956-57 treating the petitioner as 
the principal officer of the association of the persons under section 3 of the Indian 
Income-tax Act were valid. After the termination of the Reference in this Court 
the Department has been making several attempts to collect the arrears of income- 
tax due from the petitioner but without any result. 


The petitioner thereafter filed the writ petitions aforesaid on the ground that 
section 3 of the Indian Income-tax Act has conferred an unguided and arbitrary power 
on the Income-tax Officer to assess the same income either on the association as such, 
or the members thereof individually at his sweet will and pleasure, and that the said 
provision offends Article 14 of the Constitution. The main complaint of the peti- 
tioner was that under section 3 of the Act the Officer was clothed with such uncon- 
trolled and unregulated powers which at the sweet will and caprice of the Department 
can be successfully used to discriminate between associations and members thereof 
similarly situated. A Bench of this Court of which one of us was a member dis- 
missed the writ petitions holding that the charging section 3 of the Act, does not 
offend Article 14 of the Constitution, and it has not conferred any such arbitrary or 
despotic power on the Department as contended by the petitioner. The petitioner 
now prays for the issue of a certificate claiming that the case satisfied the require- 
ments of Articles 132 (1) and 133 of the Constitution. 


- On behalf of the Department the objection is raised that no certificate under 
Article 133 can be granted as the writ proceedings arise out of revenue proceedings 
and do not relate to any civil proceeding within the meaning of Article 133. It js 
also objected that under Article 132 (1) no certificate can be granted as the case does 
not involve a substantial question of law as to the interpretation of the Constitution. 


_ We shall first take up the question as to how far the petitions satisfy the re- 
quirements of Article 133. The question as to whether proceedings in relation to 
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the assessment, levy and collection of Iacome-tax or other tax from an assessee would 

amount to civil proceeding within the meaning of Article 133 of the Constitution 
has come up for consideration before the several High Courts and the preponderance . 
of opinion is that those proceedings cannot be said to be civil proceedings within 

the meaning of Article 133 of the Constitution. In a-recent Judgment of a Bench of 
this Court of which one of us was a member, F. A. I. T. Officer v. R. Shanmugha*, 

the scope of Article 133 in an identical situation was considered and on a considera- 

tion of the relevant case-law it was held that proceedings for assessment of income- 

tax were not civil proceedings within the meaning of Article 133. We may also add 

that subsequent to this Bench decision of this Court, a Bench of the Bombay High 

Court in J. P. Sharma v. Phalton Sugar Works Ltd.*, has taken the same view, holding 

that the proceedings relating to the liability to pay income-tax partake the character 

of revenue proceedings and are not civil proceedings within the meaning of Article 

133 of the Constitution. i i 


Learned Counsel for the petitioner realising the binding nature of the Bench 
decision of this Court in F. A. I. T. Officer v. R. Shanmugha?, however contended that 
this decision requires reconsideration in view of certain observations contained in 
a subsequent Full Bench decision of this Court in Southern Roadways v. Veeraswami 
Nadar®, as well as by réason of the recent decision of the Supreme Court in State of 
Uttar Pradesh v. Vijay Anand*. On a careful of examination of the two decisions 
aforesaid, we are clearly of the opinion that the petitioner has not made any cas¢ 
for a fresh consideration of the question which has already been decided by the Bench 
decision of this Court referred to above. 

Before dealing with the arguments of learned Counsel for the petitioner it is 
necessary to set out the rationale and the precise scope of the decision in F. A, I. T. 
Officer v. R. Shanmugha?. Articles 132 to 136 of Part V of the Constitution which 
deal with the jurisdiction and the powers of the Supreme Court have ‘deliberately 
employed different language using different well-known expressions, ‘“* civil 
proceeding”, “criminal proceeding”, “‘other proceeding” and any cause or matter. 
Article 133 is specifically confined to a judgment, decree or final order in a “‘ civil 
proceeding ” of a High Court while Article 134 is confined to judgment, final order 
or sentence in a criminal proceeding of a High Court. In striking contrast to this 
and in juxtaposition with civil and criminal proceeding, Article 132 takes within 
its ambit any judgment, decree or final order of a High Court, whether in a civil, 
criminal or other proceeding. The words ‘ other proceedings ° which are words of 
wide amplitude have been used in Article 132 to include all proceedings other than 
civil and criminal proceedings. The constitution has not adopted a simple classi- 
fication of proceedings into two categories, civil and criminal, as mutually exclu- 
sive and together exhaustive but has specially provided for a general category “other 
proceedings”. ; 

All proceedings which are not criminal in nature are not necessarily civil pro- 
ceedings within the meaning of Article 133. The reliefs prayed for and the nature 
of the proceedings in which a judgment or final order is rendered by the High 
Court (in a proceeding under Article 226) will govern and determine the category 
of the proceedings, as civil, criminal or other proceeding. ae 


Any matter that is brought before the High Court invoking the exercise of its 
ee under Article 226 of the Constitution cannot be regarded as a civil pro- 
ce g. i ` 

The liability to income-tax is not a civil right nor are proceedings for assess- 
ment proceedings relating to a civil right. -They were not civil proceedings but 
essentially they partake of the character of revenue proceedings. i 

* Before we proceed further, it is necessary to refer to the object underlying the 
wide power conferred on the Supreme Court under Article 132.. Proceedings which 
WEL a a cS RSIS a 
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mvolve-a substantial question of law-as to the interpretation of the ‘Constitution 
are placed by the Constitution in a special category irrespective of the nature of the 
proceedings in which they arise and a right of appeal to the Supreme Court of the 
widest amplitude is allowed in cases involving such questions. The main object 
underlying Article 132 is that the final authority for interpreting the Constitution must 
rest with the Supreme Court whatever the nature of the suit or proceeding in which 
such questions may arise and whether it is a judgment of a Single Judge or of more 
Judges. With the same idea an enlarged définition of the expression ‘ final Order’ 
is given in Article 132 in the Explanation appended theseto, significantly different 
from Articles 133 and 134. In this connection we may refer to the following observa- 
tions of Patanjali Sastri, C. J., in Election Commission v. Saka Venkata Rao}, 


- _- if the respondent’s contention were accepted, not only would Article 132 become redundant 
so far as it relates to civil proceedings, but the object of the Explanation to that Article ,which was 
designed to supersede the decision of the Federal Court in sS. Kuppuswami Rao v, The King*, and 
thus to secure a determination of constitutional issues going to the root of a case, would be 
defeated, as the lanation is not made applicable to the same expression ‘ final order’ used in 


g praa category 
irrespective of the nature of the pro gs in which they may arise, and a right of appeal of the . 
widest amplitude is allowed in cases involving such questions.” 


In this setting we shall now consider whether there is anything in the decision 
Southern Roadways v. Veeraswami Nadar®, which detracts in any manner from the 
correctness of the principles enunciated in F.A.LT. Officer v. R. Shanmugha*. In 
that case the petitioner failed to secure a stage carriage permit before the Regional 
Transport Authority ; but he succeeded in appeal before the State Transport Appellate 
Tribunal. The propriety of the grant was challenged by the other side in an applica- 
tion under Article 226 of the Constitution but without success. But in an appeal 
arising therefrom the respondent succeeded and a writ was issued quashing.the order 
of the Appellate Tribunal. The question arose whether the petitioner was entitled 
to d certificate to appeal to the Supreme Court against the order quashing the order 
of the Appellate Tribunal. The point was raised as to whether an order passed under 
Article 226 which has the effect of either. reviving or leaving the entire controversy 
before in the inferior tribunal (in this case the State Transport Appellate Tribunal) 
for fresh consideration or adjudication can be regarded as a judgment or final 
order under Article 133 of the Constitution. The argument against the grant ofa 
certificate was that the order in question was not a final order, that the order of the 
High Court was in the nature of an interlocutory judgment and had not the effect of ' 
disposing all matters in controversy, and that it essentially partook of the character 
of an order of remand. This argument was repelled by the Full Bench and it was 
held that an order in an application under Article 226 whether it quashes the 
order of the inferior tribunal or not, will be a judgment or final order within thé 
meaning of Article 133 for the purpose of an appeal to the Supreme Court as it isa 
final and complete adjudication of all matters in controversy in the writ proceedings. 
‘While reaching this conclusion the Full Bench had to consider the precise nature 
‘and character of the proceedings under Article 226 of the Constitution, and how 
the proceedings are original in nature and not in the exercise of appellate or 
revisional jurisdiction. It was pointed out by the Full Bench that (i) the subject- 
matter of a petition under Article 226 will be entirely different from the matters in 
controversy agitated before the inferior tribunal, the former relating to the vindi- 
cation of a constitutional right ; (ii) the merits of the controversy in proceedings 
cannot be equated to the controversy regarding the rights or privileges asserted 
or Claimed before the inferior tribunal ; (iii) the only question in the writ pro- 
ceedings will be whether the fundamental right of the party has been infringed 
‘or whether the order of the Tribunal is outside the authority conferred on it by the 
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statute ; the proceedings before the Hi#h Court under Article 226 are independent 
eee and not a continuation of the original proceedings before the statutory 
authority. ` 


Relying upon the aforesaid grounds of reasoning of the Full Bench Mr. M. K. 
Nambiyar, learned Counsel for the petitioner, contended that the mere fact that the 
proceedings before the assessment authorities related to the assessment and collection 
of revenue (income-tax) and, therefore revenue proceedings, is not conclusive of 
the question to hold that the subsequent proceedings under Article 226 are not 
civil proceedings but onlyrevenue proceedings. He urged that in the proceedings 
under Article 226 in the instant case, the subject-matter in dispute related to the 
denial or infringement of a fundamental right guaranteed under Article 14 of the 
Constitution, and that aright to obtain the issue of a writ for upholding this valuable 
constitutional right is distinct from the subject-matter of the controversy before the 
revenue authorities and having regard to the nature of the right asserted and the 
relief sought for, the proceedings is essentially a civil proceeding. We might as 
well extract the following observations in the Full Bench judgment on which strong 
reliance was placed by learned Counsel. At page 29: 

“ That principle cannot apply to proceedings under Article 226 of the Constitution which are 
original in nature and founded on rights of parties aggrieved, with a view to keep the orders of sta- 
tutory Tribunals within the bounds of law. To put it differently, the subject-matter of a petition 
ûnder Article 226 will be entirely different from the matters in controversy agitated before the inferior 
Tribunal, the former relating to the vindication of a constitutional right. The merits of the con- 
troversy in proceedings under Article 226 cannot, therefore, be equated to the controversy re- 
garding the rights or privileges asserted or claimed before the infenor Tribunal, whose order is 
sought to be quashed in those proceedings ; the only question in the writ proceedings will be whether 
a fundamental right of the party has been infringed or whether the order of the Tribunal is outside 
the authority conferred on it by the statute... 0... cee cece epee cece ee cence iad 
At page 31: 

“ A right to obtain a writ is a valuable constitutional right given to an aggrieved party, the issue 
thereof being regulated by certain well-accepted principles. The right is, as we said, distinct from the 
one which can form the subject-matter of controversy before the Tribunal. The superior Court 
cannot adjudicate on the matter entrusted for adjudication by the Tribunal under the statute, 
except far the limited purpose of seeing whether a writ should or should not issue. It goes withaut 
saying that the Tribunal will have no jurisdiction like the one conferred on the High Court under 
Article 226 of the Constitution.” 

We are of opinion that there is no force in the points raised by learned Counsel 
for the petitioner as they proceed upon an incorrect appreciation and understanding 
of the observations of the Full Bench divorced from their proper context. At the 
outset it must be pointed out that it was conceded before the Full Bench that a pro- 
ceeding under Article 226 of the Constitution touching the grant of a stage carriage 
permit under the Motor Vehicles Act is a civil proceeding under Article 133 and the 
Full Bench had to consider the short and the only question 

“ Whether the order of the High Court amounts to a judgment or a final order within the 
meaning of Article 133.” 

The observations relied upon by learned Counsel were made by the Full 
Bench only with a view to emphasise that the order in question was not analogous 
to a remand order, and that the jurisdiction under Article 226 is an independent 
original jurisdiction, and that when the writ petition is disposed of either by the issue 
of a writ or by refusing to issue the writ, the proceedings before the High Court 
are finally and completely disposed of. In that connection it was pointed out that 
the result of the quashing of the order, namely, the restoration of the proceedings be- 
fore the Tribunal, was not by virtue of any order of remand, but was merely the conse- 
quence of the order of the Tribunal having been quashed. It is while emphasising 
this concept that it was observed by the Full Bench that the subject-matter of a 
petition under Article 226 will be entirely different from the matters in controversy 
urged before the inferior tribunal, and that the proceedings before the High Court 
cannot be equated to the controversy of the subject-matter in dispute before the 
inferior tribunal. 

We are clearly of the opinion that this Full Bench decision is not authority for 
the position that-if a proceeding before the inferior tribunal is some proceeding 
other than a çivi! proceeding (in the instant case a revenue proceeding) the proceeding 
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under Article 226 in which relief is specifi sought with regard to the revenue 
proceeding before the inferior tribunal should beregarded as a civil proceeding merely 
because Article 14 of the Constitution is invoked. That question, namely, the 
character of the proceedings under Article 226, will have to be determined with due 
regard to the nature of the-relief which was asked for and granted or refused. In 
our opinion, the proceeding under Article 226 will necessarily take its colour from 
the nature of the original proceeding before the inferior Tribunal. There are several 
kinds of jurisdiction which have been vested in the inferior tribunals under a variety 
of special legislations and in all these cases the party agerieved can invoke the juris- 
diction of the High Court under Article 226 on the ground that there is an infringe- 
ment of a fundamental right or excess of jurisdiction. According to the argument 
of learned Counsel all these proceedings must be held to be civil proceedings merely 
because the complaint is the infringement of a fundamental right. 


There is no foundation for the view that civil and criminal jurisdiction exhaust 
the list of jurisdictions that are conferred upon the High Court under the Constitu- 
tion and under the Leiters Patent. There can be a proceeding which is neither civil, 
nor criminal and whether a particular writ application is in the nature of a civil 
proceeding or criminal proceeding or other proceeding will depend upon the facts 
of each case, and no uniform rule can be formulated in the nature of things. 


We aie of the opinion that the real test is the character of the proceedings them- 
selves (before the inferior tribunal) which are the subject-matter of the particular appli- 
cation under Article 226 whatever it be, that constitutes the proceeding as civil, 
criminal or other proceeding. For the application of this test, it makes no difference 
whatsoever, whether the application under Article 226 is either for the issue of a 
writ of prohibition or a writ of certiorari or writ of mandamus. The quality and 
the matter of an application for the writ must be decided according to the subject- 
matter dealt with in that application, and how in its ultimate effect it would react 
upon and affect the proceedings before the inferior tribunal. 


Ample support for this view is found in several decisions in England in which 
section 47 of the English Judicature Act of 1873 which prohibited an appeal from any 
judgment of the High Court “ in any criminal cause or matter’? came up for consi- 
deration. The leading decision is Queen v. Fletcher}. In that case the Queen. Bench’s 
Division dismissed an application for the issue of a writ of certiorari to bring up, 
for the purpose of quashing a summary conviction by the Justices of the Peace for 
trespass, in pursuit of game. An appeal was preferred from the decision of the 
Queen’s Bench Division and a preliminary objection as to the competency of the 
appeal was raised on the ground that the dismissal of the application for the issue 
of a writ of certiorari by the Queen’s Bench Division was a judgment in a criminal 
cause or matter within the last clause of section 47 of the Judicature Act of 1873. 
The argument in support of the maintainability of the appeal was that the application 
for the writ of certiorari was not a criminal proceeding, but was merely a Proceeding 
taken in that Court to quash the conviction. It was held that it was a proceeding 
in a criminal matter before the Queen’s Bench Division although not commenced 
there. Brett, J.A., expressed the matter thus at pages 46-47 : 

“ There has been a conviction in a criminal matter by justices, and a motion in the Queen's 
Bench Division for a certiorari for the purpose of determining whether that conviction is good 
or ought to be quashed ; and the Queen’s Bench has determined, by discharging the rule for a 
certiorari, that the conviction ought to stand ; in other words, the Court has affirmed the conviction. 
If that is not a proceeding in a criminal matter, I am ata loss to see what is. It is in effect a judg- 
ment or decision on the question whether a man shall be fined or imprisoned or not.” 

Amphlett, J.A., observed thus : 

“ It is argued that this is really a civil proceeding for protecting the civil rights of a person who 
has a bona fide claim to the right of shooting. But that is not so; in substance as well as form it is 
a criminal proceeding. If the man makes out prima facie that he is setting up a bona fide claim of 
right, the Justices ought to hold their hands ; and if they proceed to hear and convict notwithstanding, 
the Queen’s Bench Division will grant a certiorari, even if certiorari is taken away in the particular 
case, because it is for the purpose of preventing the Justice from proceeding without jurisdiction, and 
when it comes before the Court the purpose is not to determine the civil right, but to determine whether 
ornot the Magistrates had jurisdiction or whether, as it were, the plea to the jurisdiction was a valid 
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lea. Itis, therefore, a proceeding in a crimipal matter to determine whether the conviction can 
sustained ; and consequently there is no appeal.” , 

The statement of the law in Queen v. Fletcher?, was followed and referred to 
with approval in Ex parte Alice Woodhall’. In that case the Queen’s Bench Division 
dismissed an application for the writ of habeas corpus made on behalf of a person 
who was committed to prison under section 10 of the Extradition Act as a fugitive 
criminal accused of an extradition crime. It was held that the decision of the 
Queen’s Bench Division was given in a criminal cause or matter and by reason of 
section 47 of the Judicature Act, no appeal would lie to the Court of Appeal. 
Reference may be made to the following observations of Esher, M -R., at page 836 : 

“ Was the decision of the Queen’s Bench aie refusing the application for a writ of habeas 
corpus a decision by way of judicial determination o i i i i 
ings before Sir James Ingham ? Itm clearly of opinion that it was, and I think it is im- 
possible to say that what tock place before him was not a proceeding the subject-matter of which 
was criminal. If the proceeding before the Magistrate was a proceeding the subject-matter of which 
was criminal, then the application in the Queen’s Bench Division for the issue of writ of habeas corpus, 
which if issued would enable the applicant to escape from the consequences of the proceeding before 
the Magistrate was a proceeding the subject-matter of which was criminal. It follows, ore, 
that this Court has no jurisdiction to hear the appeal: It does not follow that this Court would have 
Do jurisdiction to hear any appeal with respect to the granting or refusing of a writ of habeas corpus. 
If the subject-matter of the proceeding inrespect of which the application was made was criminal this 
Court would have no jurisdiction to hear the appeal. If such 
Court would have jurisdiction.” 


The nature of proceeding for a writ of mandamus before the K ing’s Bench Division 
` came up for decision in Rex v. Army Council®. In that case a writ of mandamus 

filed by the party aggrieved to command the Army Council to mitigate, remit or com- 
mute the sentence passed upon him was dismissed by the King’s Bench Division. 
While upholding the preliminary objection that the proceeding for the writ of 
mandamus is a proceeding of a criminal nature, Slesser, L.J., stated the law thus 
in Rex v. Army Council® : 

“ It is a question of law, however, whether it is exercised civilly or criminally, and, if the right 
view be that the tribunal is vested with criminal jurisdiction which is of a judicial or quasi-judical 
nature, then any matter affecting the exercise of that jurisdiction by prerogative writ, mandamus, 
certiorari or prohibition is similarly, on the authorities, a proceeding in a criminal cause or matter.” 

It is unnecessary to refer to the other cases, and it is sufficient to refer to the 
decision of the House of Lords in Amand v. Home Secretary and Minister of Defence 
of Royal Netherlands Government‘, as a similar objection regarding the nature of a 
writ proceeding was raised and over-ruled. In that case a Netherlands subject, who 
overstayed in England for 14 years was arrested as an absentee and taken before 
the Magistrate with a view to his being handed over to the Netherlands Miltary 
Authorities. The King’s Bench Division dismissed an application fora writ of 
habeas corpus and the Court of Appeal dismissed the appeal on the ground that 
the order appealed from was in a criminal cause or matter. On a further appeal 
to the House of Lords, this view was upheld. It was held that the true nature and 
the character of the writ proceeding will have to be determined with reference to the 
nature and the character of the proceeding in respect of which the proceeding for 
the issue of a writ was instituted, and that if the direct out-come of the writ would 
vitally affect the proceeding before the inferior tribunal the character of that proceed- 
ing before the inferior tribunal will necessarily govern the character of the proceed- 
ing for the issue of a writ (Vide observations of Viscount, Simon, Lord Chancellor, 
at page 156). We may usefully refer to the following statement of the law by Lord 
Porter at pages 163-164 as it directly deals with a similar argument that an applica- 
tion for the issue of a writ was a separate proceeding from the proceeding before the 
inferior tribunal : - 

“ Was, then, the application for the writ of habeas corpus in the present case made ina ‘ctimina] 


| sistently followed m coming to a conclusion on 
this question, and are now, I think too firmly established to be open to challenge. 


subject-matter was not criminal this 


such prin- 
ciple is that mandamus may be asked for either in a criminal or in a crvil proceeding and in any Heal 
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case it must be determined whether the proceeding i$ criminal or not. This does not mean that the 
matter, to be criminal, must be criminal througho It is enough if the proceeding in respect of 
which mandamus was asked is criminal e.g., the recovery of a poor rate is not of itself a criminal 
matter, but its enforcement by Magistrates by warrant of distress is, and, if a case be stated by them 
as to their right so to enforce it and that cage is determined by the High Court, no appeal lies : See 
Seaman v. Burley!. So, if the proceeding before the Magistrate was a criminal proceeding the deci- 
sion of the High Court on a writ of prohibition is a decision in a criminal! matter whether the 
Magistrate has jurisdiction or not. He purported to be exercising criminal not civil jurisdiction, and 
the decision of the High Court was given in that matter; see per Viscount Cave in {n re Clifford and O’ 
Sullivan’, As long ago as 1888 it was unsuccessfully argued in Ex parte Woodhall’, that the deci- 
sion to be in a criminal cause or matter, must deal with what was a crime by English law and in the 
same case, it was contended in vain that an application for habeas carpus was a separate proceeding 
from that which the Magistrate dealt with in the case brought before him. That case has been 
consistently approved by the Courts of this country, and I think, at least once by your Lordships’ 
House : see Provincial Cinema Theatres, Ltd v. Newcastle-on-Tyne Profiteering Committee,” 

We may also refer to the discussion on this aspect of the matter in Halsbury, 
Volume 11, 3rd (Simond’s) Edition, page 49, section 97 and page 82, section 152—in 
which there is a reference to the nature of the proceedings for the issue of a writ in 
the King’s Bench Division, in varying contexts. 

From the foregoing it will be clear that every application under Article 226 of 
the Constitution cannot be deemed to be a civil proceeding merely because an infringe- 
ment of a fundamental right under Article 14 is complained of. The correct view is 
that a proceeding for the issue of a writ will be a “ civil proceeding ” or a “ criminal 
proceeding ” or “ other proceeding ”, according to the nature of the application and 
the questions raised and decided in the proceeding and how ultimately it reflects upon 
the proceeding before the inferior tribunal, or upon the rights of the aggrieved 
party. ‘The same view has been taken by a Bench of this Court in C. Dhanalakshmi 
v. I. T. Oficer.’ ` 

We may also refer to a Bench decision of this Court in Krishnaswami v. Council 
of the Institute of Chartered Accountants of Indiat (Rajamannar, C.J., and Venkata- 
rama Aiyar, J.,) in which the question arose whether proceedings before the High 
Court against a Chartered Accountant under section 21 (2) of the Chartered Accoun- 
tants’ Act, 1949 were civil proceedings within the meaning of Article 133 (1) (c). 
The Bench held that the Constitution has not adopted a simple classification of pro- 
ceedings mutually exclusive and exhaustive as “ civil” and “ criminal proceedings ” 
but that the Constitution clearly contemplates three categories, civil and criminal 
proceedings and a third category, “* other proceedings”’. The Bench did not accept 
the argument that whenever it is shown that a proceeding is not a criminal proceeding, 
it must be held to be a civil proceeding. It has to be noted that the learned Judges 
have referred to, with approval, the decision of the Patna High Court dealing with 
the character of the proceedings under Article 226 for the issue of a writ to quash 
proceedings before the revenue authorities. Both on principle and on over-whel- 
ming authority of not only this Court but the other High Courts we are clearly of 
the opinion that there is no substance in the contention raised by the learned Counsel. 

Our attention was also drawn to a Bench decision of the Calcutta High Court 
in N. C. Mookerjee & Co. v. Union of India’. In that a Bench of the Calcutta High 
Court held that an application for the writ questioning the proceedings under Bengal 
Public Demands Recovery (Validation of Certificates and Notices) Act was a civil 
proceeding within the meaning of Article 133 (1) (e). In that case the applicant for 
the issue of a writ was assessed to excess profits tax and he filed the writ questioning 
the legality of the levy and the proceedings for the recovery of the tax. The judgment 
shows that this point was not seriously argued but was “‘raised rather faintly” 
that the proceeding before the High Court was not a civil proceeding. Further the 
attention of the learned Judges does not appear to have been drawn to the several 
decisions referred to above. With great respect to the learned Judges we are unable 
to agree with them. 
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It only remains to refer to the judgment of the Supreme Court in State of Uttar 
Pradesh v. Vijay Anand1, on which also reliance was placed by the learned Counsel 
for the petitioner. That case dealt with the scope and the interpretation of sections 2, 
10 and 11 of the U.P. Agricultural Income-tax Act as validated by Act (XIV of 1956). 
In a proceeding under Article 226 of the Constitution, the High Court quashed 
the order of assessment passed: by the Additional Collector of Banaras. Relying 
upon the subsequent legislation, U. P. Act (XIV of 1956) the State filed an applica- 
tion in the High Court for review under section 11 of the said Act and the same was 
dismissed. The argument before the High Court, as well as before the Supreme Court 
was that as section 11 expressly confers a power of review upon the Additional Collec- 
tor, the Judge who issued the writ quashing the assessment will also have similar 
powers of review on the ground that the writ proceedings should be regarded as a 
continuation of the proceedings before the Additional Collector. This argument 
was repelled by the Supreme Court holding that the High Court while exercising 
jurisdiction under Article 226 was exercising original jurisdiction, and not revisional 
or appellate, and that the same cannot be regarded as a continuation of the proceeding 
under U. P. Act (XIV of 1956) before the inferior tribunal. The Supreme Court 
had not to consider the question of the nature of the proceeding before the High Court, 
-and we do not see anything in the judgment which throws any doubt about the correct- 
ness of the view expressed in F. A. I. T. Officer v. R. Shanmugha*. For all the reasons 
mentioned above, we are of the opinion that the proceeding in the writ are not civil 
proceedings. 


Learned Counsel next contended that, in any event, a certificate may be granted 
under Article 132 (1) on the ground that the case involves a substantial question of 
law as to the interpretation of the Constitution. He relied upon the Judgment of 
the Supreme Court in Ganga Pratap v. Allahabad Bank Ltd.,*, dealing with the scope 
-of Article 228 of the Constitution. In that case a scheduled bank had filed a suit 
in the Court of City Civil Judge in the State of Uttar, Pradesh for recovery of money 
-due under a mortgage. The defendant-debtor contended that the provision in the 
U. P. Zamindars Debt Reduction Act which, amongst others, exempted a debt 
due to a scheduled bank from the operation of the Act was invalid as offending Article 
14 of the Constitution. The debtor made an application under Article.228 of the 
‘Constitution for, transfer of-the case to the High Court on the ground that the case 
involved a substantial question oflaw as to the interpretation of the Constitution. 
‘The High Court dismissed the application but the Supreme-Court directed the transfer 
holding that the case satisfied the requirements of Article 228. Surely, from this 
-decision, it cannot be argued that, however untenable or frivolous the objection may ` 
be, once Article 14 is invoked in any suit or proceeding leave to appeal should be 
-granted under. Article 132 (1) of the Constitution. l = 


Even though the same words “‘ the case involves a substantial question of law 
:as to the interpretation of this Constitution ” are used in Articles 228 and 132 the 
«different objects and the principle underlying the two provisions and the varying 
rcontexts in which they may be invoked should be borne in mind. In a case arising 
under Article 228, even at the threshold, the case has to be withdrawn to the High 
‘Court before any decision is rendered on the question of law as to the interpretation 
-of the Constitution. On the other hand, in a case under Article 132 the stage has 
‘passed when the High Court itself has rendered a decision on the question of law as 
to the interpretation of the Constitution. Naturally therefore, in an application 
under Article 132 the case must satisfy two conditions concurrently: (i) whether the 
«case involves a decision on the interpretation of the Constitution ; (ii) whether 
‘that decision also involves a substantial question of law touching that aspect. We 
ase inclined to take the view that decisions dealing with the applicability of Article 228 
cannot, regardless of all considerations, govern the applicability of Article 132 (1). 
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The essential distinction between interpretation of a particular provision of a 
Constitution and its application must not be overlooked. Interpretation is the process. 
of finding out the meaning, scope and operation of a particular provision, while 
application is merely a process of administering the law. In the instant case no ques- 
tion of interpretation of Article 14 arises and the only question is whether section 3. 
of the Indian Income-tax Act would stand the test of the operation of Article 14.’ 


The main question which arose for decision was whether the liberty given to the 
Depaitment to assess an association and its members was so bereft of any principle 
as to offend the provisions of Article 14. On an examination of the scheme of the 
Income-tax Act and its several provisions this Court came to the conclusion that 
the Department has not been clothed with the powers of taxing an association or the 
individual members in a naked arbitrary fashion, and that there is ample indication 
in the scheme, design and policy of the Act to fetter an unqualified, free and unbridled 
taxing power. In such a situation, we are of the opinion that the instant case does- 
not involve a substantial question of law as to the interpretation of the Constitution. 
Furthermore, the scope and implications of Article 14 of the Constitution have been 
the subject of several decisions of the Supreme Court and the principles of law govern- 
ing its application are now well settled. Merely because Article 14 has to be referred 
to, to find out whether section 3 of the Income-tax Act violates Article 14 of the 
Constitution, a substantial question of law as to the interpretation of the Constitu- 
tion cannot be said to be inyolved in the case. In a recent judgment of the Supreme 
Court in Chunilal V. Mehta v. C.S. & M. Co., Ltd.1, the Supreme Court after a review’ 
A the entire case-law approved the view taken by the Madras High Court and held 
that ia 

«jf the question was practically covered by the decision of the highest Court or if the general 
principles to be applied in determining the question are well settled and the only question was of 
applying those principles to the particular facts of the case, it would not be a substantial question. 
0 ° 


Applying this rule we have no hesitation in holding that the case does not satisfy 

the requirements of Article 132 (1) of the Constitution. 
The petitions are therefore dismissed with costs. Rs. 250 (Counsel fee) One set. 
V.S. Petitions dismissed.. 
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The Court made the following 


Orver:—The short question raised in this Revision Case is whether a certificate 
of the Deputy Commissioner of the Hindu Religious Endowments Board, is re- 
quired, when a trustee seeks for delivery of possession, under section 101 of Madras. 

ct XXII of 1959 in regard to the records and accounts of a temple. That 
section says that a trustee or executive officer of a religious institution etc., shall on 
application before a Magistrate and on production of the order of appointment and 
where the application is for possession of property, of a certificate by the Commis- 
sioner in the prescribed fofm setting forth that the property in question belongs to 
the religious institution, direct delivery, to the person appointed, of the possession _ 
of such religious institution, or the records, accounts and properties thereof, as ° 
the case may be. j 


The Magistrate, in this case, directed delivery of possession both of the insti- 
tution as well as of the records and accounts. The petitioner, who is an ex-trustee, 
contends that, the records and accounts are also properties of the temple, and that 
therefore, without a certificate from the Deputy Commissioner, delivery of posses- 
sion of records and accounts cannot be ordered. Theshort question for considera- 
tion is whether, for the purpose of section 101, the word “‘properties” in regard to. 
which production of a certificate by the Commissioner is enjomed, will include the 
records and accounts. No doubt, on a broad view of the term, records and accounts 
are also property. But the section has used the term, religious institution, records, 
accounts and properties treating them as distinct units. Therefore to find out whe- 
ther records and accounts should be clubbed with properties, for the purpose of the 
requirement of the certificate, we should look at of the language of the section as a 
whole, to find out what the Legislature meant by thatterm. The three provisos and. 
especially the Second and Third Provisos provide a clue as to what the word “ pro- 
perties ” should mean in the context. The Second. and Third Provisos read thus : 

“ Provided further that for the purpose of proceedings under this sub-section, the certificate 


aforesaid shal] be conclusive evidence that the properties to which it relates belong to the religious. 
mstitution : 
Provided also that nothing contamed in this sub-section shall bar the institution of a suit by 
any person aggrieved by an order under this sub-section for establishing his title to the said property.” 
The certificate follows an enquiry and investigation enjoined by the section 
itself, to be conducted by the Deputy Commissioner, to find out.whether the pro- 
perties in question belong to the religious institution. The Third proviso goes further 
and gives a right to the person aggrieved by the order of the Commissioner to resort 
to a Civil suit, for establishing his title to the property. So far as accounts and re- 
cords of a temple are concerned, ordinarily, they will exhibit on their face that they 
appertain to the temple. There could be no question of any investigation, as to 
whether they belong to the institution and there could be no need to file a suit for 
establishing the title of the institution to such records or accounts. Viewed in the 
light of the above consideration, it appears to me that the three units, ‘ religious 
institution or the records, accounts and properties’ should be taken disjunctively 
and the certificate prescribed in that section should be confined only to properties 
assuch. But no certificate will be required for delivery of possession of the religious. 
institution as well as its records and accounts. Consequently, I find that the certi- 
ficate prescribed under section ror is not required, where delivery of records and 
accounts of the temple are sought. 


In view of the above finding the Revision Case is dismissed. 
K.S. Revision dismissed. 


T 
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IN THE HIGH COURT OF JUBICATURE AT MADRAS. 


Present :—Mr. S. RAMACHANDRA Iver, Chief Justice AND Mr. JUSTICE 
T. VENKATADRI. 


Ja. Mohammad Hanifa .. Appellant* 


U. 
The Tahsildar, Tiruthuraipundi and others .. Respondents. 

Madras Panchayats Act (XXXV of 1958), section 152 (4)—Scope—If mandatoryp—Meeting convened 
and held at village temple when there was an Office for the Panchayat—Validttp—Member pa keeles without 
raising objection in such meeting—If can question validity in proceedings under Article 226 of Constitution 
of India, (1950). - 

The provisions of section 152 (4) of the Madras Panchayats Act are mandatory. The section 
lays down a wholesome rule that where there is an Office for the Panchayat it would not be open to 
the person convening a meeting of the Panchayat to fix, at his choice, any other place for meeting. 
To permit a mecting at a different place at the whim of the persons convening, would besides being 
inconvenient to the members even lead to an abuse of the power. 


But a member participating in such a meeting (in a place other than the Panchayat Office) with- 
out raising any objection ould not be allowed to object to it in proceedings under Article 226 of the 
Constitution of India (1950) (for quashing resolution of no confidence in the President of the Pancha- 
yat), the issue of a writ being purely discretionary. 

Appeal under clause 15 of the Letters Patent against the Order of the Hon’ble 
Mr. Justice Srinivasan dated 5th March, 1964, and made in the exercise of the Special 
Original Jurisdiction of the High Court in W.P. No. 299 of 1962 presented under 
Article 226 of the Constitution of India to issue a Writ of certiorari calling for 
the connected records relating.to the proceedings of motion of no confidence dated 
16th March, 1961, against the President, Kodiakadu Panchayat, now on the file of 
the Tahsildar, Thiruthuraipundi, Tanjore District and quash the said proceedings 
dated 16th March, 1961, and made therein on the file of the Tahsildar, Thiruthurai- 
pundi. 

S. Thiyagaraja Iyer for T. Martin, for Appellant. 

The Additional Government Pleader on behalf of Respondents. 

' The Judgment of the Court was delivered by i 


S. Ramachandra Iyer, C..F}:—The short question that arises for consideration in 
this appeal against the judgment of Srinivasan, J., is whether the meeting held for the 
purpose of passing a “‘ no confidence è motion against the President of Kodiakadu 
Panchayat at a place different from the Office of the Panchayat would by reason of 
that circumstance alone be invalid. The appellant was the President of the said 
Panchayat. Certain of its members tabled a motion expressing want of confidence 
in him and the Tahsildar after issuing the necessary notice under section 152 of 
the Panchayats Act fixed the village’ temple as the venue of the meeting for the 

rpose. It is not disputed that the Panchayat has got its own.Office. The meet- 
ing of the members of the Panchayat was, however, not held theré but at the temple. 
At that meeting eight out of nine members of the Panchayat were present and the 
appellant the President of the Panchayat,.was also one among those present. The 
meeting duly passed the resolution expressing want of confidence in the President. 
The latter applied to this Court under Article 226 of the Constitution to quash 
the resolution and the notification removing him from the office of President, on 
the ground that the meeting at which the resolution was passed was ilegal in as 
much as it was held at a place different from the Office of the Panchayat. 


Section 152 (4) of the Act which deals with the place of meeting states that : 


“The Tahsildar shall after the expiry of the period of notice issued under sub-section 
(3) convene a mecting for the consideration ofthe motion atthe Office of the Panchayat ata time 
appointed by him.” 5 
Srinivasan, J., was of the opinion that the statutory provisions above mentioned 
could be regarded only as directory and that when the Tahsildar fixed the place 
different from the Office of the Panchayat for holding the meeting, it was a mere 
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irregularity there being thus nothing $ illegal as to vitiate the proceedings. In that 
view the learned Judge dismissed thé application filed by the appellant. 


We are with respect unable to share the view that the provisions of section 152 

of the Panchayats Act are not mandatory. The section employs the words 
‘The Tahsildar shall—” which prima facis mean that the intention of the Legisla- 
ture was that the provisions contained therein should be mandatory. The section 
lays down a wholesome rule that where there is'an Office for the Panchayat it would 
not be open to the person convening a meeting of the Panchayat, to fix, at his choice, 
any other place for the meeting. To permit a meeting at a different place at the 
whim of the persons convening, would, besides being inconvenient to the members 
might even lend to an abuse of the power. The learned Additional Government 
Pleader has invited our attention to the decision of Veeraswami, J., in Subbiah Gounder 
v. Nachimuthu Gounder?. That case ‘was concerned with the validity of the election 
of the President of a Panchayat at a meeting held in a place different from the Office 
premises ofthe Panchayat. Rule 2 (1) of the Rules framed under the Madras Village 
Panchayats Act, 1950, provides for the election of the President, etc., and pres- 
cribes that such election shall be held in the Office of the Panchayat where there is 
one and in case there is no such Office at a conspicuous place in the village. ‘The 
rule by its very terms permits the holding of the meeting for election of the President 
at a place different from the Office of the Panchayat. ‘They would indicate that the 
intention on the part of the rule-making authority was that the holding of the meeting 
at a place different from the Office of the Panchayat would not be illegal. Again in 
Writ Appeal No. 120 of 1963 a Bench of this Court in which one of us was a party, 
held that where there was no evidence of the existence of a building occupied by the 
Office of the Panchayat, the meeting held at the village templeas per mamul would 
not vitiate its proceedings. But the case before us is different. ‘There is an Office 
of the Panchayat where the meeting could be held ; it is said that the building is in a 
dilapidated condition and in unhygienic surroundings. The latter defect is one 
which could have been remedied. The characterisation of the building as dilapi- 
dated is too vague to be accepted. Even otherwise we are of opinion that having 
regard to the provisions of section 152 (4) of the Act, the meeting convened for the 
purpose of passing a resolution expressing want of confidence in the President of 
the Panchayat should be held only at the premises of the Panchayat Office. We are 
no doubt conscious of the fact that in some circumstances it may not be possible to 
do so. That is a defect which the Legislature should’ remedy. 

The appellant who participated in the proceedings of the meeting, did not how- 
ever raise any objection that the meeting was, not convened in accordance with the 
provisions of the statute. Under these circumstances we consider that the appellant 
should not be allowed to object to it in proceedings under Article 226, the issue of a 
writ being purely discretionary. In this view, we affirm the judgment of Srinivasan, 
J. and- dismiss the appeal. No costs. i ke — 

K.S. g — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice M. ANANTANARAYANAN AND Mr. Justice K. SA 
RAMAMURTI. - ; ar 
K. Sambasivame l .. Appellani* 

: D. ea . . 
Pondicherry State , ~... Respondent.- 


Passport Act (XXXIV of 1920) extended to Pondicherry State on 30th November, 1954—Citizen of Ceylon 
who had coms to Karaikal in 1952 overstaying without renewal of his emergency certificate—If liable for entry 
nto India without a valid passport under section’3 (2) (a) (3) of the Passport Act. i 

_Overstayal in India of a foreigner after expiry-of the period prescribed in his visa did not involve 
an illegal entry or entry without a passport. The word “ entry” occurring in section 3 (2) (a). (3) 
P a 


. 


c) 


1. (1962) 1 M.L.J. 307. l CE 
* Spl. App. (Crl.) No. 198 of 1964 (Pondicherry). 23rd March, 1964. 


302 THE MADRAS LAW JOURNAL REPORTS. (1964 ` 


of the Indian Passport Act cannot possibly refer to pa er by a person who might originally enter 


either lawfully or at a time (in 1952 when citizen of Geylon came to Karaikal in the instant case) 
when the Indian Passport Act was not in force in the concerned area. The Act was made applicable 
to the territory only on 80th November, 1954 and a person who came to Karaikal in 1952 overstaying 
is not liable to be convicted under the provisions of the Indian Passport Act. 
Appeal against the Judgment of the Tribunal Superieur d’ Appel, Pondicherry, 
Judgment No. 56 dated 16th March, 1961, (Judgment dated goth November, 
1961 on the file of the Tribunal de Premiere Instance Karaikal). 


Bala Pajanor and Stanislas, for Appellant. 

The Public Prosecutor for Pondicherry territory, fom Respondent. 

The Judgment of the Court was delivered by l l 

Anantanarayanan Ji—The appellant (Sampasivame) has instituted this appeal 
as a Pourcoi en Cassation against the judgment of the Tribunal Superieur a’ Appel, 
Pondicherry, sentencing him to imprisonment for 15 days and costs under section 
3 (2) (a) and (3) of the Indian Passport Act (XXXIV of 1920), under the following 
circumstances. 


This appellant was arrested for the commission of a flagrant delii, namely, stay 
at Karaikal, the appellant being a citizen of Ceylon, without a valid passport, 
and prosecuted before the Court of First Instance. That Court sentenced him to 
imprisonment for 15 days, fine of 25 francs and liability to pay costs, under the 
same sections 3 (2) and 3 (3) of the Indian Passport Act, 1920. ~ 


When the matter went up in appeal before the Tribunal Superieur P Appel, 
Pondicherry, the Court of appeal annulled the procedure of flagrant delit adopted 
by the prosecution in the case, on grounds stated, under Article 41 of the French 
Code of Criminal Procedure. We are not now concerned with the propriety of the 
annulment, arid we may take it that the Superior Court found that the proceedings 
were not valid, and that the accused had to be tried again under Article 215 of the 
French Criminal Procedure Code. The accused was so tried, and sentenced as 
stated by us above. 

As the learned Counsel for the appellant contends, and, as the learned Public 
Prosecutor for Pondicherry does not dispute, the conviction appears to be unsus- 
tainable in law ; for, we find upon the facts that the accused entered Karaikal 
in 1952, at a time when the Indian Passport Act (XXXIV of 1920), had not been 
extended to that area, and was not in force there. The de facto transfer itself was 
on rst November, 1954, and on goth November, 1954, the Gazette of India pro- 
mulgated the Indian Passport Act, 1920, as applicable to the erstwhile French 
Settlements. Hence, upon the established facts, what the appellant was guilty 
of was an overstayal without renewal of his emergency certificate or obtaining a 
fresh emergency certificate, as admitted by him. The appellant was not guilty 
of entry into India without a valid passport, which is an offence specifically punish- 
able under section 3 (2) and 3 (3) of the Indian Passport Act. T 

This word ‘entry’ occuring in section 3 was interpreted by a bench of the 
Allahabad High Court in Chhanga Khan y. State+, and the learned Judge observed. 
that the ordinary interpretation should be given, and the natural meaning adopted, 
‘unless the Legislature had given expression to some peculiar significance or meaning 
as attached to the word in question. Mulla, J., delivering the Judgment of the 
Bench observed : 

“ In my opinion, the word ‘entry ’ can by no stretch of imagination mean continuance of stay.’ ? 

In The State v. Ibrahim Adam’, a Bench of that Court has also clearly enunciated 
the principle that overstayal in India by a foreigner, after the expiry of the period 
prescribed in his visa, did not involve an illegal entry, or entry without a valid 
passport, which is punishable under Rule 3 of the Indian Passport Rules, 19507 
With respect, we associate ourselves with the dicta in these decisions upon the 
r a A E E 
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significance of the word ‘ entry ° as ents in the Statute, and we are clearly of the 
view that it cannot possibly refer to ovérstayal by a person who might have originally 
entered either lawfully-or at a time when this law was not in force in the concern 
area. For this reason, whatever other offence the appellant might be guilty of, 
if any, he is not liable to be convicted under the provisions of the Indian Passport 
Act, and since this is an infirmity upon a question of law which proceeds to the root 
ees conviction, the appeal is allowed, and the conyiction and sentence are set 
aside. 

K.S. - — Appeal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice P. RAMAKRISHNAN. 


Public Prosecutor  Appellant® 
Ue y . 
M. Sambangi Mudaliar and others .. Respondents. ~ 

Criminal Procedure Code (V of 1898), section 251-A (11)—Warrant case where charge had besn fram 
eco lo the prosecution had not produced its witnesses on the date fixed for heartng— 

of Court in such cases. 

The application of section 251-A (11) Criminal Procedure Code to warrant cases for the sole 
reason that the prosecution has failed to produce its evidence as required under section 251-A (7), I8 
not justified. Such a ure is permitted by law only under section 247, Criminal Procedure Co 
in summons cases. warrant cases where the Court has already framed a under section 
251-A, Criminal Procedure Code against the accused, an important duty is laid on it to see that all 
the powers available to the Court for the examination of witnesses, are exercised, for a just decision of 
the case, 1 ective of the laches of the complamant. Such powers include the powers under section 
540, Criminal Procedure Code to summon witnesses on the motion of the 

Appeal under section 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid respondents (Accused) of offences under section 420 
Indian Penal Code by the Additional First Class Magistrate, Kulitalai in C.G. 
Nos. 28 and 29 of 1962 on his file respectively. 


V.}. Radhakrishnan, for Public Prosecutor and B. Sriramulu, for Appellant. 
N. Natarajan, Manicka K. Ramalingam and K. Sengoitian, for Respondents. 


The Court made the following 

Orper.—The matter that arises for consideration in these appeals filed 
by the State against the acquittal of the accused is whether it is appropriate to apply 
section 251-A(11) of the Criminal Procedure Code and acquit the accused in a 
case where the prosecution has neglected to produce witnesses in support of the 
prosecution case as required under section 251-A (7) of the Criminal Procedure Code. 
The learned Additional First Class Magistrate, Kulitalai, who tried the case, ob- 
served in his judgment, that notwithstanding the peremptory order issued by the 
Court declining to grant further adjournments, the prosecution was not ready with 
its evidence on the date of hearing and that therefore the accused were entitled 
to an acquittal under section 251-A (11) of the Criminal Procedure Code. The 
learned Public Prosecutor who has appealed to this Court, against the order of 
acquittal, has submitted that such a procedure for acquittal, for want of diligence 
on the part of prosecution, in the matter of producing its witnesses is permissible in 
summons cases, under section 247, Criminal Procedure Code, as has been pointed 
out in Arunachala v. Sellamuthu Goundan and others1, but the position is quite different 
in thé case of the trial of warrant cases, wherein the Court cannot automatically 
acquit the accused for the laches of the complainant. No doubt that decision 
dealt with a case that arose before the amendment of the Criminal Procedure Code 
in 1955 and when section 252 applied t o all warrant cases filed whether on a police 
report or otherwise. This section imposed an obligation on the Magistrate himself 
to summon the appropriate witnesses for the prosecution of the case. : 


14th April, 1964. 





* CrleA, Nos. 297 and 298 of 1962. 
j 1. (1942) 1 M.L.J. 5%. 
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The question for consideration, is whither after the commencement of the 
Criminal Procedure Code in 1955, by the introduction of section 251-A for dealin 
‘with the warrant cases taken on file on a police report, the position has altered and. 
whether in-such cases, the Magistrate can automatically acquit the accused where 
the prosecution has not been diligent in producing the evidence in support of its 
case. The learned Public Prosecutor referred me to a decision of the Assam High 
Court in Natkuram v. Pannalali, and the decision of the Kerala High Court in State 
of Kerala v. Aboobaker®, both of which have been followed by the Orissa High 
Court in State of Orissa v. Sib Charan Singh?. A different view was taken by the 
Calcutta High Court in Jotirmopee v. Birendranath*. In this last mentioned decision 
there is a short observation that in a case tried under section 251-A of the Code, 
the Magistrate was not compelled,- as he would be if the case was tried asa 
warrant case instituted other than on the police report, to proceed in terms of 
sections 256 and 257 of the Code. The Calcutta High Court observed that the 
case had been pending for over two years and had passed through various 
vicissitudes and consequently the Magistrate was perfectly right in acquitting the 
accused persons and thereby saving them from further harassments and troubles. 
It may be held that the aforesaid decision of the Calcutta High Court really 
turned on the circumstances of the case, and therefore did not enter into a detailed 
discussion of the scope of the Magistrate’s power under gection 251-A (11), 
Criminal Procedure Code and the circumstances under which it can be exercised. 
Taking into account the scheme provided in the several sub-divisions of section 
251-À of the Criminal Procedure Code, it can be statéd that the intention of the 
Legislature as expressed in the provisions was not to extend the provision for 

uittal under section 251-A (11) to cases where the prosecution had been in 
default. Under the scheme of section 251-A, Criminal Procedure Code the 
Magistrate has to consider the statements recorded in the case diary, and if he 
finds the charge to be groundless he can discharge the accused. But when he finds 
the charge to be prima facie substantiated, he is required toframe a charge and 
then follow the procedure indicated in the several sub-sections from (4) to (9) of 
section 251-A. [Itis after this stage has been reached that he is permitted to acquit 
the accused -under section 251-A (11). What the Magistrate has done in 
this case is that when he found that the prosecution had failed to produce their 
witnesses as required under sub-section (7) of section 251-A Criminal Proceedure 
Code, he has proceeded to record a finding ofacquittal under section 251-A (11). 
The Magistrate had already framed a charge against the accused which implies that 
there is prima facie case against him which if unrebutted would warrant his conviction- 
That would necessitate calling upon the accused in any event to enter upon his 
defence under section 251-A (8) before 251-A (11) is applied in his case. 

The Kerala High Court has observed in State of Kerala v. Abookbaker® at- 
page 126. 

“ On a perusal of the relevant papers under section 173, Criminal Procedure Code, the District 
Magistrate found that there was prima facie case to frame charges of cognizable offence. So even if 
the police failed to perform their duties and produce the witnesses, the Court has the duty to enquire 


into the offences disclosed and to find out whether the accused was really guilty or not and for that 
purpose to examine the witnesses,” 


In making the above observation the learned Judges of the Kerala High{ Court 
referred to the decision of this High Court in Rangaswami Naicker v. Muruga Naicker’, 
where Ramaswami J., has observed : 7 

“ A judge is not placed in the high situation merely as a a passive instrument of the parties, He 
has a duty of his own, independent of them and that duty is to investigate the truth. ” 
In the present case, the Court had considered the papers under section 173, Criminal 
Procedure Code and held that they warranted the framing of a charge and framed. 
a charge accordingly. In such circumstances before holding the charge to} be 
unsubstantiated, and, acquitting the accused,-the Court had a duty to consider 
sep egg ge pe a 
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whether the interests of justice did require the summoning of the witnesses on the 


_Court’s own motion under section 540, Criminal Procedure Code. I am therefore 


of the opinion that this is a case where the order of acquittal cannot be permitted. 
to stand. l 


The learned Counsel for the respondent referred te the ample -powers of the 
prosecution under section 170, Criminal Procedure Code and 495, Criminal Procedure 
Code to put forward its case and summon its witnesses. But the reference to these 
two sections is beside the point for the question now under consideration. The 
real question is whether fhe application of section 251-A (11) to warrant cases insti- 
tuted on a' police complaint is justified for the sole reason that the prosecution has. 
failed to produce its evidence as required under section 251-A (7). I am of the 
opinion that such a procedure is permitted by law only under section 247, Criminal 
Procedure Code, in summons cases. In warrant cases where the Court has already 
framed a charge under section 251-A, Criminal Procedure Code against the accused,. 
an important duty is laid on it to see that all the powers available to the Court for 
the examination of witnesses, are exercised, for a just decision of the case, irrespective 
of the laches of the complainant. Such powers include the powers under section 540, 
Criminal Procedure Code, to summon witnesses on the motion of the Court.. 
I therefore allow the appeals and set aside the acquittal of the accused and direct 
the cases to be disposed of according to-law by the lower Court. 


K.S. —— ~ Appeals allowed.- 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—Mnr. Justice K. VEER'‘ASWAMI. n 
Tajmahal Transports (P.) Ltd., Melapalayam, Tirunelveli-5... Petitioner. ® 
D. 

The Secretary, Regional Transport Authority and another .. Respondents. 

Motor Vehicles Act (IV of 1939) section 62—Power under—When to be exercised. 


fo gag under i 62 of the Motor Vehicles Act should be used only in case of a tem rary 
need. ere an application for ent it is ing disposal no temporary permit tor the 
game could be ranted. Successiv eao ase bore ae permit RENA, beyond doubt 
that the need in-the case was hardly temporary. Merely because there was a small gap in time 
between the expiry of one temporary permit for the route and grant of another the grant of successive 
temporary permits cannot be justified. Nor does the fact that the grantee for the temporary permit is- 
the transferee from the applicant for permanent permit make any difference. 


Where the need is permanent no temporary permit can be issued fproperly under section 62 of the- 
Motor Vehicles Act. l 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari calling for the records relating to the pro- 
ceedings of the Secretary, Regional Transport Authority, Tirunelveli, in R. No. 
5831/A2/64 dated 14th February, 1964 and quash the order made therein: 

K.K. Venugopal and V. Manivannan, for Petitioner. 


K. Venkataswami, for Additional Government Pleader on behalf of 1st Res-- 
pondent. 

H.R. Ramanathan, for 2nd Respondent. 

The Court made the following 

Orver.—The Secretary, Regional Transport Authority, Tirunelveli, by the: 
order dated 14th February, 1964 granted to the second respondent, on his application,. 
a temporary permit for a period of four months in respect of his bus MDU 4584. 
to ply on the route Tirunelveli Town to Melapalayam via. Melanatham. By the 
same order he’ also fixed a schedule of timings for the bus. This petition is to quash. 
this order. 


„=. "F —_ a= 
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This Court in Pachayappa Mudalias v. S. §. Motor Service (P.) Litds1, held that the 
power under section 62 of the Motor Vehicles Act should be used only in case of a 
temporary need. In W.P. No. 431 of 1963 (S.M. Thanapala Nadar, Propnetor, Sri 
Sugumar Transport, Tirunelveli v. The Regional Transport Authority) it was held that 
where an application for a permanent permit is pending disposal, no temporary 
permit for the same route could be granted. This view was based upon the cons- 
truction of the scope of the First Proviso to section 62. This principle has also 
been extended to cases of variation of routes. In the light of these principles the 
petitioner submits that the first respondent has failed to apply them and, in fact, 
in disregard of them he has granted the temporary permtt. On the other hand, 
the contention for the second respondent is that the route covered by the temporary 
permit now under question is not the same route as is involved in the application 
of February, 1962, made by the transferor of*the second respondent, and, in any 
case, the temporary permit has been granted not to the original applicant but to 
the transferee applicant and that further between the last grant of the temporary 
permit and the permit in this case there was a gap. 

The main route covered by the permanent permit is Palayapettai to Tirunelvel! 
Junction via. Tirunelveli Town and Kurukkuthurai. The variation sought in the 
application dated February, 1968, is Kurukkuthurai to Melapalayam sia Melana- 
tham. The temporary permit now issued to the second resp ondent is on the route 
Tirunelveli'Town to Melapalayam via Kurukkuthurai and Melanatham. In substance 
it will be clear that the temporary permit is in relation to the route Kurukkuthurai 
to Melapalayam sia Melanatham. ‘The rest of the route covered by the temporary 
permit is already part of the original route to which the permanent permit applies. 
Obviously, therefore, as it seems to me, the temporary permit now issued covers 
the identical variation which the application dated February, 1962 asked for. ‘That 
application is still, I am told, pending disposal. T’o say the least, the first respondent 
has indulged in a sort of juggling in order to by-pass the two decisions of this 
Court which in effect forbade him from granting the temporary permit. Such 
attempt on his partis highly reprehensible. When this Court interprets a statutory 
provision and declares the law it is binding on all the administrative officers -and 
they are obliged to follow the same and give effect to it. The temporary permit 
granted by the first respondent is contrary to the First Proviso to section 62. 

The temporary permit is also contrary to the principle laid down by this Court 
in Pachayappa Mudaltar v. 8.5. Motor Service, namely that the temporary permit 
can be issued only in case of a temporary need. A temporary permit was issued 
for the route Kurukkuthurai to Melapalayam via Melanatham almost successively 
from 11th January, 1962.’ The first temporary permit was in force between 11th 
January, 1962 and roth May, 1962. It was again and again issued and re-issued 
between 11th May, 1962 and roth September, 1962, 11th September, 1962 and roth 
January, 1963, 11th January, 1963 and roth May, 1963 and finally 11th May, 1963 
and 11th September 1963. The decision of this Court in W.P. No. 431 of 1963 was 
pronounced on 16th August, 1963. Evidently because of this judgment the tem- 
porary permit was not renewed between 11th September, 1963 and 15th February, 
1964. The successive issue and renewals of the temporary permit will show beyond 
doubt than the need here was hardly temporary. That being the case, the first 
respondent was bound to follow the principle laid down by this Court in Pachayappa 
Mudaliar v. S.S. Motor Service (P.) Lid.4. He cannot pretend that merely because 
there was a small gap in time between 11th September, 1963 and 15th February, 
1964, that made any difference to the application of the principle of that decision. 
The second contention of the second respondent is that he is a transferee and the 
original applicant is the transferor, but that plainly cannot affect the position that 

„where an application for a permanent permit is pending, no temporary permit 
can be issued. This principle will equally apply to cases of variation and where 
the need is permanent as may be seen from the facts, no temporary permit can 
be issued properly under section 62. 


l. AIR. 1964 Mad, 130. 
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The order of the first respondent is quashed and the petition is allowed. 


I direct the first respondent to pay the Petitioner costs personally which I 
fiz at Rs. 100. 


K.S. ee: Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(In Insolvency.) l 
PRESENT :—MR. Justice K.S. VENKATARAMAN. 
A.B, Palani .. Applicant." 


U. x 
The Official Assignee of Madras ` .. Respondent. 

Presidency Towns Insolvency Act (ILI of 1909), section 101—Period of limitation—Whether to be reckoned 
from the date of the order or from the date of the communication of the order. 

There is nothing in the provisions of the Presidency Towns Insolv Act, which required the 
Official Assignee to pronounce an order, as is being done in the case of j ent of Courts. But the 
ified atin ig to communicate such orders to the party, and that was the course which was actually 
adopted in the instant case. In such case, justice op ap that the period of 20 days mentioned in sec- 
tion 101 of the Act should commence only from the date of the receipt of the copy of order by the party. 
Otherwise, it may happen that even before he comes to know of the order p against him, the period 
of 20 days would have expired. Muthia Chettiar v. Commissioner of Income-tax, Madras, I.L.R. 1951 Mad. 
815 : (1951) 1 M.L.J. 417 and Annamalai v. Cloete, I.L.R. 6 Mad. 189, relied on. Further, in the 
instant case, it is not suggested that the appellant knew orcould have known the order in 
‘question prior to the date of communication of the Order to him. 

Application (1) for setting aside the order of the Official Assignee of Madras 
dated 27st December, 1963 and made in the claim affidavit of A.B. Palani thé 
Claimant-Applicant herein, rejecting the claim of Rs. 3,000 and for allowing the 
same for the reasons set out in the’ Memorandum of Grounds filed herewith ; (2) 
for an order for payment of costs of this application ; and (3) for other orders. 


= P. Sivaramakrishnayya for S.N. Hussainy, for Applicant. 


The Court made the following 

OrpvER.—This is an appeal by a creditor of the insolvent against the order of 
the Official Assignee rejecting part of his claim. The Office has taken an objection 
on the question of limitation. 


Section 101 of the Presidency Towns Insolvency Act reads : 


“ The period of limitation for an appeal from any act or decision of the Official Assi or from 
an order made by an Officer of the Court empowered under section 6, shall be twenty days from the 
date of such act, decision or order, as the case may be. ” ; 


The Official Assignee passed the order in this case on 21st December, 1963 ; 
‘but the order was not pronounced. According to the usual practice, the order was 
communicated to the party by post ; and it reached him only on 3rd February, 1964. 
Thereafter, he applied for a certified copy of the order on 18th February, 1964, 
got the copy on 12th March, 1964 and filed the appeal on 18th March, 1964. The 
Office is prepared to exclude the time taken for obtaining the certified copy, but 
feels a doubt as to whether time should be calculated from 21st December, 1963 or 
srd February, 1964.. The Office submits that if it is calculated from 21st December, 
1963, the appeal will be time-barred but otherwise, if the time is calculated from 
the 3rd February, 1964. The question, therefore, is whether the time has to be 
calculated from the date of the order or from the date of the communication of the 
order. This depends on the question whether there is any provision in the Act 
that such an order has got to be pronounced in Court or has actually to be com- | 
municated to the party. sis 


Rule 25 of the Second Schedule to the Act states : 





® Petition No. 20 of 1958. 7 8th April, 1964. 
Application No. 198 of 1964. . . o 
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“ The Official Assignee shall examine every proof and the grounds of the debt, and in writing admit 
or reject it in whole or in part, or require further evidente in support ofit. Ifhe rejects a proof, he shal 
state in writing to the creditor the grounds of the rejection. ’ . 


There is nothing in the provision which required the Official Assignee to pronounce 
an order, as is being done in the case of judgment of Courts. AsI said, the normal 
practice is to communicate such orders to the party, and that was the course which 
was actually adopted in this case. In such case, justice requires that the period of 
20 days should commence only from the date of the receipt of the copy of order by 
the party. Otherwise, it may happen that even before he comes to know of the 
order passed against him, the period of 20 days would havê expired. This principle 
of construction has been adopted consistently in several decisions of this Court, 
the last of which is Muthia Chettiar v. Commissioner of Income-tax, Madras, ‘There, a 
person who was assessed to income-tax moved the Commissioner of Income-tax 
in revision under section 33-A (2) of Act XI of 1922, the relevant portion of which is : 

“ The Commissioner may, on application by an assessee for revision of an order under this Act 


passed by any authority subordinate to the Commissioner made within one year from the date of the 
oas foi a call for the record of the proceeding............ Ë 


In that case the application was filed within one year from the date of the receipt 
of the order by the assessee, but beyond the period of one year from the date of the 
order. It was held that the application was within time, The principle is thus 
stated at page 818: 

eer ree If a person is given a right to resort to a remedy to get rid of an adverse order 
within a prescribed time, limitation should not be computed from a date earlier than that on which 
the party aggrieved actually knew of the order or had ano rtunity of knowing the order and there- 
fore must be presumed to have had knowledge of the one aeeaiei ý 
The earlier decision in Annamalai v. Cleote?, which was under the Madras Survey 
and Boundaries Act, expressed the principle thus : 

“ If there was any decision at all in the sense of j the Act, it could not date earlier than the date 
of the communication of it to the parties ; otherwise, Togi might be barred of their right of appeal 
without any knowledge of the decision having been p T 
The wording in those Acts is similar to the one in section 101 of the Presidency 
Towns Insolvency Act. The above decisions are binding on me. I respectfully 
follow them. Itis not suggested that in this case the appellant knew or could have 
known the order in question prior to grd February, 1964, the date of communi- 
cation of the order to him. 


I think it necessary to add that, in this case, no doubt has been raised with re- 
gard to the exclusion of time under section 12 (2) of the Limitation Act for obtaining 
the certified copy of the order. Section 12 (2) reads : 

“ In computing the period of limitation prescribed for an a l, an application’ for leave to 
appeal and an application for a review of f judgment, the day on w ich the judgment complained of 
was pronounced and the time requisite for obtaining a copy of the decree, sentence or order appealed 
from or sought to be reviewed, shall be excluded. ” . - 


In terms the section will apply only where there is a judgment which was pronounced 
and against which an appeal is sought to be filed. In the present case there is no 
pronouncement of the judgment or order : but by analogy the principle of section 
12 (2) of the Act has been extended: That will be right in the present case, because 
what was communicated to the appellant was only the final result of the decision of 
the Official Assignee that a part of the claim alone has been admitted. The reasons 
for the decision were not communicated, and, obviously, it was necessary for the 
appellant to obtain a certified copy of those reasons, before he could file an lor 
The position would have been different, if what was communiated to the appellant 
was not merely the gist of the decision but also the full order of the Official Assignee 
containing the reasons. In such a case, since the entire order would be available 
to the appellant, he need not again obtain a certified copy of the order, and there 








l, (1951) 1 M.LJ.7417: LLR. 1951 Mad. 2. (1883) LL.R. 6 Mad. 189, 
815, (818). 
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would be no justification for excluding the time taken for obtaining a certified copy 
of the order on the analogy of section 12 (2) of the Limitation Act. 


The appeal is in time. It will be posted for hearing on merits. 
K.L.B. — Application allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-—Mnr. JUSTICE K. VEERASWAMI. 


M. S. Lalitha by her Power-of-Attorney M. N. Somashekar .. Petitioner* 
v 


Premier Insurance Company, Limited (Formerly known as Premier 
Life and General Insurance Company, Limited) 289, Thambu 
Chetty Street, G. T., Madras and others .. Respondents. 


Companies Act {I of 1956), section 155—Scope—Rectification of register of shares—Transfer of shares 
without consideration without knowledge of ownsr—Lagality—Application by owner for restoration of his 
name—If to be allowed. 

If the holder of shares in a company hands over the share certificates to another along with a 
blank transfer application, and the latter accepts them on payment there can be no doubt that the 
transferee would have a valid title to the shares. But when there is no proof of consideration having 
passed for the transfer of the share certificates and the blank transfer application, there can be no 
valid transfer. 


The third respondent, in the instant case, with a view to defeat the statutory prohibition contained 
in the Insurance Act of excessive holding of shares, resorted to the device of transferring the excess 
shares in favour of the petitioner and, at same time, retained with him the share-certificates and secured 
from the petitioner, a blank transfer form signed by her. Subsequently, after the statutory prohibi- 
tion ceased to exist, on the nationalisation of life msurance business, the third respondent used the 
blank transfer application in favour of the second respondent (third respondent’s daughter). It was 
admitted that there was an effective and valid transfer by.the third respondent to the petitioner, he 
got the shares transferred in'her name.The petitioner applied under section 155 of the Companies 
‘Act for rectification of the share register by restoring the petitioner’s name as owner of the shares. 


Held : There having been a valid transfer in favour of the petitioner, as the sao dici transfer 
of the shares in favour of the’ second respondent was made without the knowledge of the petitioner 
and without consideration therefor, there was no valid transfer in favour of the-second respondent 
and therefore the name of the petitioner should be restored as the owner of those shares. i 


Held further, that the third respondent should be held to his word that there was an effective 
transfer in favour of the petitioner and should not be permitted to resile from it in the interest of public 
policy underlying the statutory. prohibition against excessive: holding of shares, — — . - 


A. K. Sreeraman, for Petitioner. 


V. Thiagarajan, B. Sriramulu and M. S. Varadachari, for Respondents. 


The Court delivered the following 


JuDGMENT.—This petition under section 155 of the Companies Act, 1956, is 
for a direction to the first respondent to restore the petitioner’s name, as owner of 
the shares Nos. 9457 to 10156, thus rectify the share register and deliver to her the 
share certificates. The first respondent is a public limited liability company, registered 
under the Indian Companies Act, 1913, formerly known as Premier Life and General 
Insurance Co., Ltd., and since September, 1956, as the Premier Insurance Co., Ltd. 
The business of the first respondent is now confined to Motor insurance. The 
third respondent is the General Manager and a Director of the first respondent and 
the 4th respondent is the Chairman of the Board of Directors. The fifth respondent 
is an ex-director and the second respondent is the daughter of the third respondent. 
The petitioner is the daughter of the third respondent’s sister and the wife of his 
brother, one M. N. Somashekar. It is not in dispute that in* October, 1953, the 
third respondent, who owned shares in the first respondent-company in excess of 





* G.P. No. 1 of 1960. 8th February, 1963. 
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the limits permissible under the Insurance Act, 1938, transferred to the petitioner’ 


the shares in question. By resolution of the Board of Directors by circulation, the 
shares were transferred on 5th January, 1957, fromthe petitioner to the name of the 
second respondent. The first respondent actually informed the petitioner of the 
transfer by its letter dated 29th April, 1957. It appeared from this letter that the 
second respondent handed over to the first respondent the share transfer application 
of the petitioner dated 25th December, 1956, along with the relative share certificates 
and that in pursuance of the same, the Board of Directors resolved and transferred 
the shares in favour of the second respondent. The petitioner’s case is that she 
never gave any such share transfer application or delivered the share certificates, 
since they were right through with the first respondent, even from the date of their 
transfer to her. She would say that the transfer of the shares in her favour was in 
consideration of the remuneration of her husband for his services, as manager 
of the Madras Office of the first respondent and that the third respondent, taking 
advantage of the fact that the share certificates remained with the first defendant, 
transferred them without her knowledge, fraudulently and without consideration, 
in favour of his daughter, the second respondent. On the other hand, the second 
and third respondents maintain that the transfer of the shares in favour of the peti- 
tioner in 1953 was benami for the third respondent and that the petitioner transferred 
the shares in January, 1957, according to his instructions in favour of his daughter, 
the second respondent in fulfilment of his earlier promise to her. In his counter- 
affidavit, the third respondent took up the position that he transferred the shares 
to the petitioner nominally and without consideration and took from her simulta- 
neously a blank transfer application which remained with him. He explained that 
he was led to so transfer , as he was in other similar instances, in view of thefprovi- 
sions of the Indian Insurance Act and the necessity for him to dispose of his excess 
share-holding. The Ist respondent ' stated in its counter-affidavit that it under- 
stood from the 3rd respondent that the petitioner was holding the shares as his 
benamidar and that as it received the necessary transfer deed together with the neces- 
sary share-certificates, the shares were transferred in her name. The 2nd respondent. 
in her counter-affidavit pleaded that at the time of her marriage, her father had 
agreed to give her 700 shares of the Ist respondent company and that though she 
had been asking him off and on about the shares, the 3rd respondent, only in about 
December, 1956, gave her the shares and a transfer deed signed by the petitioner 
for transmission to the Ist respondent and transferred the shares in her favour. 


On the pleadings the points in controversy would be: (1) was the transfer of 
the shares to the petitioner for consideration or nominal or as benamida? for the 
3rd respondent and (2) was the transfer of the shares in favour of the 2nd respondent 
fraudulent and without consideration? The evidence recorded by the Master of this 
Court covers even wider field but at the hearing of this petition, the controversy 
between the parties reduced itself to narrower grounds. 


Both Sri V. Thiyagarajan for the Ist respondent and Sri Varadacharya for 


respondents 2 and 3 did not pursue the case of benami or nominal transfer of the ` 


shares to the petitioner in 1953 but affirmed that by the transfer the 3rd respondent 
completely divested himself of his right, title and interest in the shares and the 
petitioner became thesole owner thereof. Indeed any other stand on behalf 
of these respondents would be in the teeth of the inhibition enjoined by the pro- 


visions of the Insurance Act, 1938, as they stood at the relevant time, against the- 


holding by a person of shares in excess of the permissible limits. In view of the 
categorical admission made on behalf of these respondents that the petitioner 
became the absolute owner of the shares in October, 1953, it is unnecessary to- 
decide the first of the points arising out of the pleadings. 


On the second point, it was not suggested by Counsel for respondents 1 to 3 that 
any consideration was paid to the petitioner for transfer of the shares to the second’ 
respondent. Sri V. Thiyagarajan contends that the delivery by the petitioner of 
the shares with a blank transfer application signed by her and- subsequent transfer 
of shares tò the 2nd respondent effectively conveyed the right, title and interest therein 


a ae 
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to the transferee. Normally this of course will be the correct legal position as was: 
held by the Privy Council in Maneckji v. Wadilal ©& Co.1. There Viscount 
Dunedin speaking for the Board laid down: 

“In cases of sale of share contracts as soon as the seller hands over the certificates and blank 
transfers and the buyer accepts them and gives the seller the cheque, the goods become ascertained 
goods, the sale is complete and the property passes. From that time onward the seller can only: 
sue buyer on the cheque or for the price of the share unpaid in that the cheque had not beem 
honoured and he cannot sue any transferee from the buyer.” 


if the petitioner had handed over to the 3rd respondent the share certificates. 
along with the blank traħsfer application and the 2nd respondent accepted them 
on payment, there could be little doubt that the 2nd respondent would have- 
a valid title tothem, buton the evidence onrecord, I am not satisfied that the- 
petitioner delivered tothe 3rd respondent the share certificates and the blank 
transfer form for consideration paid or to be paid for transfer of the property 
in the shares to the 2nd respondent. On the other hand, what had happened, 
as I think on the evidence, was that the 3rd respondent, with a view to defeat the 
statutory inhibition against excessive holding of shares, resorted to the device of 
transferring the shares in favour of the petitioner and at the same time retaining with 
him the share certificates and securing from her a blank transfer form and that when 
the insurance business had been nationalised and the statutory prohibition no longer- 
obtained he used the blank transfer application in favour of his daughter, the 2nd. 
respondent. If the 3rd respondent now says, as he does, that the transfer of the 
shares to the petitioner was an effective and valid transfer, he should be held to his 
word and not be permitted to resile from it, in the interest of public policy underlying 
the statutory prohibition against excessive holding of shares. But on that account 
I am not prepared to hold that the facts and circumstances, as just found, warrant,. 
application of the Pier vps of the Privy Council decision. I shalt also presently 
show that the transfer of the shares in favour of the 2nd respondent was made without 
the knowledge of the petitioner and without consideration therefor. 


On behalf of respondents 2 and 3, their Counsel argued that contemporaneously- 
with the transfer of the shares of the petitioner there was an oral understanding or 
agreement between her and the third respondent, that when the second respondent: 
became a major, the petitioner should transfer the shares to her and that in that 
sense the petitioner was constituted as some sort of a trustee with a beneficial) 
interest in favour of the second respondent. This case of oral understanding 
or agreement has not been specifically pleaded anywhere by the second or third: 
respondent. Nor was their Counsel able to invite my attention to any part of the- 
recorded evidence directed to such a case. But the evidence of the third respondent 
to which reference was made, only mentioned an understanding between him and 
his daughter the second ndent that at the time of her marriage, he would transfer 
the shares in her name. At the time of this agreement, the second respondent was. 
supposed to be a minor and it is unbelievable that the father entered into such am 
agreement witn his minor daughter. I, therefore, reject the new case of respondents. 
2 and 3 as to the alleged oral agreement between the petitioner and the third res- 

pondent. 


The circumstances in which the transfer of the shares in favour of the second 
respondent was made are not such as to inspire confidence. The evidence of- res- 
pondents 3 and 5 is that the resolution to transfer the shares in favour of the second 
respondent was passed by circulation. The Board of Directors at the time consisted 
only of thrée members, the third respondent being the Managing director. The 
fifth respondent who was another director, stated in his evidence that sometime 
in January, 1957, the third respondent went to his residence at Mysore, produced” 
the circylar resolution and wanted him to assent to it. But as he found that the- 
resolution had not been signed by the other directors, and that it was not accompa-- 
nied by the declaration form, he asked the third respondent and got the answer that 
the other directors would sign after he had given his approval and that the transfer- 


1, (1926) 51 M.LJ. 1 : L.R. 53 LA. 92: IL.L.R. 50 Bom. 360: ALR. 1926 P.C, 38, 
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in favour of the second respondent was made because the petitioner held the shares 
benami for the third respondent ‘and for his benefit. He also deposed to his having 
been told by the third respondent that he got the share transfer-application in favour 
of his daughter from the petitioner sometime in December, 1956. The fifth res- 
pondent had earlier filed a counter-affidavit to the same effect and though the third 
respondent filed a reply, he did not denny the statement of the fifth respondent. The 
fifth respondent appears to be a respectable person and there is no reason to dis- 
believe his evidence. The third respondent has not only not produced this declara- 
tion but would now deny its existence. Though the resolution of the Board of 
Directors was passed in January, the first intimation about the transfer of the shares 
to the second respondent was sent to the petitioner only in April, 1957. From these 
circumstances and the evidence, I am inclined to think that the transfer of the shares 
to the second respondent was made behind the back of the petitioner without her 
knowledge and without any consideration passing to her. Respondents 1 to 3 
having categorically conceded before me through their respective Counsel that there 
was a valid and effective transfer of the shares in favour of the petitioner in October, - 
1953, I hold that there is no valid and effective transfer of the shares from the 
petitioner to the second respondent. 


Prayers (a) and (c) in paragraph 25 of the petition are ordered. The petitioner 
will be entitled to her costs from respondents 1 to 3. Prayer (b) was not argued and. 
is rejected. No orders are necessary on prayer (c). 

P.R.N. Order accordingly. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice M. ANANTANARAYANAN AND Mr. Justice K. S. 
RAMAMURTI. 


The Official Liquidator, Madras High Court .. Petitioner* 





y. 
AL. SP. PL. Thirunavukkarasu Chettiar i Respondent. 


representations and undertakings by on offering to act in a particular way and giving undertaking—Order ap- 
provi: that person as Managing Administrator and going deca oe (gens So ender ault tn onok 
with directions and disobedience of orders and non-complaiance with undertakings—-Offence t of Courts 


Where, in an application under sections 397 and 398 of the Companies Act proopsals are made 
for framing a scheme and for re-starting the company, and a person files an affidavit containing certain 
representations and undertakings to do certain T for the purpose of a the company 

o 


rator to manage the affairs of the company, 
the Court in consideration of the undertaking and on the faith of the representations akes an order 


accepting the proposals and directs that person to do certain acts andjto follow a specified course o 


The person £0 appointed as a Managing Administrator is an officer of the Court and occuipies 
a fiduicary position in whom the Court has placed trust and confidence and his default in i 
out his undertaking and obeying the order of the Court is misconduct amounting to contempt. 


Though the Court ought not to be vindictive in the matter of contempt, it cannot allow itself 
to be trifled with. The Court in the larger public interests must be zealous in maintaining its authority, 
majesty and dignity, and must make the offender realise his serious responsibiliteis, 


In such cases of gross disobedience and contempt, the Court is perfectly justified in awarding 
the maximum punishment prescribed under section 4 of the Contempt of Courts Act, 1952. 

Application praying (1) that this Court may be pleased to commit the respondent, 
AL. SP. PL. Thirunavukkarasu Chettiar for contempt of Court for not carrying 
out the undertaking given by him to the Court in his affidavit dated 26th August, 
1959 that he will negotiate with the Mysore Bank, Ltd., and the Madras Industrial 
Investment Corporation for raising moneys to the limit of Rs. 30 lakhs for working 
the mill under the scheme and (2) for acting in disobedience of the orders dated 18th 








* Contempt Application No. 2 of 1963. * 8th October, 1963, ` 
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December, 1959, made in the main Q. P. No, 228 of 1958 without prejudice to the 
right of the petitioner or others to recover the amount due by the said respondent. 


The Advocate-General (V. K. Thiruvenkatachari) on behalf of Petitioner. 
K. Rajah Iyer and V. Meenakshisundaram, for Respondent. 
The Judgment of the Court was delivered by 


Ramamurti, J.—This application has been taken out by the Official Liquidator, 
Madras, to commit the respondent for contempt of Court for not carrying out the 
undertaking given by him to the Court and for having acted in disobedience of the 
orders of this Court, dated 18th December, 1959 in O.P. No. 228 of 1958. The facts 
which led up to the present application and which are not in dispute, have been set 
forth in the affidavit of the Official.-Liquidator filed in support of the application. 


The Kaleeswarar Mills, Ltd., Coimbatore, hereinafter called the Mills, is one 
of the biggest composite textile mills of South India, having a capacity of 50,000 
spindles and 310 looms. On account of various difficulties and set backs (not 
relevant for the purpose of the present petition), a petition O.P. No. 113 of 1957 
was filed on 2nd May, 1957 on the file of this Court by some of the share-holders of 
the Company for appropriate direction, and safeguards under sections 397 and 398 
of the Companies Act of 1956. Sometime later, one of the creditors of the Company 
filed a petition, O. P. No. 228 of 1958 for winding up of the Company 
and the Official Liquidator was appointed as Provisional Liquidator on 8th Decem- 
ber, 1958. 


In the meanwhile, proposals were made by interested persons to re-start the 
mills and a concrete proposal containing the basis of the scheme for re-starting of 
the mills was placed before the Court in the form of an affidavit filed by AL. SP. 
PL. Thirunvaukkarasu Chettiar, the respondent herein. In that affidavit, the res- 
pondent made the proposal that a council of three administrators should be appointed 
to run and manage the mills, that he should be appointed as the Managing Adminis- 
trator and that in consideration thereof, and with a view to effectively re-start and 
carry on the business of the mills, he would deposit a sum of Rs. 3 lakhs into 
‘Court within three weeks, for payment to the unsecured creditors, and that he would 
also pay further sums of money if the said sum of Rs. 3 lakhs is not sufficient to pay 
all the unsecured creditors, that he would also give guarantee and make arrangements 
for securing the requisite finance from other banking institutions for carrying on 
the business of the mills. By an order dated 28th August, 1959, the proposal of 
the respondent was accepted by this Court. The main terms under which the proposal 
and the scheme of administration were approved by the Court are (those that are 
relevant for the purpose of the present enquiry alone are quoted) as follows : 


“ That a sum of Rupees three lakhs should be deposited by Shri Thirunavukkarasu Chettiar 
into Court within three weeks from the date of the aforesaid order ; 


That the said amount of Rupees three lakhs shall be applied towards payment to the unsecured 
creditors of the Company, at 4 annas in the rupee, of their claims due as on 19th August, 1958, the 


date when the petition for the winding up of the company was filed by one of its creditors viz., U.R. 
Joshi & Company 5 š 


That for the said purpose, a list of creditors and the amount due to them as on 19th A ugust, 
1958, should be prepared by the Council of Administrators from the books of the company and sub- 
mitted to the High Court within a month of their taking charge ; 


That if the sum of Rupees three lakhs is found insufficient to meet the demands, Shrı Thiru- 
mavukkarasu Chettiar will make up the deficiency and pay the same within such time as the High 
Court may direct; | 

That in case the scheme fails and the winding up of the company is ordered, Shri Thirunavuk- 
karasu Chettiar will be entitled to rank as an unsecured creditor of the Mills for the sum of Rs. 3 
lakhs or any such further sums that he may advance for the payment to the creditors of the 
company ; 

That Shri Thirunavukkarasu Chettiar would advance and/or produce the advance and arrange 
to provide the company with necessary funds required for its working. In this connection the Court 
authorised him by the above said order dated the 28th August, 1959, read with its subsequent order 
dated the 1st @ctober, 1959, to raise the'ldan of Rupees thirty lakhs through the Madras Industrial 
Investment Corporation, Limited, or-other financial Institutions,-in addition to the loan from the 

40 
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Bank of Mysore Limited, for both of which Shri Thirunavukkarasu Chettiar offered to give his 
personal guarantee. è 

The respondent shall be paid a sum of Rs. 2,000 per month as salary and remuneration as 
Managing Administrator while the other two Administrators shall be paid Rs. 500 per month each 
from the date of their taking charge. 


The Official Liquidator who was the Provisional Liquidator shall hand over charge of all the 
account books, papers, etc., of the company to the Administrators as soon as the sum- of Rupees 
three lakhs was paid into Court by the Respondent herein.” 


The order of this Court also made it clear that the said amount of Rs. 3 lakhs, 
when deposited by the respondent, was specially intended far and should be applied 
towards the payment of four annas in the rupee to the unsecured creditors. 


The respondent deposited the sum of Rs. 3 lakhs into this Court on 17th 
September, 1959, and the three Administrators took over charge from the Provisional 
Liquidator on 18th September, 1959. The Council of Administrators passed a 
resolution on 18th September, 1959, authorising the respondent to take sole and 
complete charge of the company on their behalf. One V. C. Subbiah Gounder, 
one of the Administrators, died on 4th October, 1959, and this Court, by its order 
dated 24th October, 1959, ordered that the remaining two Administrators should 
continue to function and manage the affairs of the Company. 


On 9th November, 1959, the respondent filed his report and his list of unsecured 
creditors and prayed for an order that the sum of Rs. 3 lakhs may be paid over 
to him for the specific purpose of payment to the unsecured creditors. This Court, 
by its order dated 18th December, 1959, acceded to this request and sanctioned the 
payment of the sum of Rs. 3 lakhs. to the pial OC ois the Managing Adminis- 
trator, subject to the express condition and undertaking that the respondent should 
open a separate account in the name of the Company and deposit the said sum of 
Rs. 3 lakhs in that account, ear-marking it for payment to the unsecured creditors. 
and also issue to them cheques from that amount at the rate of four annas per rupee 
as specified in the Schedule to his report. The respondent accordingly received this 
said sum of Rs. 3 Jakhs through his Advocate on 4th February, 1960. 


A perusal of the relevant records-and the order passed by Ramaswami, J., on 
18th December, 1959, would clearly show that the said order was passed by the learned 
Judge on the express representation and solely because of his undertaking to comply 
with the directions contained in the order, namely, to open a separate account 
in the name of the company, to ear-mark and deposit the said sum of Rs. 3 lakhs 
in the said account and also to issue cheques out of that account to the unsecured 
creditors. In other words, the respondent should not utilise the money for any other 
purpose or purposes whatsoever. 


The respondent, however, made no attempt to comply with this undertaking, 
and the terms of the order of this Court. The subsequent events also demonstrate 
that right from the inception of the deposit of three lakhs of Tupees, the respondent 
had in his mind secret and fraudulent schemes of his own with regard to this money, 
and he never had the slightest intention of carrying out his undertaking or representa- 
tion, or complying with the order of this Court. The respondent realised the cheque 
for Rs. 3 lakhs and deposited the sum in the Bank to his personal account under 
the heading ‘Managing Administrator’s account’ in the books of the Company on 
9th February, 1960. He merely opened a new account in the South Indian Bank, 
Coimbatore, in the name of the Company with an initial deposit of Rs. 1,001 but 
the sum of Rs. 3 lakhs aforesaid, however, was not transferred to or deposited 
in the said account. It is obvious that if only he had any idea of complying with the 
order of this Court, he would have transferred the entire Rs. 3 lakhs into that 
account. But, on the other hand, the books of the Company show, that out of the 
said sum of Rs. 3 lakhs, Rs. 2 lakhs was immediately withdrawn and paid over 


it] OFFICIAL LIQUIDATOR y. THIRUNAVUKKARASU CHETTIAR (Ramamurti, J). 315 


that he had acted in flagrant violation and breach of his undertaking and in disobe- 
dience of the orders of this Court. 

The matter did not stop there. The respondent filed a report on 23rd March; 
1960, to the effect that the said sum of Rs. 3 lakhs has been credited in the books 
of the Company as per the orders of this Court, and that payments had also been 
made tothe unsecured creditors. It is hardly necessary to mention that such a 
dubious report was filed by the respondent deliberately to mislead the Court and 
create the impression that he had complied with his undertaking and had also carried 
out the directions of this Court. 

In the present.proceeding, the respondent has filed an affidavitfrom which it 
is clear that he accepts unreservedly the charges made against him, and he has really 
nothing to say by way of an explanation. In paragraph 4 of his affidavit he has 
set out some statement of account suggesting that whatever moneys he had taken 
from the Company had already been paid back by him. 

The learned Advocate-General in the course of his argument mentioned that 
this statement of account in paragraph 4 of the respondent’s affidavit is not correct 
and thatin any eventit is wholly irrelevant for the present enquiry which has 
absolutely nothing to do with taking of accounts. Mr. Rajah Iyer, learned 
Counsel for the respondent, did not controvert this position but only pleaded fora 
pear gerd seme se being given, alleging that the respondent is 50 years old, sickly 
and suffering from acute diabetes. 

It must be noted that the respondent was appointed as the Managing Adminis~ 
trator, and the Kaleeswarar Mills, one of the biggest mills with all its assets, stock- 
in-trade'etc., had been handed over to him for his management only because of his 
proposal to run the mills and to carry out the undertakings mentioned therein. 
Undoubtedly he became an Officer of Court and occupied a fiduciary position invol- 
ying absolute honesty and high integrity in the matter of the discharge of his duties. 
It is because of the trust and confidence which he createdin this Court that he was 
appointed the Managing Administrator with such large powers to deal with the 
assets of the Company. A large sum of Rs. 3 lakhs which had come into the 
custody and the control of the Court was handed over to him to be dealt with and 
applied in a particular manner as per his undertaking and the directions of the 
Court. He is clearly guilty of gross breach of faith and he had exploited to the maxi- 
mum advantage the trust and the confidence which the Court had in him as its Officer. 
It is very important to remember that the Court has also sanctioned for him a remu- 
neration of Rs.2,000 per month. It is not a mere undertaking given by one party in 
favour of the other in a litigation, but it is a solemn undertaking given by an Officer 
of Court occupying a fiduciary position for.safeguarding the interests of a very large 
number of persons, on whose behalf the Court has to exercise proper check and con- 
trol. The result is, that this Court has been completely misled into passing an order 
for payment of Rs..3 lakhs into the hands of the respondent. We are of the 
clear opinion that there cannot be a worse and more serious contempt and reckless 
disregard of the terms of the order of this Court. We do not see any justification 
whatsoever for not awarding a sufficiently deterrent and the maximum punishment 
prescribed by the Act ; as mentioned earlier, every step and every secret move taken 
by the respondent leaves us no option in the matter. 

The learned Advocate-General drew our attention to two judgments of the 
English Court, Marris v. Ingram! and In re Gent, Gent Davis v. Harris*?. Yn both 
the cases the question arose under the English Debtor’s Act of 1869 and 1878. While 
abolishing punishment for debt by imprisonment, where a person could not pay 
his debt, section 4 of the Act contains several exceptions and Exception (4) is as 
follows :— 

“ Default by a trustee or person acting in a fiduciary capacity and ordered to pay by Court of 
Eqhity any sum in his possession or under his control.” 

In Marris v. Ingram}, the first case, a son in the course of his. management of 
his father’s farms sold part of the farming stock and received the proceeds. In 


i. (1879) LR. 13 Ch, D. 338. . 2. (1888) L.R. 40 Ch, D. 190. 
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an action brought by the parties interested jn the estate against the son (after the 
father’s death) the Court passed an order directing the son to pay the moneys received 
by him. The son failed to comply with the order and it was held that he acted in a 
fiduciary capacity within the meaning of section 4, Exception (4) and, therefore, leave 
was given to issue a writ of attachment against him for non-payment. Jessel, M.R., 
stated the position thus : 

“ Why is such a person as the last excepted ? Simply because he is a dishonest man. He need 
not perhaps be called a thief in so many words, but he is a man who takes or keeps money belong- 
ing to other people, and he is to be punished as such.” 

In In re, Gent, Gent Davis v. Harris, the plaintiff in an action, who is the legatee 
under the will of a testator, was appointed as Receiver and manager of the testatrix’s 
business, and at the time when he was discharged from the office of Receiver-manager 
.he was ordered to pay into Court the balance in his hands. He did not pay the 
amount but simply made certain claims by way of set-off and deductions. North, 

-J., delivering the judgment observed as follows : 

“ In my opinion a Receiver of the Court is clearly in a fiduciary position. I should have thought 

so without any authority. But there are authorities that apply. In the case of In re Bell's Estate, * 
-a Receiver was held to be in a fiduciary capacity. In Marris v. Ingram, it was held that any one 
‘who had received moneys for others was in a fiduciary capacity.” 
In In re, Knowles‘, a trustee put the trust moneys into his own pocket and mixed 
‘them with his own moneys and the question arose whether under Exception (4) to 
section 4 of the Debtors’ Act a writ of attachment should not issue. Kay, J., who 
_ delivered the judgment followed the decision in Marris v. Ingram3, and stated the 
Position thus : a 8 

“ If the exception in this Act was intended for the punishment of trustees who do such things 
as these, the present is clearly a case in which the attachment ought to issue. Taking that view, which 
Į am justified in doing by the case of Marris v, Ingram®, I think that this is a case in which the punish- 

ment ought to be inflicted for the purpose of teaching this man that dishonest act of this kind will 


mot be passed over with impunity, even though he is unable to pay, and for the purpose of teachin g 
other trustees the same lesson a very salutary one in many cases.” 


In In re, Bells Estate*, it was held that a Receiver occupies a fiduciary position and 
‘he was liable to be committed when he made default and disobeyed the direction of 
the Court with regard to the moneys in his own hands. Vide 32 Halsbury, Lord 
‘Simond’s edition, page 448, Foot note (s). 


In this connection reference may also be made to the decision in Cotton v. Hey.” 
In that case the plaintiff laid an action in regard to the invention based upon a grant 
to him by the defendant and the action was compromised. ‘One of the terms was 
-an undertaking given by the defendant to pay the plaintiffs a sum of £ 1,000 forth- 
with and a further a sum of £4,000 out of the first moneys received by the defendant 
on a future sale of his rights in the invention. The defendant later on received moneys 
but he used the same for his own purposes in breach of his undertaking. On an 
application by the plaintiff for committal, it was held that by dealing with the moneys 
received in disregard of the undertaking, the defendant has committed a breach of 
his fiduciary duty. 


The breach of an undertaking given to the Court by a person or corporation, 
in pending proceedings, on the faith of which the Court sanctions a particular course 
of action or inaction, is misconduct amounting to contempt. (8 Halsbury, page 29, 
paragraph 54). 


In Jayantilal Hiralal & Co. v. Waman®, the question arose as to how far breach 
of undertakings in regard to the deposit and payment of money can be punished as 
‘contempt of Court. Blackwell, J., following In re, Gent, Gent Davis v. Harris}, 
held that in the case of officers of Court and persons who occupy fiduciary position, 
the Court has got undoubted jurisdiction to punish them for contempt for failure 
to comply with the orders of Court. 


a e 


1, (1838) L.R. 40 Ch. D. 190. 4, 52 L.J. Ch. 685. 
2. (1870) L.R. 9 Equity 172. 5. L.R. (1930) 1 Ch. D. 510. 
3. (18793 L.R. 13 Ch. D. 338. 6. A.LR. 1932 Bom.3638, qj 
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In Suretunnessa Bibi v. Chintaharan Dast, in a proceeding in ejectment, against 
the tenant, a compromise was arae f into under which the tenant undertook to 
give quiet and vacant possession of the premises in question to the landlord by a 
particular date and the proceeding in ejectment was disposed of in those terms. The 
tenant failed to carry out his undertaking, and he was found guilty of contempt of 
Court and sentenced to imprisonment for three months and also to pay a fine of Rs. 
1,000. The learned Judges observed as follows, 

“Tt is settled law that breach of an undertaking given to a Court by a person ina pending pro- 
ceeding on the faith of which the Court sanctions a particular course of action is misconduct 
amounting to contempt. In he case before us on the faith of the undertaking given by the peti- 
tioner the appeal filed by him was disposed of in terms of the petition of compromise under the pro- 
visions of Order 23, rule 3, Civil Procedure Code.” 

In Venkatalingam v. Mrutyanjayadu®, a party, in order to avoid an order for 
security being passed against him, gave an undertaking that he would not alienate 
his interests in any of the properties which formed subject-matter of the appeal, 
but in breach of the undertaking he sold his interests in one of the properties. It 
was held that it was a clear breach of his undertaking and constituted very serious 
contempt of Court, and he was sentenced to six months imprisonment. While con- 
firming the sentence of six months, the learned Judges conditionally reduced the . 
sentence to two months if, however, the appellant paid the money into Court within 
a week from the date of their judgment. 


It is true that the Court ought not to be vindictivein the matter of its contempt 
but at the same time the Court cannot allow itself to be trifled with. In larger ublic 
interests, Courts must be zealous in maintaining their authority, majesty and dignity 
Persons who are parties or who occupy a fiduciary position involving the reposing of 
trust and confidence by the Court, ought to be made to realise that they will not be 
permitted to give solemn undertakings to ,the Court and then lightly break them with 
panty: In their dealings they must be made to realise their serious responsibi- 
ities, 

In measuring the punishment we have to keep in view both the qualitative and 
the quantitative aspect of the.punishment having regard to the nature of the particular 
contempt and the contemner. In this case we have taken into consideration the 
following factors ; (a) the respondent occupied a fiduciary position of trust and con- 
fidence ; (b) even at the inception when he made the respresentations and gave the 
undertaking he never had the slightest idea or intention of acting up to his representa- 
tion as is evident from his conduct in withdrawing the money and immediately 
diverting it for other purposes ; (c) he fully exploited the situation and the implicit 
faith which the Court placed in him; (d) his dubious conduct in filing a report to 
mislead the Court that he had carried out the directions of the Court ; (e) the heavy 
stakes involved in the contempt. The punishment should be commensurate with the 
gravity of the offence and at the same time should have the desired deterrent effect. 
Taking all the facts and the circumstances of this particular case and the nature of 
the contempt, we have absolutely no hesitation in holding that the ends of justice 
require that the maximum punishment prescribed by Act should be anes We 
accordingly sentence the respondent under section 4 of the Act XXXII of 1952 (Con-. 
tempt of Courts Act) to simple imprisonment for a period of six months and also 
impose a fine of Rs. 2.000. The fine should be paid within a period of two weeks 
from this date. 


P.R. N. Petition allowed. 


o a ere en eee er 
1, AIR. 1955 Cal. 182, at 189. 400 : A.LR, 1943 Mad. $41. 
2. TR71944) Mad. 197 : (1942) 1 M.LJ. 
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IN THE HIGH COURT OF JUPDICATURE AT MADRAS. 


PRESENT:—Mr. S. RAMACHANDRA IYER, Chief Justice AND Mr. Justice 
K. SRINIVASAN. 


N. SP. N. Nagappa Chettiar Firm, Madurai .. Applicant* 
Ve Da 
Commissioner of Income-tax, Madras .. Respondent. 
Income-tax Act, XI of 1922), section 26-A and rule 2 of the Rules—Reerstration of Firms—Enxisting firms, 


registered under Partnership law or registration law, or not—Firms coming inf existence during previous year— 
Application for registration under income-tax law—Rule providing for different periods—If offends equality 


The assessee firm constituted under an instrument, dated 2nd September, 1954, closed its book 
for the period ending 30th August, 1955. Treating that period as the previous year, it sought regis- 
tration and applied therefor on 16th November, 1955, m respect of the assessment year 1956-57. 

Department and the Tribunal rejected the application as out of time, being beyond the period 
specified by rule 9. The point that the relevant rule offended the equality clause in the Constitution 
was raised but not ats before the Authorities. In a Reference under section 66 (2). 


Held : Where the firm had been already in existence in the past, whether it was registered under 
- the Partnership Act or the deed of partnership has been registered under the Registration Act or not. 
the application could be made upto the end of the previous yearofthe firm. Itwasonly inthe case of 
firms which came into existence during the account year, that is the previous year, that the firm is 
called upon to make its application within six months of its constitution, or before the end of the pre- 
vious year, whichever is earlier. 
There is a reasonable classification effected by rule 2, the underlying priciple being to deal with 
“ses of false claims to partnership. If the Income-tax law is competent to provide for measures to 
deal with the evasion of tax, this rule, which is designed for that purpose, is fully within the competence 
Of the rule-making authority. ' 


If the members of a partnership desire to obtain the benefits of registration, the benefit being reduc- 


ed liability to tax, it is open to the rule to lay down ary condition, a compliance withiwhich alone would 
ensure the benefits being extended. If the application and the time limit fixed for making the applica- 
tion are regarded as conditions which have to complied with before the benefit of registration can be 
obtained, it cannot be said that a condition of that description is discriminatory. 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (2) of the Indian Income-tax Act, 1922 (Act XI of 1922) in R.A. No. 982 
of 1957-58 (1.T.A. No. 2821 of 1957-58) (Assessment year 1956-57). 


R. Kesava Iyengar, for Applicant. 


V. Balasubramaniam, Special Counsel for Income-tax, on behalf of 
Respondent. 


The Judgment of the Court was deliverd by 


Srinivasan, J.—The assessee is a firm of four partners. It was constituted under 
an instrument dated 2nd September, 1954. It closed its books for the period ending 
30th August, 1955. Treating that period as the previous year, it sought registration 
and applied therefor on 16th November, 1955. The registration was sought in 
Tespect of the assessment year 1956-57. The Income-tax Officer held that the appli- 
‘cation was out of time, being beyond the period specified by rule 2. The registration 
was? accordingly refused. The assessee appealed to the Appellate Assistant 
‘Commissioner, contending that the Income-tax Officer had a discretion which he 
could exercise in favour of the assessee if the application was filed out of time, which 
discretion he had failed to exercise. It was also claimed that in so far as the relevant 
wule prescribes different time limits for applications under section 26-A, it offends 
the equal protection clause of Article 14 of the Constitution. The Appellate Assis- 
tant Commissioner dismissed the appeal ; but it appears that the ground raising dis- 
crimination was not argued before him. In the further appeal before the Tribunal, 
this ground was taken in the grounds of appeal. But again it was not argued. The 
Tribunal dismissed the appeal upholding the decision of the authorities below. 
application under section 66 (1) of the Act was made by the assessee to refer a ques- 


tion relevant to the alleged discrimination. The Tribunal rejected the application 
eee 


*T. C. No. 179 of 1960. „7 9th April, 1964. 
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holding that since the question was got argued though raised in the grounds of 
appeal, the question of law did not arise out of the order of the Tribunal. But, on 
an application under section 66 (2) of the Act, this Court directed a Reference to be 
made, and the question that stands referred to us is: 


“ Whether rule 2 of the Indian Income-tax Rules offends Article 14 of the Constitution and 
4s, therefore, void ?” 


The relevant part of rule 2 is in these terms : 

“ Such application shall be signed by all the partners (not being minors) personally, or in the 
case of a dissolved firm, by dll persons (not being minors) who were partners in the firm TRE 
before dissolution, and by tbe legal representative of any such partner who is deceased, and shall, 
for any year of assessment upto and including the assessment for the year ending on 31st day of 
Marh: aon madeo before the 28th February, 1953, and for any year of assessment subsequent 
thereto Ose ce stacsie et as 


(2) where the firm is not registered under the Indian Partnership Act, 1932, or where the ` 
deed of partnership is not registered under the Indian Registration Act, 1908, and the application 
for registration is being made for the first time under the Act, (1) within a period of six months 
of the constitution of the firm or before the end of the previous year of the firm, whichever is earlier, 
if ie firm was constituted in the previous year ; and (2) before the end of the previous year in any 
other case ; 

(6) where the firm is registered under the Indian Partnership Act, 1932 or where the deed 
of partnership is registered under the Indian Registration Act, 1908, before the end of the previous 
year of that firm ; and 


(c) where the arta is for renewal of registration under rule 6, for any year, before 
the 30th day of June of that year.” 


There is a Proviso which gives the Income-tax Officer liberty to accept an applica- 
tion made afler the expiry of the time limit specified. But this is not necessary to 
be extracted. 


This rule was amended in the present form in 1952. The first part of the rule 
specially applies to all existing partnerships and requires that for the assessment 
year 1953-54, the account year relevant to which would be the period from 
Ist April, 1952 to 31st March, 1953, an application should be made 
Before the 28th February, 1953. In so far as this part of the rule is con- 
cerned, it applied to all partnerships without any distinction. In any event, 
that has no relevance tothe present question. The next part ofthe rule deals 
with applications that have been made for the first time and where the firm is 
not registered under the Partnership Act or the deed of partnership is not registered 
under the Registration Act ; in such a case, the application for registration has to be 
made within a period of six months or before the end of the previous year. If this 
rule is to apply to the present assessee, the application should have been made within 
six months of the date of commencement of the partnership, that is to say, before 
2nd March, 1955. Since the previous year of the assessee was the period ending 30th 
August, 1955, and the application for registration was for the first time under the 
Act, the assessee had to submit the application within six months of its commence- 
ment and could not have the extended period up to the end of the previous 
year, that is, 30th August, 1955. In all other cases, if the firm had not been brought 
into existence during that previous year, that 1s to say, it had been in existence even 
in earlier years, but the application fo: the registration under the Income-tax Act 
was being made for the first time, the assessee could make the application before 
the end of the previous year. In the other class of cases where the firm is a registered 
under the Partnership Act or where the deed of partnership is registered under the 
Indian Registration Act, the application should be made before the end of the pre- 
vious year. Looking at the rule closely, it is seen that there are only really two 
classes. Where the firm had been already in existence in the past, whether it was 
‘registered under the Partnership Act or the deed of partnership had been registered 
under the Registration Act or not, the application could be made up to the end of 
the previous year of the firm. It was only in the case of firms which came into 
existence during the account year, that is, the previous year, that the firm is called 
upon to make its application within six months of its constitution, or before the 
end of the previous year, whichever is earlier. It is this classification that is objected 
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to by Mr. Kesava Ayyangar, learned Counsel for the petitioner, as amounting to 
discrimination. It is alleged that some firms get the benefit of a longer period while 
others do not and that the rule operates beneficially in respect of some and adversely 
in respect of others. Is this the effect of the rule ? That is the question we have to 
deal with. 


The rule in the present form was introduced on the recommendations of the 
Income-tax Investigation Commission. It was pressed before the Income-tax In- 
vestigation Commission that the distinction between registered firms and unregis- 
tered firms should be abolished. But the Commission expressed its awareness of 
the prevalence of malpractices such as the creation of nominal intermediary concerns 
with a view to show reduced profits for the principal concern, or where non-existent 
partners were introduced for the purpose of reducing the tax liability and such other 
features. In paragraph 98, they say : i 

In spite uf the considerations mentioned in the preceding paragraphs, registration has some 
advantages and to encourage registration as far as possible, it is necessary to maintain the distinc- 


this attempt, an ante-dated partnership 
deed or a deed reciting the commencement of the patnership at an earlier date is produced. Regis- 
tration of the deed by the Income-tax Authorities, if it is to be useful, must therefore be registration 
within a short interval, say, three, or, at the highest, six months after the commencement of the 
partnership, There may be a provision for excusing the delay if justifying cause is shown.” 


It is to give effect to this recommendation that the rule was framed in the manner 


We are wholly at a loss to see how the rule can be regarded as discriminatory 
at all. In all cases, in a manner of speaking, the rule states that an application 
should be made before the end of the previous year. The exception is the case of a 
partnership which comes into existence during the account year, that is, the previous 
year. In that case alone, the rule requires that the application should be made within 
six months from the date of the commencement of the partnership or before the 
end of the previous year, whichever is earlier. The shorter period, if at all, is only 
in respect of firms which came into existence during the previous year. This seems 
to us to be a reasonable classification intended for the purpose of a dealing with 
false claims to partnerships. Registration of a partnership under the Income-tax 
Law confers certain benefits upon partnerships, for the tax is not levied on the basis 
of the income of the partnership asa whole, but the proportionate share of the 
partner is taken into account in the assessment of the income of the partners. Cer- 
tain benefits accrue to the partners. It is open to a partnership to get itself regis- 
tered or not. There is no compulsion to register a partnership. If the members of 
a partnership desire to obtain the benefits of a registration, the benefit being reduced 
liability to tax, it is open to the rule to lay any condition, a compliance with which 
alone would ensure the benefits being extended. If the application and the time limit 
fixed for the making of an application are regarded as conditions which have to be 
complied with before the benefits of registration can be obtained, it cannot be said 
that a condition of that description is discriminatory. Even looked at in any other 
light, there is a reasonable classification effected by this rule, the underlying principle 
being to deal with cases of false claims to partnership. If the Income-tax Law is 
competent to provide for measures to deal with the evasion of tax, this rule, which 
18 conned for that purpose, is fully within the competence of the rule-making 
authority. 


9 
In Rao Bahadur Ravula Subba Rao v. Commissioner of Income-tax), their 
Lordships of the Supreme Court observe thus - 


eg, - -a 2. = ee 


1, (1956) 2 M.LJ. (S.C) 43 : (1956) S.C.J. 951 : 1956 SGR, 577. 
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“ Even if a firm is registered, it ceases to he a unit for the purposes of taxation and the profits 
earned by it are taken in accordance with the general law of partnership to have been earned by 
the new partners, according to their shares, and they are taxed on their individual income, including 
their share of profits. The advantages of this provision are obvious. The rate of tax chargeable 
will not be on the higher scale provided for incomes on the higher levels, but on the lower one at 
which thé income of the individual partner is chargeable. Thus registration confers on the partners- 
a benefit to which they would not have been entitled but for section 26-A, and such a right being a: 
creature of the statute, can be claimed only in accordance with the statute which confers it and a 
person who seeks relief under section 26-A must bring himself directly within its terms before he 
can claim the benefit of it. In other words, the right is regulated solely by the terms of the statute 
and it would be repugnant to the character of such a right to add to those terms by reference-to other 
ibe per statute must be cofstrued as exhaustive in regard to the conditions under which it can. 
e claimed.” 


In that case, the question arose whether the application for the registration of 
partnership should be signed by the partner himself and whether the agent could 
not sign the application. It was contended that under section 2 of thé” Powers of 
Attorney Act, the agent was competent to sign on behalf of the principal and the 
requirement of the rule that the partner should himself sign was, it was argued, in 
conflict with section 2 of the Power of Attorney Act. Their Lordships held that the 
fields occupied by the two enactments are wholly distinct and that in the light of the 
observations extracted above, the benefit arising from section 26-A of the Income-tax 
Act could be-claimed only if there was a strict compliance with the requirements 
thereof. Further as we said, the classification being reasonable, the’ class defined 
being precise and the object also being within the scope of the legislative authority, 
w unable to agree with Mr. Kesava Ayyangar thatthe rule offends against 

icle 14. 


The question referred to us is answered in the negative and against the assessee, 
who will pay the costs of the Department. Counsel’s fee Rs. 250. 
Vos Answered against assessee.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—-MR. S. RAMACHANDRA IYER, CHIEF JUSTICE AND MR. JUSTICE 
SRINIVASAN. 





A. D. Thiagaraja Pillai .. Applicant* 
v. 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act, (XI of 1922) section 2 (12), 27, 68 (2).—Abkari Goniract—Partnership—Licence in the 
nams of one pariner only—Legality—Disclosure to Government—Pesrmission to firm to use licence—Presump tion 
Cancellation of assessment—Partnership—Notice of demand—Reckoning of tims for application for cancella-- 
tion—Service on partner, if partnership legal—tIllegal partnership—Assessability ‘as association of persons— 
Service on principal officer the,eof—Continuance of partnership or Association of persons and after dissolution: 
` thereof—Service of notice of demand—Applicability of same rule. 

The assessee and one A were members of a firm which had engaged itself in taking Abkari con 
tracts and vending toddy for a number of years till ist October, 1948, when prohibition was introduced 
by the State Government. Returns of income were after the introduction of rohibition therefore, sub- 
mitted on behalf of the firm for two periods, from Ist April, 1947 to 31st Marc , 1948 and Ist April, 1948 
to 30th September, 1948, disclosing an income of Rs. 9,144 and Rs. 5,000. ‘The Income-tax Officer: 
after informing K of his intention to proceed against the firm under section 23 (4) estimated the busines 
income at two lakhs of rupees. The notice of demand was served on K on 20th March, 1953. The- 
income-tax Officer then took up the nal assessment of the agsessee and included the half-share 
of the business profits of Rs. 2 1 $ Inen of demand was served on the assessee on 25th March, 
1953. The assessee applied to the Officer on 2 Ist April, 1953, under section 27 for cancellation of the 
asecssment. The Department and the Tribunal rejected the application as time-barred since it was 
filed more than thirty days of the service on K. In a Reference under section 66 (2). 


Held, It cannot be taken as a matter of assumption or presumption that a artnership formed fot 
doing Abkari business is illegal. If the licence had been Galen in the name of ie firm itself, its busi-- 
ness would be perfectly valid. Even if the licence is not found to be so taken, but issued in the name of 
only one of the partners, the partnership would be still legal, if there had been a full disclosure to the 

ent at the relevant time that the licence was to be used by the firm itself. The permission‘of 
the authorities can be presumed. The question would depend upon the facts of each case. 


If the partnership is found to be a legal one, an assessment to Income-tax can be made on it as 
a firm. A service of thenotice ofdemand on one ofthe partners would bind the other partner 
SS a aa a aa SSS Ss GENE spespescastserae 
*T.C. No. 158 of 1962. 2nd April, 1964. 
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as well and there would be no case for cancellation of the assessment under section 27 of the Act except 
by an application filed within one month of the date of service of the notice. If the partnership is found 
to be illegal, such an assessment to tax can only be made on the partners as an association of persons, and 
the notice of demand must be served on the principal officer thereof. The rule will be the same, whe- 
ther the assessment is to be made during the continuance of the partnership or association of persons 
or after its dissolution. 


In the instant case, inthe absence ofa finding on two points, namely whether the partnership 
between the gi was legal, and if not, whether K was recognised as the principal officer of the 
association of persons,the Tribunal cannot sustain the rejection ofthe application made by the 
assessee for cancellation of assessment under section 27 of the Act. 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (2) of the Indian Income-tax Act, 1922, (KI of 1922),in R.A. No. 
869 of 1959-60 on the file for decision on the following questions of law, viz : 


“ Whether on the facts and circumstances of the case the application filed by the assessee 
under section 27 of the Income-tax Act was within the time permitted by that section?” 


T. S. Raghavachariar, for Applicant. 


S. Ranganathan and V Balasubramaniam, Special Counsel for Income-tax, on 
behalf of Respondent. ` 


The Judgment of the Court was delivered by 


Ramachandra Iyer, C. J.—The question for decision in this Reference, is 
whether the application filed by the assessee under section 27 of the Income-tax Act 
was within the time permitted by the section. The Reference relatcs to the individual 
assessment of A. D. Thiagaraja Pillai made by the Income-tax Officer, Cuddalore, 
on 25th April, 1953 for the year 1948-49. Thiagaraja Pillai and one ' Kalyana- 
sundara Nadar were members of a firm, which had engaged itself in taking Abkari 
contracts and vending toddy in the South Arcot District. They had been doing 
such business for a number of years till 1st October, 1948, when prohibition was in- 
troduced by the State Government in that District. The year of account adopted 
by the firm was the financial year. Returns of income were, after the introduction of 
prohibition therefore, submitted on behalf of the firm for two periods : (i) from Ist 
April, 1947 to 31st March, 1948 and (ii) from Ist April, 1948 to 30th September, 
1948. The returns disclosed an income of Rs. 9,144 and Rs. 5,000 respectively for 
the two periods referred to above. For some reason, not discoverable in the record, 
the Income-tax Officer did not take up the assessment of the firm till the year 1953. 
Early that year, he called upon Kalyansundara Nadar to file his wealth statement 
for three years prior to the date of return. There was no response to that requisition. 
The Officer then informed Kalyanasundara Nadar of his intention to proceed 
against the firm under section 23 (4) of the Act ; even then the latter did not move. 
On llth March, 1953, the Income-tax Officer completed thé assessment fixing the - 
business income of the firm at Rs. 2,00,000. Notice of demand for the tax was served 
on Kalyanasundra Nadar on 20th March, 1953. 


The Ingome-tax Officer then took up the personal assessment of the other partner 
A. D. Thiagaraja Pillai, (with whom we are concerned in this Reference) and included 
in his individual assessment a half share of the business profits ascertained above, 
namely, Rs. 1,00,000. Notice of demand in respect of this assessment was served 
on Thiagaraja Pillaion 25th March, 1953 ; a copy of the order of assessment on the 
firm was furnished to him on 16th April, 1953. 


Thiagaraja Pillai stated that it was only on receipt of the order on the later date 
that he came to know that the firm had been assessed under section 23 (3) of the Act. 
He, therefore, applied to the Income-tax Officer on 21st April, 1953, under section 27 
of the Act for cancellation of the assessment. The Income-tax Officer rejected his 
«pplication as barred by limitation. In his view, the application must have been filed 
within thirty days after the service of the assessment order on Kalyanasundaram. 
This view was affirmed on appeal and on further appeal by the Appellate Assistant 
Commissioner and the Income-tax Appellate Tribunal respectively. 


T. S. Raghavachariar appearing for Thiagaraja Pillai has contended that in 
asmuch as the partnership nowin question was formed to exploit a licence to vend 
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‘toddy obtained by certain benamidars, it should be regarded as an illegal one and the 
assessment, in the circumstances, must be held to have been made on an association 
of persons consisting of Thiagaraja Pillai and Kalyanasundara Nadar, on this 
assumption learned Counsel proceeded to contend that as notice for proceeding 
‘under section 23 (4) was not served on any principal officer of the association, there 
being no such officer for the association, according to learned Counsel, the assessment 
must be regarded as illegal and the time, for the purpose of an application under 
section 27, should be reckoned from 25th March, 1953, on which date Thiagaraja 
‘Pillai received notice of demand for payment of tax. This contention is based on 
‘more than one assumption for which there are at present no materials on record. 
For one thing, the case that the licence for the toddy contract was taken benami in 
the name of others and that the same was taken over and exploited by Thiagaraja 
Pillai and Kalyanasundara Nadar is a new one. Even in the application to this 
‘Court under section 66 (2) of the Act, Thiagaraja Pillai only stated : 

“ This association had taken up toddy contract in the South Arcot District and it had been 
trading in the same for a number of years.” 

This statement clearly implies that the contract for vending toddy was taken by 
‘the firm itself. 


Learned Counsel then argued that even if it were to be taken that the partnership 
took the contract, such partnership must be regarded as illegal on the principle 
-accepted in certain decisions of this Court, to which we shall presently make reference. 
In other words, the contention advanced before us went to the extent that every 
partnership doing business in arrack and toddy, should necessarily be regarded as 
an illegal one. Support for this contention was sought from Mohamad Abdul Kareem 
V Co. v. Commissioner of Income-tax, Madras}, where a partnership between two 
persons, one who had taken a lease of an arrack shop and the other a toddy shop to 
‘run the two businesses for their joint benefit, was held to be illegal ; and the firm 
‘was held liable to be assessed as an association of persons in Velu v. Sivasooriam?. 
A Full Bench of this Court declared that a partnership entered into for the purpose 
of conducting business in arrack or toddy, on a licence granted or to be granted to 
only one of them would be void ab initio and there would be no difference in the 
‘applicability of this principle whether the contract of partnership was entered into 
‘before the licence was granted or afterwards. The underlying basis of this deci- 
sion was that such a partnership would amount to a breach of the provisions 
contained in section 15 of the Abkari Act, which would be punishable under 
‘section 55 of that Act. Section 15 of the Abkari Act states : 


“ No liquor or intoxicating drug shall be sold without licence from the Collector.” 


Sections 55 and 56 of the Act render punishable the sale of liquor or intoxicating 
‘drug in contravention of the Act, or of any rule or order made, or of any licence or 
permit obtained thereunder. A licence issued under the Act generally contains 
a clause that no privilege of supply or vend shall be sold, transferred or sub-rented 
without the Collector’s previous permission. It was held by the Full Bench that the 
formation ofa partnership to exploit a licence granted in favour of one of the partners 
would amount to a contravention of the provisions of section 15 of the Abkarj Act 
or of the terms of the licence referred to above. 


But obviously, there can be no such illegality if there had been a full disclosure 
to the Revenue Authorities of the position, namely, that the partnership was 
to take the benefit of the contract in the name of one of them ; in such a case permis- 
sion of the authorities can be presumed. In Jtalia v. Cowasjee3, this Court had to 
consider that problem. -In that case two partners entered into an agreement of 
partnership for the purpose of acquiring a licence for carrying on business in toddy. 
Qne of them obtained the licence in his own name. It was found that the Revenue 
Authorities were fully aware of the arrangement between the partners that the licence 





(1948) 2 M.L.J. 528 : T.L.R. (1949) Mad. Mad. 987. 


1, 
720, 3. (1944) M.L.J. 97 :LLR. (1944) Mad. 
2. (1950) 1 M.L.J. 315 (F.B,) : L.L.R. (1950) 697. 
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in the name of the one was to be used for the benefit of the partnership ; evidence 
revealed that the Revenue Authorities were agreeable to the business being carried 
on in partnership, with the licence in the name of the one of them. On these facts, 
this Court held that so long as that position lasted, i.e., the concurrence of the autho- 
rities to that act of the partners, the partnership could not be regarded as illegal. 
There can, therefore, be no doubt, on the decisions of this Court that it cannot be 
taken as a matter of assumption or presumption that a partnership formed for doing 
Abkari business is illegal. Ifthe licence had been taken in the name of the firm 
itself, its business would be perfectly valid. Even if the licence is not found to be 
so taken, but issued in the name of only one of the partnefs, the partnership would 
still be legal, if there had been a full disclosure to the Government at the relevant 
time that the licence was to be used by the firm itself. The terms of the licence, 
which we have set out above do not require any particular form for the Governmental 
permission. The question whether in a particular case a partnership firm for the 
purpose of doing Abkari business is legal or not will have therefore, to depend on 
the facts of each case. 


If on the principles stated above, the partnership is found to be a legal one, an 
assessment to income-tax can be made on its as a firm. If, on the contrary, it is 
found to be illegal, such assessment can only be made on the partners as an associa- 
tion of persons. The rule will be the same, whether the assessment is to be made 
during the continuance of the partnership or association of persons, of after its 
dissolution. In Commissioner of Income-tax v. Raja Reddy Mallaram*, the Supreme 
Court held that an order of assessment made subsequent to the dissolution of an 
association of persons, after serving a notice upon one of its members in accordance 
with section 63 (2) of the Act, could be enforced against the other members who were 
not served. 


The question, therefore, in each case will turn on its facts and it cannot be 
assumed as a matter of law that every partnership formed with a view to do business 
in toddy under a licence taken in the name of one or a few among the partners would 
be illegal. As we pointed out, Thiagaraja Pillai in the instant case has himself 
admitted in his application under section 66 (2) “ that the association ” had taken 
up toddy contract in the South Arcot District—the word association being used 
designedly for the purpose of the petition. That would imply that the licence was 
taken in the name of “‘ the association”’. If that were so, there would be no ques- 
tion of any illegality in the constitution of the firm. 


Secondly, even assuming that the licence was taken ‘only in the name of one of 
the partners, or taken by an individual and later transferred to a partnership of 
which he was a member or that it was taken in the name of certain benamidars, the 
question has still to be investigated whether that was done with the knowledge and 
concurrence of the Government. If there were such concurrence, there would 
be no illegality in the partnership. But, unfortunately in the instant case, both the 
Department as well as the Tribunal have proceeded to dispose of Thiagaraja Pillai’s 
application under section 27 without investigating whether the partnership was a 
legal or an illegal one. For example, the Appellate Assistant Commissioner stated: 

‘The appellant has tried to raise and argue several issues such as whether the status should not 
have been an ‘ Association of persons’ whether a ‘ Principal Officer’ should not have been appoin- 
ted, whether notices should not have been served on both persons, as the partnership or other asso- 
ciation, whichever it may be had been dissolved etc. It may be necessary to go into some or all 
of such issues, if the appeal were against the assessment itself or were against an order under section 


27 on merits. Here the application under section 27 was rejected as being out of time and the 
Income-tax Officer has not even power to condone the delay ”. 


We are unable to see how the application of Thiagaraja ‘Pillai could be disposed of 
without considering those questions referred to by the Appellate Assistant Com- 
missioner. If, for example, on an investigation of facts, it is found that the partner- 
ship between Thiagaraja Pillai and Kalyanasundara Nadar is 4 legal one, the service 
of notice on Kalyanasundara Nadar, one of the partners, would bind the other partner 








1. (1964) 1. S.C.J. 256 : (1964) 1. LT.J. 180:  (8.C.) 75. 
(1964) 1 M.LJ. (8.C.) 75: (1964) 1 An. W.R. i 
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as well and there would be no case for gancellation of the assessment under section 27 
except by an application filed within 30 days of notice to the party. This would 
be so even if the partnership had been dissolved. If, it were to be found that the 
partnership was illegal, then the assessment could be made as on an association 
of persons. Even to such a case, section 44 of the Act would apply : such an associa- 
tion would be dee.ned to continue even after its dissolution, for the purpose of assess- 
ment, and the procedure for assessment, after dissolution, of income received prior 
thereto, would be the same as when it existed during the continuance of the associa- 
tion. Section 63 (2) provides that notice under the Act in the case of an association 
of persons, may be addréssed to the principal officer thereof. Section 2 (12) defines 
a principal officer. In order to find out whether a notice served on one of the former 
members of an association of persons will bind another, it has to be seen whether 
the former was a principal officer, within the definition referred to above. But it 
has not been ascertained in the present case whether Kalyanasundara Nadar, on 
whom. notices relating to the assessment were served, was a principal officer of the 
association or not. 


The Income-tax*Officer rejected Whiagaraja Pillai’s application under section 27 
on the mere ground that it was filed more than thirty days after 20th March, 1963, 
when notice was served on Kalyanasundata Nadar. In so holding the Officer assumed 
that Kalyanasundara Nadar and Thiagaraja Pillai were partners. It does not appear 
from the order of the Appellate Assistant Commissioner either that he was alive 
to the importance of the distinction between a partnership and an association of 
persons in the matter of the validity of service of notice. Again the question whether 
in the instant case the assessment was made as on a firm o1 an association of persons 
‘would depend on the legality of the partnership. The Tribunal too did not consider 
any of the relevant matters, as it assumed that the service of notice of the assessment 
proceedings on Kalyanasundara Nadar would be binding on Thiagaraja Pillai. 
In its Statement of The Case, it assumed the partnership to be a mere association of 
persons. But strangely enough, while referring to the demand notice served on 
Kalyanasundaram Nadar, it described him as one of the “ partners °. We are 
unable to see how the Tribunal, without arriving at a finding on the two questions, 
namely, (i) whether the partnership between Thiagaraja Pillai and Kalyanasundara 
Nadar was legal and (ii) if not, whether Kalayanasundara Nadar was recognised 
as the principal officer of the association of persons, can sustain the rejection of 
‘Thiagaraja Pillai’s application under section 27 of the Act. 


We, therefore, answer the question referred to us in this manner, namely, 
the Tribunal was not justified in holding that the application of Thiagaraja Pillai 
under section 27 was out of time without deciding the question whether the notice 
to Kalyanasundara Nadar would be sufficient notice to bind Thiagaraja Pillai. We 
consider that, in the circumstances, of the case, there should be no order as to costs. 


V.S. Answered accordingly. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—=MR. S. RAMACHANDRA IYER, Chief Justice AND MR. JUSTICE 
K. SRINIVASAN. 


Commissioner of Income-tax, Madras .. Applicant™ 
v. 
A. M. Durai Pillai, Kancheepuram oe Respondent. 


Income-tax Act, * of 1922), section 4-A (9) (w)—Residence—Assesses in taxable territories duri 
account e Tan yr eke prolonged stay be at least three years—Finding as to residential status Officers 
determination as to assesses’s intentton—} to be subjective or objective. 

The assessee, a businessman in Rangoon, soon after the outbreak of war at the end of 1941, sent 
his wife and children to Ceylon, and on the evacution of the civilian poa in February, 1942, 
left Rangoon for Ceylon via., Calcutta. He left Calcutta in March, l or Madras, stayed there for 


*T.C. No. 45 of 1958. 2nd April, t964; 
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two days and then left for Ceylon. When Geylon was bombed by the ag April, 1942 the assessee- 
ieft Ceylon with his children and wife for India and mttled here. In 1958, the Income-tax Officer 
commenced “back assessment’ proceedings against the assessee for the assessment year 1942-43, The 
assessee Claimed that he was not a resident in India in the concerned account year ended ist March,. 
1942, and also contended that the back assessment proceedings were not valid. The Supreme Court,. 
in appeal against the High Court’s judgment on a case stated, held that the back assessment proceed- 
ings were validly commenced and remitted the matter to the High Court for the determination of the 
question of the status of the assessee. On re-hearing. i 

Held, the terms of section 4-A of the Income-tax Act require that ‘ residence ° must be determined. 
with reference to each year. Under section 4-A (a) (iv) it has to be determined by the Officer that 
when the assessee arrived in India during the year of account he had the intention of continuing to- 
reside here for not less three - If he had not the intention then; the mere fact that during the 
subsequent he made up his mind to come and remain in this country for the requisite period. 
will not make him a resident during the relevant year of account. 

The question of intention of the assessee will largely Be one of fact to be decided on a consideration 

residen 


of relevant circumstances. As ce’ determines the liability to tax, the decision of the Officer in. 


that regard will be subject to an appeal and a further appeal as provided under the Act. Whether 
the circumstances warrant an inference that the assessee had the intention at the time of arrival in India, 
of living in this country for the next three years will have to be decided objectively. 

In the instance case, the Tribunal had sufficient materials before it to sustain its conclusion that 
during the relevant time, the assessee did not stay in India with any intention of taking up his resi- 
dence for the prescribed period of three years. 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922, (XI of 1922), in R.A. No. 441 
of 1957-58. 


V. Balasubramaniam, Special Counsel for Income-tax, on behalf of the Applicant. 
R. Venkataraman, for Respondent. 


The Judgment of the Court was delivered by 


S. Ramachandra Iyer, C.J—The, substantial question that now falls for deter- 
mination on this Reference is whether the assessee, a Ceylon national, was a 
‘resident ° in this country in the previous financial year relevant to the assessment 
year 1942-43. Fora due consideration of that question, it is necessary to refer to 
certain events that took place during that period. 


The assessee had, from the time of his father, a business as ship-chandlers at 
Rangoon. Japan declared war against Burma on 9th December, 1941. A week 
later, the assessee remitted a sum of Rs. 15,000 to his brother-in-law in Ceylon to 
purchase a house for him, evidently with an intention to occupy it in case he were 
obliged to leave for his home country. But the house was never purchased. The 
war scare became greater during the month of January, 1942, in Rangoon. The 
assessee sent his wife and children to Ceylon in that month. After arrival at J affna, 
the children were admitted in the school there. The assessee sent to his wife during 
the months of January and February, 1942 a sum of Rs. 61,200. She deposited 
that sum, together with other sums that she had brought with her, in the Chartered 
Bank at Colombo. During the same months, the assessee also remitted a sum of 
Rs. 36,500 to the Chartered Bank at Calcutta for an account to be opened in his 
name. 


Civilian evacuation of Rangoon was ordered by the Military Authority on 22nd 
Feburary, 1942, and the assessee left that place on the same day to Calcutta. While 
he left Rangoon, his intention was undoubtedly to go to Ceylon, for he had put 
up a board in front of his house in Rangoon to the effect that he was leaving for his 
“ Sweet Home in Jaffna ”. 


After arriving‘in Calcutta, he purchased a demand draft payable at the Colombo 
branch of the bank, for Rs. 20,000. It is clear from the evidence that at that time 
he was not even aware as to whether the moneys remitted by him to his wife from 
Rangoon had reached her, for he sent a telegram to his brother-in-law asking fot 
information in that behalf. The assessee left Calcutta on 15th March, 1942, and 
arrived at Madras on 17th March, 1942. He left Madras on the following day, 
reaching Ceylon two days later. In the meanwhile his wife appears to have trans- 
ferred sums totalling s. 86,000 to this country for opening accounts in the various 
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Banks situate at Lucknow, Allahabad, Kanpur and Amristar. These remittances 
by the assessee’s wife were made during the months of March, 1942. Shortly after 
the assessee’s arrival at Ceylon. Trincomalle was bombed by the Japanese on 5th 
April, 1942. That event perhaps made the assessee to think about his future residence. 
On 9th April, 1942, the assessee’s brother-in-law wrote to him a letter from Colombo 
intimating the fact that he, as per his request, had remitted a sum of Rs. 5,814.96 
to the Colombo branch of the Mercantile Bank and added : 


“ F note you propose to leave on Saturday. If you have decided to go to India, I will strongly 
advise you to leave to-morrow rather than on Satudray, because I have good reasons in asking 
you to advance the date of departure by one day. Things are not bright at all.” 

This letter would show that, at any rate, so far as the brother-in-law was con- 
cerned, the assessee had not intimated to him that he had finally decided to settle 
down in India. He left Ceylon with his family on 9th April, 1942 and arrived at 
Kancheepuram soon thereafter and resided there is a house taken up on lease. 


The Income-tax Officer, Kancheepuram, commenced proceedings in the year 1958 
under section 34 of the Act and called upon the assessee to submit a return for the 
assessment year 1942-43. The assessee submitted a return claiming that during the 
relevant year of account he was a non-resident. He further claimed that section 34, 
as it stood after amendment, which extended the time limit to eight years, could not 
operate retrospectively, as the time within which proceedings against him could be 
initiated had expired on 31st March, 1947, before the amended sectien came into 
operation. The Income-tax Officer overruled both the contentions and brought 
to tax a sum of Rs. 1,39,200 as remittances of profit earned in foreign parts. 


An appeal from that order to the Appellate Assistant Commissioner failed. 
The assessee then preferred a further appeal to the Appellate Tribunal raising the 
same contentions. The Tribunal accepted the view that section 4-A (a) (iv) had 
no application to the assessee, as he arrived in India with the requisite intention 
of staying here only in April, 1942 and not during the previous year, which alone 
would entitle the Authorities to bring the amount to tax. The Tribunal also upheld 
the objection to the validity of the proceedings under section 34. In so holding it 
followed the decision of this Courtin Muhammad Hussain Nachiar v. The Commis- 
sioner of Income-tax1. Thereupon the Department obtained the present Reference 
to this Court under section 66 (1) of the Indian Income-tax Act, which raised the 
following questions : 


“i. Whether the application of section 34 is valid? 

` 2. If the answer to the above question is in the affirmative (a) whether the satisfaction of the 
Income-tax Officer referred to in section 4-A (a) (iv) is subjective only and accordingly not open to 
ae in appeal ? (b) Whether the assessee is a ‘ resident °’ within the meaning of section 4-A 
18) UY. = 

The Reference came up before us on 4th October, 1961. By that time the view 

taken in Muhammad Hussain Nachiar v. The Commissioner of Income-tax}, had been 
followed in another case, United Niligiris Service Limited v. The Commissioner of 
Income-tax*. We followed the two decisions referred to above and answered Ques- 
tion No. 1 in favour of the assessee. In view of our answer to the first question, 
it became unnecessary for us to answer the second. 


The Department feeling dissatisfied with our answer, filed an appeal to the 
Supreme Court, which was registered as Civil Appeal No. 953 of 1963. While that 
appeal was pending, the decision in Muhammad Hussain Nachiar v. Commissioner 
of Income-tax*, was reversed in regard to the first question we have stated above. 
The Supreme Court judgment is reported in Commissioner of Income-tax v. Janaba 
Mohammad Hussain Nachiar Ammal*®, When C.A. No. 953 of 1963 came up before 
the Supreme Court, it was pointed out that the first question must be answered in 
favour of the Department, having regard to the earlier decision of the Supreme Court 
referred to above. The Supreme Court accepted the appeal. As the second ques- 








1. (1956) 2 M.L.J. 139. 3. (1963) 1 1.T.J. 579 : (1963) 1 S.C.J. 739, 
2. (1960) 40 LTR. 369. 
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tion in the Reference had not been decided by us, the matter has been remitted to 
this Court for final disposal. s 


We are, therefore, now concerned only with the second question. 


In the case of a foreigner, like the assessee, residence will-be the esséntial test 
of the liability to income-tax. To attract liability the assessee must have resided in 
this country during the year of account. Section 4A lays down the tests for ascer- 
taining the residence of an assessee. That states : 


“For the purposes of this Act— 


(a) any individual is resident in the taxable territories in any Year 1f he— 
+ * * * * 


(iv) is in the taxable territories for any time in that year and the Income-tax Officer 1s satisfied 
that such individual having arrived in the taxable territories during that year is likely to remain in 
the taxable territories for not Jess than three years from the date of his arrival.” 


It will be seen from the terms of the section that the ‘ residence’ must be deter- 
mined with reference to each year. What is important to consider will therefore, 
be, whether the assessee was a ‘resident’ in the year of account. For that purpose 
he should have factually come into the taxable territories at any time during that 
year, and secondly, the Income-tax Officer must be satisfied that such individual 
is likely to remain in the taxable territories for not less than three years from the 
date of his arrival. In other words, it has to be determined by the Income-tax Officer, 
that when the assessee arrived in India during the year of account he had the inten- 
tion of continuing to 1eside here for not less than three years. If he had not that 
intention then, the mere fact that during the subsequent years he made up his mind 
to come and remain in this country for the requisite period will not make him a 
“resident ’ during the relevant year of account. Per contra, if the assessee had the 
intention at the time of his coming here of continuing to remain in this country for 
more than three years, the fact that he changed his mind in the following year 
and left this country will not affect his liability to tax as a ‘ resident’. 


Whereas in this case assessment proceedings are commenced more than three 
years after the date of arrival of the assessee in this country, it is inevitable that the 
factual position would, to a large extent colour the judgment of the Income-tax 
‘Officer as to whether the assessee had the intention when he arrived, of remaining 
in this country for the prescribed period. But even so the essential thing to be 
found is ihe intention of the assessee when he arrived in this country during the year 
of account. That question will largely be one of fact to be decided on a considera- 
tion of relevant circumstances. Further, as residence determines the liability to tax, 
the decision of the Income-tax Officer in that regard will be subject to an appeal 
and a further appeal as provided under the Act. Whether the circumstances warrant 
an inference that the assessee had the intention when he arrived of living in this 
country for the next three years will have to be decided objectively. We have, 
therefore, no hesitation in answering the first part of the second question in the 
negative and against the Department. 


What then has to be considered is, whether there are materials on record to 
justify the conclusion reached by the Appellate Tribunal that the assessee was not a 
‘resident’. We have already referred to the fact that the assessee arrived in Cal- 
cutta some time about 13th March, 1942 and at Madras on 17th March, of the same 
year, That he came to these places only on his way to Jaffna, where, according 
to him was ‘ his Sweet Home’, is fairly clear on the evidence. There is also 
the fact that soon after arrival at Jaffna in January, 1942, his wife had admitted her 
children in the schools at Jaffna, paying the school fees for the entire term. There is 
further evidence to show that the assessee took a sum as large as sum of Rs. 20,000 
from Calcutta to Jaffna. If he had then an idea of coming back to this Country, 
there would have been no need at allforthatamount. As we said, there was bombing 
by the enemy in Trincomalle on 5th April, 1942. This most probably upset the 
plans of the assessee. The letter of the assessee’s brother-in-law dated 9th April, 
1942 clearly shows that to the knowledge of the writer the assessee had not even then 


Caa 
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finally made up his mind to come fo this country. The Income-tax Officer took the 
view that inasmuch as sums amounting to Rs. 86,000 had been remitted by the asses- 
see’s Wife for opening accounts at various places in India, the asséssee must have had. 
an intention of corning arid settling down in this country eveit by that time: There 
is, however, no evidence available in this case to indicate tlidt what the wife did 
was on the advise or with concurrénce of the husband. It is seen from the telegram 
sent by the assessee from the Calcutta on 13th: March, 1942, that he was not ¢véd 
sure whether the amounts that he sent from Rangoon had reached his wife. A sub- 
stantial part of the remitfance by the wife to this country had been made even before 
13th March, 1942. Therefore, the conduct of the wife in opening up banking accounts 
in various places in India cannot be taken as decisive of the fact that it was done with 
the knowledge of the husband. Secondly, the mefe fact that investments were made 
in a foreign country cannot by itself indicate that the remitter had an idea of settling 
down in that country. We have however sufficient material in the case to show that 
by 9th April, 1942, the:assessee had made up his mind to come and settle down 
in this country. But that circumstances cannot, in the light of the other events 
we have narrated above, be taken as evidence of any anterior intention on his Mak 
to remain in this country for any length of time. There is every probability of the 
assessee haying decided to take up his residence in this ‘country ‘only in the month 
of April, 1942, after Trincomalle was bombed by the enémy. We are, therefore, 
of opinion that the Tribunal had sufficient material before it to sustain its conclusion 
that during the month of Maroh, 1942-the assessee did not stay in this courttry. with 
any intention of taking up- his résidence for the prescribed period of time, Our 
answer to the second patt of the second question will be in the negative and in favour 
= the a see. The Department will pay the costs of the assessee. Advocate’s: 


V.S. ; . ; Answered accordingly. 


. IN THE HIGH COURT OF JUDIĊATURE AT MADRAS. . 


PRESENT :—MR. S. RAMCHANDRA IYER, Chiéf Justice AND Mr. Jusnce'K. §. 

VENKATARAMAN. . oe 

V. Kanakaiya Chetty & Co., Madras and another .. | Appellants* + 

U. ! 

The Union of .India, represented by the General Manaper, 
Southern Railway, Madras - ' _.. Respondent. 
Railways Act (LX of 1890), section 72—Scope—Theft of goods during transit=-Résponsibility and liability 

of Railway for the loss of goods. oOo o Fa ; ue, t A 

' . ‘The liability of the Railway for the loss of goods entrusted to it for carriage is régulated by 
section 72 of the Indian Railways “Act, whereby its responsibility is declared to be governed b 
section 151 of the Indian Contract Act, famely, like that of a bailee who is bound to takeas mu 
care of the goods entrusted to him for carriage, as a man of ordinary prudence would, under similar 
circumstances take care of his own goods of similar nature and value. ~ oe ee 
In the instant case the Railway was ina position to ascértain ata tcular place the extent ‘of’ 
the loss and. safeguard the remaining goods against further theft. This they did not dé. There is‘no- 
evidence that the Railway Administration was diligent in taking that amount of care which they 
should have taken under the statute. Thus ths consigaees were entitled to the damages claimed - 
due to the loss. ~ i i : 
Appeal under clause 15 of Letters Patent against the Judgment of Anantanara- 
yanan, J., dated. 10th November, 19601, in City Civil Court Appéal No. 79 of. 
1957 preferred against the decree of the City Civil Court of Madras in Original 
Suit No; 262 of 1955. _ a : 


T. S. Nagaswami Ayyar and V. Nataraj, for Appellants. 
Ss. S. Ramachandra Ayyar and S. R. Kumaraswamy; for Respondent. 





èL.P.A. No. 37 of 1961. | Ist January, 1963, 
1. (1961) 1 M.L.J. 348. 
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The Judgment of the Court was delivered by 


Ramachandra Iyer, C.5.—This is an appeal under clause 15 of the Letters 
Patent against the Judgment of Anantanarayanan, J.1, affirming the decree of the 
learned First Assistant Judge, City Civil Court, Madras, dismissing a suit 
instituted by the appellants for recovery of a sum of Rs. 5,487-11-0 from the Railway 
Administration under the following circumstances : 


The Indian Iron and Steel Co., Ltd., Burnpur, West Bengal, consigned under 
railway risk on 13th December, 1953, to the first appellant at Madras 213 steel 
squares and 183 steel flats weighing 547 maunds and 10 seers. The goods were 
loaded by the consignor at Burnpur station jn an open wagon. The flats were 
heavy and had been secured by steel wires in such a way that they could not be 
removed except by cutting the fastening wires by chisel and hammer. The consign- 
ment arrived at Madras on 24th December, 1953, where it was found that the fasten- 
ing wires had been cut and certain plates had been removed en route. There were 
only two flats and 125 squares, there being thus a shortage of 181 flats and 88 
squares. A weighment disclosed that there were only 239 maunds and 1 seer of 
materials. The appellants preferred a claim to the railway administration, which, 
after several months delay, was finally rejected on 29th October, 1954. 


The appellants then instituted the suit for recovery of the cost of the materials 
lost, alleging that the loss was due to misconduct and negligence on the part of the 
Railway. The latter contested the claim on the ground that the loss occurred due 
to an organised theft in the running train and, therefore it was beyond the control 
of the Administration. That defence was accepted by the learned trial Judge who 
dismissed the suit. Anantanarayanan, J., affirmed that decision on appeal. 


It is settled law that the liability of the Railway for the loss of goods entrusted 
to it for carriage is not that of an insurer or that of an ordinary carrier, that is to say, 
it does not guarantee against every loss in transit. Its liability is it ecto by 
section 72 of the Indian Railways Act, whereby its responsibility is declared to be 
governed by section 151 of the Indian Contract Act, namely, like that of a bailee 
who is bound to take as much care of the goods entrusted to him for carriage as a 
man of ordinary prudence would, under similar circumstances, take care of his own 
goods of similar nature and value. The substantial point for determination in this 
appeal, therefore, is whether the Railway Administration could be said to have come 
up to that standard of care in relation to the goods consigned to the appellants during 
its transit from Burrpur to Madras. For that purpose it is necessary to set out 
certain events that happened during the journey of the express goods train to which 
the wagon containing the appellants’ goods was attached. 


The goods train consisted of forty-six wagons, seven of them containing steel 
articles. Five of the wagons were loaded at Burnpur with iron and steel materials. 
The goods consigned to the appellant were stacked in wagon No. 50009. The 
wagon was an open wagon and there were twelve other open wagons similar to it. 
On 20th December, 1954, the goods train reached Biccavole, a station about 33 
kilometres north of Rajamundry and stopped there for a time for crossing passenger 
train ; it left the place at about 9-17 P.M. Thirteen kilometres beyond that place 
was Dwarapudi. Just as the goods train was crossing through the outer signal of 
that station it was stopped as a result of the cutting off of the vacuum hose pipe 
connecting the carriages. The disconnection was in wagon No. 13675. The 
Guard who has been examined as D.W. 2 in the case, looked out and found two mis- 
creants jumping out from an open wagon and running away into the fields. The 
moon was shining and the Guard who was able to see two persons running away, 
was afraid to come out. But within a few minutes after the goods train stopped 
the Driver and the Fireman came out and the Guard too joined them a little iater 
and while walking along the side of the train they found two steel flats lying on the 
track north of wagon No. 50009. The two flats measured twelve feet in length. 





1. (1961) 1 M.LJ. 348. 
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If the measurements were correct, they would not have been the flats belonging to 
the consignment of the appellants as none of them was of that length. The Guard 
took the flats and lodged them in the brake van. The goods train then reached 
Dwarapudi. At that place D.W. 2 sent a message (Exhibit B-4) to the Deputy 
Controller stating : 
“Train stopped at 21-40 ten ae alae posts away from outer signal by thieves who disconnected 
pipe of wroc 13675 skoT TO HOM. Iwo SEs brats down and ran way into fields. By the help of 
ireman I have secured two iron flats and lo (hem n EV. Again man carted at 21-65 ala ce 


ting vacuum. Please investigate and take necessary action.” 

Strangely enough neither at the outer signal where the train stopped asa result ` 
of the cutting of the hose pipe, nor in Dwarapudi Railway Station, did the members 
of the railway staff look into the open wagons for the purpose of seeing where from 
the consignments were broken and removed. There is nothing in the evidence to 
show that the Guard or the other members of the railway staff looked into the wagon 
of which the hose pipe was cut, namely wagon No. 13675, or into the appellants’ 
wagon No. 50009 near which the steel flats were recovered. The Railway Guard says 
that he examined all the wagons at Dwarapudi, but that must have been ofa very 
superficial nature, as we find no mention of any consignment being tampered with, 
in the messages, sent by him to his superior authorities. The goods train left Dwara- 
pudiat about 10 p.m. and hardly had it crossed the outer signal when the Guard 
heard some peculiar noise. He then stopped the train by applying the brake. 
On looking out he saw about 15 persons unloading more steel flats from two open 
wagons. He stayed in the brake van and gave signal for the train to go back to 
Dwarapudi. But the Driver would not do so, either because he did not understand 
the signal or was afraid of transgressing the rules by going into the station while 
the signal was on. The train,therefore, started towards the next station Kadiam and 
duly reached that place. The Guard appears to have requested the Assistant Station 
Master on duty to send a few persons to check the train. But the latter refused as 
he was afraid of lurking thieves. The train then proceeded from that place and 
reached Rajamundry. A police party then went to the place of offence and re- 
covered some flats and arrested six persons in connection with the theft. ‘The persons 
arrested were duly put up for trial which ended in their conviction. 


According to the Railway Administration the loss of part of consignment 
belonging to the appellants must have been due to the theft in the running train 
before it reached Kadiam. TheRailway Guard had sent a number of messages to 
the superior authorities immediately he discovered the theft. We have already 
referred to Exhibit P-4 which was sent to the Deputy Controller from Dwarapudi. 
Exhibit B-6 is the memo. issued through the Station Master to the Police, Exhibit 
B-7 is the communication from the Controller at Bezwada to the Police at Raja- 
mundry. Exhibit B-5 is the detailed report sent by the Guard to the District Traffic 
Superintendent at Bezwada. In none of them, there is any reference to the theft 
in wagon No. 50009. Nor is there any reference to the state of the consignment in 
wagon No. 13675. No member of the railway staff ever cared to look into the 
wagons to find out as to which of them were tampered with either at Dwarapudi, 
or Kadiam, or even at Rajamundry. Admittedly, there was no theft after the 

train left Kadiam. ‘There was no occasion at Rajamundry for the railway- 
staff to get panicky that some lurking thieves might attack them. The help of the 
police was available there. It is somewhat strange that till the train arrived at 
Salt Cottaurs at Madras there was no attempt made to check the appellants’ wagon. 
D.W. 2 in his evidence stated that fifteen persons were unloading the steel flats from 
the train from two wagons. But no attempt was made to find out even at Raja- 
mundry as to which two wagons were tampered with by the miscreants. Under 
the circumstances, it becomes extremely difficult to say that loss of the flats from 
the appellants’ wagon took place at Dwarapudi. That the removal of the steel 
flats by the culprits must have taken place only from other wagons iš clear 
from the fact that the articles subsequently recovered by the police did not corres- 
pond with the goods loaded in the appellants’ wagon. We have already referred 
to the fact that the’two flats recovered near the wagon No. 50009 were only 
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twelve feet in length, which could not by awy means correspond to any part, of the 
appellant’s consignment. Subsequent to the institution of the suit the respondent 
offered to deliver the appellants such of.the steel flats recovered by the police if they 
could identify them as part of their consignment. There were three squares of 3/4. 
inches very nearly corresponding to the goods forwarded to the appellants. But 
they were eighteen feet two inches in length. The invoice sent to the appellants 
contained only squares of the leugth of eightcen feet. The appellants were not able 
to identify any of the goods as belonging to them. Anantanarayanan; J., was of 
opinion that on the evidence it could not be said that apy part of the articles 
recovered by the Police belonged to the appellants. We agree. . There is, therefore, 
‘not sufficient evidente in the case to shaw that the theft that took place near Dwdra- 
pudi was from wagon No. 50009 as well. We cannot but comment upon the utter 
indifference shown by the railway employces in not even trying to find out which 
of the wagons had been tampered with by the culprits. That they had been so 
tampered with was scen by the Railway Guard. The Assistant Station Masters at 
Dwatapudi, Kadiam and Rajamundry knew immediately on arrival of the goods 
train at their stations, that the consignments in the open wagons had been tampered 
with. They should have at least provided further safeguards for securing the 
remaining part of the consignments. This nobady attempted todo. The possibility 
of somebody taking advantage of the cutting of the binding wires in the open wagons 
and subsequently removing the valuable.steel plates could not in the circumstances 
be even ruled out. Such lack of.evidence as there is in this case to prove positively 
that the appellants’ goods were removed by the thieves near Dwarapudi, is, therefore, 
entirely due to the administration. Anantanarayanan, J., has held that there was a 
large scale and organised raid by the thieves and that the open wagon containing the 
goods of the appellants was looted by these thieves. While we agree with the learned 
Judge that there was a large scale raid by the thieves, we are, with respect, unable 
to share his view that there is evidence to show that the wagon in which the appellanst, 
goods were consigned -was also subject to theft at that place. But we can say on 
the evidence that there is a great probability of the appellants’ wagon having been 
also the subject of theft at the place. Even so there is nothing on record to show 
how many of the steel flats were removed by the thieves. Let us illustrate this by 
an example. Suppose the thieves were able to cut the binding wires of the appellants 
consigrimeént and removed two or three flats. It is just possible that the other por- 
tions of the consignment which was hy then left unprotected was -removed ‘by some- 
body else. We are thus unable to ascertain from the evidence whether the entire 
loss took place prior fo Kadiam‘as a result of the theft, or only subsequently. If the 
loss was not entirely at Dwarapudi, there is no proof that subsequently. there was 
theft of steel flats in the running train at any other place. ` 


"The indifference displayed by the employees of the railway in the matter of 
chekcing up the goods at Dwarapudi, Kadiam and Rajamundry where the train. 
stopped after they became aware of the theft leads us to the next question as to whe- 
ther the Railway Administration have taken proper care of the goods: In consider- 
ing that question we would like to extract portions of Exhibit B-5, a letter, dated 13th 
January,. 1954, from the Guard fo the District Traffic Superintendent, Bezwada. 
That says: l . l 

I sto at DWP at 22 hours, to repeat the message to CHO Bezwada at which time only the 
aaa olice went towards APT for investigation. ough the train with her bright ‘headlight 
visible to the station staff, they never had an idea to come and see what had happened to the train. 

` Again I started the train 22/8 soon after the down outer of DWP passed. I could hear so s 
usual und in the train. As it was full moonlight, I could be able to see iron arigles on both the sides 
dropping down. I myselfwith the intention of backing the train into DWP station stopped the train ; 
applying vacuum and exhibiting danger signals. Train stopped and nearly fifteen members got down 
from the train and ran away to the fields. On my backing signals driver could not understand and he 
was starting the train forward. Even on my danger signals repeated, he could not understand. So I 

allowed the train to go forward and the thieves again got up into the train and started throwing ang lés 
on both sides, waere I found and counted more than one hundred and five angles. 


D Even though through signals were given at KYM; to give the first hand information to CHO and’ 
Police, I va fae the train and gave the oral information through phone. As (sic) I presumed the - 
thieves got down. there and ran away. ' ; : 
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Now I started the train KYM and arrived safely at he In this connection I beg to bring to 
your kind attention towards the indifference of tation ASM at DWP and KYM who refused to check 
the OGZ to satisfy ourselves whether the thieves were travelling ih the train or not. Both of them 
bluntly refused to do so, even on the instructions of Controller. I am afraid that kind of indifference 
will cause encouragement to thieves and endanger the Guards.” 


The evidence in the case reveals that no Police Constables travelled by the train. 
The Guard was also helpless. The Assistant Station Masters at Dwarapudi and 
Kadiam were perhaps justified in not venturing to inspect the wagons to find out 
whether any thieves were hiding there, as they were likely to be out-numbered by 
the miscreants. But they could have telephoned for police help from Rajamundry. 
As stated earlier, even at Rajamundry no attempt was made to check the open 
wagons.. The Deputy Controller of Bezwada who has been examined as D.W. 3 
has stated in his evidence that he was not aware as to which of the wagons was 
robbed. He has stated that there are no rules in regard to the checking of the open 
wagons when they are tampered with. This reveals a somewhat extraordinary 
state of affairs. The liability of the Railway Administration is not confined to closed’ 
wagons alone: It would equally extend io open wagons. It is no excuse to say 
that open wagons need not be checked. There can be little doubt that if the Railwa 
Administration had taken sufficient precautions by stopping the train at Dwarapudi 
itself and sending for help from Rajamundry, a large part of the theft could have 
been prevented. But nothing was done. Again there is practically little evidence 
to show as to thé number of employees working at Dwarapudi and Kadiam and 
whether they could not have inspected the open wagons. Under the circumstances 
we are not satisfied that the Railway Administration has taken such care.of the 
goods as a man of ordinary prudence would have done with regard to his own 
property. Further, the Railway Administration was in a position to ascertain, at 
any rate at Rajamundry, the extent of the loss and safeguard the remaining goods 
against further theft. This they did not do. The result is that it is difficult now. 
to attribute the entire loss to the theft at Dwarapudi, particularly when not even 
one steel flat belonging to appellants consignment was recovered- by the police. 
Anantanarayanan, J., has observed that’ it cannot be laid down.as a general pro- 
position that: 


“a fact of the kind involved in the present case should be proved by direct evidence, and to 
impose such a burden on the’Railway Administration would imply that Railway Administration 
should adduce evidence of person who saw the entire theft or robbery at every stage with regard to 


every wagon.” 


With respect, we are unable to agree with this way of approaching the case. ‘The 
theft that took place in the present case was seen by the Railway Guard, and that 
was near Dwarapudi Railway Station. It is not the case of the Railway Administra- 
tion that there was theft in the running train at any other subsequent place, while 
the.servants of the railway were unaware of the same. How much was stolen from: 
each wagon and whether they took the precaution of preventing further thefts is a 
matter on which the Railway Administration could have produced evidence. But 
that they have failed to do. The learned Judge has observed : 


< It is true that a check could have been made of this wagon by detaching it, at an earlier stage of 
the journey, such ag at Rajamundry station. But the instructions do not appear to require this, or 


even to permit this. Since the train arrived in time at Salt Cottaurs, or almost in time, an extensive 
check of the contents of this express goods train could not have been made, nor I may add, could an 
railway employees, even acting in large scale concert, have looted the goods of the plaintiff’s wagon.” 


These observations, we are afraid, may not apply to the peculiar facts of the 
case. The Guard knew that a theft took place from two open wagons ; other officers 
were appraised of thir. Stezl flats were 1ecovered near the appellant's wagon. 
The railway staff had merely to climb up the open wagon to see whether the fasten- 
ing wires had been removed and the-materials tampered with. That they did not. 
do’'sa, till the goods train-rcached Salt Cottaurs, is a sad commentary on the amount 
of care that they bestowed on consignments even when therc were sufficient materials 
which should have excited an ordinary man’s suspicion that something must have 
happened to the comsignment in that wagon. " 


* 
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In a different context the learned Judge has stated that 


“ the Railway Administration must realise its responsibilities as bailee are very real, and that when 
the occasion arises to justify them, this is not to be lightly regarded or taken as a matter of ordinary 
office routine.” 


That unfortunately is what has happened in the instant case. The learned 
Judge has pointed out that there has been an inordinate delay in the disposal of the 
claim. We are not so much concerned with that matter. But what is important 
is that there is no evidence that the Railway Administration was diligent in 
taking that amount of care which they should have taken under the statute. The 
appellant will, therefore, be entitled to the damages claimed. 


The question then is what is the amount of damages to which the appellants 
would be entitled. The learned trial Judge has held that the value of the goods 
short delivered will be Rs. 4,443-7-9. We agree with him that the appellants will 
not be entitled to any hypothetical loss of profits, nor to any interest on damages. 
The appellants would, therefore, be entitled to a decree for Re. 4,443-7-9, with 
interest at six per cent from the date of the trial Court’s decree. The appeal is 
allowed on ths lines indicated above. The appellants will be entitled to 
proportionate costs throughout. 


K.L.B. 7 ere Appeal allowed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. S. RAMACHANDRA IYER, Chief Justice AND MR. JUSTIOR 
K. S. RAMAMURTI. 


B. Sivanandy .. Appellant* 
U. : 
P. Bhagavathyamma -. Respondent. 
Travancore Child Marriage Restraint Act (1116 M.E.), section 11 ‘Marriage by male minor— 
Absence of consent of guardian—Absence of exemption by Governmeni—lf invali marriage. 


Practice—Appeal—New plea. 

Hindu Marriage Act (XXV of 1955), section 23 (1) (d)—Applicability. 

A marriage below a certain age limit, though prohibited by the Travancore Child Marriage 
Restraint Act of 1116, is not rendered invalid, as a contravention of the ee of the Act does not 
invalidate the marriage. A marriage once performed and solemnised, though it be without the con- 


sent of the guardian of the bridegroom, who was a minor at the time, is a valid marriage, although it 
was not specifically exempted under section 11 of the Act. 


When there was no specific issue raised on the point and it was not relied upon in the trial Court 
it should not be allowed to be raised in appeal. 


A plea—that relief should be refused under section 23 (1) (d) of the Hindu Marriage Act, 1955, 
on the ground of undue delay—which was not raised in the trial Court or in the appellate Court or 
m the grounds of appeal in the Letters Patents Appeal cannot be permitted to be raised in the course 
of argument. 

A question of jurisdiction not raised in the trial Court should not be allowed in the appellate Court. 


Appeal under Clause 15 of the Letters Patent against the decree of the High 
Court of Judicature at Madras, dated 7th April, 1961, and made in Appeal No. 84 
of 1958, preferred against the decree of the Subordinate Judee, Nagercoil, in Original 
Suit No. 66 of 1956. 

F . Ganapathi Subramania Ayyar, for Appellant. 

T. R. Ramachandran, for Respondent. 

The Judgment of the Court was delivered by 

Ramamurti, 7.—This- Letters Patent Appeal arises out of the suit Origirtal 
Suit No. 66 of 1956 (Sub-Court, Nagercoil) filed by the respondent herein for resti- 
tution of conjugal rights. Her suit was decreed by the trial Court as prayed for 
a ee, 

*L,P.A, No. 34 of 1962, » 28th July, 1963, 
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d 
and the present appellant preferred to this Gourt Appeal Suit No. 84 of 1958, 
which was dismissed by Jagadisan, J., The present appeal is by the defeated 
defendant. - 


The plaintiff’s case is she was married to the defendant in 1944, according 
to the custom and Hindu sastras when she was thirteen years old and the defendant 
was seventeen years old, that after she attained age her nuptial ceremony was 
celebrated in the house of the defendant, that she lived with the defendant for some 
time thereafter and that subsequently she was sent over to her parents’ house. Her 
further case is that thereafter she has been staying in her parents’ house and that 
despite repeated requests and all efforts on her part to join her husband and live 
with him, the latter has been evading to take her back giving all kinds of lame ex- 
ċuses. As all attempts on her part to join her husband proved futile she filed the 
the present suit. j 


The defendant, the appellant herein, resisted the suit raising all kinds of dis- 
honest and untenable pleas. As will presently appear from the judgmentit is plain 
that the defendant is a thoroughly unscrupulous person and has no regard for truth 
whatsoever. In his written statement in one breath he totally denied the factum 
of the marriage itself while at the sams time he admitted that a form of marriage 
was undergone. Curiously enough he also raised a plea that the marriage-is invalid 
on the ground that at the time of the marriage he was a minor and his guardian, 
i.e., his father, had not consented to the marriage. He even went to the extent of 
casting aspersions upon the chastity and moral conduct of the plaintiff alleging that 
she was living with one Paradesi velar. But he did not have the courage to persist in 
this dishonest plea in the course of the trial and no evidence was let in on this aspect 
of the matter. 


Even though he raised several objections in his written statement regarding 
the validity of the marriage, in the course of the trial he relied upon the following 
points only : (a) no marriage whatsoever took place between the parties ; (5) the 
marriage is void under the Travancore Child Marriage Restraint Act, as the defen- 
dant was aged fifteen years at the time of the marriage ; (c) the usual ceremonies 
of the marriage—offering before a holy fire, kannikadhanam, sapthapathi, etc.— 
were not performed. The learned trial Judge has no hesitation in negativing these 
frivolous contentions of the defendant. On appeal in addition to the points already 
urged in the trial Court the defendant raised an objection that after the Hindu Mar- 
riage Act of 1955 (hereinafter called the Act) came into force a suit for restitution of 
conjugal rights was not maintainable, that the plaintiff’s only remedy was to file 
an application for restitution of conjugal rights under section 9 of the Act and that 
in any event the plaintiff was not entitled to this relief on the ground of undue delay 
in instituting the proceeding within the meaning of section 23 (i) (d). The State 
Government had issued a notification, dated 29th January, 1957, € erring juris- 
diction in the Courts of the Subordinate Judges to entertain applications and pro- 
ceedings under the Act in the manner as in the District Courts. Jagadisan, J., 
took the view that if this objection about the form of the proceeding had been raised 
by the defendant in the trial Court itself, the plaintiff would have taken steps to 
convert the suit, into an application long before the case was taken up for trial and 
that the appellant was, therefore, not entitled to raise this question of jurisdiction 
at that belated stage. The learned Judge also took the view that the fact that the 
matter was disposed of in a regular suit and not in the form of an application as 
prescribed under section q did not render the decision of the Sub-Court a nullity and 
that it was merely a matter of form. On the facts of this case we agree with the view 
a by the learned Judge that the decree of the learned Subordinate Judge is not 
a nullity. 


e Weare equally of the opinion that there is no substance in the plea that relief 
should be refused to the plaintiff on the ground that she had come to Court after 
undue delay., This plea again was neither raised in the trial Court nor before the 
learned Judge nor even in the grounds of appeal before us. A perusal of the record 
shows that the plaintiff has been making all efforts by seater means and friendly 
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mediations to induce the defendant to take her back and that she and her advisers 
‘were evidently avoiding coming to Court inche hope that the defendant would see 
reason and take her back. Further the plaintiff was aged twenty-five and the de- 
fendant aged twenty-nine at the time of the present proceedings. Their respective 
ages and their age difference in our opinion amply justify decreeing restitution 
of conjugal rights. 


Learned Counsel for the appellant urged that in the Travancore Child Marriage 
Restraint Act, 1116, there is a special provision under section 11 under which the 
Government may notify exempting any marriage in Travancore from the operation 
of the Travancore Child Marriage Restraint Ret and by“mplication it should be 
held that if any marriage is not exempted it will be void. There is absolutely 
no substance in this contention. A perusal of the provisions of the Travancore 
Child Marriage Restraint Act clearly shows that a marriage helow a certain age 
limit though prohibited, is not rendered invalid by any of the provisions therein. 
It has been held that a contravention of the provisions of the Child Marriage Res- 
traint Act (India Act XIX of 1929) does not render the marriage invalid. We are 
clearly of the opinion that the same principle applics to marriges in Travancore- 
Cochin governed by the Travancore Child Marriage Restraint Act, and the provision 
for exemption under section 11 does not make any difference whatsoever. 


Lastly learned Counsel for the appellant reiterated the same plea that the marri- 
age is invalid on the ground that it took place without the consent of the appellant’s 
father. In the first place it must be mentioned that this objection does not appear 
to have been pressed or urged in the course of the trial and not even argued before 
the trial Court. Jagadisan, J. , after an elaborate reference to the case-law has held 
that the marriage cannot be held invalid for want of proof that the defendant’s guar- 
dian consented to the same. We entirely agree with the learned Judge. In the 
first place it must be presumed that the marriage took place with the consent of the 
guardian of the defendant, especially when the objection is raised after such a 
long interval.” ‘The plaintiff specifically alleged in her reply statement that the mar- 
riage was conducted with the consent of the defendant’s parents and elders. Yet, 
not only na specified issue was raised touching this particular aspect of the matter 
but the defendant did not even rely upon this before the trial Court. Under these 
circumstances we are clearly of the opinion that the defendant ought not to be per- 
mitted to raise this plea. As the law on the point is too clear and well settled it is 
wholly unnecessary to refer to case-law in detail, and it is sufficient to refer. to the 
statement of the law in Mulla’s Hindu Law (twelfth edition); section 434, pages 
608 and 609. a l 


.. “A marriage once performed and solemnized though it be without the consent of the guardian, 
is a valid marriage.” i i 
For all the reasons mentioned above the appeal is dismissed with costs.. 
-P.R.N. - — ' Appeal: dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. PRESENT :—MRr. S. RAMACHANDRA IYER, Chief Justice AND MR. Justice 
P. RAMAKRISHNAN. 
E. V. Kumar and another .. Appellants* 


Ü; 
The University of Madras, represented by the Registrar, 
University of Madras, Madras-5, and another .. Respondents. 
Constitution of India (1950), Article 226—Natural Justice—Defective charge of malpractice without speci 


ing details against two persons and without attempting to ate rom the other—Effect—Order of punishment 
based on such charge—Legality. i PE EAE S iá 4 


Legal Practitionsr—Appearance for iwo parties whose interests are likely to conflict propriety. 

_ Avague of malpractice levelled against two candidates who sat for a university examina- 

tion namely that there was word for word yeproduction in the answer book of one of the answers of the 
——s 
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. - #W.A--No 123 of 1963 and W.P, No, 1132 of 1962. 
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party is clearly vague and is-seriously defective, It is so defective that no adequate opportuni can be 
deemed to have been given to the candidates and the order of punishment passed on such a detective 
charge is liable to be quashed. 


The same Counsel should nol appear for defending two parties, when there is every likelihood 
of their interests being in conflict. 

Appeal under Clause 15 of Letters Patent against the Judgment of Veeraswami, J. 
dated 11th March, 1963, and made in the exercise of the Special Original Juris- 
diction in Writ Petition No. 987 of 1962,—Petition under Article 226 of the Consti- 
tution of India to issue a writ of certiorari calling for the records in Official Memo- 
randum No.40/B. Sc. 62-403, dated gth August, 1962 on the file of the Registrar, 
University. of Madras, the respondent therein and quash the said proceedings therein. 


R. Desikan and R. S. Venkatachay, for Appellants. 
C. N. S. Chengalearayan and M. R. Narayanaswamt, for Respondents. 
The Judgment of the Court was delivered by 


Ramakrishnan, F::—As an outcome of the B.Sc. Degree Examination (New 
Regulation) held by the University 6f Madras in April 1962, two candidates one 
bearing Roll No. 282, named’ E.V. Kumar and another bearing Roll No. 283, 
named R. Mukundan were charged with malpractice while answering the paper 
on mathematics. It was reported to the Registrar of the Univesity by the Additional 
Examiner for the paper, that he had reasons to suspect malpractice on the part 
of the aforesaid candidates, in answering their mathematics paper, because in the 
words of the Additional Examiner : . 
(1) Question 2 (b) : The answer of one candidate is the word for word reproduction of that 
of the other and such verbatim reproductions can rarely occur in answering problems of this type. 


(2) Question 6 (a) : One answer is the exact reproduction of the other. In relations (4) and 
(5) occurring in the answers, number one is marked in the same fashion as follows :-—(1) 
“(3) Question 10 (ii) Mistakes of the same character occur in the answers in exactly the same 
places. - 


(4) Comparison of the answers to the following questions reveal also the same steps andt he 

same mistakes committed by both the candidates. 
On this report which is dated 4th May, 1962, the Registrar of the University of 
Madras, issued an official memorandum on 1oth May, 1062, to both the candidatés, 
containing identical charges of malpractice, couched in the following terms ?— 

The Examiner in Mathematics.......... has reported that he has reasons to suspect malpractic® 
(word for word reproduction of answers of another candidate) in the answer book of candidate with Roll 
No. 282 with Roll No. 283 in Part III Group B Ancillary Mathematics Paper I. He is, therefore, asked 
to explain in writing within a week from the date of receipt of this communication, why disciplinary 
action should not be taken against him for the above malpractice. : 

The candidate Kumar in reply to the charge, denied it and stated that his seat- 
ing position in the Examination Hall was such that he was completely separated 
from other candidates by a distance which would have made it impossible for him 
fo commit any malpractice, and that further he was short-sighted.’ His standard 
in mathematices was quite good, and there was no need for him to resort to 
copying. Mukundan also denied the allegation, and stated that he did not per- 
mit anyone to copy his answer paper, nor was he aware of anyone having done 
such an illegal act. ; 


The procedure of the University thereafter was to get the matter considered by 
a Disciplinary Committee of the Syndicate, and this Committee in a resolution 
found both the candidates guilty of the charge, and made a recommendation which 
the University Authorities accepted, that the result of the examination of the 
candidates should be cancelled, and that they should be debarred from sittmg for 
the next two cxaminations held by the University. 


Against the above order of the University of Madras (first respondent), the 
two candidates filed Writ Petitions Nos. 987 of 1962, and 1132 of 1962 in this Court, 
praying for the issue of a writ of certiorari, under Article 226 of the Constitution, or 
other appropriate writ, to quash the preoceedings of the University. Veeraswami J., 
who heard the Writ. Petition of Kumar, after observing that the charges 
in this case could, have been more specific, instead of repeating the language 


43 : 


other, without any attempt to specify more details or to separate the innocent party from the guilty 
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used’ by the examiner in his report, came to the conclusion that the 
charge thus framed did not prejudice’the candidate in his’defence. He also found 
that the requircments of natural justice had been complied with, and that the candi- 
date was given an adequate and reasonable opportunity of meeting the charge. 
The order of the University was confirmed and the writ petition was dismissed. 
Against this decision, Writ Appeal No. 123 of 1963, has been filed under the Letters 
Patent, and has come before us for decision. While hearing the Writ Appeal, we 
found that the subject-matter of Writ Petition No. 1132 of 1962, the petition for a 
writ of certiorari under Article 226 filed by R. Mukundan, candidate with Roll 
No. 283, involved matters as closely interlinked with the Writ Appeal that it would 
be in the intcrests of justice that both the Writ Petition and the Writ Appeal were 
disposed of togcthcr. We accordingly recalled this Writ Petition to our file, ard 
proceeded to dispose of the Writ Petition algo simultaneously with the appeal. 


ee 


The main ground on which in our opinion, the candidates in both the cases 
have suffered a serious prejudice, isthe vagueness of the charge, and the absence 
of a proper enquiry directed for the purpose of separating the innocent from the 
guilty out of ihe two candidates subjected to punishment. For dealing with such 
cases, where the charge framed has been alleged to be so defective that no proper 
opportunity should be decmed to have been given to the candidate to meet it, no 
general rule can be postulated for the guidance of the Court. ‘The circumstances 
and facts of each case will have to guide the Court for its decision. On a careful 
consideration of the circumstances in the instant cases we have no doubt that 
the charges framed in respect of both the candidates were seriously defective 
in thie respect. The report of the examiner which has been extracted above shows 
that the only material which he discovered was the identity of the answers of the 
two candidates, in respect of certain questions in a paper on mathematics. The exa- 
miner must have acted on the report of the moderator who valued the papers. 
Acting on the report of the examiner, the University Registrar framed a charge for 
malpractice. ‘The word malpractice is a term of general import, and requires to 
be more clearly specified. The charge extracted above does make an attempt at 
specification by describing the malpractice as word for word reproductions of the answers 
of another candidate. In other words, the malpractice imputed to hoth the candidates, 
wes copying from the answer paper of another candidate, in the examination. 
But the suggestion of copying an answer paper in an examination, would necessarily 
imply, that there was already a written answer paper of some other candidate, 
which the delinquent candidate copied. Jn that process, the candidate who wrote 
the original answer paper might be quite innocent, while the candidate who copied, 
might be the sole delinquent. It may also happen that the candidate who wrote 
the original answer paper might have abetted the candidate who copied, by giving 
him facilities for‘such copying in mcre than onc manner, which it is unnecessary for 
us to specify. In the former case the candidate who wrote the original paper would 
be completely innocent, and the other candidate who took advantage of his position 
in the Examination Hall for making a copy, alone would be guilty of any malprac- 
tice. But in the second ofthe alternatives mentioned above, both could be guilty. But 
what we have in this case, is a situation of two candidates, about whom the only 
allegation is that their answer papers bore suspicious similarities, As far a3 we are 
able to find out from the record no other material had been gathered for the purpose 
of fixing the relative culpabilities of the two candidates. A reference was made 
to the seating arrangements in the Examination Hall, as one of the factors which 
the authorities usually take into account, and which they also did take into account 
in this ease. The seating arrangement shows that the candidate with Roll No. 
282, was seated in front of the candidate with Roll No. 283. That would make it 
more likely that candidate No. 283 copicd from 282, and not vice versa. But the 
candidate No. 282 might have also helped the candidate No. 283 by giving him 
access to his answer paper. Of all thesc necessary circumstances, which would 
enable one to separate the guilty from the innocent, in a composite allegation involv- 
ing two persons as culprits as in this case, we have no data. Just to illustrate this 


uve 
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point, namely, that owing to the vagueness of the charges the candidates felt them- 
selves completely at a loss to meet tiem, we may point out that while candidate 
with Roll No. 282 tried to justify himself by saying that he never copied, that it was 
impossible for him to copy and that he was short-sighted, the candidate with Roll No. 
283 took a different line, and pleaded that he did not permit anyone to copy his 
answer paper, nor was he aware of anyone having done such an illegal act. It 
appears to us that it would have been far better if the University Authorities had 
made an adequate preliminary enquiry into these circumstances before proceeding 
to frame the charges against the candidates. It is not for us to indicate the precise 
manner of conducting sitch an enquiry, or the points that should be taken into consi- 
deration for the purpose. That is a matter falling within the exclusive jurisdiction 
of the University Authorities. But some of the points which would strike anyone 
as relevant, would be the fact that the paper answered, is one on the subject of 
mathematics, where a similarity of the steps followed in solution to a problem, 
could very well be due to a common source of the working out of the steps, 
either in a lesson taughtinthe lecture hall, or in a book-work worked outin a 
Text Book. The general ability of the candidate on the subject as revealed 
by his other answers, would also be a circumstance which might be relevant. 
But, as already mentioned, we do not propose to lay down any principle for 
guidance in this matter and it is for the University Authorities, to decide it. But 
it does appear to us that the cursory manner in which the charge has been 
framed, leaving the candidates totally in the dark, as to what precise allegation 
they had to meet, whether candidate with Roll No. 282 copied from the candidate 
with Roll No. 283 or vice versa, or whether the one abetted the other, gravely 
prejudiced the candidates in their defence. We would also like to point out, that 
these disciplinary actions involve grave consequences to the candidates. It may 
very often happen, that the entire academic future of the candidates is affected by a 
punishment of the present kind. In such cases, one would have expected an enquiry 
by the University Autor ne to be more circumspect and fuller, than whatwe have 
noticed in the instant case. We only hope that in similar cases arising in future, 
the University Authorities would deal with them, with greater care and attention, 
and awareness of the serious consequences which they entail, to the young people 
sitting for the examinations. 

We allow the appeal as well as the Writ Petition, and quash the order of the 
first respondent University, in both the cases. 

Before we conclude, we wish to point out another regrettable feature in this 
case, arising out of the fact that the same learned Counsel appeared for both the 
candidates. It would seem that the interests of the two candidates could be in 
conflict, because it may very well happen that one candidate is innocent and the 
other guilty, and they will have to make out in any event, the absence of collusion 
between the two. It would have been in such circumstances, far better, if the same 
learned Advocate had not taken up the defence of both the candidates, when there 
was every likelihood of their interests being in conflict. 

In the circumstances, there will be no order as to costs. 

P.R.N. —__—— Appeal and Petition allowed ; Order 

quashed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
‘Present :—MR. Justice G. R. JAGADISAN. 
Neelakantam Pillai .. Appellani* 
De 
Vadivelu Achari and three others .. Respondents. 

Civil Procedure Code (V of 1908), Order 47, rule 4 and Order 41, rule 11—Common : 
connected suits—Admission AA Sani Appeal and dismissal of another—Ad.nission of Review ha eee without 
notice—Scope and Effect. - 

On a reading of the provisions of Order 47, rule 4 of the Civil Procedure Code (V of 1908), it seems 
that the issue of previous notice to the opposite party, namely the person interested in upholding the 


*S,A. Nos. 496 and 559 of 1961, . 16th April, 1963, 
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order sought to be reviewed is a condition for the exercise of EE R As Court to grant review.But 


non-compliance with Proviso to rule.4 regarding notice would be a jurisdictional error and not a defect 


of utter‘ lack of Jurisdiction or total absence of initial jurisdiction, which alone would render the order 
passed a nullity, Whatever phraseology is adopted to describe an order granting review without notice 
to the opposite party—whether it is called illegal, or irregular or null and void—the position of the 
person affected by the order is clear. He need not file any in dent dena of his own to have 
the order in the review application set ande. The order would not, of course, bind him. He can 
either prefer an appeal from that order or object to it at the subsequent stages of the proceedings as 
ided for under Order 47, rule 7. That enacts that an order granting an application may be ob- 
jected to on the ground that the order was in contravention of rule 4. On such objection being raised, 
the order granting review cannot be relied upon by the person who succeeded in getting that order. 
Therefore, the order granting review of the previous order of dismissal ander Order 41, rule 11 of the 
Code, would not bind the respondents in this appeal and they must succeed in the objection raised 
by them that the said order being repugnant to niles should not be treated as valid and operative. 


| Appeals against the decree of the District Court, Chingleput in Appeal Suits 
Nos. 122 and 165 of 1960, preferred against the decree of the District Munsif of 
Tiruvallur in Original Suits Nos. 205 of 1958 and 302 of 1959 respectively. 


| K. Rajah Iyer, R.D. Indrasenan and RG. Rajan, for Appellant. 
S.V. Rama Ayyangar, for Respondents. 


The Court made the following 


"  Orprer.—These Second Appeals arise out of two connected suits practically 
between the same parties which were tried together and disposed of: by a common 
judgment in the trial'-Court as well as in the lower appellate Court. The 
appellant in both these appeals is a certain Neelakantam Pillai who has been worsted 
in the Courts below, and he has filed the appeals challenging the correctness of the 
decision against him. T a oo 4 


. To begin with, the broad outline of the case, the nature of the two suits and / 
array of parties therein may be briefly stated. Four items of wet lands in the village 
of Tirupachur, Chingleput district, belonged to one Rajammal. She, along with 
her husband, Ranganatha Pillai, jointly executed a conveyance of the said lands in 
favour of one Vadivel Achari. The document of sale is Exhibit A-1, dated 2nd 
September, 1957. The consideration recited in that document js a sum of rupees 
two thousand. Out of this a sum of rupees two hundred was paid by the vendee 
to the vendors on the date of execution of the deed. There was a stipulation in the 
document that thé vendee should retain a sum of rupees one thousand two hundred 
and fifty alleged to be due-by Rajammal to one Andalammal. The balance of a sum 
of rupecs five hundred and fifty was payable to the vendors at the time of registration 
of the instrument. Before the document could be registered, the parties fell out, 
with the result that the vendee, Vadivel Achari, resorted to proceedings for com- 
pulsory registration of the document. But the vendee could not recover possession 
of the properties. He had, therefore, necessarily to institute a suit for recovery 
of possession ; and that he did, by filing the suit, Original Suit No. 205 of 1958, 
on the file of the District Munsif’s’ Court, Tiruyallur. He impleaded his vendors 
as defendants 1 and 2, Andalammal, to whom money was made payable under the 
deed of sale, as the third defendant, and Neclakantam Pillai, the appellant, as the 
. fourth defendant. The reason why Neelakantam Pillai was impleaded, was that, 
by the time the suit came to be instituted, he had obtained a sale deed (Exhibit 
B-21), dated 27th September, 1957, from Rajammal herself the admitted owner of 
the properties. Andalammal and Nilakantam Pillai were not strangers to defen- 
dants 1 and 2. They are the children of Balakrishna Pillai, the brother of Ranga- 
natha Pillai. The allegation in the plaint filed in Original Suit No. 205 of 1958 
was that Neelakantam Pillai was aware of the anterior sale in favour of Vadivel 
Achari, that the defendants had conspired and brought into existence an alleged 
agreement to convey, dated 15th August, 1955, and that, under no circumstances, 
the fourth defendant could claim title as against Vadivel Achari. `. ` 


_ In this suit, defendants 1 and 2 had first appeared through Counsel and filed 
written statement, but they were subsequently absent and set ex parle at the trial. 
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Andalammal and Neelakantam Pillai, defendants 3 and 4, however, contested the 
suit; and claimed title to the suit properties. Substantially, their case was that 
Rajammal had executed an agreement in favour of the fourth defendant ‘on 15th 
August, 1955, long prior to the sale in favour of the plaintiff, that the fourth defen- 
dant was in possession of the properties in pursuance of the said agreement, that the 
poe had notice of the agreement, that the plaintiff was not a bona fide purchaser 
or value without notice, and that, though actually the sale in favour of the fourth 
defendant, was subsequent to the sale deed in favour of the plaintiff, his rights 
accrued uhder thé agreement to sell of the year 1955- 


+ 
. 


The learned District Munsif of Tiruvallur who tried the suit upheld the.plaintiff’s 
contention and granted a decree in his favour. The fourth defendant, Neclakantam 
Pillai, filed an apoealin the. District Court of Chingleput, Appeal Suit No. 
122 0f1960, butsubstantially failed. ‘The learned District Judge, however, directed 
the plaintiff to deposit into the Court an ainount admittedly due by him under the 
sale deed in his favour. The learned District Judge directed that there should be a 
stay of execution of the decree for possession in Original Suit No. 205 of 1958, till 
the amount due by the plaintiff to the third defendant is deposited. Subject to this 
modification, as already stated, the appeal was dismissed. This decree of the 
learned District Judge is, of course, absolutely just. 


_ Neelakantam Pillai was not content, merely, with resisting the suit, Original 
Suit No. 205 of 1958. . He, in turn, filed a suit, Original Suit No. 302 of 1959, on 
the file of the District Munsif’s Court, Tiravallur, claiming relief by way of specific 
performance of the allegéd agreément in his favour, dated 15th August, 1955. He 
had already obtained a registered conveyance from Rajammal herself under Exhibit 
B-21, dated 27th Septémber, 1957, and there was absolutely ho necessity for him 
to have filed the suit for specific performance, even assuming that the claim put 
forward by him was true. To this suit, he impleaded Vadivel Achari, the plaintiff 
in Original Suit No. 205 of 1958, as the first defendant, and Rajammal, the owner 
of the properties, as the second defendant. The dispute between the parties to 
this suit was practically thé saine as that involved in the other suit, namely, whether 
the agreement, dated ‘15th August, 1955, was true. The learned District Munsit 
found that the agreement was not true, and that it was fabricated for the purpose 
of defeating the rights of Vadivel Achati, and accordingly dismissed the suit. ‘In 
fact, it was on the basis of ‘this finding that he granted a decree in favour of Vadivel 
Achari in the other suit, Original Suit No: 205 of 1958. Neclakantam Pillai pre 
ferred an appeal to the District Court of Chingelput against the dismissal of his 
suit for specific performance, and the learned District Judge who affirmed the 
findings of the trial Court, naturally, dismissed that appeal. 


_ Second Appeal No. 496 of 1961, was filed by Neelakantam Pillai in this Court 
against the judgmént and decréeé in Appeal Suit No. 122 of 1960, on the file of the 
District Court, Chingleput, which partially modified the judgment in- Originál 
Suit No. 205 of 1958, on the file of the District Munsif’s Gourt, Tiruvallur. That 
appeal was posted for admission under Order 41, rule 11, Civil Procedure Code 
before Venkatadri, J. The learned Judge passed an order dismissing the appeal 
on 1th April, ig61 observing thus : i o , 

In thé Second Appeal no question of law is involved. Both the Courts have found that Exhibit 

B-7 is a genuine document. But it is a question of fact. The Second Appeal is dismissed: 
Exhibit B-7 is the agreement, dated 1 sth August, 19 55 and the Courts below have 
found it, not genuine. Presumably, the learned Judge meant, in his order, that 
the finding of the Courts below was that Exhibit B-7 was nota genuine document. 
A few days after the dismissal of Second Appeal No. 496 of 1961, Second Appeal 
Ne. 559 of 1961 was filed by Neelakantam Pillai from the judgment and decree of 
the District Court, Chingleput, in Appeal Suit No. 165 of 1960, affirming the judg- 
ment and decree of the Munsif’s Court, Tiruvallur, in Original Suit No. 302 of 19593. 
This appeal was filed on goth of April, 1961. On the same date G ivil Miscella-, 
neous Petition No. 6986 of 1961, was filed by Neclakantam Pillai for review of the 
order of Venkatadri, J., dated 11th April, 1961, dismissing Second Appeal No. 496 
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of 1961. The learned Judge admitted Secend Appeal No. 559 of 1961 on 24th 
April, 1961 and directed the issue of notice to the respondents. The application 
for review was heard by the learned Judge on 1st January, 1962, and he reviewed 
his earlier order and admitted Second Appeal No. 496 of 1961 also. In granting 
the review, the learned Judge stated thus: : 

Second: appel No. 496 of 1961 filed by Neelakantam Pillai against the decree of the suit for 
declaration and possession was not admitted. But, Second Appeal No. 559 of 1961 » filed by the same 
Neeclakantam Pillai against the dismissal of his suit for specific performance was admitted. Both the 
suits were tried together and the evidence is also common to both the suits. That bei s0, in the 
interests of justice, I am of opinion that Second ae No. 496 of 1961, also should admitted 
and heard along with Second Appeal No. 559 of 1961. It is admitted accordingly. 

It appears that the review petition was again placed before the learned Judge 
at the instance of the Office, pointing out that the review had been granted without 
notice to the respondents. The learned Judge again heard arguments on the ques- 
tion of necessity to issue notice before a review can be granted of an order dismissing 
an appeal under Order 41, rule 11, Civil Procedure Code and passed the following 
order : 

After the order was passed, it was brought to my notice by the Office that no notice has been given 
to the opposite party. Mr. Natesan brings to my notice a Bench decision of the Calcutta High Court 
reported in Janaki Nath Hore v. Prabhastni Dasee1, where their Lordships held that no notice is 
necessary to the opposite side while ee aside an order passed in Second Appeal even at the admis- 
sion stage. Following that decision, I hold that no notice is necessary to the opposite side in this case. 
This order is also dated 1st January, 1962. When the Second Appeals came on 
for hearing before me for final disposal, the learned Counsel for the respondents 
raised a preliminary objection that the appeals should not-be heard on the merits, 
because, the order granting review of the dismissal of Second Appeal No. 496 of 
1961, passed without notice to the opposite party, was nullity, and that, if the dis- 
missal of Second Appeal No. 496 of 1961, were to stand, the appellant cannot 
prosecute Second Appeal No. 559 of 1961. Mr. K. Rajah Iyer, learned Counsel 
for the appellant, concedes that, if the dismissal of Second Appeal No. 496 of 1961, 
were to stand, the finding in that case holding that Exhibit B-7 was not a genuine 
document would operate as res judicata and that Second Appeal No. 496 of 1961, 
must fail. I have, therefore, to decide, at the outset, the true scope of the provisions 
of Order 47, rule 4, Civil Procedure Code which enables the Court to grant a 
review of prior orders and the effect of an order granting a review ex parte without 
notice to the persons who would be aggrieved by the granting of review. 


A dismissal of an appeal under Order 41, rule 11, Civil Procedure Code 
without notice to the respondents in the appeal is no doubt an ex parte dismissal 
but, nonetheless, it is dismissal on the merits of the case. It is because that the 
Court is of opinion that there are no merits in the appeal and that it is not convinced 
of prima facie case in favour of the appellant, it does not feel inclined to issue notice 
to the respondents which would necessarily involve a waste of judicial time, and 
of course, unnecessary expenses to the parties themselves. Order 41, rule 11, 
no doubt, applies to appeals from original decrees, but the provisions of Order 42, 
have made Order 41, applicable even to appeals from appellate decrees. There 
cannot, therefore, be any doubt that the Court has got power to dismiss a Second 
Appeal under Order 41, rule 11, on the merits of the case, without issuing notice 
to the respondents. The effect of dismissing an appeal under Order 41, rule 11 
is to merge the decree of the Subordinate Court in the decree of this Court and 
thereafter, even an application for amendment of the decree has got to be made 
only in this Court. This would certainly emphasise the fact that the dismissal 
ofan appeal under Order 41, rule 11, clothes the successful respondent who was 
not, however, obliged to come to this Court to defend the decree passed in his favour 
by the Court below with vested right. So much seems to be clear, and indeed 
whatever controversy there may be in regard to the true scope of the provisions of 
Order 47, rules 1 and 4, to which I shall refer immediately, the fact of dismissal 
of an appeal even at the stage of admission is what I have set out above. It will 
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now be convenient to refer to the relevant provisions of Order 47. Order 
47, rule 1 enacts that any person considering himself aggrieved by a decree 
or order from which an appeal is allowed, but from which no appeal has been 
preferred may make application for review of the decree or order on the ground 
that he has discovered a new and important matter or evidence which, atter the 
exercise of due diligence, was not within his knowledge or could not be produced 
by him at the time when the decree was passed or order made, or on account of 
some mistake or error apparent on the face of the record, or for any other sufficient 
reason. The words other*sufficient reason should be read as ejusdem generis to the pre- 
ceding words or, as meaning, a ground at least analogous to those specified immedia- 
tely previously, and this is now the settled law—vide Chhayu Ram v. Neki+, Ths is 
also the view taken by the Supreme’ Court in Moran Mar Basselws Catholicos and 
another v. The Most Rev. Mar Poulose Athanasius and others?, Now Order 47; 
rule 4 is the material provision ; and the portion relevant for the present case 1s 
as follows :— 

(1) Where it appears to the Court that there is not sufficient ground for a review, it shall reject 
the application. 

(2) Where the Court is of opinion that the application for review should be granted it shall grant 
the same: 

Provided that— 


(a) no such application shall be granted without previous notice to the opposite party to enable 
him to appear and be heard in support of the decree or order, a review of which is, applied for.... 


The terms of this provision clearly lay down the necessity.to issue notice to the oppo- 
site party before granting review. Whether the non-compliance of this provision 
renders the order granting review null and void is really the crucial question that 
has to be considered in the present case. Before discussing that question, I would 
also like to refer to the provisions of Order 47, rule 7, which in so far as it is 
material for the present case, reads :— 

(1) An order of the Court rejecting the application shall not be appealable ; but an order 
granting an application may be objected to on the ground that the application was— 

(a) [Omitted by section 14 (10) of the Gode of Civil Procedure (Amendment) Act LXVI of 1956] ; 

(6) in contravention of the provision of rule 4........+.+5 

Such objection may be taken at once by an appeal from the order granting the application or in any 

appeal from the final decree or order passed or made in the suit.......... 

What is the true scope of Order 47, rule 4, which categorically provides 
that a Court shall not grant review without previous notice to the opposite party ? 
Does the absence of notice, which is no doubt mandatory under the rule, affect 
the jurisdiction of the Court to grant review, in the sense that, if no notice is issued 
as prescribed by the rule, the Court has no power to grant review? ‘This is the 
problem which is now posed before me. Judicial opinion on this point is not quite 
uniform, and, so far as I am able to see, no clear guidance can be had from the 
decisions which have dealt with the matter and to which I shall, of course, be refer- 
ring in some detail in this judgment. But I must, however, observe that the decision 
in Janaki Nath Hore v. Prabhasini Dasee®, cited by the learned Counsel appearing 
before Venkatadri, J., has been practically dissented from by a Division Bench of 
this Court. ({Devadoss and Waller, JJ., in Narqyana Chettiar v. Muthu Chettiar.* 
Itis regrettable that the learned Counsel failed to draw the attention of the learne 
Judge, to the decision of the Division Bench of this Court, particularly when the 
case actually cited lays down a principle different from that accepted by this Court, 

The decisions on the subject may now be noted. In Abdul Hakim Chowdhury v. 
Hen Chandra Das’, a Division Bench took the view that non-compliance with rule 
4 of Order 47, of the Code rendered the granting of an application for review 
by the appellant ex parte a nullity as it was prejudicial to the respondent and as 
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previous notice was necessary. But this view did not find acceptance by another 
Division Bench, as can be seen from the decision in Janaki Nath Hore v. Prabhasini 
Dase? : In a case, an appeal was lodged in the High Court from a decree of the 
District Judge. ` It was summarily dismissed under Order 41, Tule 11, of the Code 
by a Divisional Bench consisting of Carnduff and Richardson, JJ. An application 
was made by the appellants for a review of this order which was heard ex parte ; the’ 
previous order of dismissal was recalled and the following order was passed : 
The appeal will be heard. Let the record be sent for and issue the usual notice. 


When the appeal came on for'final hearing, the respondent*took a preliminary objec 
tion to the hearing of the appeal on the ground that the order recalling the 
original order of dismissal was bad having been made in contravention of the Proviso 
to rule 4 of Order 47, of the Code. The learned Judges, Mookerjee and Roe, JJ., 
referred to the decision of the Judicial Committee in Kahur-ud-din v, Nur-ud-din® and 
observed that no order or review could be made without notice to the person in 
whose favour the decree sought to be reviewed had been passed. But nevertheless 
the learned Judges held that notice to the respondent was not necessary. In their 
opinion, the expression opposite party would not include the respondent, as he was 
not interested in supporting the order of dismissal when the order substituted on 
review was that the appeal shall be heard in his presence, The learned Judges 
observed thus at page 182: 

Now, what was the order in the present case which was sought to be recalled by the appellant? 
and what was the order which they endeavoured to get substituted in lieu thereof ? e orde 
which they prayed might be recalled was to the effect that the appeal be summarily dismissed; and 
the order which they wished to have substituted in its place was that notice of the appeal be served 
upon the respondent and that the appeal be heard on the merits after the record had been received. 
Can it be contended reasonably that the respondent was the “ opposite party" within the meaning 
of the expresaion in the Proviso to rule 4 of Order 47, that he was in fact interested to appear and 

rt th ider of summary dismissal, when the only order sought to be substituted therefor was 
cae the appa be heard in his presence? In our opinion, the question must be answered in, 
the negative. i 

With great respect to the learned Judges of the Caltuita High Court I am 
unable to agree with the view expressed by them. It seems to me thatit is repug- 
nant to the clear terms of the Proviso. The words opposite party mean the person 
who is interested in supporting the order sought to be reviewed. Where an appeal 
is dismissed under Order 41, rule 11, summarily, the person who would be interes- 
ted in upholding that order would certainly be the respondent in the main appeal. 
The Code requires that notice should go to him, so that he can point out that the 
applicant for review has no case to put forward under Order 47, Tule 1, Civil 
Procedure Code. I have already pointed out that the dismissal of an appeal even. 
without notice to the respondent is still a decision on the merits which is in no way 
different from the dismissal of the appeal in his presence after due notice to him. 

In Official Trustee of Bengal v. Benode Behari Ghose Mal*, the learned Judges 
préferred to follow the decision in Janaki Nath Hore v. Prabhasint Dasee}, in preference 
to the previous decision in Abdul Hakim Chowdhury v. Hem Chandra Das‘. ‘They 
observed that there had been a long practice extending over a period of forty years 
in the Calcutta High Court, by which an appeal summarily dismissed under Order 
41, rule 11, was asked to be set asidé on review by the same Bench without noticé to 
the person affected. It is difficult to follow, speaking with respect, how the practice; ` 
however long and uniform it might have been, would override ihe clear provision 
ofa statute. Procedure can no doubt be moulded in a manner convenient to the 
Court ; but it must be consistent with the rules which are obligatory and mandatoty: ' 

The Patna High Court has not accepted the Calcutta view as correct. In 
Suraj Pal Pandey v. Uitim Pandey®, the scope of Order 47, rule 4, has been consi- 
dered. After referring to the decision in Janaki Nath Hore v. Prabhasini Daseel; 
Dawson Miller, C.J., delivering the Judgment of the Bench, stated thus at page 
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“The pronus for this decision appar to have been that there was no Opposite Party within the 
meaning of the Proviso to rule 4 of Order 4? at that stage of the proceedmgs. There does not 
appear to have been any settled practice of the Calcutta High Court at that time and from the judg. 
ment it appears that in certain cases the contrary view has been expressed notably in the case of 
Hakim y. Hem Chandra Das.1 In my opinion the expression Opposite Party in the Proviso 
to Order 47, rule 4, means the party interested to support the order or decree sought to be set 
aside or modified in the application for review. In the present case the defendants were the opposite 
and I can see no reason why the expression there used should be limited to cases m which such 


party has actually appeared in the appeal.” 

Again at page 284 the learned Judge observed : 

“ It seems to me that thesdefendants who had had no opportunity of appearing to oppose the 
application are at least entitled to a hearing as soon as the matter is drawn to their attention.” 
The vicw of the Patna High Court is that an order granting review without notice 
even in a case where an appeal is summarily dismissed under Order 41, rule 11, 
would be illegal, though not void. 

I shall now refer to the two decisions of the Lahore High Cowt. In Gopal Mal 
Ganda Mal v. Hara Chand®, a single Judge held that, where the defendant is given 
every opportunity to raise an objection that he could raise and he is in no way 
prejudiced by reason of the fact that no notice was issued to him, the order 
granting review should not be set aside by the appellant Court. The petitioner 
in that case filed a suit for recovery of a sum of money stated to be due on accounts 
by the defendant in the suit. The plaintiff was directed to pay the process fee 
before particular date. On that date the defendant did not appear and it was 
discovered that his non-appearance was due to non-payment of the process fee on the 
part of the plaintiff. Thc suit was dismissed under Order 19, rule 2, Civil Pro- 
cedure Code. Then an application for restoration of the suit was filed ; but that 
was also disallowed. Another application for review of the order disallowing the 
application for restoration was presented. The learned District Munsif, following 
the decision in Janaki Nath Hore v. Prabhasini Dases?, granted review without notice 
to the defendant. The defendant filed pleas in defence of the suit and raised the 
qustion that the order granting review was illegal. The Munsif overt uled the objec- 
tion and proceeded to decide the case on the merits and granted a decree in favour 
of the plaintiff. The defendant preferred an appeal to the lower appellate Court 
and the learned appellate Judge upheld the defendant’s objection and set aside the 
decree passed by the trial Court, mainly on the ground that the order granting 
review was bad. The plaintiff filed a revision petition before the High Court and 
reliance was placed upon the decision of the Calcutta High Court in Janaki Nath 
Hore v. Prabhasini Dasee?. At page 304, the learned Judge observed thus : 

“Tt is not necessary for me to express any opinion as to the view expressed by the learned 
Judges of the Calcutta Hi,h Court in that case, for the case may be decided upon another ground 
‘an which the case of Taj Muhammad v. Kanski Mal* was decided. 


Now, in this case the defendant did not appeal against the order granting review............ 
The defendant was given every opportunity to raise any objection that he could raise. Hep 
in no way, therefore, prejudiced by reason of the fact that no notice was issued to him. The learned 
pe of the Court below ought to have taken into consideration the circumstance and ought not to 
ave set aside decree passed by the trial Court merely on the ground that no notice had been issued 


to the defendant before granting review of the judgment. 
The other case of the Lahore High Court is the decision in Abdul Karim v. Ram Singh.’ 
‘That again was a decision of a single Judge. There an application for the execution 
was dismissed for default on 19th January, 1921. An application to have that order 
set aside was filed on 22nd January, 1921, urging that the decree-hold.t’s agent was 
present outside the Court room when the case was called on for hearing and that 
he could not be present in Court, as he had gone to answer calls of nature. The 
previous order was set aside. The judgment-debtor filed an appeal to the High 
_ Court against the order restoring the execution petition. It was contended on his 
‘behalf that the Court had ne power either under section 151, Civil Procedure Code 
‘or’ under Order 47, rule 4, Civil Procedure Code, to set aside the order dis- 
missing the execution petition without notice to him. The learned Judge followed 
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the decision of the Calcutta High Court in Janaki Nath Hore v. Prabhasini Dasee?, 
and observed thus at page 351 : 


“The ratio decidendi was that as the appeal was dismissed summarily by an ex parte order there was 
really no opposite party to whom it was necessary to give notice, within the meaning of Order 47 


rule 4 (2), Proviso (a). .......0.ceeeee it cannot be said, following the reasoning of the Calcutta 
Court in the case above referred to, that there was any opposite party to whom it was necessary 
to issue the notice ..........0seceees The order could certainly have been passed under section 


151, Civil Procedure Code, and I am not prepared to say that, under the circumstances of the case, 
there would have been any necessity to issue notice to the judgment-debtor beforehand.” 

With respect I am unable to agree with these decisions of the Lahore High Court. 
It is enough to point out that the said decisions cannot be Teconciled with the clear 
and express terms of the provision of Order 47, rule 4. 


I shall now refer to the decision of this Court in Narayana Chettiar v. Muthu 
Cheitiar®?, where several of the decisions above have been considered and dealt with. 
The facts of that case are as follows :—An application for execution of a decree 
was dismissed owing to the absence of the decree-holder’s pleader on the day of the 
hearing ; on the same day the application was restored on the application of the 
pleader without notice to the judgment-debtors ; a petition for amendment of the 
execution application in certain particulars was filed and notice of this petition was 
issued to the judgment-debtors; when the petition came on for hearing, the judg- 
ment-debtors objected that the order of restoration of the execution application 
passed without notice, was illegal and invalid and that it should be set aside. A 
Division Bench consisting of Devadoss and Waller, JJ., held that the order of restora- 
tion should not be considered as a valid order passed on 1eview under Order 47, 
of the Code, an issue of notice to the opposite party was imperative, and that the 
order passed without notice was not merely irregular but illegal and the judgment- 
debtor were not bound by it but could object to it when they became aware of it. 
At page 72, Devadoss, J., discussing the scope of Order 47, rule 4, stated thus : 

“It is urged by the respondent that, when the Subordinate Judge restored the petition to file, the 
appellants should have preferred an appeal against that order ; when a remedy is open to a party 
against an irregular order made by a Court it should not be considered to be a nullity ; for the Court 
has power to review its own order and if it reviews it irregularly the party affected by the order should 
appeal against it and rule 7 (5) provides for an appeal if the Court ting the review contravenes 
the provisions ofrule4. The een is not whether the party to an illegal order has a remedy or not. 
If a Court does something which it is not authorized by law to do, that order has no legal force. Such 
an order is illegal and not merely an irregular one and a party is not bound by the illegal order.” 


Again at page 75, the learned Judge stated as follows :— 


“ Though the party against whom an order is made without notice is entitled to object to it 
afterwards, it is not competent to a Court to omit to give notice to the ope party when the law 
requires that notice shall be given of an application before it is granted.” 

The decisions of the Calcutta High Court have been referred to in this judgment. 
The comment of the learned Judges in regard to the Calcutta decisions is as follows 
at page 72 :— 

“These two cases [Janaki Nath Hore v. Prabhasint Dase? and Abdul Hakim v. Hem Chandra 
Das*] cannot be authority for the position that no notice is necessary in the case of a review of an 
order under Order 47, for the practice of the Calcutta High Court was rightly or wrongly to 
set aside a summary order of deasa issal on an application made for that purpose. In Abdul Hakim 

v. Hem Chandra Das®, it was held that non-compliance with rule 4 of Order 47 rendered 
the granting of an ex parte application for review a nullity ................ 

Where the law requires that a certain formality should be complied with before an order could 
be made, it is not open to the Court to ignore the clear provision of the law and pass an order without 
complying with it. The notice to the opposite party is imperative under rule 4, clause 2 (a).” 

This Court has really approved of the principle laid down in Abdul Hakim Choudhury v. 
Hem Chandra Das®, and a fortiori differed from that of the latter decision of the 
Calcutta High Court in Janaki Nath Hore v. Prabhasini Dasee’. 

The preponderance of judicial opinion, therefore, seems to be that notice is 
necessary to the respondent for a valid order granting review of dismissal of an appeal 
under Order 41, rule It. ae : oo 
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It cannot be otherwise having regard to the clear language of the rule. Indeed 
this was pointed out by the Judicigl Committee in Zahur-ud-din v. Nur-ud-din'. 
Does the failure to issue notice make the review order merely irregular or illegal 
liable to be set aside or does it render the order absolutely ineffective ? This is the 
issue now. The distinction between an illegal order and an order without jurisdic- 
tion is visibly plain. The former binds the parties notwithstanding its legal in- 
firmity ; but the latter has no existence in the eye of law and cannot, therefore, 
affect the rights of the parties. The Court, it is said, has jurisdiction to pass a right 
order as well as wrong order ; and the party adversely affected by a wrong order 
cannot unfetter himself from such order by merely proving it to be wrong. It 
would bind him till he gets rid of it in a manner known to law. But the Court 
cannot act beyond its competency and if it does so and passes an order, such an 
order is not that of the Court, though it purports to be so. The law treats an order 
without jurisdiction as nullity. It creates no rights, affects nobody and has no sanc- 
tion behind it. The party against whom it is sought to be used can resist it by merely 
pointing out that it has no force, and that it is not a weapon against him. 

On a reading of the provisions of Order 47, rule 4 of the Code, it seems to me 
that the issue of previous notice to the opposite party, namely, the person interest- 
ed in upholding the order sought to be reviewed is a condition for the exercise of 
jurisdiction by the Court to grant review. I cannot say that the Court is clothed 
with jurisdiction by virtue of the provision: of the said rule, because it has power 
to grant review, if any one or more of the conditions prescribed in Order 47, 
rule 1 are present. But, before that jurisdiction can be exercised, the Code makes it 
imperative that notice should go to the opposite party. Order 47, rule 4, is 
the machinary part of Order 47, rule 1. The foundation for the power to 
eo review is the latter provision ; how it has to be exercised is governed by the 

ormer. In a loose sense, it can be said that the Court has no jurisdiction to pass 
an order of review without complying with the terms of rule 4. But, in my opinion, 
non-compliance with Proviso to rule 4 regarding notice would be a jurisdictional 
error and not a defect of utter lack of jurisdiction or total absence of initial jurisdic- 
tion, which alone would render the order passed a nullity. Whatever phraseology 
is adopted to describe an order granting review without notice to the opposite party 
—whether it is called illegal or irregular or null and void—the position of the person 
affected by the order is fairly clear. He need not file any independent application 
of his own to have the order in the review application set aside. The order would 
not, of course, bind him. He can either prefer an appeal from that order or object 
to it at the subsequent stages of the proceedings as provided for under Order 47, 
rule 7. That enacts that an order granting an application may be cbjected to on the 
ground that the order was in contravention of the provisions of rule 4. 

On such objection being raised, the order granting review cannot be relied 
upon by the person who succeeded in getting that order. The view taken by the 
Division Bench of this Court in Narayana Chettiar v. Muthu Chettiar®, is binding on. 
me and I may be permitted to add, that I find myself substantially in agrement 
with it. I am, therefore, of opinion that the order of Venkatadri, J., granting re- 
view of the previous order of dismissal under Order 41, rule 11, would not bind the 
respondents in this appeal and they must succeedjin the objection raised by them that 
the said order being repugnant to rule 4 should not be treated as valid and operative. 

Mr. K. Rajah Iyer, learned Counsel for the appellant, contends that the res- 
pondent cannot ignore the order made in review and they can only claim to have 
an opportunity to be heard in the matter, and that opportunity can now be availed 
of by them. I apprehend that that is not the true or proper scope ofthe rule. On 
being shown that the impugned order was one without notice it cannot operate to 
the prejudice of the party who wants to rely upon the order that formed the subject- 
Satter of the review application. It is unnecessary for such a party to go further 
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any review granted may be objected to on the ground of contravention of rule 4. 
‘The objection goes to the root of the order and if made out renders the order in. 
-effective. 


This would not, however, revive the application for review necessitating a 
fresh disposal after due notice. Objection to the order, though upheld, cannot 
bring about its cffacement. The preliminary objection is, therefore, upheld. 


Mr. K. Rajah Iyer submits that the judgment of the lower appellate Court 
is unsatisfactory, as there has been no proper discussion or consideration of the 
material evidence on record. Itis not necessary for me to express any opinion in this 
contention, as I have already held that the order of dismissal by Venkatadri, J., of 
Second Appeal No. 496 of 1959 on 11th April, 1961, should stand. If that is the 
true position, and in my opinion it is, it would rfot certainly be open to the appellant 
to prosecute the other Second Appeal—Second Appeal No. 559 of 1961. 


Second Appeal No. 496 of 1961, has already been dismissed by Venkatadri, J., 
and as the order granting review has now been held to be not binding on the respon- 
dents, that order of dismissal stands. There is no necd to dismiss that appeal again. 
Second Appeal No. 559 of 1961, fails and is dismissed with costs. No leave. 


K.L.B. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice P. KUNHAMED KUTTI. 
Deputy Commercial Tax Officer, Cuddalore .. Assessor? 
j 
S. Gopalaswamy Chettiar .. Assesses. 
Madras General Sales Tax Act (IX of 1989), section 24 (2) (b)—Procedure to be followed. 


The order passed by the District Magistrate returning the application under section 24 (2) (6) of 
‘the Madras Genera] Sales Tax Act, 1939, without issuing a notice to the assessee concerned, thereunder 
was Clearly wrong. It was not open to him to have returned the application without taking the neces- 
sary steps contemplated under section 24 (2) (b) of the Act. 

Case taken up suo motu to consider the Order of the District Magistrate (J), 
South Arcot, dated 4th November, 1961, that the Madras General Sales Tax Act 
provides only for an alternative action under section 24 (2) (2) proved futile and 
there was no necessity to resort to section 24 (2) (b). 


B. Sriramulu, for the Public Prosecutor. 
S. Stiarama Iyer, and S. Rajarama Iyer, for Asvessee. 


The. Court made the following 


ORDER :—This is a case taken on file on a reference made by the Additional 
‘Secretary to Government in the Revenue Department. The matter relates to the 
non-collection of the sales tax from one Gopalaswami Chettiar, who is represented 
before me by Gounsel. He was dealer in rice and was in arrears of sales tax 
for the years 1954-55 and 1955-56. The tax officers could not realise the arrears 
of tax from him under section 24 (2) (a) of the Madras General Sales Tax Act, 
1959, as Gopalasami Chettiar owned no properties. Therefore, the Assessing Officer 
filed an application before the District Magistrate, Cuddalore, for recovering the 
arrears under section 24 (2) (b), which application, however, was returned by the 
District Magistrate stating that as the defaulter owned no properties, action could 
not be taken under section 24 (2) (b). The question for consideration is whether 
the view of the District Magistrate, set out the correct one. 


Section 24 relates to the recovery of tax. Under the said section, if default is 
committed in the payment of tax according to the notice of assessment, the whole 
-of the amount outstanding on the date of default shall become immediately due and 
shall be a charge on the properties of the person or persons Liable to pay the tax 
-—— ee o, 


* Cr, R. C No. 252 of 1963. 26th June, 1963. 
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under the Act. Sub-section (2) of this section lays down that any tax due under 
the Act could be recovered as if it were an arrear of land revenue or on application. 
to any Magistrate, by such Magistrate as if it were a fine imposed by him. It is 
therefore, clear that order passed by the District Magistrate without issuing a notice 
to the assessee concerned under section 24 (2) (b) was clearly wrong. It was not 
open to him to have returned the application without taking the necessary steps 
contemplated under section 24 (2) (b) of the Act. The order passed by the learned . 
District Magistrate is therefore set aside and he is directed to take on file the appli- 
cation filed by the Assessing Officer and deal with it according to law. 


K.L.B. —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Appellate Jurisdiction). 


PreseNt:—Mr. S. RAMACHANDRA IYER, Chief Justice AND MR. JUSTICE 
K. S. RamMAMuRTI. 


P. Embaru .. Appellant* 
U. 
The Chairman, Madras Port Trust, Madras. .. Respondent. 


Madras Probation of Offenders Act (IH of 1937), section 12-A “ AR pac hea ””__Conviction of workmar 
of the offence by criminal Court—Dismissal from service in conformity with ing Ordsrs of employer governing 
conditions of service—If illegal—Madras Port Trust—Standing Orders Binani Conditions of Service of 
Workman, Rule 17 (2)—Scope—lf opposed to natural justice—Constitution of India (1950), Article 226. 


Section 12-A of the Madras Probation of Offenders Act saves only an automatic disqualification 
but it does not obliterate the conviction for misconduct on which it would be competent for an. 
employer, to take disciplinary action against an employee who is guilty of misconduct, i.e., conviction 
fora criminal offence. Where the Standing Orders governing the conditions of service of employees 
provide for the dismissa] of an employee on a conviction by a criminal Court, such a conviction does 
not automatically amount to a disqualification such as is contemplated by section 12-A of the Madras 
Probation of Offenders Act. 


Rule 17 (2) of the Standing Orders framed by the Madras Port Trust regulating the conditions of 
service of workman employed by it, which provides that a workman who is convicted on a criminal 
charge may be dismissed from service, if such conviction remains in force is nothing but a recognition 
of the general rule applicable to all quasi-judicial adjudications, and when the Port Trust Authorities 
conformably to the Rules take action against the erring employee, the punishment imposed cannot be 
held to be a “disqualification ” falling within section 12-A of the Probation of Offenders Act, as it is 
not a disqualification per se or simply automatic, so as to be saved by section 12-A. When action is taken 
under Rule 17 (2) of the Standing Orders of the Port Trust, it is not the result of any disqualification 
incurred by the workman as a result of his conviction, but rather consequent upon mental pro— 
ne e enquiry relatmg thereto having been dispensed with by reason of Rule 17 (2) of the Stand-- 
ing Orders. 


There is also no breach of any rule of natural justice in such a case as the workman must be deemed: 
to have been given all opportunities of showing that he was innocent by the criminal Court. The 


absence of a separate inquiry does not render the dismissal invalid; if there were to be such an inquiry, 
the Port Trust Authorities would be bound by the judgment rendered by the criminal Court. 


D’Siloa v. Regional Transport Authonty, 1.L.R. oe Mad. 632 : (1952) 1M.L.J. 35 ; Kumaraswamt 
lye v. Commissioner, Tiruvannamalai Municipality, (19 ) 2 M.L.J. 562, applied. 


Quaere ; Whether the termination of service under the contract for a breach of the terms thereof, 
would be riae or whether the jurisdiction of the High Court unde: Article 226 of the Constitu- 
tion coul j 


be invoked on the ground that no separate opportunity was given to the employee before 
dismissal ? 

Appeal under Clause 15 of the Letters Patent against the order of the Honour- 
able Mr. Justice Veeraswami dated 26th day of June, 1981, and made in the exercise 
of the Special Original Jurisdiction of the High Court in Writ Petition No. 299 of 
z960 presented undér Article 226 of the Constitution of India to issue a Writ of 
Certiorari calling for the records relating to the.dismissal of the petitioner herein 
and to quash the said order in Letter No. A/23318/59/E.G., dated 1 gth October, 
1959, and quash the said order and made therein. 


*W.A. No. 17 of 1962. 9th August, 1963. 
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J. Samuel, for Appellant. ° 
F. ¥. Raghavan, for Respondent. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, C.F.—The appellant was employed as a fitter in the engi- 
neering workshop of the Madras Port Trust. On 28th May, 1959, he was found 
leaving the harbour gate taking a brass metal rod with him. The Police suspected 
and arrested him. Enquiries revealed that he had procured the metal rod by cheat- 
ing the chargemen of the foundry shop inside the harbour. He was immediately 
placed under suspension by the appropriate authority. The Police too pursued 
their enquiries and ultimately a charge was laid against the appellant for an offence 
under section 420, Indian Penal Code, before the Second Presidency Magistrate, 
Madras. The learned Magistrate found him guilty of the offence, but in view of 
the fact that this was his first offence he was released under section 4 (1) of the 
Madras Probation of Offenders Act, 1937, on his executing a bond with a surety 
to appear and receive the sentence when called upon to do so within a period of 
one year and in the meantime undertaking to keep the peace and be of good 
behaviour. This conviction was upheld by this Court in Revision. 


The Chief Engineer, Port Trust, relying on the conviction passed an order 
dismissing the appellant from service with effect from the date of the judgment of 
the criminal Court. The validity of this order was challenged before Veeraswami, 

és Aas appellant and, being unsuccessful in his attempt he has filed the present 
appeal. 


It has been contended for the appellant that the order of the employer imposing 
punishment of dismissal from service without even an enquiry is opposed to the prin- 
ciples of natural justice. To appreciate this contention it is necesary to refer to 
the terms of employment of the appellant. Conditions of service of workmen 
employed by the Port Trust are regulated by its Standing Orders. Rule 17 (2) 
of that order, referring to a case where a workman was arrested under a criminal 
charge, says: 

“ should the case against him result in his conviction and such conviction remainsin force, the 
workman may be dismissed from service from the date of his conviction”. 
This rule is nothing but a recognition of the general rule applicable to all quasi- 
judicial adjudications as declared by this Court in D’Silva v. Regional Transport 
Authority. When, therefore, an employer conformably to the Rules, proceeded to 
take action against the appellant there could possibly be no breach of any rule of 
natural justice. As far as the appellant is concerned, he must be deemed to have 
been given all opportunities of showing that he was innocent by the criminal Court. 
We are, therefore, unable to accept that there is any substance in the grievance of 
the appellant that there was no separate enquiry by his employer as to his guilt. 
Indeed if there had been such an enquiry, the Port Trust Authorities would have 
been bound by the Judgment rendered by the criminal Court. There is nothing in 
Rule 17 (2) of the Standing Orders which is opposed to any principle of natural 
justice, 

It was next contended that as the criminal Court had decided not to impose 
any sentence on the offender by proceeding under section 4 (1) of the Madras Pro- 
bation of Offenders Act, section 12-A of that enactment would afford immunity 
to the appellant from dismissal or any other punishment by the employer by way 
of disciplinary action. Section 12-A states : 

** Any person who is found guilty of an offence and is dealt with under the provisions of this 
Act shall not suffer any disqualification attaching to a conviction for the offence ”. (rest omitted ay 
unnecessary). 

Mr. J. Samuel, appearing for the appellant, has urged that a liberal interpretation 

should be given to the word “ disqualification ” occurring in the foregoing provision 

se Se re eee ete ee RCL a ee RE eRe Oa 
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and that disciplinary punishment imposed consequent on a conviction, as in the 
case of Standing Order 17 (2), should be regarded as prohibited by the terms of 
‘the section, There is a fallacy underlying the argument The order of dismissal 
upon -the appellant is by virtue of the powers vested in the employer under the 
Standing Orders. Rule 42 of the Standing Orders provides for disciplinary action 
for misconduct against a workman. Category C refers to cases where the act 
or omission might result in suspension or dismissal. Sub-clause (1) to that rule 
states : 


“No order of dismissal shall be made except after holding an inquiry against the workman 
concerned in respect of the afleged misconduct in the manner set forth below. :” 


It is this enquiry which is rendered unnecessary in cases coming under Standing 
Orders, Rule 17 (2), since that proceeds upon the footing of there having been a 
conviction upon an identical charge by the criminal Court and the conclusions rea- 
ched by the Courts of the land being binding upon the employer. Thatrule says that 
there is no need for any enquiry as contemplated by Standing Order 42 (1). From 
this it follows that the conviction by a criminal Court has merely obviated a depart- 
mental enquiry on the charge laid against a workman. In other words when action Is 
taken under Rule 17 (2) of the Standing Orders it is not the result of any disqualifica- 
tion incurred by the workman as a result of his conviction in a criminal Court, but 
rather consequent upon departmental proceedings, the enquiry relating thereto hav- 
ing been dispensed with by the force of Rule 17 (2). Secondly Rule 17 (2) of the 
Standing Orders makes it optional on the authority to dismiss the workman : in 
other words even if there had been a conviction, the authority may continue the 
workman in service. The punishment imposed therefore upon a workman taking 
advantage of Rule 17 (2) cannot be a disqualification. A disqualification properly 
so-called should legally by its own force disqualify or disable him from continuing 
in service, The option vested in the authority under Rule 17 (2) to retain an erring 
employee in service in spite of his conviction by a criminal Court shows that it 
is not a disqualification per se or simply automatic. 


Mr: V.V. Raghavan, learned Counsel for the Madras Port Trust, has brought 
to our attention a number of statutory provisions as illustrating what a disqualifi- 
cation means. He referred in this connection to, sections 49 and 50 of the Madras 
District Municipalities Act, sections 52 and 53 of the Madras City Municipal Act, 
sections 55 and 56 of the Madras Local Boards Act and sections 25 and 26 of the 
Madras Village Panchayats Act, which respectively disqualify a candidate or Coun- 
cillor on a conviction by a criminal Court. These are cases where the Statutes 
attach the disability to a candidate standing for election or to a Councillor to sit 
at the meetings of the Board. Section 46 (1) of the Madras Hindu Religious and 
Charitable Endowments Act, 1951, prescribes that a non-hereditary trustee, if he is 
sentenced by a criminal Court, would cease to hold office. These are ways in which 
disqualification by reason conviction by of a criminal Court operates automatically 
onthe passing of the Judgment. It cannot, therefore, be held that the punishment 
imposed by the authorities of the Port Trust on the ‘appellant contravene the 
provisions of section 12-A of the Madras Probation of Offenders Act, as conviction 
by a criminal Court has not resulted in any disqualification. 


In Kumaraswami Iyer v. Commissioner, Tiruvannamalt Municipality!, the Rules 
framed by a Municipality for regulating the conditions and tenure of service of its 
employees provided for the dismissal of an employee on a conviction by a criminal 
Court. It was held that such a conviction would not automatically amount to a 
disqualification. Rajagopala Ayyangar, J., who decided the case, further held 
that the effect of an order under section 12-A of the Probation of Offenders Act would 
tot be to obliterate misconduct on which it would be competent for the employer 
to take disciplinary action. Section 12-A of the Madras Probation of Offenders 
Act was held to save an automatic disqualification only. 


p 1, (1956) 2 M.L.J. 562. 
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Learned Counsel for the appellant next contended that as under the Standing 
Orders, the employer had not given the appellant an opportunity to show cause 
why the extreme penalty of dismissal fromservice should not be visited upon him, 
the entire proceedings should be held invalid. In case of offences falling under 
Rule 42, no order of dizmissal shall be made except after holding an enquiry against 
the workman concerned and the workman has to be given an opportunity to answer 
the charge ; he is entitled even to be permitted to be defended by a workman 
working in the same department. But this procedure was not followed in the 
present case as the workman had been convicted by a criminal Court of com- 
petent jurisdiction, Sub-rule (3) of Rule 42 states that in awarding punishment under 
this Standing Order (Rule 42), heads of departments shall take into account the gra- 
vity of the misconduct, the previous record of the workman and any other extenua- 
ting or aggravating circumstances that may exist. Rule 17 (2) gives an option tothe 
authority to dismiss the workman in the case ofa conviction by a criminal Court. 
It will, therefore be obligatory on the part of the employer to consider in a case fall- 
ing under Rule 17 (2) of the Standing Orders, whether the punishment of dismissal 
might be inflicted or a lesser penalty should be imposed. In the present case the 
appellant had been in service since April, 1928, and was promoted to the post 
of fitter in the year 1948 ; he was convicted by the Magistrate on goth July, 1959. 
The Revision Petition against his conviction was dismissed by the High Court on 
2nd November, 1959. It was during the interval between the date of his conviction 
by the Magistrate and the date when his conviction was upheld by the High Court. 
that the Chairman of the Port Trust sanctioned the dismissal. That wav on 24th 
September, 1959. About twenty days later the Chief Engineer dismissed the appel- 
lant, on the ground that he had been convicted by a criminal Court. The conten- 
tion of the learned Counsel for the appellant is that as there had been no enquiry 
by the employer in the present case and as no opportunity had been given to the 
worker to show his past good conduct he did not merit dismissal, the order of dis- 
missal must be held to be invalid. Although such an opportunity was not given, 
there is nothing in the record to show that the Chairman of the Port Trust did not 
take into consideration all the relevant factors before deciding on the dismissal of 
the workman. That authority might have been no doubt well advised in a case 
coming under Rule 17 (2) of the Standing Orders if he were to give an opportunity 
to the workman concerned to show why the punishment of dismissal should not be 
inflicted upon him. But assuming that it erred in not so doing, it is very dovbtful 
whether the jurisdiction of this Court under Article 226 of the Constitution could 
properly be invoked. The respondent is a statutory authority ; but the terms and 
conditions of service of the appellant under the respondent are purely contractual. 
Whether the termination of service under the contract for a breach of the terms there- 
of would render it justiciable is a matter which, it is not necessary for us to decide in 
the present case, as we find that this point was not urged before the learned Judge. 
In the petition itself there has been no specific reference to it although it might be 
said that paragraph g of the appellant’s affidavit is wide enough to cover every aspect. 
The only point argued before the learned Judge related to the effect of section 12-A 
of the Madras Probation of Offenders Act, 1 937. On that we have already expres- 
sed our agreement. The appeal therefore fails and is dismissed. There will be 
no order as to costs. 


P.RN, Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justiaze M. ° ANANTANARAYANAN AND MR. JUSTICE. 
G. R. JAGADISAN. 


The State of Madras, represented by the Secretary to Govern- 


ment, Public Works Department .. Petitioner* 
U. 
A. R. Srinivasan .. Respondent. 


Constitution of India (1950), Article 183 (1) (c)—-Application for leave to appeal to Supreme Cowt— 
Discretion of the Court in aranithe leave to abpeal—Test. p 

The difference between Article 133 (1) (a) and (b) on the one hand and Article 133 (1) (¢) of the- 
Gonstitution. of India, 1950, on the other is ly obvious. A certificate under sub-clauses (a) and (b) 
of Article 133 (1) may be obtained as of right if the conditiong specified therein are fulfilled. But the 
granting of a certificate under clause (¢) would be completely and solely at the discretion of the High 

. The scope of an application for leave to appeal to the Supreme Court under Article 133 (1) (6) 

18 limited to the question whether a substantial question Of law of great piivate or public importance: 
arises and whether having regard to all the circumstances Of the case it is a matter worthy of considera- 
tion by the Supreme Court to lay down an authoritative Precedent binding on allthe Courts. What 
is a substantial question of law can never be exhaustively laid down by any Court. The language of 
Article 133 (1) (¢) is indeed very wide and it seems that even if there is a substantial question of law 
involved in the case, the Court might yet refuse leave having regard to other facts and circumstances 
arising in the case. [The present case was heldto be not a fit one for leave to appeal under- 
Article 133 (1) (¢)]. 


The Court issuing a writ cannot usurp the functions of the disciplinary jurisdiction of the Govern- 
ment over their employees, but it cannot be deterred from enforcing the provisions of Article 311, 
though it might have the indirect consequence of interfering with something which was within the 
exclusive competence of the Government. 


State of Orissa v. Bidyabhushan, A.I.R. 1963 S.C. 779, distinguished. 


Petition under Article 133 (1) (a), (b) and (c) of the Constitution of India 
and sections 109 and 110, Civil Procedure Code and Order 45, rules 2 and 3, 
Civil Procedure Code, praying that in the circumstances stated therein the High 
Court will be pleased to granta certificate to the petitioner herein to enable him to- 
appeal to the Supreme Court of India against the judgment of the High Court, 
dated 1st November, 1962, in Writ Appeal No. 78 of 1961 appeal under clause 
15 of the Letters Patent against the Order of Ramachandra Iyer, J., dated 22nd 
December, 1960, and made in the exercise of the Special Original Jurisdiction of 
the High Court in Writ Petition No. 977 of 1958, presented under Article 226 of 
the Constitution of India to issue a writ of certiorari calling for the records relating 
to the orders of the Government of Madras, dated 14th November, 1957, in G.O. 
Ms. No. 3606 (Public Works), as confirmed by G.O. Ms. No. 2057 (Public Works 
Department), dated 25th July, 1958, and quash the said order. 


Additional Government Pleader (V. Ramaswami) for Petitioner. 
M. K. Nambiyar, for Respondent. 


The Judgment of the Court was delivered by 


Jagadisan, 7.—This is an application for leave to appeal to the Supreme Court 
from the judgment of this Court in Writ Appeal No. 78 of 1961 affirming the judg-- 
ment in Writ Petition No. 977 of 1958. 


The Writ Petition was one under Article 226 of the Constitution by an officer 
in Government service to quash the disciplinary proceedings against him which 
culminated in his compulsory retirement. He succeeded before Ramachandra 
Iyer, J., (as he then was), and the learned Judge issued a writ. On appeal by 
the State of Madras we confirmed the issue of writ. The State now prays for leave 
to appeal from our judgment. 


` We may point out at the outset that the respondent-officer is now fifty-eight 
years old and he reached the superannuation limit three years ago. The order of 
writ in his favour cannot avail him to get into the office again. This circumstance 








* S.C.P. No. 54 of 1963 ın W. A. No. 78 of 1961. 6th September, 1963. 
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‘cannot operate retrospectively to support the correctness of the judgment now called 
in question nor to dismiss the application for leave if it is competent under the 
constitutional provision. But it would be a relevant circumstance to take into 
account if the granting of leave in this case were to be a matter of discretion and 
not in recognition of a right in the State. The learned Additional Government 
Pleader appearing for the State made it quite clear that though the application 
purported to be under Article 133 (1) (a), (6) and (c) of the Constitution he could 
not contend that it would lie either under Article 133 (1) (a) or (b). His limited 
submission, therefore, was that the case was a fit one for this Court to grant a certifi- 
cate under Article 133 (1) (e). È 


The difference between Article 133 (1) (a) and (b) on the one hand and Article 
133 (1) (c) on the other is fairly obvious. Ae certificate under sub-clauses (a) and 
(b) of Article 133 (1) may be obtained as of right if the conditions specified therein 
are fulfilled. But the granting of a certificate under clause (c) would be completely 
and solely at the discretion of this Court. What we have to consider is whether 
the facts and circumstances of this case would warrant our certifying that the case . 
is a fit one for leave to appeal to the Supreme Court under the residuary clause 
(c) of Article 133 (1). 


The facts of the case are fully set out in our judgment in the Writ Appeal and 
it is verona! to traverse them again. The respondent was found guilty of some 
-of the charges framed against him. In regard to charges which were held not to 
have been proved the authorities concerned were firmly of the opinion that the 
prosecution evidence as a whole left an impression of strong suspicion of the officer 
having been guilty of corrupt practice. It is in this view of the matter that the 
punishment of compulsory retirement was imposed upon the officer. The question 
raised in the proceedings under Article 226 was whether a Government servant 
can be found guilty on mere suspicion, however strong it may be, and whether a 
proceeding in which suspicion takes the place of legal evidence would not amount 
to violation of Article 311 of the Constitution. We have taken the view that there 
was a breach of the constitutional provision having regard to the manner in which 
the proceedings culminated against the officer and we, accordingly, were of the 
-pinion that a writ was properly issued. 


The entire argument of the learned Additional Government Pleader was to 
the effect that our decision was not in accordance with law in view of a recent deci- 
sion of the Supreme Court in State of Orissa v. Bidyabhushan}. Whether their Lord- 
ships of the Supreme Court have really taken a view different from the one that 
we have taken, we shall consider a little later. The scope of an application. for 
leave to appeal to the Supreme Court under Article 133 (1) (c) of the Constitution 
is limited to the question whether a substantial question of law of great private or 
public importance arises and whether having regard to all the circumstances of 
the case it is a matter worthy of consideration by the Supreme Court to lay down 
an authoritative precedent binding on all the Courts. The Court dealing with an 
application for leave is not a Court of appeal sitting in judgment over the judgment 
‘from which leave is asked for. It cannot be contended by the applicant that leave 
Should be granted because the impugned judgment is erroneous in law. It seems to 
‘us that such an argument in support of an application for leave would be wholly 
misconceived if not irrelevant. What we have now to consider, therefore, is whether 
‘grounds exist for our exercising the discretion to grant leave. In doing this, it would 
not be proper to view the application as if it were one for review of the judgment, 


It is now fairly well settled that a case giving rise to a questicn of law of great 
public or private importance would normally be considered fit for leave being 
granted. It is equally well settled that it is not every question of law, ii a 
important it may be between the parties inter se, that would necessarily attract the 
‘discretion of the Court to grant the necessary certificate. What is a substantial 
‘question of law can never be exhaustively laid down by any Court. -A conflict of 


1. A.I.R. 1963 S.C. 779. y 
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judicial opinion on a question of law, amongst the various High Courts, or an inter- 
pretation of statute affecting the rights of a section of the public, or a question of 
procedural or substantive law which arises frequently, may be considered as good 
grounds for leave. No formula can be devised to decide what is and what is not a 
substantial question of law. The language of Article 133 (1) (c) is indeed very 
wide and it seems that even if there is a substantial question of law involved in the 
case the Court might yet refuse leave having regard to other facts and circumstances 
arising in the case. Having considered the matter deeply we are unable to say 
that the present case is ¢ fit one for leave to appeal under the residuary provision 
-of clause (c) of Article 133 (1). 

We shall now refer to the decision of the Supreme Court in order to test the 
correctness of the submission of the learned Additional Government Pleader that 
the view taken by us in the Writ Appeal cannot be sustained as it runs counter to the 
.decision of the Supreme Court. A Government servant in the State of Orissa was 
charged with having received an illegal gratification on five specific occasions and 
was also charged to have been in possession of means disproportionate to his income. 
‘The Special Tribunal that held an enquiry in respect of these charges held that 
there was reliable evidence to support fiir out of five heads in the first charge of 
receipt of illegal gratification and also to support the charge relating to possession 
‘of means, The Tribunal recommended that the officer should be dismissed from 
service. The finding of the Tribunal was tentatively approved by the Governor of 
Orissa and the delinquent officer was called upon to show cause why he should 
not be dismissed from service as recommended. The officer submitted a rejoinder 
and contended that the Tribunal held the enquiry in a manner contrary to rules 
of natural justice. After consulting the Public Service Commission, the Governor of 
Orissa directed that the officer be dismissed from service. He then applied to the 
High Court of Orissa under Articles 226 and 227 of the Constitution for a writ 
quashing the entire proceedings before the Tribunal beginning from the charges 
and culminating in the order of dismissal and directing the State of Orissa to forbear 
from giving effect to the order of dismissal and for a declaration that he be deemed 
to have continued in his office as Sub-Registrar. 


Before the High Court the officer submitted that the order of dismissal was void 
‘because the rules relating to the holding of an enquiry against non-gazetted public 
servants called the Disciplinary Proceedings (Administrative Tribunal) Rules, 1951 
were discriminatory, and that in holding the enquiry against him the Tribunal had 
violated the rules of natural justice. The High Court held that the findings of the 
“Tribunal on charges 1 (a) and 1 (e) were vitiated because it had failed to obseve 
the rules of natural justice, but they held that the findings on charges 1 (c), 1 (d) 
(corruption charges) and charge (2) relating to possession of means dispropor- 
tionate to the income were supported by evidence and were not shown to be vitiated 
‘by non-observance of rules of natural justice. The High Court directed that the 
findings in respect of charges 1 (a) and 1 (e) be set aside as being opposed to the 
rules of natural justice, but at the same time observed that the findings in respect 
of charges 1 (c) and 1 (d) and charge (2) need not be disturbed. The High Court 
further observed that it would be left te the Government to decide whether on the 
‘basis of those charges the punishment of dismissal should be maintained or else 
whether a lesser punishment would suffice. It is from this decision that the State 
of Orissa appealed to the Supreme Court, a certificate of fitness having been granted 
by the High Court under Article 132 of the Constitution. It is unnecessary to refer 
to that portion of the judgment of the Supreme Court dealing with the constitutiona- 
lity of the rules involved in that case. What is relevant for the present purpose is 
only the judgment of their Lordships dealing with the question of the power of the 
High Court to interfere in matters of disciplinary proceedings. ‘Their Lordships 
observed that the constitutional guarantec afforded to a public servant is that he 
shall not be dismissed or removed by an authority subordinate to that by which he 
was appointed, and that he shall not be dismissed or removed or reduced in rank 
until he has been given a reasonable opportunity of showing cause against the action 
proposed to be taken in regard to him. Their Lordships made it clear and have 
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expressly said that the reasons which induce the punishing authority, if there has 
been an enquiry consistent with the prescribed rules, are not justiciable, nor is 
the penalty open to review by the Court. The following is the relevant passage : 


“Ifthe High Court 38 satisfied that ifsome but not all of the findings of the Tribunal were 
‘unassailable’, the order of the Government on whose powers the rules no restrictions in 
determining the appropriate punishment are placed, was final, and the High Court had no 
jurisdiction to direct the Governor to review the penalty for as we have already observed the order of 


on any finding as to substantial misdemeanour for which the punishment can tre ag Imposed, it 
is not for the Court to consider whether that ground alone would have weighed with the authority in 
dismissing the public servant.” 


The instant case is clearly distinguishable from the case decided by the Supreme 
Court. The High Court of Orissa directed the State to review the question of 
punishment afresh on the ground that the delinquent officer could be found lawfully 
guilty only in respect of some of the Charges against him and not all. As we under- 
stand the decision of the Supreme Court its ratio is that if there is a valid substra- 
tum of a finding of guilt upon which the inflicted unishment may rest it would 
mot be the province of the Court in the exercise of its extraordinary jurisdiction 
under Article 226 of the Constitution to weigh the adequacy of the punishment as. 
against the finding of guilt. The question of punishment being one purely within 
the exclusive jurisdiction of the Government there should be no transgression of that 
jurisdiction by the Court. If, on certain proved charges a punishment is awarded. 
by the Government the Court has no Jurisdiction to cancel that punishment only 
because in its view the finding on some of the charges cannot be sustained. The 
present case is, however, not one of that description and, in our opinion, it does not 
fall within the ambit of the ruling of the Supreme Court. We have found that the 
proceedings are vitiated by contravention of Article 311 of the Constitution. We 
have held that an officer cannot be punished for suspicious conduct of having re- 
ceived illegal gratification without proof of evidence in support of such conduct. 
If we were to accept the contention of the learned Additional Government Pleader 
that disciplinary proceedings should not be quashed unless and until the officer is 
acquitted of all the charges framed against him, it might lead to inconvenient results 
jeopardising the rights of public servants and depriving them of the constitutional 
safeguards in their favour. Let us take an example. An officer is charged with 
having received illegal gratification and is also charged with impropriety in discharg- 
ing his official functions by having left the headquarters without the permission 
of his superior officer. The officer pleads guilty to the second charge and admits 
that he acted indiscreetly in going away from headquarters without permission. 
But, he denies that he received any illegal gratification. The authority finds that 
the officer is guilty of corrupt practices not on evidence of payment and receipt of 
illegal gratification but upon hearsay and repute evidence. The officer is dismissed 
from service on a finding of this two-fold charge. Can it be said that the High Court 
in exercise of its writ jurisdiction cannot quash the entire proceeding; on the ground 
that the officer has been awarded the extreme punishment of dismissal practically 
on a charge of corruption said to have been established by suspicion? Itis of course 
clear that, if in such a case the officer had been charged only with the minor offence 
of having departed from the headquarters without permission and found guilty, 
no reasonable and judicial-minded authority would have thought of dismissal as a 
just and appropriate punishment. This problem, however, does not arise here, 
but we are only mentioning it to emphasise that the contention urged on behalf 
of the State cannot be accepted without any qualification or reservation. The 
Court issuing a writ cannot usurp the functions of the disciplinary jurisdiction of the 
Government over their employees, but it cannot be deterred from enforcing the 
provisions of Article 311, though it mi ght have the indirect consequence of interfering: 
with something which was within the exclusive competence of the Government. 


In the result, the petition fails and is dismissed with costs. 
K.L.B. — N Petition dismissed 
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IN THE HIGH GQOURT OF JUDICGCATURE AT MADRAS. 


PRESENT :—Mr. S. RAMACHANDRA IYER, Chef Justice anD Mr. Justice K.S. 
RAMAMOURTI. 


The Workers of the Buckingham and Carnatic Gompany, by 
the Binny and Buckingham Carnatic Company Emplo- 


yees’ Union. .. Petitioners* 
v. 
The Commissioner of Labour and Chief Qonciliation 
Officer and others .. Respondents. 


Industrial Disputes Act (XIV of 1947), section 12—Conctliation Officer —Role in settling industrial dis 
—Uhnion representing majority of workers and Mahagement—Bona fide settlement of dispute with the help of 
Conciliation Officer—Settlement binding on all workers—Settlement of dispute with the help of Conciliation Offices 
and settlement without his help—Distinction, in binding nature of—Public utility seroice and non-public utility 


a arr abla ita and procedure in Conciliation proceedings—Drstinction—Public utility service—Notice 
of strike, not a condition IEA for an industrial dispute to arise—Section 20 (1)—Fiction as to the date of 
commencement of conciliation proceedings. 


The Management employed about 13,000 workers in its various departmenis. There were 
1 workers in the Engineering Department. 7,000 workers were members of Madras Labour 
nion that was formed in 1918 and recognized by the Management since 1934. Only 436 out of 
1,300 of the workers in the Engineering, Department were members of the Madras Labour Union. 
About 808 workers in the Engineering Department were members of the Employees’ Union. The 
present dispute was concerned with the wages of the workers in the Engineering artment. ‘The 
Madras Labour Union with the help of the Conciliation Officer, entered into a settlement with the 
ent. The Employees’ Union was also invited to participate in the discussions. On the 

validity and binding nature of the settlement on all the workers, 


Held, under the Industrial Disputes Act, the Conciliation Officer is an independent agency creat- 
ed with a view to promote industrial peace by making available governmental] facilities in the process 
of collective bargaining. 


When there is an industrial dispute brought up for conciliation at the instance of one union re- 
presenting the workmen, that union is no doubt the bargaining party. But the bargain being made 
with the assistance of the Conciliation Officer, can be expected to be fair to all the workers including 
those who are not members of the union. It is this principle that distinguishes a mere settlement 
between one union and the management by direct approach anda settlement reached after concilia- 
tion. 


__ A defined department in industrial establishments may have a union of its own. Each union 
will perhaps be competent to raise an industrial dispute on behalf of their members if they are suffici- 
ently large. A conciliator too might help in that process. 


But at the same time a management will not be bound to recognise any union which has not a 


majority of its employees on its rolls. ~It can, for its purpose of collective bargaining, recognise a union 
which has a majority of its employees, 


It cannot obviously recognise a union which has only a minority of the total number of its em- 
ployees which might even be majority in any single department. To accept such a principle would 
give room for abuse and lead to inconvenient results. 


When the management negotiates with the recognized union, and so long as negotiations for 
settlement are conducted bona fide, there is nothing which would invalidate a settlement when it has 
been done through the conciliation proceedings. 


Section 18 of the Act makes a distinction between a case of settlement without the aid of the 
Conciliation Officer, and one arrived at with his help or which is the result of an adjudication by a 
Tribunal functioning under the Act. The settlement arrived at without the intervention of the Con- 
ciliation O.fHizer will only bind the parties thereto, and in the other case it will bind all the workers 
whether parties or not. i 


There exists no doubt a distinction in the matter of commencement and rules of procedure between 
conciliation proceedings with respect to a public utility service and a non-public utility industry. 
But that oo set mean that no industrial dispute can arise in a public utility industry unless there be 
a notice of strike. 


Section 20 (1) of the Industrial Disputes Act cannot be read as containing an enumeration ofall 
cases where conciliation proceedings could be initiated. That provision merely creates fiction as to 
thedate of the commencement of conciliation proceedings. ne that in regard to industrial dis- 
pute where notice of strike is given, it will be deemed to commence on the date on which notice of 
, strike was given. In allother cases the date of commencement will be the date on which the Con 
ciliation O gives notice of his intention to conciliate. 





* W.P. Nos. 598 and $31 of 1963. l Sth August, 1963. ` 
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Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith, the High Court 
will be pleased to issue a writ of certiorari calling for the records in proceedings A-5 
No. 4042 of 1963 together with the memorandum of settlementsigned by the and 
respondent and grd respondent under section 12 (3) ofthe Industrial Dispu‘es Act on 
the file of the Commissioner of Labour and Chief Conciliation Officer and quash 
the report of the first respondent and the memorandum of settelment, dated goth 
May, 1963 and for issue of a writ of mandamus directing the first respondent to for- 
bear from giving effect to the settlement entered into between the management of the 
Buckingham and Carnatic Co. Ltd., (second respondent. herein) and the Madras 
Labour Union, Madras (third respondent herein) on goth May, 1963, as being in 
contravention of section 12 (3) of the Industrial Disputes Act. 


S. Govind Swaminathan, for B. Lakshminarayana Reddy, S. Mohan Kumaramangalam 
for K. V. Sankaran and K. Ranganathan, for Petitioners. 

Advocate-General (V. K. Thiruvenkatachari), Additional Government Pleader 
(V. Ramaswami), K. Rajah Iyer, for King & Partridge, and B. R. Dolia for Aiyar & 
Dolia, for Respondents. 

The Judgment of the Court was delivered by 


Ramachandra Ayyar, C.7.:—These two petitions have been filed by the Bucking- 
ham and Carnatic Gompany’s Emp'oyees’ Union and the Madras Textile Workers’ 
Union purporting to act on behalf of the workmen employed by the Buckingham 
and Carnatic Company Limited for the issue of a writ of certiorari and mandamus 
respectively calling in question a settlement of an industrial dispute reached during 
the course of conciliation proceedings on goth May, 1963, between the manage- 
ment and the workers as represented by the Madras Labour Union, the third res- 
pondent herein. Before we begin to set out the facts which have given rise to the 
present proceedings we shall first give a few facts regarding the parties to the present 
dispute. 

The Buckingham and Carnatic Company, Limited, to be referred to hereafter 
as the management or as the mills is running one of the premier textile millsin the 
State which has been declared to be a public utility service under section 2 (n) (vi) 
of the Industrial Disputes Act, 1947. It employs about 13,400 persons, about 
1,000 of whom belong to Staff Union, are not concerned with the present dispute. 
The rest of them are industrial workers who do duties in about fifteen departments 
into which the activities of the company are divided. The engineering section is 
one such department that employs about 1,300 workmen. 


For quite a long time the majority of the workers in the mulls have been members 
of a union known as the Madras Labour Union (third respondent) who will be re- 
ferred to as Labour Union. Seven thousand seven hundred and ninety-four 
workers are members of this comparatively ancient institution, which was formed 
in the year 1918. The management has recognised it since 1934 as the representa- 
tive body of their workers. This is quite in conformity with the criterion laid down 
for the recognition of labour unions by the managements under the tripartite 
conclusions which require that where there are severa! unions in an industry or esta- 
blishment, the one with the largest membership should be recognised. 


Although the Madras Labour Union has on its rolls more than 5 5 per cent of 
the total number of workers employed by the management, a majority of the workers 
in the engineering department have kept themselves out of it, it having only 436 
workers from that department on its rolls. 


There is another union (petitioner in Writ Petition No. 598 of 1963) in which 
about 808 persons working in‘ the engineering section of the company are 
members ; that is B. & O. Company Employees’ Union (which will be referred to 
hereafter as the Employees’ Union) the petitioner in the first of the above two 
cases. 


The petitioner in the second Writ Petition, Madras Textile Workers’ Union has 
come into existence quite recently after the settiement had taken piace. That 
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Union has been registered only on 4th June, 1963, having come into existence a 
few days earlier. It is claimed that about 1,000 workers in the Mulls of whom two- 
hundred belong to the engineering department seceded from the Madras Labour 
Union and have come to owe allegiance to the new Union. As this union was not 
in existence on the materia: dates, it has no special case of its own apart from support- 
ing the stand taken by the Employees’ Union, and so no further reference need be 
made to it in the course of this judgment. The Employees’ Union will be referred 
œin this Judgment as the petitioner. 


The present disputg is concerned. with the wages of workers in the engineering 
department of the company. Scales of pay of workmen in that department were 
fixed by arbitration in the year 1957. Subsequently wages were increased from 
ist January, 1960, suitably to the benefits conferred under the recommendations of 
the Central Wage Board for Cotton and Textile industry. These recommendations 
are to be current till 31st December, 1964, but it was recognised by the Board thate 
in the interim period, wages could be increased commensurate with increase in. 
production. 

During the middle of 1962, there was a dispute between the workers and manage- 
ment in regard to bonus payable by the latter to the former for the year 1961. That 
was settled by conciliation proceedings in which the management, Einioes 
Union, the Labour Union and the Staff Union participated. 


On the goth day of May, 1961, the Madras Labour Union raised an industrial 
dispite regarding revision of wages of the workmen employed in the engineering 
section. ‘The Government declined by its order, dated 23rd June, 1961, to take any 
action on it, as the workers in that department were being paid as much as other 
workers in the textile industry ; they also held that there was no case for increase 
of wages till 31st December, 1964. 

Five months Jater, the Employees’ Union made a similar demand on behalf of 
the workers in the same department. This formed the subject-matter of certain 
conciliation proceedings and the Government after receiving the report of the Con- 
ciliation Officer (Labour Commissioner), by its order, dated 28th May, 1962, held 
that there was no justification for an increase in wages. 

A few days later, the former union, namely, Labour Union took up again the 
same question ; they even threatened to stage a strike, if their demands were not. 
met. This demand formed again the subject-matter of conciliation proceedings. 
During the discussions before the Commissioner for Labour, the representatives 
of the management offered to take up the question of reorganisation of the engineer- 
ing department and also a revision of wages of the workmen therein conformable 
to such rationalisation, before the end of the year. ‘That offer was recorded. The 
Government on a consideration of the report of the Conciliation Officer held again. 
that there were no grounds to reconsider their original decision not to refer the dis- 
pute for adjudication. 


The management which was busy with the reorganisation of their other de-- 

nts could not devote attention to the reorganisation of the engineering section 

till 15th March, 1963. The Labour Commissioner, interested as he was in the wel-. 
fare of workmen and in the preservation of industrial peace, reminded the manage- 
ment of their promise by two letters, dated 4th February, 1963, and 2nd April, 
1963, requesting them to expedite the matter. On the 8th of Apru, 1963, the mana-. 
gement got ready with their scheme and put the same for the suggestions from the 
Labour Union. On the same day, the Employees’ Union met ; they issued a warn- 
ing to the management against their entering into any agreement with the Labour- 
Union in regard to demands of workers in the engineering section whom it was 
imed, they (the Employees’ Union) could alone represent. Just on the pre- 
vious day, the Union appears to have resolved by a majority to conduct a strike.. 
The management then issued a notice informing the workers that the proposals 
relating to the workmen in the engineering department were ready and had been 
taken up with the Labour Union and that discussions thereon had started even on 
the 8th April, 196s) and advising them not to.take any action. There can be little: 
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‘doubt that the Employees’ Union for whom the public notice was intended were 
fully cognizant of the fact that the management had a scheme of rationalisation and 
they were holding discussions with the Labour Union, which was the recognised 
body to represent the workers. l 
But the Employees’ Union persisted in their attitude and by their letter, dated 
15th April, 1963, they issued a notice of an intended strike. That notice did not 
‘conform to the provisions of Rule 59 of the Madras Industrial Disputes Rwes, 
and this was pointed out to them by the Labour Commissioner in his reply, dated 
2ist April, 1963. He alo appealed to the Union not to resort to any strike parti- 
‘cularly in view of the national emergency. He said : 
“You may await the result of the talks which are shortly to be held at this office, in pursuance 


of the correspondence following the orders already passed by Government on the conciliation 
reports of the Labour Officer in this matter.” 


“The reference in that letter was obviously to the scheme of rationalisation put 
forward by the management in furtherance of their previous assurance given to 
the Government. : 2 

Discussions with the Madras Labour Union proceeded. There were occasions 
in which it appeared as if the talks would break down. The Labour Commissioner 
who took up the task of conciliation, had talks with them on the 2nd and grd of 
May, 1963. He had also separate talks with the representatives of the manage- 
ment of the Labour Union and the Employees’ Union. The Labour Union appears 
io have been very earnest in the matter of bargaining for a settlement most favoura- 
ble to the workmen. The talks did not, however, proceed smoothly ; the two bar- 

„gaining parties failed to reach an agreement. The Labour Conciliation Officer 
then took the initiative and invited the parties to meet him on the 2gth of May, 
1963 to see if conciliation could be effected through his good offices. The Emplo- 
yees’ Union was also invited for talks on that date. The Labour Union raised ob- 
Jections to the scheme of wages fixed for e‘ght categories of employees and also in 
respect of acting and promotion allowances. The Conciliation Officer suggested 
‘certain Improvements to the scheme : these were accepted by the parties. On the 
following day, all the parties were separately apprised of the full details of the scheme, 
the improvements suggested by the Conciliation Officer and the final acceptance 
of the same. Copies of the draft settlement incorporating the accepted terms were 
handed over to the Management, the Labour Union and the Employees’ Union. 
After some discussion, the Labour Union finally accepted the terms of the draft 
settlement. But the representatives of the Employees’ Union who had till then been 
only urging that their Union should not be left out of negotiations, and that they 
would accept any terms which the first respondent (Conciliation Officer) would 
consider as fair and reasonable, declared suddenly that they could not accept the 
settlement. The Labour Union which was satisfied, that the settlement reached 
was a fair and reasonable one, appended its signature to the settlement. So too the 
management did on goth March, 1963, in accordance with section 12 (3) of the Act. 


Conformably to the terms of the settlement, the new scheme was brought into 
force on Ist June, 1963. On that day, the engineering department worked smoothly. 
None of the workers did anything to indicate a non-acceptance of or a protest 
against the scheme. On the following day, however, there was a stay-in-strike 
by about 400 workers. ‘The management then decided to admit to work only those 
workers in the engineering section who were agreeable to work on the terms of the 
revised settlement. A large number of workers agreed to work ; others began to 
follow them day by day with the result that by 14th June, 1963, when a lock-out 
was declared for some other reason} over four hundred workers of the engineering 
‘department had come to work. In the meanwhile the Employees’ Union as well 
as the newly formed Textile Workers’ Union filed these applications under Article 
226 of the Constitution challenging the validity ofthe conciliation proceedings which 
resulted in the settlement of 30th May, 1963. 


The learned Advocate-General, who appeared for the management did not raise 
any objéction about the ‘maintainability of the Writ Petition ‘under Article 226 
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of the ConStitution : on the other hand, he intimated that the management were 
anxious to have an adjudication on the*validity of the industrial settlement now im- 
pugned. But Mr. Dolia appearing for the Labour Union argued, that no writ 
in the nature of a certiorari could lie to quash. the settlement arrived at through the 
good offices of the Commissioner fur Labour, ae what was arrived at was purely a 
contractual arrangement with the help of an administrative authority. This objec- 
tion does not, however, take note of the existence of the second of the petitions for 
the issue of a writ of mandamus or other appropriate writ for directing the Commis- 
sioner for Labour not to give effect to the settlement. If the settlement arrived at 
is to be regarded as void? as indeed is the case for the petitioner, there could be no 
objection to the maintainability of the petition ; we, therefore, overrule this preli- 
minary objection. ; 


In the affidavit filed in support of the first of the two petitions, it has been 
suggested that the management in collusion with the Labour Union has brought 
about the settlement. There is, however, no basis for the suggestion. The Union 
which has on its rolls a number of workers from the engineering department, has 
been pressing their claims on more than one occasion. It was that Union alone that 
took a real interest in the rationalisation of the scheme put forward by the manage- 
ment and carried on subsequent negotiations with the help of the Conciliation Officer. 
The Employees’ Union had throughout that period been merely watching the pro- 
ceedings. The Labour Union has at any rate since 1934 been the sole and acere- 
dited representative of the workers in all matters of Aa bargaining with the 
management. There is no reason suggested why it was interested in letting them 
down in the instant case. Admittedly the settlement provides for fixation of scales 
of wages slightly better than those of similar categories of workers in textile depart- 
‘ments in other places as fixed by the Industrial Tribunal. A substantial percentage 
of workmen will get the benefit of increased wages thereunder; the rest of them will 
retain their existing scales of wages. No prejudice had, therefore, been caused 
to the workers by the settlement. The Employees’ Union was fully aware of the 
rationalisation of the proposals and of the talks’ held by the Labour Union with the 
management almost from the very beginning. The materials now on record make 
it clear that the Employees’ Union was prepared to leave the responsibility of bar- 
gaining to the other Union as the management recognised that alone. We are," 
therefore, of upinion that the settlement reached on goth May, 1963, with the assist- 
ance and through the good offices of the Conciliation Officer was entirely a bona fide 
-one conceived in the interests of the workers concerned in the engineering department. 


Mr. Govind Swaminathan appearing for the petitioner did not seriously attempt. 
to support the petitioner’s case on any ground of improper motive on the part of 
any of the parties to the bargain. Learned Counsel attacked the settlement as 
not having been brought about bona fide in the sense that the bargaining units did 
not do so with due care and caution with fairness to the workers, a3 they had not 
dealt with the petitioner who cou'd alone represent the majority of the workers 
in the engineering department. It was contended that as the petitioner initiated 
the dispute, they being thus vitally interested in its outcome, any settlement without 
their concurrence should be regarded as void and as having no legal effect. Reliance 
was placed in this connection to certain decisions to support the argument, that as 
it was competent to an union like the Employees’ Union to raise an industrial dis- 
pute, a settlement of such dispute consequently without its concurrence would be 
no settlement at all. In Newspapers Lid. v. Industrial Tribunal, it was held by the 
Supreme Court that it was not necessary that a registered body should sponsor a 
workman’s case to make it an industrial dispute but that it would be sufficient if a 
body of workmen either acting through their union or otherwise, sponsored the 
case. That would constitute an industrial dispute. In B. @ C. Co., Lid. v. 
B.& C. Mills Staff Union*, this Court held further that in such a case it would not be 
necessary that it should be backed up by a majority of the total number of employees 





1, A.LR. 1960 S.C. 1328 : (1960) 2 L.L.J. 37. 60. 
2. (1959) 2 M.L.J..516« I.L.R. (1960) Mad. 
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under a management. On the other hand, where there are several well-defined. 
sections having regard to the nature of the work in which they are employed, a dis- 
pute raised by a few of the workmen in one of such sections, if that were taken up- 
by a substantial number of persons employed in that section, would constitute an 
industrial dispute. 


These cases are only authorities for the proposition as to when the industrial 
dispute as distinguished from an individual dispute can be Said to arise. The term: 
“Industrial dispute” as defined in the Act means any dispute or difference between 
employers and employees or between employers and workmen or between work- 
men and workmen which is.connecied with the employnient or non-employment 
of the terms of employment or with the conditions of labour of any person. Ifa 
trade union takes up a dispute of the kind referred to though raised only by one 
or few workmen, it will be an industrial dispute. What is, therefore, necessary to 
constitute an industrial dispute is that it should relate to one of the matters specified 
in the section and should have been raised at the instance of a body of workers. A 
trade union as such is not referred to in the definition. But as a trade union repre- 
sents its members, the raising or sponsoring of a dispute by it, is regarded as having 
the backing of its members. Essentially speaking the parties to the dispute will be 
the management on the one hand and the employees on the other. Vide The 
Manager, Hotel-Imperial v. The Chief Commissioner and others’. 


Secondly, a trade union has a right to represent ite members in any enquiry 
or conciliation of an industrial dispute. See section 36 of the Act. There car 
be no doubt, therefore, that the Employees’ Union can on behalf of its members. 
raise or sponsor an industrial dispute or represent its members’ interest in proceed- 
ings initiated consequent on an industrial dispute. Thatis all what that union: 
would be entitled to. 


_ But the question in the present case is not whether the Employees’ Union is- 
competent to raise an industrial dispute but whether a conciliation settlement with a 
union (which had an equal right to raise a dispute) that has been recognised by 
the management, will bind all the workers. 


A conciliation is more or less a matter of negotiation between the parties. 
The function of a conciliator is to bring the management and the workers together 
with a view to enter into discussions on the points in dispute and to discover means 
of settlement acceptable to both. Under the Industrial Disputes Act, the Concilia- 
tion Officer is an independent agency created with a view to promote industriak 
peace by making available governmental facilities in the process of collective bar- 

ining. His presence and participation at the discussions does often facilitate an 
objectivity of approach in the matter of the bargain between the management and 
the labour. In the words of Sinha J., in R.C.G. Club v. W.B. State*, the main task 
of the Conciliation Officer is to go from one camp to the other and find out the great- , 
est common measure of agreement. He has to investigate the dispute and do all ` 
such things as he thinks fit for the purpose of inducing che parties’ to arrive at a 
fair and amicable settlement of the disputes. 


Therefore, when there is an industrial dispute brought up for conciliation at 
the instance of the oné union, that union is no doubt the bargaining party. But 
the bargain being made with the assistance of the Conciliation Officer can be ex- 
pected to be fair to all the workers including those who are not members of the 
union. It is this principle that distinguishes a mere settlement between one union 
and the management by direct approach, and a settlement reached after conciliation. 


Further in the present case although there were a number of occasions in 
which both the Labour Union as well as the Employees’ Union raised disputes in 
regard to wages payable to the workers in the engineering departrhent, those disputes. 
were set at rest by the Government. There was, however, a fresh dispute when the 








t 
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rationalisation scheme was put forwgrd by the management: but that dispute 
-was only with the Madras Labour Union : the Employees’ Union which kept itself 
aloof from the negotiations cannot be deemed to bea party to it. Under the 
circumstances one can regard the Labour Union alone as having raised an 
‘industrial dispute with reference to the rationalisation scheme. 

` Again so far as the management is concerned, one can take it, that it has an 
obligation only to bargain collectively with its employees. That would imply 
that it should reckon normally with one spokesman on their behalf who could re- 
present the entire body, of workers. It was this principle which was accepted at 
the Tripartite Conclusions which entitled a union which has a majority ofits workers 
on its rolls co recognition by the management in the matter of negotiations. 

To sum up, a defined department in industrial establishments may have a 
union of its own. Each union will perhaps be competent to raise an industrial 
dispute on behalf of their members if they are sufficiently large. ‘There is nothing to 
prevent a management from negotiating with them. A conciliator too might help 
in that process. But at the same time a management will not be bound to recognise 
any union which has not a majority of its employees on its rolls. It can, for its 
purpose of collective bargaining, recognise a union which has a majority of its 
employees. It cannot obviously recognise a union which has only a minority of 
the total number of its employees which might even be a majority in any single 
department. To accept such a principle would give room for abuse and lead to 
inconvenient results; when, therefore, it negotiates with the recognised union, 
and so long as negotiations for settlement are conducted bona fide, there is nothing 
which would invalidate a settlement when it has been done through the conciliation 
proceedings. 

But Mr. Govind Swaminathan contends that as what the management didin 
the present case was to exclude the Employces’ Union which was vitally interested 
in the settlement from the conciliation talks altogether, the negotiations during the 
‘month of April being conducted only with the Labour Union. This, it was argued, 
was contrary to the provisions of section 36 of the Act which entitles a workman 
who is a party to a dispute to be represented by the union of which he is a member. 
‘There is no substance in his objection. Negotiations for settlement were conducted 
openly and to the knowledge of the Employees’ Union. Every effort was made to 
consider their representations and apprise them of the various proposals and counter 
proposals, and till the very last, the Employees’ Union was willing to accept all 
that the conciliation officer was prepared to regard as reasonable. A complaint 
is no doubt now made that a copy of the proposal was given to them only on the 
30th of May, though the scheme, as such was propounded by the management as 
early as 8th of April, 1963. Factually this is not correct. ‘The Employees’ 
Union must have been aware of the reorganisation scheme almost from the first 
week of April. What was given to them on the later date was the final draft as 
agreed to by the management with the Madras Labour Union. There is, there- 
fore, no justification for the criticism that the negotiations which culminated in the 
settlement were not bona fide. To our minds, it is very doubtful whether in opposing 
the settlement, the Employees’ Union is really influenced by the merits of the case 
or on account of any genuine grievance of the workerswhom they represented : 
Possibly their attitude might be due to chagrin and disappointment at the 
management’s refusal to recognise their staus as a bargaining unit. 

The next attempt of the learned Counsel for the petitioner was to show that 
the settlement effected on 30th May, 1963 was nothing more than an agreement 
between the two signatories thercto, namely, the management and the Labour 
Union, which would not bind the members of the petitioner Union. Section 18 (3) 
of the Industrial Disputes Act states that a settlement of an industrial dispute arrived 
at in the course of conciliation proceedings will be binding not merely on all the 
parties to the dispute but also on the class of persons mentioned in sub-clauses (5) 
(c) and (d). It is argued that as there could have been and indeed there was, nO 
real conciliation in the present case, the provisions of sub-section (1) alone, rather 
than sub-section (4) would apply. = . 
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The former provision—sub-s-ction’ (1)—which was introduced by the Amend- 
ing Act XXXVI of 1956 states that a settlement arrived at by agreement between 
the employer and the workmen otherwise than in the course of conciliation pro- 


ceedings will be binding on the parties thereto alone. 


Before we examine the correctness of the contention, viz., that the settlement 
in the instant case would bind only the workers, who are members of the Labour 
Union, we should first refer to one contention raised by the learned Advocate-General. 
It was argued that an agreement come to between the parties to an industrial dis- 
pute being the outcome of collective bargaining would bjnd all workers although 
the negotiating unit on behalf of the workers was an union not having the entirety 
of the workers as members ; and that in order that such an agreement to be binding 
on all the workers, including those outside the‘contracting union it was not necessar 
that it should have the imprimatur of the Conciliation Officer. The argument was 
developed thus : section 2 (6) as amended in the year 19 56, while defining the word 
“settlement” includes within it, not merely a settlement arrived at in the course of 
conciliation proceedings but one reached outside it, the only requirement being 
that it should comply with certain specified formalities. Section 18 (1) which 
speaks of settlement refers to an industrial and not to an individual dispute. As an 
industrial dispute can be raised by a few with the support of a substantial body of 
workers, it should be inherent in any agreement come to with respect to it, that it 
must bind all. Therefore, an agreement between one union and the management 
so long as it is real and bona fide, will be a settlement under section 2 (p) and would be 
binding on all the parties, viz., the entire body of workers by virtue of section 18 (1); 
there is no need even for the conciliation officer’s participation in it. 

We are, however, unable to accept the argument. Section 18 (1) in terms 
makes a settlement arrived at de hors conciliation proceedings, binding only on the 
parties thereto. That sub-section can refer only to the actual parties to the agree- 
ment. The mere existence of an industrial dispute, cannot clothe the sponsoring 
unit with authority to bind all the workers not represented by it. “What binds the 
workers is the conciliation or an adjudication of that dispute through the agency 
or the authority specified in the Act. 

Section 18 (1) was introduced in the year 1956, with a view to remedy a defect 
in the then existing law. Prior to that amendment, there was no provision to make 
such settlement binding even on the parties thereto, with the result that the workmen 
notwithstanding a settlement could raise an industrial dispute on the identical 
matter agreed upon by-their union. In Trade Union Law by N.A. Citrine (Second 
edition) page. 21, the rule under the Common Law has been stated to be: 


“ Under the ordinary law of contract apart from the enactments to be metnioned below the terms 
ofa collective agreement do not automatically become part of the individual contracts of employment 
which work people enter into with their employers ; an employer and an employee are free in law 
to agree on terms inconsistent with those of a collective agreement, even though they are members of 
the organisations which have concluded the collective agreement. Only if and so far as the term of a 


collective agreement are expressly or tacitly made part of the individual bargain, will they be 


Section 18 (1) of the Act is merely intended to cure that defect in the law and. to 
make an agreement come to with reference to an industrial dispute binding on the 
parties thereto. It is intended to go no further. Ifit were to be binding on others 
as well, there is really no‘need for any reference in sub-section (3) to the binding 
nature of a conciliation settlement. As we indicated. earlier, a conciliation is not 
ths same thing as an adjudication. It is in essence an agreement between capital 
and labour arrived through the good offices of the Government agency. The argu- 
ment of the learned Advocate-General really makes no distinction between sections 
18 (1) and 18 (3). Both it is said, will bind all the workers. = 

It is a recognized rulé that the provisions of a statute should be construed in a 
harmonious manner, there being a presumption against sutplusage. 


II] WORKERS OFB. & C. CO. V. COMMR. OF LABOUR (Ramachandra Iyer, C.J.). 365. 


Section 18 (3) provides specifically for the case of a settlement reached through 
conciliation, being binding on employees other than the actual parties thereto ; 
clause (d) thereto makes it binding on all persons who were employed on the date 
of dispute and those that subsequently come to be employed by the management. 
Learned Advocate-General argues that this provision is intended only to make the 
settlement binding on those that were workmen on the date of dispute, though not 
at the date of conciliation settlement or award, and those that come into employ- 

, ment subsequently. To put it in his own graphic way, a backward and forward 
ambulatory operation of the adujdication is envisaged by section 18 3) and that 
it has no reference to the binding nature of collective bargaining even if it be the 
result ofa negotiation by one union alone. Weare unable to agree. In our opinion, 
it is only by virtue of section 18 (3) {d) that the settelment specified in the section 
becomes binding on persons not actually parties thereto. The normal rule is that. 
no agreement or even a judicial adjudication, will bind persons not parties thereto. 
A trade union can and does only represent its:members. When it enters into an 
agreement with the management, it can do so only on behalf ofits members. Sub- 
section (1) to section 18 is as we said intended merely to make it binding on the 
workers represented by it. There is nothing in the section to justify an extended 
meaning being given to it contrary to the ordinary law that a contract will bind 
only those that are parties to'it. Likewise, section 18 (3) (a) can refer only to the 
actual parties to the settlement or award. Thus section 18 makes a distinction 
between a case of settlement without the aid of the recognised official agency and. 
one arrived at with the help of it or which is the result of an adjudication by a 
Tribunal functioning under the Act. The former will bind only the parties thereto 
the latie: all' the workers whether parties or not. It follows that an agreement 
between one union and the management without recourse to conciliation proceedings 
will only bind the members of that union and not others. 


This view is supported by authority vide Bata Shoe Co. (P.), Lid. v. Ganguly?. 
In Ramnaga: Cane & Sugar Co. Ltd., v. Jatin Chokravoriy?, the Supreme Court while 
enunciating the policy underlying section 18, made certain observations which we 
consider might usefully be set out even. while considering the scope of section 18- 
(1). Gajendragadkar, J., observed at page 972 :— 


“Section 18 (1) provides that a settlement arrived at by agreement between the employer and the- 
workmen otherwise than in the course of consciliation proceedings shall be binding on the parties to- 
the agreement; whereas section 18 (3) provides that a settlement arrived at in the course of conciliation 
proceedings which has become aaor eble shall be binding on all the parties specified in clauses (2), (b) 
ie and (d) of sub-section (3). Section 18 (3) (d) makes it clear that where a party referred to in clause 

a) or (b) is composed of workmen, all persons who were employed in the establishment or part of the’ 
establishment, as the case may be,|to which the dispute relates on the date of the dispute and al] persons- 
who subsequently become employed in that establishment or part would be bound by the settlement. In- 
other words there can be no doubt that the settlement arrived at between the appellant and the Em- 
ployee’s Union during the course of conciliation proceedings on Fe 25, 1954, would bind not 
only the members of he said union but all workmen employed in the establishment of the appellant at 
that date. That inevitably means that the respondents would be bound by the said settlement even 
though they may belong to the rrval union. In order to bind the workmen it is not necessary to show 
that the said workmen belong to the union which was a party to the dispute before the conciliator. The 
whole policy of section 18 appears to be to give an extended operation to the settlement arrived at in 
the course of conciliation proceedings and that is the object with which the four cagegories of 
persons bound by such settlement are specified in section 18, sub-section (3).” 


In an earlier case, namely, Associated Cement Companies v. Their Workmen®, consider- 
ing the effect of the same section, the Supreme Court observed : — 


“ Tt is thus clear that though an industrial dispute may be raised by a group of workmen who may 
not represent all or even the majority of workmen still, if the said dispute is referred to the industrial 
tribunal for adjudication and an award is made, it binds not only the parties to the dispute or 
other parties summoned to appear but all persons who were employed in the establishment or who 
would be employed in future are also governed by the award;-in other words, the effect of section 18 15 
that an award properly made by an industrial tribunal governs the employer and all those who 
represent him under section 18 (c) and the employee who are parties to the dispute and all those 
who are included in section 18 R and (d).” 


a1 (1962) 18.C,J. 8 :, (1961) 3 S.C.R. 308. 794 (1960) 3 S.C.R. 968 (972). 
[ 2. (1960) S.C.J. 1246: (1960) M.L.J. (Crl.) 3. (1960) S.d.J. 1164 : (1960) 1 S.C.R. 703e 
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The observations must apply with equal forçe to the binding nature of a settlement 
arrived at during the course of the conciliation proceedings, as section 18 compre- 
hends such stetlement as well. 


Where the provisions of section 18 (3) do not apply as in the case of an 
agreement or settlement come to outside conciliation proceedings between a union 
consisting of only a part of the workers and thc management section 18 (1) will 
make it binding on the members of that union alone and not others. 


The case for the respondents is that the settlement arrived at on zoth May, 
1963, was one come to in the course of conciliation proceedings and would derive 
its efficacy under section 18 (3) which would render it binding on the members 
of the Employees’ Union and other workers+as well. 


The operation of section 18 (3) is however sought to be got over on the side 
of the petitioner by an argument that the settlement in question was not the out- 
come of any genuine conciliation proceedings and indeed there could not be any 
under the law. 


_Mr. Govind Swaminathan argued that although several disputes were raised 
during the years 1961 and 1962 regarding increases of wages of the workers in the 
engineering section, those disputes resulted in nothing as they were not countenan- 
ced by the Government when they declined to make a reference under section 10. 
‘There being thus no pending dispute, the only basis for assuming any such dispute, 
could be the strike notice issued by the petitioner on 1 5th April, 1963. That notice 
being Invalid, section 20 (1) would not apply and there would in law be no industrial 
dispute in existence to give authority or scope for the Conciliation Officer to inter- 
vene. So the argument ran. Mr. Sankaran who appeared for the petitioner in the 
second of the two petitions went even further when he contended that no industrial 
dispute relating to a public utility concern could ever. take place except following 
the issue of a strike notice or lock-out, etc. 


The latter argument proceeds on a complete misapprehension of section 12 
of the Act and of rules 22 and 28 of the Madras Industrial Dispute Rules. There 
exists no doubt a distinction in the matter:of commencement, and rules of procedure 
between, conciliation proceedings with respect to a public utility service and a 
non-public utitlity industry. But that does not mean that no industrial dispute 
can arise in a public utility industry unless there be a notice of strike. Section 
12 (1) says that wheré an industrial dispute exists or is apprehended the Conciliation 
Officer, may, or where the dispute relates to a public utility service anda notice 
under section 22 has been given, shall hold conciliation proceedings in the prescri- 
bed manner. Under that provision jurisdiction is given to the Conciliation Officer 
wherever an industrial dispute exists or is apprehended to initiate Conciliation pro- 
ceedings. Generally speaking, it invests a discretion in him to initiate such pro- 
ceedings. But no such discretion is given in the case of a public utility service. 
Where once a strike notice has been given in such a case he will be bound to initiate 
conciliation proceedings. That cannot obviously mean that in the case of a public 
utility cagcern, if there were no strike notice there could not be an industrial dis- 
pute or even an apprehension of a dispute. 


One of the paramount objects of the Industrial Disputes Act is to avoid indus- 
trial unrest, to secure industrial peace and to provide a machinery to secure that 
end. Conciliation is undoubtedly the most desirable way to secure that end. It 
will be extremely anamolous if one were to hold that while that machinery will be 
available when there is only an apprehension of an industrial dispute in an ordinary 
industry, there would be no scope for it in a public utility concern unless the 
workers give strike notice or the management has taken the extreme step of im- 
posing a lock-out. 


There is, however, no warrant for such a view being taken on the terms of 
section 12, where the conciliation officer is given the discretion to initiate concilia- 
tion proceedings with respect to all industries, whenever an industrial dispute exists 


{ 
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or is apprehended. It follows that the jurisdiction of the Conciliation Officer 
cannot be confined only to cases where strike notice has been issued in the case of 
public utility concern. 


Now turning to the more substantial argument advanced by Mr. Govind Swami- 
nathan, we are of opinion that section 20 (1) cannot be read as containing an enu- 
meration of all cases where conciliation proceedings could be initiated. ‘That 
provision merely creates a fiction as to the date of the commencement of concilia- 
tion proceedings. It says that in regard to an industrial dispute where notice of 
strike is given, it will be deemed to commence on the date on which notice of strike 


_was given. In all other cases the date of commencement will be the date on which 


the Conciliation Officer gives notice of his intention to conciliate. 


Conciliation being necessary in all cases of industrial disputes, whether there 
exists a threat of strike or not, the statutory machinery should be available for all 
of them. Section 20 (1) provides only for one type of disputes, t.e., where there: 
has been a notice ofstrike. Neither that provision nor rule 22 can imply that there 
could be no conciliation with respect to cases wherea dispute exists without a 
strike or threat of a strike. The purpose of section 29 is merely to fix a date, when. 
the dispute arises with a strike notice. In other cases, there was no need for any 
statutory fiction as the conciliation proceedings could be said to commence when the 
Conciliator took up the matter. On that basis the industrial dispute in this case 
can be said to have commenced early in May, 1963. 


It was, however, argued that factually there had been no industrial dispute in 
existence so as to vest a jurisdiction in the Conciliation Officer under section 12 to. 
bring about a settlement. It issaid that asfrom the year 1961 both the Employees’ 
Union and the Labour Union raised disputes in regard to wages of workers in the 
engineering department, but the Government had turned down their request for 
reference under section 10 or even for an arbitration; the unions did not also 
pursue the matter. There was, therefore, itis said, no dispute. That cannot mean 
that a dispute did not exist even in a moribund state. Indeed at the time of enquiry 
by the Labour Commissioner during the close of the year 1962, the management 
gave an assurance that they would revise the scales of pay in appropriate cases by a. 
scheme of rationalisation. That assurance evidently satisfied the workers for the 
time being. Much, therefore, depended on the scheme ; if it failed to satisfy the 
workers, as indeed it did, the dispute would undoubtedly revive. Indeed the Labour 
Union took up the matter with the management and during the parleys that 
followed a fresh dispute in regard to reorganisation ensued. At any rate it can be 
said that the original dispute stood revived. We cannot, therefore, agree with the 
learned Counsel for the petitioner that factually there was no dispute in existence 
to be conciliated. : 


Tt was not asif, although it was so contended, that the Madras Labour Union: 
put up a sham fight. From the beginning that Union showed as much earnestness. 
in espousing the cause of the employees in the engineering branch as the Emplo- 
yees’ Union ; indeed it did even better. It took up for discussion the proposals 
for reorganisation with the management and the discussion continued for nearly a 
month till both the parties reached a stage where no further progress could be 
made. It was then that they went before the Conciliation Officer. _There is, 
therefore, no basis for the contention that there was no pre-existing dispute for 
that Officer tointervene, nor is there any justification for the criticism that the 
Labour Union merely accepted in toto what all the management said. 


- It has been argued that what took place before the Conciliation Officer was 
a mere discussion about the-proposal, there being-no need or occasion for that autho- 
rity, to bring about any settlement of conflicting claims. We shall show presently 
that this contention has no factual basis. Indeed the evidence 1s entirely the other 
way. Before referring to it we have to digress a little as to what it is that a Conciliator 
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‘should do, so as to bring the case within section 18 (3). Referring to sectiem 18 
of the Act, the Supreme Court in Bata Shoe Go. v. Ganguly}, held that a settlem on in 
order to be binding should be one reached with the assistance and concurrence of the 
Conciliation Officer. In the present case the Commissioner for Labour took sus- 
tained interest in the matter. He more than once reminded the management of 
the need to expedite the reorganisation proposals ; when he was told that the direct 
talks between the Labour Union and the management had resulted in a deadlock, 
he took up the matter, had separate consultation with the management and the two 
labour unions. In at least as many as ten points of difference between the parties 
he was able to persuade the management to accede to the request of the Labour 
Union. Mr. Dolia appearing for the Labour Union placed before us, a statement 
containing the main differences between the management and the workers and 
how they were settled by the intervention and the kindly offices of the Conciliation 
Officer. Learned Counsel for the petitioner to whom a copy of that statement was 
given was not prepared to deny that the Commissioner for Labour did not take a 
significant part in bringing the contending parties to a settlement by suggest- 
ing improvements on the proposals put forward by the management. The settle- 
ment thus brought about was undoubtedly a right one: for there was in it Iscope 
for earning more wages if there be increase in productivity : qualified employees 
were given places suitable to their talent and there was no reduction of pay to anyone. 
Designations have been changed no doubt and perhaps the chances of promotion 
to the unskilled-worker were remote. It is claimed that the scheme would benefit 
a substantial percentage of workers. Be it as it may, it is not as if the Employees? 
Union who claims to represent the majority of workmen in the engineering branch 
were excluded from discussion: altogether. The Conciliation Officer gave them 
more than one opportunity. If they had any grievance they could certainly have 
told him about it: this, they never did. 


Mr. Govind Swaminathan, however, argued that the Employees’ Union had 
no real opportunity to put forward their grievances as the copy of the draft scheme 
was put in their hands only on 30th May, 1963, by which time everything had been 
settled. That, as we said earlier is not an accurate statement of the position. The 
proposals of the management must have been known to that Union before the first 
week of April, 1963. What-was given to them on 30th May, 1963, was the final 
agreement. It is clear from the affidavit filed by the Conciliation Officer that that 
Union was till the last moment prepared to accept whatever he considered to be 
reasonable. : i i l 

From this it would follow that seċtion 18 (3) alone would apply to this case ; 
that makes the settlement binding on all the workers. We have earlier referred to 
the decision of the Supreme Court in Ramnagar Cane & Sugar Co., Lid v, Jatin 
Chakravorty?, where a distinction between sub-section (1) and sub-section (3 
of section 18 has been broughtout. In Erumeli Estate v. Industrial Tribunal 3, Vaidia- 
lingam, J., observed that a conciliation agreement in respect of common matters 
pertaining to the employees of the establishment though settled between one union 
and the management would be binding under section 18 (3) on all the employees of 
the establishment irrespective of the fact that certain employees were not members 
of the union which signed the settlement or on the ground that they were members 
of some other union which was not a party to the settlement. Our attention was, 
however, invited to a recent judgment of Veeraswami, J. in Management T.S'T. Co, V. 
Industrial Tribunalt, where the learned Judge while recognising that a settlement in 
the course of conciliation proceedings of a dispute raised by the workmen belonging 
to a particular union would be binding onali the workmen of the establishment even 
though the other workmen who belonged to another union were not parties to the 
agreement....held that where there were two identical industria] disputes which 


1. (1962) 1S.CJ. 8: (1961) 3 S.C.R. 308. 3, (1962) 2 LLJ. 144. 
2. 1960 S.G.J. 1246 : (1960) MLJ. (Crl.) 4 ALR. 1963 Mad. 79. 
794 : (1960) 3 S.C.R. 968 
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formed the subject-matter of conciliation before the same Conciliation Officer, there 
was nothing in the Act‘to hold that the stttlement reached in the course of the con~ 

ciliation between the management and one set of workers or their Union would 

automatically bring to an end the conciliation pending with reference to the other 

but identical dispute before the same officer. In the latter case the learned judge 
held that the settlement would not bind the entirety of the workers, Itis unmneces- 
sary for the purpose of this case to consider whether that view is correct or not ; 

for, here, there was only one matter for conciliation, namely, that relating to the 

reorganisation proposals raised by the Labour Union. In such a case where the 

settlement arrived at was as a result of conciliation, that Union can be held entitled- 
to sign the agreement. Such a settlement would be binding upon the members 

ofthe other Union as well. There is thus no scope for the application of the principle 

laid down in Management, T.S.T.Co. v. Industrial Tribunal’. But we may in passing 
observe that the view taken in that case might require further consideration. For 
one thing the principle laid down appears to be opposed to the rule underlying the 

sanctity of collective bargaining and of the provisions of section18 (3) as interpreted 
by the Supreme Court in Ramnagar Cane and Sugar Co., Ltd. v. Fatin Chakravorty*: 

A settlement reached in the course of conciliation proceedings has been placed by the 
statute on a higher footing than a mere agreement between the parties. The fact 
that one Union did not join in such a settlement on the ideritical subject-matter of 
dispute, cannot obviously affect its binding character‘on all the employees, irrespec- 
tive of their participation or non-participation; the binding nature of the 
settlement depends on the statute. , 


For the reasons stated above we are of opinion that the-settlement entered’ into 
in the present case on 3oth March, 1963 between the management and the Madras 
‘Labour Union is a bona fide one resulting as it did through conciliation effected between 
the parties by the Conciliation Officer, and that it would bind the entire body.of 
-workers including the members of the two Unions which have filed the present Writ 
Petitions. Rule nisi will, therefore, be dismissed. Thé petitions will be dismissed 
with costs. i 


V.S. T eee ` Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 


PRESENT ::— MR. S. RAMACHANDRA -IYER, Chief Justice Mr. JUSTICE 
M. ANANTANARAYANAN. 
P. Iya Nadar i . .. Appellani* 
D. l 
‘The State of Madras, represented by the Secretary, Indus- 


tries, Labour and Co-operation, Fort St. George, Madras-9 = 
and others ; .. Respondents. 


Land Acquisttion Act (I of 1894) as amended by Act XXXI of 1962), section 40 (1) (aa)—Applicability and 
scope—Acquisttion for company for eigen factory, office canteen, etc.—Notification section 4 and ingui 
cand report by Collector under section 5-A and Notification under section 5—Amending Act coming into force sub- 
sequently—Effect of —Procedure to be followed—Part I and Part VuU—Applicability. 

~ Interpretation of statutes—Gensral and special provisions—Rule as to—Maxim specialia generalibus 
.derogant—Appicabiltty. . 

Under the law as it stood under the Land Acquisition Act (I of 1894) before the Amending Act of 
1962, in the case of acquisitions of land for companies for the purpose of establishing a factory, ctc. the 
‘acquisition should be for public purposes. Whether it be fora anes al sa simpliciter or one made 
for a public company there was no distinction based on the different ures in Part IL and Part VII. 
The only distinction was between’ cases where the State contributed either in whole or in part towards 
the expenses of the acquisition and cases where it did not do so but required the co y for whose. bene- 
fit the property was acquired to meet the entire costs. In the latter type of cases claret Neate could 
-onl¥ be under section 40 (1) (a) and (b). To come within the former the contribution e out of public 
funds need not be substantial. 





1. A.LR. 1963 Mad. 79. 
2. (1960) S.G.J. 1246 » (1960) M.L.J. (Crl) 
* Writ Appeal No. 53 of 1963, 20th September, 1963. 
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Section 40 (1) (aa), inserted by the Amending Act of 1962 includes within the ambit of Part VII alt 
cases of acquisitions for companies for purposes other than those comprised in section 40 (1) (a) and (6). ` 
Even those acquisitions Which previous to the Amendment, could be made for a company for purposes- 
mentioned in clause (aa) under the provisions of Part II, would thereafter come under Part VII. 
It is a well-accepted principle oflaw that where there is a ific provision in a statute in regard to- 
a particular matter it will orevail over the general provision, epic must be held to apply only to such: 
cases as are not covered by the special provisions in view of the maxim, specialia generalibus derogant. Sec- 
tion 7 of the Amending Act will not cover acquisitions not completed. The Rules framed by the Cen- 
tral Government after the coming into force of the Amendment Act—Land Acquisition (Companies) 
Rules (1963)—would cover all acquisitions for co ies and they are consistent with the applications 
of Part of the Act. An acquisition coming direct iia S Ga cannot be made under 
Part II of the Act, even though a part of the cost of acquisition, should be borne by the Government. 
Where the Amending Act comes into force after the notification under section 4, the mquiry and 
report under section 5-A, and the notification under section 6 ofthe Act, (as the acquisition has not 
been completed section 7 of the Amending Act) will not apply ‘and the Tarihe procedure to be applied 
Would be that provided in Part VII of the Act. But the notifitatioris under sections 4 and 6 as welh 
as the inquiry and report under section 5-A would not be invalid, but would be valid. . 
Appeal under Clause 15 of the Letters Patent against the Order of Veeraswami, J.. 
dated 22nd January, 1963, and made in: the exercise of the Special Original Juris- 
diction of the High Court in Writ Petition No. 387 of 1962, presented under Article 
226 of the Constitution of India to issue a writ of mandamus directing the second 
respondent herein to forbear from taking: any further proceedings in pursuance of 
the notification issued by the first respondent herein under section 4 (1) of the Land 
Acquisition Act (I of 1894) by Memorandum No. 177062-L.A.-1/61-2, Indus- 
tries, Labour and Co-operation, dated 1gth December, 1961, with respect to peti-- 
tioner’s lands ae 3 acres and 63 cents situate in Survey Na. 25/4-H in Porur 
Village, Saidapet Taluk, Chingleput District. ee E> mp, 
M. K. Nambiyar for K. K. Venugopal and V. Manivannan, for Appellant. 


 Advocate-General (V. X. Thinwvenkatachari), for Additional Government Pleader- 
(V. Ramestwoamt), for State. i i ; 
| T.N. C. Srinivasavaradacharya, and S. Ramanujachaiar, for. Third 'Respon-- 
dent. i 
The Judgment of the Court was delivered by E 
Ramachandra, Iyer,C.F.—The appellant, a manufacturer of fireworks and crack- 
ers carrying on business under the name of National Fire Works Faċtory at Siva- 
kasi in Ramanathapuram District, has a place of business at Anderson Street, George-. 
town, Madras, for distributing his products to various parts of India. His turnover- 
is said to be between thirty to forty lakhs of rupees peryear. Thed emand for crack- 
ers and’ other products of his factory being seasonal, he found need for securing a 
place for their storage, they being explosives. With that object in view, he acquired. 
an extent of three acres and sixty-three cents of vaecantland in Porur Village, Saldapet 
Taluk away from the residential locality and constructed a magazine for the storage- 
of his products. He had also obtained a licence from the Central Government 
authorities for.the purpose, on 20th December, 1955 and since then he has been 
storing crackers; etc., manufactured at Sivakasi in his factory, at his Porur magazine. 


While so, Messrs. Sethuraman and Thyagarajan, a firm doing business in 
electrical goods and also undertaking electrical engineering contracts secured a. 
licence from the Government under the Industries Development Regulation Act, 
1961: for the establishment of an industrial undertaking near Madras in collabora- 
tion with Messrs. Westinghouse Electric International Company of New York 
(U.S.A.) for the manufacture of electrical insulators, lightning arresters, etc., which 
‘are in Short supply in this country. The two concerns formed themselves into a. 
company called W.S. Insulators of India, Limited, and after duly registering the- 
same under the Indian Gompanies Act, 1956, ioe applied to the Government for 
acquisition of about thirty acres of land at Porur 
electrical insulator factory comprising factory buildings, administrative office, 
canteen and quarters for the office staff.. The site chosen included within its area. 
the entire property owned by the appellant. The Government acceded to the 
request of the W.S. Insulators of India, Limited as in their opinion the establish - 


illage for the establishment of the, 


Ti) - IYA NADAR’ 2. STATE OF ‘MADRAS (Ramachandra Iyer, C.J.). “371 


ment of such a factory-would serve a public purpose. ‘Accordingly, the - Govern- 
‘ment issued a notification under G.O. Mis. No. 5781, Industries, Labour and Qo- 
operation (Industries), dated 29th September, 1961, directing that an extent of 
30.26 acres of land in Porur should be acquired for. the benefit of the company. 
It appears that the company itself was able to secure a part of that land by private 
treaty. Accordingly, a notification under section 4 (1) of the Land ‘Acquisition 
‘Act was issued on 19th December, 1961, that the remaining area of land proposed 
to be acquired was for a public purpose. > 


The appellant objected ‘to the acquisition in so far as it affected his property 
and made representations in that behalf under section 5-A of the Land Acquisition 
Act which will þe referred to hereafter as the Act. After receiving the report of the 
Collector and considering the same, the Government overruled the objections. 
‘On gth May, 1962, -the Government made a declaration under section 6 to the 
effect that they were satisfied that an extent of 19.2 acres of land were required fora 
public purpose, they having decided already to contribute, out of the public reve- 
nues a sum of five naye Paise towards compensation to be awarded for the acquisi- 
tion ofthe land. The notification appointed a Special Tahsildar (Land Acquisition), 
Saidapet, to perform the functions of the Collector under the Act. Onagth January, 
1963, the Special Tahsildar passed an award’ under section 11 of the Act. 


. In the meanwhile certain events t6ok’place which, from the point of view of 
this appeal, are of significance. Even before the notification under section P 
‘of the Act was issued; on 15th March, 1962,the appellant had applied to this 
Court for the issue of a writ of mandamus—the petition which has givei rise to this 
appeal—to direct the Special Tahsildar to desist from proceeding with the proposed 
acquisition. Then the Land Aéquisition Act underwent a change. Ordinance Til 
of 1962 was promulgated on 2oth July, 1962 effecting temporarily certain amend- 
ments to Part VII of the Act. That was replaced by the Amending ‘Act XXXI 
of 1962 which came into force on 12th September, 1962. The effect of the.amendr 
ment inter alia has been to make applicable the provisions of-Part VII of the Act to 
cases where the acquisition is needed for some building or work for a company which 
is engaged or taking steps for engaging itself in any industry or work which is for a 
public purpose. The.change, as we shall see, must have the effect of altering the 
procedure to be followed with respect to acquisition of the kind, referred to in the 
provision mentioned above. - ; S wa p 


The Writ Petition was rejécted by Veeraswami, J., who held that the provisions 
of the Amending Act did not make it obligatory on the Government to follow the 
Rules prescribed under Part VII of the Act in respect’of the acquisition in question, 


Mr. M. K. Nambiar appearing for the appellant has challenged the correctness 
of this view on the ground that the acquisition not having beéri completed before 
the Amending Act came into force, the further proceedings in that behalf would be 
valid only if they had conformed strictly to the provisions contained in Part VII 
of the Act. The company being a profit-making concern, any acquisition for it 
must, it is argued come within the ambit of section 40 (1) (aa) and can, in no 
sense be regarded as equivalent to one needed for a purely public utility concern 
to which case Part II of the Act might apply. 


‘ ` On the other hand, the Government’s case is that an acquisition of land for 
the Bape of a company formed with the object of manufacturing articles needed 
for public use would come under Part II of the Act only. But, curiously enough, 
they, do not appear to have been sure of their ground. For, on-22nd February, 
1962, they, through the District Revenue Officer, Chingleput, entered intó a written 
agreement with- the company as if they had decided to adopt the procedure pres- 


cribed by Part VII. Indeed, reliance was-placed on this agreement before us by- 


the learned Advocate-General to meet Mr. Nambiar’s objection by attempting to 
show that thé Government having considered the r apr Of the Collector" under 
section 5-A and enteredJinto the agreement just now mentioned, must be regarded 
as having substantially complied with Part VII.: This tdéntentidn Cannot, however, 
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be accepted as admittedly the agreement had not been published in the official 
gazette complying with the provisions of section 42. The publication under that 
provision is a real and essential.requirement intended to apprise the public that com- 
pulsory acquisition of one man’s property for another juristic entity is one made in 
public interest and on terms beneficial to it. Weare, therefore, unable to agree with 
the learned Advocate-General that the publication of the agreement in the manner 
prescribed is a formality, the omission to do which will not affect the acquisition. 


The case of the Government itself is that the acquisition will come under 
Part II only and this was indeed the substantial stand taken on its behalf before us. 
As we said, the land acquisition proceedings in the instant case commenced before 
Act XXXI of 1962 was enacted. It is not disputed that section 40 as it stood prior 
to its amendment by the aforesaid enactment where no part of the compensation 
is to come from public revenues could not comprehend an acquisition for the purpose 
of establishing a factory by a company albeit it be for a public purpose. This is 
indeed the decision in R.L. Arora v. The State of U.P.2. Acquisition of land for such 
purposes and where a part of the compensation amount is to be paid by the State 
can, ifat all, be made only under Part II. ‘The Government undoubtedly purported 
to do that in the present case. - i 


The question then is whether the amendment to section 40 disables the Govern- 
ment from continuing the proceedings properly commenced under Part II. Fora 
proper consideration of the question we shall have to refer briefly to the provisions 
of the statute. The Act which was enacted prior to the Constitution, was intended 
‘tnter‘alia to-provide the conditions under which lands could be acquired for a public 
purpose and for companies, it being implicit that acquisition for the benefit of the 
latter should also. in essence be for a public purpose. 

The proceedings for acquisition commence with a preliminary notification 
under section 4 which specifies that the land is needed or is likely to be needed for a 
public purpose. On such notification, certain powers get vested in an officer of 
the Government designated for the purpose, e.g. to enter, inspect, survey, etc. the 
land. Within thirty days of the notification under section 4, any person interested. 
May object in writing to the acquisition generally or in so far as it affects him x 
he can follow up his objections by representations. This is provided for in section 
5-A. There is, however, power in the Government in cases of urgency and with 
respect to specified classes of property to dispense with this provision. But where 
there is no such order, the Collector has to make a report on the enquiry conducted. 
as a result of the representations made to him ; the Government will then decide 
and that finally, whether the acquisition is to be made or not. This decision is 
embodied in a declaration to be made under section 6, the material portion of which 
runs : 

Section 6 (1) : “ Subject to the provisions of Part VII of this Act when the appropriate Govern- 
ment is satisfied after considering the report, if any, made under section 5-A, sub-section (2) that any 


particular land is needed for a public purpose, or for a company, a declaration shall be made to that 
effect under the signature of a Secretary to such Government or of some officer duly authorized to 


certify its orders.” 
(Proviso omitted as not necessary.) 

Two matters fall to be noticed after the reading of the section : (1) that the 
declaration under section 6 amounts only to a decision on the part of the Govern- 
ment to acquire; the actual acquisition only comes in later. The declaration only 
enables the Collector to take further steps in the matter. (2) The provisions of the 
section -being expressly made subject to Part VII, acquisitions for purposes coming 
within that part should strictly conform to the procedure prescribed therein ; the 
procedure under Part II cannot be applied to them. Again, in regard to acquisi- 
tions for public purposes not covered by Part VII the procedure will be governéd 
by Part II. - . ' 
a a a aaa * ed 
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We shall now refer to the procedure laid down in that part (Part II). After 
the declaration referred to above, the Collector, if there be need, is required to- 
mark out the land, measure it and prepare a plan (section 8). Notice is then given 
. to persons interested calling upon them to state the nature of their interest in the 
land and the compensation claimed. Section11 provides for an enquiry and the 
award of compensation amount. There are further provisions regarding the contents, 
appealability and the finality of the award. the award has been made, 
section 16 invests a power in the Collector to take possession of the land which shall 
thereupon vest absolutely in the Government: free from all encumbrances. Sections 18 to 37 
provide for reference to the Court and procedure thereon, apportionment of com- 
pensation payment, temporary occupation of the land, etc. 


Part VII of the Act deals with the procedure to be followed with respect to: 
acquisitions made, for companies for the purposes specified therein in addition to 
the requirements of sections 6 to 37 referred to above. Before a declaration can 
be made under section 6 for acquiring the land for the benefit of a company, 
there should be the previous consent of the appropriate Government in the manner 
specified under section 40 : the company should have also executed an agreement In 
accordance with section 41. Prior to the Amending Act XXXI of 1962, section 40- 
ran thus : 

Section 40 (1) : “Such consent shall not be given unless the appropriate Government be satisfied. 


either on the report of the Collector under section 5-A, sub-section (2), or by an enquiry held as. 
hereinafter provided,eme 

(a) that the purpose of the acquisition is to obtain land for the erection of dwelling houses for 
workmen employed by the company or for the provision of amenities directly connected therewith, or 

(6) that such acquisition is needed for the construction of some work, and that such work is like: 
ly to prove useful to the public.” ar 

(Clauses 2 and 3 omitted as not relevant.) 


Section 42 requires publication of the-agreement entered into between the 
company and the appropriate Government in the official gazette. 


To recapitulate Part VII, as originally enacted, covered only two cases of 
acquisitions for the purpose of a company (1) for the erection of dwelling houses 
for the workmen employed by the company, etc., or,for the construction of some 
works useful to the public or (2) for purposes that may be for the benefit ofthe com- 
pany which are akin to public purposes as they are intended to provide for the welfare 
of a section of the public. It did not cover cases of acquisition for the establish-- 
ment of a factory, ctc., by a company although such acquisition might be for public 

urposes, Those acquisitions, therefore became possible only if they could be 
bon under Part IT, i:e., by the Government contributing part of the compensa- 
tion out of public funds. This defect has now been removed by the amendment 
to section 40 by Act XXXI of 1962 which puts in a new clause (aa) to it, viz.: ' 
“That such acquisition is needed for the construction of some building or work fora company” 
which is engaged or 1s taking steps for engaging itself in any industry or work which is for a public pur-- 
pose. 


it will be useful now to refer to a few cases to elucidate where the provisions of Part 
II would apply in acquiring lands for companies. 


This Court has consistently taken the view that in addition to the two cases 
provided for in section 40 (1), there could be acquisition of land for a company if 
it were to be established that a public purpose would be served thereby. In such 
cases, the cost of acquisition for the company should be wholly or partly borne out 
of public revenues. In cases coming under Part VII, the entire cost of acquisition 
should be borne by the company. In an unreported judgment of a Bench of this. 
Court in Appeal No. 131 of 1948 it was held that acquisition of land for extension. 
of the building of a co-operative bank would be a public purpose to justify the 
acquisition. Natesa Asari v.:The State of Madras! was also a case where it was- 





1. (1953) 2 M.L.J. 684. 
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recognized that there could be a public purpose in acquiring lands for a company 
‘and that the provisions contained in section 40 (1) of the Act could not abridge the 

Power of the Government in making such acquisitions to which the procedure pres- 
cribed in sections 6 to 37 would apply. In an unreported decision of this Court’ 
in Writ Petition Nos. 887 to 890 and 903 to 910 and 927 and 928 of 1957; Raja- 
gopalan, J., upheld an acquisition by'the Government under Part IE of the Act for 

the purpose of a company intending to establish a factory for the manufacture- of 
caustic soda and soda ash. That was a case where the Government contributed a 

substantial sum out of the public revenues towards the share capital of the company ; 

it was also held that the acquisition of the lands being outside the scope of section 40 

of the Act, the provisions of Part VII would not apply. In Pandit Jhandu Lal and others 
V. The State of Punjab and others, the Supreme Gourt clarified the position by holding 

that the essential condition for the acquisition for a public purpose under Part II 

„albeit for a company, would be that the cost of the acquisition should be borne wholly 

or in part out of public funds. In such a case it was held:that it was not necessary 

to gò through the procedure prescribed by Part VII. It was also laid down that, 

if the acquisition for a.company were to be made at the cost entirely of the company 

itself; such an acquisition albeit it be for a public purpose would be governed by the 

Provisions of Part VII only. This distinction was reiterated in R. L. Arora v. The 
State of UP.?, 


- In the former case acquisition of land was for a housing scheme to provide 
houses for industrial workers and'part of the compensation forthe acquisition was 
to be met out of public funds : Part II, therefore, applied to it.. The latter case 
related to ‘an acquisition for the purpose of a company, for the construction of textile 
‘machinery parts factory. No part of the cost of acquisition was to ‘be met out of 
public funds. But the acquisition was sought to be justified under the provisions 
of section 40 (1) (b) of the Act. The Supreme Court negatived the right of the 
Government to acquire land as the purpose thereof did not strictly come within 
section 40 (1). ` | : Oe. a he 

It was this decision that led Parliament to amend section 40 of the Act by 
introducing sub-clause (aa) to which we have made reference carlier. 

The result of the foregoing discussion is this: ` : 

Under the law, as it stood prior to its amendment, the different procedures 
laid down in Parts II-and VII were not on the basis-of the acquisition being made 
for.a public.purpose simpliciter and one made for a public-company. In both the 
tases the acquisitions should be for public purposes : otherwise there would be no 

wer to acquire. The distinction was between cases where the State contributed 
either in whole or in- part towards the expenses of the acquisition and cases where 
- itdid not do so but’ required the company for whose benefit the property was 
acrea to meet the entire cost. Fnithe latter type of cases acquisition could be 
‘only under section 40 (1) (a) and. (b). a 
To come within the former category the contribution made out of public funds 
need not be substantial. In Suryanarayana v. Province of Madras*, a Full Bench of 
this Court held that even if thé contribution by the Government be so insignificant 
as one anna towards compensation, a declaration under section 6 of the’ Act would 
„be valid. This question recently came’ up for consideration before the Supreme 
Court in Somawanti v. State of Punjab4, where the majority of the learned’ Judges 
approved of the view taken in the above case onthe principle of stare decisis observ- 
ing at the same time (at page 169) : a i N 
“We would, however, gua: ourselves against being understood to say that a token contribution by 
‘the State towards the cost of acquisition will be sufficient compliance with the law in each and every case. 


t. .(1961) 1°S.C.J/529 : (1961) 2 S.C.R. 459. 158 FB). Lo: = 
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Whether such contribution meets the requirements of the law would depend upon the facts of every 
case. Indeed, the fact that the State’s contribution is nominal may well indicate m particular circum- 
stances that the action of the State was a colourable exercise of power. In our opinion, part does not . 
necessarily mean substantial part and that it wil] be open to the Court in every case which comes up- 
before it to examine whether the contribution made by the State satisfies the requirement of the law.” 


It is the case of the Government in the case before us that as they have decided to- 
contribute five naye Paise from out of the public revenues towards compensation 
to be awarded in relation to the acquisition of lands it should be regarded as coming. 
within the scope of Part II of the Act (sections 6 to 37) and that there was no need 
therefore to adopt any other procedure. Two answers have been given to that 
. contention ; (1) whatever might be the terms of the notification, the agreement 
entered into by the Government with the company shows that its contribution is 
not real and (2) that even if it be regarded as real, the amendment of section 40 (1) 
(aa) during the pendency of the acquisition proceedings will have the effect of 
requiring the Government to follow the procedure under Part VII which will 
thereafter apply to all cases of acquisitions specified in section 40 and made for the 
benefit of companies regardless as to who contributes for expenses of acquisition.. 


' We shall consider the arguments seriatim : The agreement provides that the: 
company ‘shall pay to the Government before the said land is transferred to the-. 
company the cost of the land as séttled by the Collector or if reference is made to- 
Court by the final Court of Appeal and all costs of acquisition inclusive of all pay- 
ments and allowances in respect thereof payable under the said Act and all Court 
costs, etc., in their entirety. It further states that the Government shall not be- 
bound ‘to give possession of the lands until all the said moneys have been paid and. 
may withdraw from ‘the acquisition and in the case of withdrawal the company 
shall be liable to ‘indemnify the Government against all expenses. incurred and. 
damages sustained as a result of anything done by them in the matter of acquisition 
till the’ date of withdrawal. 


_‘ A further clause in the agreement provides for payment by the company of 
every kind of expenses incurred by the Government. A strict construction of the 
agreement will undoubtedly enable the Government to recover :even the small’ 
contribution of five naye Paise made by them towards the cost of acquisition as the: 
undertaking given by the company. is to meet the entire cost of the acquisition. 
It is very difficult to say whether the agreement has at all-taken into consideration 
the Government’s liability to contribute the small. sum. That the contribution 
decided upon by the Government is a colourable one, has ‘not been raised in the 
pleadings. But the contention of the petitioner (appellant) had all along been: 
that the acquisition in the instant case would be lawful only if it came under section. 
40. - In other words the acquisition was' challenged on the ground of the principle 
laid down in R. L. Arora v. The State of U.P:1, as it had.been settled by that decision 
that land for a company for the construction of factory or other works, etc., so long- 
as the Government had not contributed anything out of public funds, could not be- 
acquired as coming under section 40 (in its original form). There are two outstand- 
ing features in the present case : (1) As the Government have not in effect contri- 
buted any sum out of public revenues for the costs of the acquisition of land, the 
acquisition will be invalid on the rule laid down in the above. case : and (2) if 
section 40 (1) (aa) were to, be invoked to support the acquisition, the procedure 
under Part VII must have been followed and that has not been done. a 


It is not, however, necessary to rest our decision on the first point as we are 
of opinion that the contention of Mr. Nambiar as to the effect of the amendment, 
to section 40 (1) is well-founded. Section 40 (1) (aa) has included within the ambit 
of Part VII all cases of acquisitions for companies for purposes other than those 
comprised in clauses (a) and (b) of section 40 (1). The case before us directly- 
comes under that clause. On the terms of the amendment there is no scope for 
restricting its application to cases of acquisitions where the Government does not 
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contribute any part of the funds necessary for the acquisition. In other words 
‘even those acquisitions which could be madè previous to Act XXXI of 1962 for a 
company for the purposes mentioned in clause (aa) under the provisions of Part II, 
will hereafter come under Part VII. This will be so on the well-accepted principle 
of law, that where there is a specific provision in a statute in regard to a particular. 
matter, it will have to prevail over the general provision, which must be held to 
apply only to such cases not covered’ by the special provision, the maxim being 
specialia generaliabus derogant. This view is in a way supported by the terms of sec- 
tion 7 of Act XXXI of 1962. The provision validates all completed transactions 
which had been made prior to 20th July, 1962 under the’ provisions of Part VII 
notwithstanding the fact that they do not come within the terms of section 40 (1) (a). 
or (b) of the Act, provided they were of the character specified in sub-clause 
(aa) of section 40 (1). In terms, the section does not cover acquisitions not completed; 
they must be governed by Part VII. 

Subsequent to the coming into force of the Amending Act, the Central Govern- 
ment in exercise of its powers conferred by section 55 of the Act have promulgated 
certain Rules called the Land Acquisition (Companies) Rules, 1963 for the gui- 
dance of the States in the matter of acquisition of lańds for companies. The Rules 

-which' came into force on 24th June, 1963,-appear to cover all cases of acquisitions 
for companies and they are consistent only with the application of Part VII of the 
Act to such acquisitions. The learned Advocate-General has contended: that sub- 
clause (aa) of séction 40 (1) of the Act cannot be- held to be exhaustive of all cases 
of acquisition of land for the benefit of a company and that even after coming into 
force of the amendment, there can be acquisitions, coming under Part II of the Act. 
By way of example reference has been made to an acquisition for the benefit of a 
house building co-operative society, which for the purposes of the Land Acquisition 
Act is regarded as a company. Thatmaybeso. In this case we are not concerned 
‘with the question whether all cases of acquisition of land for companies must come 
under Part VII of the Act ; for the case before us is a limited one, viz., whether an 
acquisition coming directly within section 40 (1) (aa) could be made under Part II’ 
of the Act, even though a part of the cost of acquisition should be borne‘ by the 
‘Government. As that sub-clause specifically provides for such acquisition ‘there 
could, in our opinion, be no authority to proceed under Part IT, in respect of cases 
covered by it. As we have already mentioned, the acquisition has not yet been 
completed. Section 7 of the Amending Act will not therefore; apply to the present 
‘case. The result will be that the fresh proceedings have to be initiated. in accor- 
dance with the provisions of Part VII ofthe Act. This, however, does not mean that 
the notification issued under section 4 of the Act is in any way invalid. Equally 
valid will be the enquiry conducted by the Collector and his report under section 5-A. 
A writ of mandamus will issue.accordingly in terms prayed lor but making it clear 
that proceedings taken up to the stage of the declaration under section 6 will be 
valid. The appeal will be allowed but there will be no order as. to costs. 


P.RN Appeal allowed ; Writ of mandamus 
: ISSUE 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Prisenr :—Mr. S. RAMACHANDRA IYER, Chief Justice, AnD MR.’ JusTIOE 
P. Kunnamep Kurr. : 

S. V. P. Chockalingam Chettiar -- Appellant" 


v. 
V. C. Rajarathnam and four others . .. Respondents. 


Civil Procedure Code (V of 1908), Order 5, rule ee service—Essentials of validity— 

Non pasar A rule—Fffect— 5 of Court ordering suc FT ey ya 23—Order 

Duty of lower Court to ly with—Parties consenting to remand for determination o pont by Executing Court—I 

can go behind it and plead want of jurisdiction, in Executing Court —Rstoppel—Applicability d 
The object of Order 5, rule 20, Civil Procedure Code which provides for substituted service is to 

being it to the notice of the person concerned to whom it is intended. Substituted service cannot be 
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regarded as an idle formality to be gone through; the Code intends it as a substitute for actual, 
personal service. A valid substituted service should conform to the conditions prescribed by rule 20 
ofOrder 5. When it does not conform to that rule, service must be regarded as not in accordance with 
law and therefore not sufficient. 


Where both parties to an execution proceeding agree that the appellate Court should: make an 
order of remand directing the Executing Court to give a finding as to whether notice given to the judg- 
ment-debtor and deemed sufficient or substituted service was taken out validly, even if it be regarded 
as a departure from the procedure prescribed under the law, it would not be open to one ofthe parties 
who assented to such departure to go behind it and contend that the Executing Court has no 
jurisdiction to go into that question. - 


It is also the duty of the Executing Court to inquire whether the substituted service effected could 
be said to be in conformity with the provisions of the Code and to answer the question as to the suffici- 
ency of the notice as directed by the order.of remand. The lower Court cannot be said to have 
done its duty by merely stating that as there had been substituted service no uestion of its validity 
could at all arise. Such procedure does not comply with the terms of the order of remand. 


Appeal against the order of the Subordinate Judge, Devakottai, dated 20th 
April, 1959, and made in Execution Petition No. 245 of 1952 (Original Suit 
No. 16 of 1940, District Court, Civil and Military Station, Bangalore). 

A. V. Natayanaswami Ayyar, for Appellant. 

K. Thiruvenkatachari, for Respondents. 

The Judgment of the Court was delivered by 

Ramachandra Iyer, C.7.—This is an appeal by the second judgment-debtor 
under a decree passed by the District Court of the Civil and Military Station at 
Bangalore against the order of the learned Subordinate Judge of Devakottai direct- 
ing execution to proceed. The execution proceedings had a chequered career and 


it will be useful to refer to it if only to appreciate the only point now in controversy 
between the parties. 


The first judgment-debtor G.V. Raman, was carrying on business under the 
name of Imperial Railway Materials Corporation at Krishna Rao Naidu Street, 
Thyagarayanagar, Madras. He had his residence at No. 19, Cresent Park Street, 
Thyagarayanagar. The appellant who is the second judgment-debtor belongs to 
Shanmuganathapuram, a village three miles from Devakottai. He was a friend 
of G. V. Raman and admittedly he used to stay in the latter’s place of business 
whenever he used to come to Madras. It is also admitted that he resided during 
January-February, 1937, at No. 19, Cresent Park Street. On 17th June, 1937, 
both G. V. Raman and the appellant joined in the exccution of a promissory note 
in favour of the Bangalore Bank, Limited, for a loan of Rs. 26,956 taken by the former 
from the bank. The bank subsequently went into liquidation. The Official L'qui- 
dator who then.came on the scene instituted Original Suit No. 16 of 1940 in the Dis- 
trict Court of the Civiland Military Station at Bangalore to recover the amount due 
under the promissory note from both the executants. Presumably summons in 
the suit was taken to No. 19, Cresent Park Strcet to both the debtors. They did not 
appear and there was a decree on goth September, 1940, forasum of Rs, 35,713-9+1 
against both of them, with subsequent interest and costs. The Official Liquidator 
took certain steps and realised some amounts from the first judgment-debtor towards 
the decree. He later assigned the balance due under this decree and some other 
decrees also in favour of Chinnaswami Mudaliar (who is now dead and whose sons, 
the respondents have been brought on record) after receiving 2 sum of rupees seven 
thousand as consideration for the transfer. It is seen fromthe judgment of this 
Court in Civil Miscellaneous Appeal No. 311 of 1956 (in the course of the present 
execution proceedings), that the respondent’s father too was able to realise some 
amounts. But we are not able to ascertain from the records now available as to whether 
that is so or not. The record only reveals that a number of execu,gion petitions 

_had been filed against the first judgment-debtor, G.V. Raman, there is nothing to 

~ show payments by him to the assignee. decree-holder. On 19th May, 1952, the 

respondents’ father filed an application before the Court which passed the decree 

for recognition of the assignment of the decree in his favour and for transmission 

of the same to the High Court at Madras for execution. Notice was ordered on 

agrd June, 1952, to the assignor as well as.the appellant. The former was duly 
48 
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served. But service on the latter, which was sought to be effected by registered 
post, was ineffective, as it was returned by*the postal authorities unserved. This 
was on gth July, 1952. Without even making an attempt to ascertain the residence 
of the appellant, an application for substituted service was immediately filed. There 
is nothing on evidence to show that the Court was satisfied that there was evasion 
of service on the part of the appellant. But yet it ordered notice to the appellant 
by substituted service by publication in the Indian Express, an English Newspaper 
published in Madras. On 12th July, 1952, there was a laconic publication in that 
paper without even referring to the address of the appellant giving the informaticn 
that the petition for execution was posted for hearing on 4th July, 1952, and that 
it would be heard ex parte if the respondent (appellant herein) failed to appear on 
that date. The application which was takem up on 14th was adjourned to 28th 
of the same month to enable the respondent’s father to produce the assignment 
deed executed in his favour. There was, however, no intimation of any kind to 
the appellant in the matter of adjournment to the later date. 


On the later date the Court recognised the assignment in favour of the respon- 
dents father and ordered transmission of the decree. Shortly thereafter the res- 
pondents’ father coming to know that the appellant was at Devakottai, had the de- 
cree transferred to the lower Court for execution. The appellant contested the 
«pplication on various grounds. But they were overruled by the Executing Court. 
An appeal (Civil Miscellaneous Appeal No. 311 of 1956) was filed to this Court 
against that order. It came up for disposal before Panchapakesa Ayyar, J. The 
learned Judge found that there was no substance in the appeal except in regard to 
one point, and that related to the contention that as no proper notice of the appli- 
cation in the Bangalore Court for recognition of the assignment of the decree in 
favour of the respondents’ father was served on the appellant the execution proceed- 
ings should be regarded as not maintainable. It was conceded by both the parties 
before the learned Judge that the Executing Court should be asked to give a finding 
on that question and the order in execution should be set aside and the matter re- 
manded to the Executing Court for giving the necessary finding. The learned 
Judge, stated : 

‘The only point remaining to be decided is this important int, namely, whether notice regard- 

ing ees given to this appellant and dened to be alican, or substituted service taken 

~ out validly, and therefore, the assignment, is binding on him, or whether notice was not taken or held 
sufficient, and the assignment has not yet been recognised as against him. ” 

In pursuance of the order of remand passed by this Court, the learned Subordi- 
nate Judge took evidence on the question and gave a revised judgment holding that as 
substituted service of notice of the application had been effected in pursuance of the 
order of the Court, service on the appellant of the notice in- the application for re- 
cognition of the assignment of the decree should be held to be beyond cavil and, 
therefore, the execution should proceed. The learned Subordinate ‘Judge also 
gave the finding that even if such service were io be regarded as not proper in the 
circumstances, the remedy of the appellant would be to approach the District Court 
at Bangalore, namely, the Court that passed the decree, to set aside the order recog- 
nising the assignment and that the same could not be agitated in the course of exc- 
cution in the transferee Court. The second judgment-debtor has filed this appeal 
against that order. 


Before proceeding to consider the main and only point argued in the case, 
we must observe that the finding of the lower Court as to the maintainability of the 
plea as to insufficiency of service in their proceedings though correct, cannot be 

‘allowed to be taken now. As we pointed out earlier, both the parties consented 
to the Execytion Court investigating, that question. Even if that be regarded as a 
departure from the procedure prescribed under the law, it would not be open to 
one of the parties who assented to such departure to go behind it and then contend 
that the Executing Court had no jursidiction to go into that question. We shall 
therefore confine our consideration of the appeal on the only question that was 
referred to the lower Court for adjudication, namely, whether the substituted ser- 


vice effected was one sufficient in law, 
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From the records now available ıt is seen that there was no notice to the first judg- 
ment-debtor of the application for recognition of the assignment in the Court which 
passed the decree. There was one attempt made, and that by registered post, to 
serve the appellant, whose permanent place of residence was somewhere near Deva- 
kottai. That notice which was addressed to the place where G.V. Raman was ori- 
ginally residing was returned unserved. There is nothing to show that the Court 
was satisfied that there was amy reason to believe that the appellant was keeping 
out of the way for the purpose of evading service. But yet.it directed notice by 
substituted service. There again there was no compliance with the mandatory 
provisions of Order 5, rule 20, sub-clause (3), Civil Procedure Code by way of giving 
a reasonable time forthe published notice to come to the knowledge of the person 
concerned. The notice was published at Madras on the 12th and the hearing was 
fixed for the 14th. The appellant who was at Devakottai could not be reasonably 
expected to look into that notice and beable to go to Bangalore in time, to attend 
the hearing on the 14th. Rule 20 of Order 5, Civil Procedure Code, provides for 
substituted service ; the main purpose of it is to bring it to the notice of the person 
to whom itisintended. Substituted service cannot be regarded as an idle formality 
to be gone through. The Code intends it as a substitute to actual, personal service. 
Unfortunately the learned Subordinate Judge appears to have thought that as sub- 
stituted service had been ordered by the Court and effected the question of the suffi- 
ciency of it will no longer arise. That however is not the correct way of approach- 
ing the question. A valid substituted service of a notice should conform to the con- 
ditions prescribed in Order 5, rule 20, Civil Procedure Code. If it does not conform 
to that rule, service will have to be regarded as not in accordance with law and 
therefore not sufficient. The learned Subrodinate Judge has referred to an im- 
material circumstance namely the service of the summons in the suit. He states : 

“Iam inclined to think that because of the omission of the word ‘Park’ after the word Cresent, 
this defendant has managed to have the summons returned in 1940 under that pretext as he would 
have known that it was coming from Court.” 

There is no warrant for any assumption of this kind. The only evidence on 
the side of the respondents’ father is that of his Advocate. He has stated that the 
assignee decrce-holder never knew that the second judgment-debtor was a resident 
of Devakottai. But it is strange that neither assignee decree-holder nor his clerk 
who filed the affidavit came forward to give evidence. They did not attempt to let 
in any evidence to show how, if they did not know of the residence of the second 
judgment-debtor at the time when they took out notice on the application for re- 
cognition of the assignment of the decree, they came to know of it shortly thereafter 
when they applied for transmission of the decree to the Court at Devakottai. The 
mere circumstance that the appellant was living in Cresent Park Street in January- 
February, 1937, would not show that it was the place of his last known residence 
or permanent residence. We are therefore unable to accept the conclusion of the 
learned Subordinate Judge which has been greatly influenced by the view that if the 
formality of notice by substituted service had been gone through the order recogni- 
sing the assignment could not be impugned. That view is contrary to the specific 
direction contained in the order of remand passed by this Court. The lower Court 
was to enquire whether the substituted service effected in the case could be said to 
be in conformity with the provision of Order 5, rule 20, Civil Procedure Code, and 
was valid. To answer that question, by stating that as there has been substituted 
service no question of its validity could at all arise, can hardly be regarded as 
complying with the terms of the order of remand. 


For the reasons stated above, we are constrained to set aside the judgment of 
the lower Court and allow this appeal. There will however be no order as to costs. 


PRN. aoe Appeal allowed. 
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IN'THE HIGH COURT OF JUDIGCATURE AT MADRAS. 


PRESENT :—Mr, S. RaMACHANDRA AYYAR, Chief Justice AND Mr. Justice 
K. S. VENKATARAMAN, 


K. Kuppuswami .. Appellant* 
D. l 
The Council of the Corporation of Madras, represented by the 
- Mayor, Madras and another .. Respondents. 
Madras City Municipal Act (IV of 1919), section 53 (4)—Constiuction and scope—If mandatory—First 
ordinary mesting— Meaning of- Hor incurring forfeiture of membership by absence for thres consecutive months 


—Effect—Power of Corporation to restore—When to be exercised—Power io restore when to be exercised—Restora- 
tion at mesting other than first ordinary meeting after period® of three months—Legality—Section 42—Scope— 
Meeting held under—tIf ordinary meeting. 

Constitution of India (1950), Article 226—Quyestion of fact—Power of High Court to decide— Intin pretation 
of statutes—Maxim expressio unis est exclusio alterius. 

Where a Councillor sustains loss of his office by reason of non-attendance at the meeting of the 
Council for three consecutive months under section 53 (J) (i) of the Madras Ci Municipal 
Act, the Councillor who has sustained the disqualification can be restored only at the first pore 
mecting of the Council after the three months period prescribed by section 53 (4) of the Act had expired. 
It would not be open to the Corporation to reinstate him at any other meeting than the first ordi- 
nary meeting after the prescribed three months. Section 53 (4) has to be redd with section 53 (1) @) 
and section 55-A (2). ese sections together provide for sanction against non-attendance by Council- 
lors in the representative body which would result in detriment in the performance ofa public duty 
and at the same time: to give a discretionary power to the Council to restore the Councillor to his 
office. The exercise of that power is limited so that ıt could be done at a specified meeting. 


No default of delay on the part of the Commissioner to inform the Council of the previous absence 
of any Councillor can enlarge the powers of the Council or enable it to exercise such powers be- 
yond the terms of section 53 (4). 


It is a familiar principle of statutory construction that the express mention of one thing implied 
the exclusion of another, in view of the maxim expressio unius est exclusio alters. If this maxim be a pli- 
ed in construing section 53 (4) the exercise of the power of the Council for restoration of the defau ting 
members at any meeting other than the one specified therein will stand excluded by implication. 

Section 53 (4) must be held to be mandatory and not merely directory in this respect. The time 
fixed therein for restoration, is absolute or mandatory and it must be strictly and exactly complied with. 


Tests to decide whether astatuory provision is mandatory or directory pointed out. Case-law 


It the determination of a question of fact becomes necessary for the disposal of an application under 
Article 226 of the Constitution e.g. for a writ of quo warranto, it is open and indeed it will be the duty of 
the High Court to decide that question. The jurisdiction of the Court under the Article cannot be 
defeated by the opposite party raising an issue of fact. This is especially so where theres no alternative 
remedy available to the applicant. 


A meeting convened by the Commissioner and held under the directions of the Government 
under section 42 of the City Municipal Act must beheldto be an ordinary meeting of the 
Council for the purposes of section 53 (4) of the Act. It cannot be said that only a meeting convened 
by the Mayor as prescribed by rule 2 of Schedule II of the Act and the Regulations thereunder is 
an ordinary meeting. The character of the meeting does not depend upon who calls it and when 
and how it is called. 

Appeal under Clause 15 of the Letters Patent against the order of Veeraswami, 

J., dated 12th December, 1962, and made in the exercise of the Special Original 
Jurisdiction of the High Court in Writ Petition No. 1250 of 1962, presented under 
Article 226 of the Constitution of India, to issue a writ of prohibition restraining 
the first respondent from considering at its meeting on 15th November, 1962, or 
subsequently under section 53 (4) of the Madras City Municipal Act (IV of 
1919) any subject pertaining to the restoration of the eight Councillors mentioned 
in the schedule hereto. 


The Advocate-General (V. K. Thiruvenkatachari) for V. P. Raman and N. R. Chan- 
dran, for Appellant. 

P. R. Gokulakrishnan, S. Jayakumar and T. Chengalvarayan, for Respondentse 

Thé Court delivered the following Judgments : 

Ramachandra Ayyar, C.7,—The appellant, a Councillor of the Corporation of 
Madras, applied to this Court under Article 226 of the Constitution for the issue of a 
EE 

FW.A, No. 295 of 1962. 10th January, 1963, 
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- writ of prohibition forbidding the Council of the Corporation of Madras from con- 
sidering at its meeting to be held on 15th November, 1962, or at any subsequent 
meeting, the subject relating to the restoration of eight members of the Corporation 
who had lost their office by failing to attend the meeting of the Council for three 
consecutive months. That application has been rejected by Veeraswami, J., and 
the correctness of that decision forms the subject-matter of this appeal. 


Under rule 2 of Schedule II of the Madras City Municipal Act, 1919, the Council 
of the Corporation of Madras, in whom the Municipal government of the city is 
vested, is required to megt in the municipal office for the transaction of business at least once 
in month. By virtue of the powers vested in the Council under section 31 of the 
ker Regalatons have been made regarding the proccedings of the Council. Rule 
9 of the Regulations prescribes that at least two ordinary meetings of the Council 
shall be ordinarily held on the first and third Tuesdays every month. 


Under section 53 (1) (i) of the Act -— 
“a Councillor shall cease to hold office as such, if he fails to attend the meeting of the Council 


for a period of three consecutive months beginning from the date of the commencement of his term of 
office or of the last meeting he attended as the case may be ”. 


This prohibition is made subject to section 54 which vests jurisdiction in the Ghief 
Justice of the Court of Small Causes at Madras, to decide whether the Councillor 
has become disqualified for the office by reason of the provisions of section 53. 


It is plain from the terms of section 53 (1) (i) that the period of absence which 
would result in the forfeiture of his office by a Councillor is to be calculated from 
the date of the meeting he last attended. ‘This was the construction placed on an 
analogous provision in Subbaroya Goundan v. Muthukumaraswami Goundan* and 
Thiruppuliswamy v. Manickam*. It is also clear from the terms of the section extracted 
above that no formal act of any authority is necessary to put an end to the mem- 
bership of a Councillor who had absented himself for three consecutive months from 
the date when he last attended a meeting of the Council. The cessation of mem- 
bership is automatic on such absence. The Act, however, makes provision for 
restoration of the member who lost his office by reason of the provision contained 
in section 53 (1) (i). That provision is contained in sub-section (4) of section 
53 which says : 

« In the case of a person who has ceased to be a Councillor in consequence of failure to attend 


meetings the matter shall be reported by the Commissioner at the next ordinary meeting and the 
Council may at that meeting restore such person to ofice.” 


There were not less than two meetings of the Corporation every month till 
the end of July, 1962. On 16th August, 1962, there was an ordinary meeting of 
the Council over which the present Mayor Sri Kuchelar presided. Shortly there- 
after, Sri Kuchelar participated in an illegal demonstration against the Govern- 
ment which resulted in his being convicted under section 7 (9) of the Criminal 
Law Amendment Act and sentenced to suffer simple imprisonment for a period 
of three months. No further meeting of the Corporation Council was convened in 
the month of August. Nor was there any meeting for the entire month of September. 
On being apprised by the Commissioner of the Corporation of Madras of the stale- 
mate in regard to the civil administration of the City, the Government passed an 
order in exercise of its powers under section 42 of the Act directing the Gommis- 
sioner of the Corporation to arrange for the convening of a meeting of the Council 
for the 26th October, 1962, and on such other subsequent days as the Council 
might decide for the purpose of disposing of the urgent subjects brought before 
the Council. Accordingly, there was a meeting of the Council on 26th October, 
1962, for transacting the business directed by the Government in its notification. 
Two further meetings were held in the same month on 29th and gist. The Mayor 
was released from jail on 8th November, 1962. He convened an ordinary meeting 
of the Council of the Corporation for 15th November, 1962. 








rs 
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Even by 26th October, 1962, the first of the meetings of the Corporation Council 
after the aforesaid conviction of the Mayor, certain members had incurred forfeiture 
of their office under the provisions of section 53 (1) (i) by-reason of their anterior 
absence from the meeting of the Corporation Council for a period of three conse- 
cutive months since their last attendance. According to the appellant there were 
eight such members, namely, (1) Sri G. Krishnan, (2) Srimathi Alamelu, (3) Sri 
K. A. Nagalingam, (4) Sri A. K. A. Abdul Samad, (5) Sri B. Krishnamurthy, (6) 
Sri V. S. Govindarajan, (7) Sri P. S. Chettiar and ®) Sri K. Govindasami. Of 
them Sri Krishnan and Sri B. Krishnamurthy have denied that: they lost their office 
by the provisions of the section, as, according to them, they had attended the meet- 
ing held on 16th August, 1962. To remove any doubts in the matter they have 
applied to the Chief Judge of the Court of Small Causes under the provisions of 
section 54 of the Act for a declaration that they had not ceased to hold office by 
continued absence for three months. There is, however, no dispute in regard to . 
the rest of the members aforesaid. They-did not attend the meetings of the Corpo- 
ration Council for a consecutive period of three months prior to 26th October, 1962. 
From the provisions of the section 53 (4), which we have set out above, it will be 
seen that it will be the duty of the Commissioner to report to the Council whenever 
any particular member has failed to attend the meetings for three consecutive months, 
at the next ordinary meeting of the Council. Unfortunately the Commissioner did 
not report to the Council of the absence of any of the aforesaid members at the mect- 
ing on 26th October, 1962, although he had put up for consideration of the Council 
nearly one hundred subjects. The first time when the intimation of the failure on 
the part of the aforesaid Councillors to attend the meetings was given to the Council 
was at the meeting to be held on 15th November, 1962. The defaulting members 
themselves do not appear to have taken any interest in the matter. They too did 
not write to the Commissioner to remind him of his duty under section 53 (4), for 
placing the subject for the meeting to be held on 26th October, 1962. 


Thereupon a ratepayer applied to this Court in Writ Petition No. 1255 of 
1962, for the issue of a writ in the nature of quo warranto directing the eight Council- 
lors to show on what authority they claimed to exercise functions as Councillors 
of the Corporation. The appellant also filed Writ Petition No. 1250 of 1962, out 
of which this appeal arises, praying, for the issue of a Writ of Prohibition to forbid 
the Council of the Corporation from considering the question of restoration of the ' 
eight members under section 53 (4), as according to him the Council would have 
no power to do so, it not having exercised its power under the section at its first 
ordinary meeting after the Councillors suffered the disqualification, that is, at the 
meeting held on 26th October, 1962. It appears that ail the Councillors have filed 
applications before the Chief Judge of the Court of Small Causes for a declaration 
that they had not vacated their office. There was, however, no controversy in 
regard to the fact that six of the Councillors had lost their office even before the 
meeting held on 26th October, 1962. 


In the application filed for the issue of quo warranto the learned Judge held 
that the six Councillors who had failed to attend the meetings of the Council for a 
continuous period <f three months sustained the disqualification and had ceased 
to hold office as Councillors even before 26th October, 1962, the date on which the 
Council met on being so directed by the Government under section 42. But in 
regard to the other two, namely Sri G. Krishnan and Sri B. Krishnamurthi, the 
learned Judge declined to go into the disputed question of fact whether they in 
fact failed to attend the meetings of the Council for the period alleged as, in his view, 
this Court would not be competent to decide such a disputed question of fact in 
proceedings under Article 226 of the Constitution. We shall express our view op 
this matter presently. 


On the other application, Writ Petition No. 1250 of 1962, out of which this 
appeal arises, the learned Judge held that although under the terms of section 53 (4), 
the Council would have power to restore the defaulting Councillor only at the first 
ordinary meeting after the concerned Councillor sustained forfeiture of his office, 
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the power of the Council in that behalf cannot be held to be restricted, and that it 
could exercise such power at any other meeting and not necessarily at the first 
ordinary meeting after the Councillor had ceased to hold office. The reason given 
in support of the conclusion is, that the Council could come to know of the cessation 
of membership of a defaulting Councillor, only when it was so reported to it by the 
Commissioner and that, therefore, the Council could be reasonably held to be 
competent to exercise its power only thereafter. The conclusion is thus stated by 
the learned Judge : 

“But having regard to the whole purpose of sub-section (4) which is to enable the Council to res- 
tore defaulting members if it finds reason therefor time does not appear to be the essence of the provi- 
sion, particularly because I do not find it ible or reasonable to read the provision in such a way 
as to make the availability of the power of the Council to restore dependent upon a ministerial act of 
the Commissioner. The Jurisdiction of the Council to restore is not in any way taken away by a 
failure on the part of the Commissioner to report at the next ordinary meeting. ” 

In this view the application filed by the appellant for the issue of a writ of prohibition 
to prevent the Council from considering the question of restoration of the Council- 
lors at its meeting on 15th October, 1962, was rejected. Hence this appeal. 


Before dealing with the appeal it is necessary to consider whether the learned 
Judge was right in declining to go into the question whether in point of fact Sri 
G. Krishnan and Sri B. Krishnamurthi sufferred the disqualification in these pro- 
ceedings, as that matter is intimately connected with the application for the issue 
of a writ of prohibition which forms the subject-matter of this appeal. 


The existence of an adequate alternative remedy has always been taken into 
consideration in granting prerogative writs, but in the present case the rate-payer 
who applied for the issue of a writ of quo warranto had no alternative remedy. The 
learned Judge has himself held that the application for the issue of a writ of quo 
warranto should not be rejected on the ground of the existence of any alternative 
remedy. As we indicated above, there was no alternative remedy available to 
the rate-payer. But the learned Judge has held that once a person against whom 
the issue of quo warranto is sought, denies the fact of his having ceased to hold the 
office, it would not be competent for this Court to decide the disputed question of 
fact. With respect, we are unable to share this view. If the determination of a 
question of fact becomes necessary for the disposal of an application under Article 
226 of the Constitution, it must be open, and indeed it will be the duty of this Court, 
to decide that question. Applications under that provision of the Constitution 
are original in nature, and the jurisdiction of the Court thereunder cannot be 
defeated by the opposing party raising an issue of fact. In such a case it will 
undoubtedly be open to this Gourt to go into the question whether there is 
or not an equally efficient and alternative remedy open to the party who 
applied for the writ. Where there is an alternative remedy available to the 
party applying, it will be open to this Court in the sound exercise of its discretion 
to refuse to go into the question. But where there is no such alternative 
remedy, this Court will necessarily have to investigate all questions arising 
on the application. For the purpose of such an enquiry this Court will 
have all the powers it has in respect of other matters before it. In Chenchanna v. 
Praja Seva Transports, Lid.1, a Bench of this Court has held that an application for 
the issue of a writ of certiorari will be governed by the procedure prescribed by the 
Civil Procedure Code. In that case an application for review of a Judgment given 
in an application under the Article 226 of the Constitution was entertained on the 
ground that the procedure under the Civil Procedure Code was attracted for the 
disposal of application for the issue of a writ. Indeed, it will be noticed that State of 
U.P. v. Manbodhan Lal Srivastava*, proceeded on the footing that evidence could be 
let in before the High Court in proceedings under Article 226 of the Constitution. 
It is a common feature in applications for the issue of a writ of habeas corpus to receive 
oral evidence ; questions of fact will often arise for determination in that case. 





1. (1952) 1 MLL.J. 448: LL.R. (1952) Mad. 2. 1958 M.L.J. (Crl.) 85 : (1958) S.G.J. 150: 
1000. . (1958) S.C.R. 533. s. os 
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Likcwise in mandamus, prohibition, etc. Even in applications for the issue of a writ 
of certiorari impugning the constitutional validity ofa statutory enactment, evidence 
in the shape of the Report of the Select Committee, etc., have been allowed to be 
let in. But the right to decide questions of fact of this kind in applications under 
Article 226 of ihe Constitution will have to be distinguished from the rule which 
prevents the High Court from going into questions of fact while it is approached 
for the issue of a writ of certiorari to quash an order of an inferior Tribunal. That 
‘rule is based on the principle that in respect of matters lying within the exclusive 
jurisdiction of the Tribunal, the High Court cannot interfere with findings of fact 
and even of Jaw unless there is an error apparent on the face of the record. That 
rule will not apply to collateral questions or jurisdictional matters, where it has 
been held that questions of fact on such preliminary issues can be decided by this 
Court, so as to enable it to keep the inferior Tribunal within the bounds of its juris- 
diction: vide also XI Halsbury, Laws of England, Third Edition, page 75, Article 138. 
We are, therefore, of opinion that for a proper disposal of the present appeal, the 
question whether Sri G. Krishnan and Sri B. Krishnamurthi were absent from 
meetings for three consecutive months after the last meeting of the Council they 
attended, will have to be decided. They have categorically stated before the 
learned Judge that they attended the meeting of the Council held on 16th August, 
1962. There is a denial of that averment by the appellant. But unfortunately 
that controversy cannot now be decided as the appellant has not made those two 
persons parties to the present appeal. It is, however, contended that it is unneces- 
sary to make them parties as the direction sought in the appeal is only against the 
Mayor and the Commissioner of the Corporation of Madras. That may be so. 
But in the absence of the two members from the record who are vitally interested 
in the decision on the question, we consider that it will not be proper to investigate 
the matter, although if they have been made parties this Court will have to decide it. 
The appeal will, therefore, have to be restricted to the six other Councillors who 
had admittedly sustained the forfeiture of their office by reason of non-attendance 
for a continuous period of three months. 


There has been a controversy in this case on the question, whether the meeting 
held on 26th October, 1962, under the directions of the Government given under 
section 42 of the Act, will be an ordinary meeting of the Council, or whether the 
meeting convened by the Mayor on 15th November, 1962, should alone be regarded 
as the first ordinary meeting of the Council after the six Councillors sustained loss of 
their office. Mr. Gokulakrishnan, appearing for the Mayor, has contended that 
the meeting of the Council held under the directions of the Government could 
not be regarded as an ordinary meeting. In this he was supported by Mr. 
T. Chengalvaroyan, who appeared for the Commissioner, who argued that the subject 
as to restoration of the members had been properly laid before the meeting called 
for 15th November, 1962, as that, according to the learned Counsel, was the only 
ordinary meeting of the Council after the month of August, 1962. In support of 
the argument, learned Counsel referred to sections 28, 29, 32 and 34 of the Act 
as contrasted with section 53 (4) and the provisions contained in rules 2 and 5 of 
the Second Schedule to the Act, and contended that the Act must be held to re- 
cognize three kinds of meeting namely, meetings simpliciter, ordinary meetings and 
special meetings. According to the respondent, an ordinary meeting is one which 
is convened by the Mayor as prescribed by rule 2 of Schedule II to the Act and the 
Regulations made thereunder ; a special meeting will be one which is convened 
by the Mayor on receiving a request from the members for any special resolution 
that they may propose to move. Itis said that any other meeting like the one 
convened by virtue of a direction under section 42 of the Act should be regarded 
as a meeting simpliciter which is neither special nor ordinarv. In other words it is 
said that the character of the meeting depends upon who calls it, when and how 
itis called, and so long as the Mayor has not been instrumental in calling the meeting, 
it should not be regarded as an ordinary or even a special meeting. 


We are unable to accept this contention. Under the provisions of the Madras 
City Municipal Act, the municipal government of the City is‘vested in a body of 
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Councillors. That body can act only in its corporate capacity and its business, 
therefore, can be conducted only at a meeting. Meetings of the Council held for 
the purpose of transacting the business of the Corporation are convened and 
conducted under the terms of the statute and the regulations made thereunder. 
They will be ordinary meetings. A meeting of the Council convened at the request 
of members for a special purpose will be a special meeting. Section 42 of the Act 
does not in terms refer to the convening ofany meeting. It enables the State Govern- 
ment to give directions to the Council or other authority whenever any duty cast 
upon it has not been performed by it. That is to say, if there has been an omission 
on the part of the Gourtcil to have an ordinary meeting for the disposal of the business 
of the Corporation, the Government is enabled by that section to call upon the 
‘Council to do that act. In Devarajan v. State of Madras}, it was held by this Court 
that section 42 provides the machinery for compelling the Council or other municipal 
authority to perform its duty which it had defaulted. When, as in this case, the 
default on the part of the Council was in respect of its holding ordinary meetings 
for the transaction of its business, the direction of the Government under section 42 
can only be one to hold its ordinary meetings. This-is indeed made clear by the 
terms of the order of the Government issued under section 42 of the Act. The 
relevant portion of it states : 


“ Whereas information has been received that the Council of the Municipal Corporation o 
Madras has not met for the transaction of its business in the whole of the month of September, 1962; 


And whereas there is no likelihood of a meeting of the Council being convened even during the 
month of October, 1962; ° ' , bs te 


And whereas nearly one hundred subjects which require to be disposed of- by’ the Council 
without further delay are pending decision of the Council ; oe 


x a ae. s. > -+ k., x - “i x- E 


a 


Now, therefore, in exercise of the powers conferred by section 42 of the Madras City Municipal 
Act, °1919 (Madras Act IV of 1919) the Governor of Madras hereby directs the Commissioner of the 
Municipal Corporation of Madras to arrange for the convening of a meeting of the ‘Council on the 26th 
‘October, 1962, and on such other subsequent days as the Council may decide for the purpose of dispos- 
ing of all urgent subjects brought before the Council and further directs the Commissioner to dis- 

arge the duties assigned to the Mayor by rules 2 to 5 òf Schedule II to the said Act and- the regula- 
tions made thereunder for the purpose of convening the meeting of the Council as aforesaid.” 

‘There can be little-doubt that what the order contemplates is the holding of an 
ordinary meeting of the Council ; thé business to be transacted at the meeting per- 
tains tothe business for the performance of which the Council exists, It follows that 
the meeting held on 26th October, 1962, will be the first ordinary meeting of the 
Council within‘the meaning of section: 53 (4) of the Act. $ ` 


Mr. Chengalvaroyan next contended that as the Commissioner has no access 
to the Council except through the Mayor, he was justified in not submitting ‘the 
report till the Mayor was in a position to preside over the meetings of the Council. 
We are not here concerned with the question whether the Commissioner was justi- 
fied in his omission to make a report under. section 53 (4) on 26th October, 1962. 
Possibly accumulation of subjects and the indifference on the part of the concerned 
‘Gouncillors were responsible for the omission. It is, however, clear from the terms 
of the section that the report contemplated under section 53 (4) is to the Council 
and not to the Mayor personally. But in the view we are taking of the main ques- 
tion in the case, it is really unnecessary to express any final opinion on the question 
whether the Commissioner was justified in not submitting a report as to the absence 
of the Councillors to the Council at its meeting held on 26th October, 1962. 


We shall next proceed to consider the main question that falls for determina- 
tion in this appeal, namely, whether in a case where a Councillor sustains loss of 
bis office by reason of non-attendance at the meetings of the Council for three 
consecutive months, it will be open to the Corporation to reinstate him at any other 
meeting than the first ordinary meeting of the Council after the three months’ 
period prescribed by section 53 (4) had expired. The learned Advocate-General 
a LLE 
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eee for the appellant has contended that, on the terms’ of the section which is 
plain, the Councillor who has sustained the disqualification thereunder canbe res- 
tored only at the first ordinary meeting of the Council. A literal construction of 
the section, which can in no sense be said to be ambiguous, does support the con- 
tentions. If the Legislature had 1eally intended to place no limit of time on the 
exercise of the power conferred on the Council, it would-undoubtedly have used 
another language. Even if the Legislature had intended that the reinstatement 
could be made at any other time than the first meeting, it would have expressed 
itself differently. In this connection reference can be made to the corresponding 
rovisions in the District Municipalities Act, section 50 (4)- and in the Madras 
Panchavate Act, 1958, section 27 (2). In those statutes there are the following 
words : i i 
AEN If such a n applied for restoration swo motu to the............ Council, 
are diag Sk a aE on or before date of its next meeting or within fifteen days of the receipt by him 
of such intimation, the Panchayat, or the Panchayat Union Council, as the case maybe, may atthe 
meeting next after the receipt of such application restore him to the office of Councillor.” 
The learned Judge has given expression to the view that the whole purpose of sub- 
section (4) of section 53 of the Act is to enable restoration of the defaulting members 
to office, and time should not, therefore, be regarded as the essence, as to do so 
would be to deprive the Council of its powers even before it became aware of the 
forfeiture of office by the concerned members. We are, however, unable to accept 
the proposition that the purpose of section 53 (4) is merely to enable the restoration 
of members who had lost their office by non-attendance at meetings. .Sub-section 
(4) of the section 53 has to be read with sub-section (1) (i) and section 55-A (2). 
They together provide for sanction against non-attendance by Councillors in the 
representative body, which undoubtedly would result in detriment in the perfor- 
mance of a public duty, and at the same time to give a discretionary power to the 
Council to restore the Councillor to his office. The exercise of that power is limited. 
so that it could be done at a specified meeting. 


We cannot also accept the position that the default or delay on the part of the 
Commissioner to inform the Council of the previous-absence of any Councillor will 
enlarge the powers of the Council or enable it to exercise such powers beyond the 
terms of section 53 (4). The report of the Gommissioner who is the chief executive 
‘authority of the Corporation is to give information to the Council of the omission. 
on the, part of the defaulting Councillor to attend the meetings. It is not a duty 
cast on him with a view to see that such members are restored to office. 


The office of Councillor of Corporation is not a common law office. It is a 
creature of statute. The tenure or the termination of the office depends on the 
terms of the statute. Section 53 enacts several grounds by which a Councillor 
once elected will lose his office even before his period has expired. Continuous 
absence at meetings of the Corporation for a period of three .consecutive months 
would entail loss of office, with the result that there would arise a vacancy. Section 
55-A (2) provides for the filling up of such casual vacancies. If a Councillor fails 
to attend the meetings of the Council for a period of time, it would mean that the 
Division he represents goes without representation in the Council. It is the essence 
of proper civic administration that the elected Councillors who represent the various 
Divisions in the City should attend the meetings of the Council and protect the inte- 
rest of those whom they represent. Failure to attend meetings would affect the 
rate-payers who are represented by the concerned Councillor. Section 53, there- 
fore, provides a sanction against the default by forfeiture of office for continuous 
absence. It also makes a provision for a fresh representation by election by the 
Division whose representatives thus fail to attend. At the same time an exception: 
is provided by sub-section (4) by vesting discretionary power in the Council to-res- 
tore the member. Such power, if exercised, will have the effect of preventing a 
fresh election. It is, therefore, of paramount importance that the restoration of the 
Councillor should be made quickly. We shall later point out the inconvenience 
that will result if that power is not exercised within the time -prescribed by the 
statute. ' ; S 
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Section 53 (4) expressly lays down the mode of exercising the power by saying 
that the restoration can be made by the Council at its first ordinary meeting after 
the office had been lost by the absentee Councillor. It is a familiar principle of 
statutory construction that the express mention of one thing implies the exclusion 
of another, the maxim being expressio unius est exclusio alterius. In Broom’s, Legal 
Maxims (Tenth Edition) (page 452), it is stated : ' 

« A statute is to be so construed, if possible, as to give sense and meaning to every part ; and the 
maxim expressio umus est exclusio alterius was never more applicable than when applied to the interpreta- 
tion of a statute, The sages of the law, according to Plowden, have even been guided in the construc- 


tion of statutes by the intertion of the Legislature, which they have always taken according to the 
necessity of the matter, and according to that which is consonant to reason and sound discretion.” 


Stating the rule, Willes, J., said in North Stafford Steel @ Co. v.\Ward? : 


Oe coed bass If authority is given expressly, though by affirmative words, upon’a defined condition , 
the expression of that condition excludes the doing of the acta thorized under other circumstances 
than t hose so defined.” - 


The rule, however, is not of universal application, and the application of it depends 
upon the intention of the Legislature expressed in the statute. 


If the above rule were to be applied to the construction of section 54 (4), the 
exercise of the power of the Council for restoration of the defaulting members who 
lost their office, at any meeting other than the one specified therein will stand. 
excluded by implication. . ; 


Mr. Gokulakrishnan, in an able and interesting argument has, however, con“ 
tended that the words of the statute a affirmative in character could not be 
taken as laying down any absolute rule. According to the learned Counsel, if the 
Legislature had really intended to prohibit the exercise of the power at any meeting 
subsequent to the first ordinary meeting, it would have used words like not at any later 
meeting, and that in the absence of any such provision, the power conferred on the 
Corporation Council should be regarded as a duty to be done for the benefit of the 
public and, therefore, of a directory nature, only. In support of that contention 
the learned Counsel referred to the following observation of Lord Tenterden, G.J., 
in The King against The Justices of Leicester? : 

« Tt has been asked, what language will make a statute imperative, if the 54, G. 3, c. 84 be not 
so ? Negative words would have given it that effect, but those used are in the affirmative only.” 


But the foregoing observations cannot be taken as laying down a rule that a statute 
can be held to be absolute or imperative only when it used negative language and 
that in all cases where it uses positive or affirmative language, it should be regarded 
as merely directory. 


= 


` 


In The Queen v. Churchwardens of All Saints, Wigan?, an enactment authorised 
the Churchwardens to borrow monies for certain purposes, and impose a rate for 
repayment ofthe loan by annual instalments within a period of twenty years at the farthest. 
It was held that notwithstanding the fact that there was no EA E to levy the 
rate after the B n of the period of twenty years, the statute should be cons- 
trued as not conferring a power to levy the rate after that period. Lord O’Hagan. 
observed at page 628: 


“ Could a clause have been framed with more elaborate care to secure the payment within the 
twenty years ? It has not a negative provision but its affirmative words are very stringent. The rates 
are to be made ‘so as to secure repayment’....of what ?....‘of all sums’, that is, of everything which. 
has been advanced ‘within the period of twenty years’. ‘This seems clear enough, but to render the 
Sd of the Act, if possible, nfore unmistakeable, it adds ‘at farthest’, and fixes the period so as to 
make it run from the time of the first advance made to the parishioners.” i 


The question whether the provisions of section 53 (4) are absolute and not merely 
directory has, therefore, to be decided irrespective of the consideration that it does 
not employ negative language. 





‘1, (1886) L.R. 3 Exth. 172, 177. 3. (1876) LR. I A.C. 611. 
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A mandatory or absolute statute must be fulfilled exactly : a statute merely 
directory will be held to have been sufficiently complied with ifthe enactment has 
been obeyed or fulfilled substantially. The question in each case will be whether 
the relevant statutory provision is mandatory or merely directory. 


In Statutory Construction by Crawford, it is stated in Article 261 at page 515 
thus : 


“ If the provision involved relates to some immaterial matter, where c ompliance is a matter of 
convenience rather than substance, or directs certain action with a view to the proper, orderly, and 
prompt conduct of public business, the provision may be regarded as directory, but where it directs 
acts or proceedings to be done in a certain way and indicates that compliance with such provisions is 
essential to the validity of the act or proceeding, or requires some antecedent and pre-requisite condi- 
tions to exist prior to the exercise of the power or to be*performed before certain other powers can 
be exercised, the statute may be arid ak mandatory.’ 


The attempt of Mr. Gokulakrishnan before us has been to show that the 
requirement as to restoration of the members being done at the first ordinary meet- 
ing of the Council is only a matter of convenience with a view to facilitate the prompt 
conduct of the business. But the power conferred on the Council to restore the 
members who had lost their office cannot be said to be merely one for the prompt 
conduct of public business, nor can it be said that the time of restoration is not essen- 
tial. Further his argument really ignores the other provisions in the Act as to the 
occurrence of a casual vacancy once amember sustains the disqualification and for 
the filling of the same. It is needless to point out that in order that a representative 
institution could function properly with due and effective representation for all 
Divisions, itis essential that sirict compliance with the terms of the section should 
be enforced. Let us illustrate the inconvenience which will result if a contrary 
view is taken. Suppose the matter relating to the reinstatement of a Councillor 
is not placed at the first ordinary meeting, the fresh election contemplated under 
the Act will have to be postponed pending decision of the Corporation Council. 
if again a fresh election is arranged and expenses are incurred and later the Council 
deems fit to restore the defaulting member, then all the trouble taken in connection 
with the election for the casual vacancy would go waste. The interests of the 
public, therefore, require that the question of restoration of the members who had 
lost their office by non-attendance at the meetings of the Council should be taken 
up at the first available opportunity. A 


In Halsbury’s Laws of England, Volume XXXI, Second Edition, page 530, 
dealing with the distinction between directory and mandatory statutes it is said : 


“ Broadly speaking, it may be said that powers conferring jurisdiction on a judicial body, provisions 
as to time in regard to procedure, and generally in public statutes, enacting words where the thing to be 
done is for the public benefit or in advancement ot public justice, must be taken to have a compulsory 
force. On the other hand, statutes conferring private rights, or prescribing that certain things are to 
be done within a certain time, time not being of the essence, or in a certain manner, or by those whose 
action the person invoking the aid of the statute is unable to control are usually directory only; and 
where the provisions of a statute relate to the performance of a public duty, and the case is such that to 
hold null and void acts done in neglect of that duty would work serious general inconvenience or iħjus- 
tice to persons who have no control over those entrusted with the duty, and at the same time would not 
promote the main object of the Legislature, such provisions should be construed as being directory only 
and not imperative. The Courtslean against construing words as mandatory when the result would be 
that the common law rights of individuals would be infringed. Much will depend upon the subject- 
matter, and it is in deciding whether a provision in a statute is imperative or permissive that the inten- 
tion of Parliament has most strictly to be regarded. The distinctions are often fine.” 


The question has been dealt with by Maxwell on Interpretation of Statutes, 
Eleventh Edition, page 364, thus: 


“ It has been said that no rule can be laid down for determining whether the command is to be consj- 
dered as a mere direction or instruction involving no invalidating co uence in its disregard, or as 
imperative, with an implied nullification for disobedience, beyond the fandemental one that it depends 
on the scope and object of the enactment. It may, spana » be found generally correct to say that 
nullification is the natural and usual consequence of disobedience, but the question is in the main 
governed by considerations of convenience and justice, and, when that restl would involve genera] 
inconvenience or injustice to innocent persons, or advantage to those guilty of the neglect, without pro. 
moting the real aim and object ofthe enactment, such an intention is not to be attributed to the Legla. 
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ture. The whole scope and purpose of the statute under consideration must be regardeds The 
general rule 1s, that an absolute enactment must be obeyed or fulfilled exactly, but it is sufficient if a 
directory enactment be obeyed or fulfilled substantially.” l 

As we said earlier, the Corporation Council is a representative institution, im 
which the rate-payers have a voice in the administratiom through their elected 
representatives. For that voice to be effective, the representatives should function. 
If it were to be held that the power of restoration of the defaulting Councillor can 
be taken up at any time or as and when the Commissioner chooses to place the 
subject before the Council, it will mean that the rate-payers representation will 
have to depend on the {ancy of an individual or body. For a proper working of 
the Act and an implementation of its provisions it is essential, therefore, that the 
Council should take up the question, of restoration at its first meeting and if it does 
not do so the machinery of the Act which provides for the filling up of the casual 
vacancy should be brought into play. This would be possible only if section 
53 (4) is held to be mandatory. 


Learned Counsel for the respondents has referred us to a number of cases on 
interpretation of statutes imposing a public duty on a person with a direction 
that it shall be performed in a certain manner or within a certain time or under 
certain conditions. There it has been held that the prescription was merely of a 
directory character. In Montreal Street Ratlway Company v. None. a question 
arose whether the omission to revise the jury fist as directed by the statute had the 
effect of nullifying the verdict given by the jury. The Privy Council held that the 
irregularities in the matter of proper revision of the jury list would not ipso facto 
avoid the verdict of the jury. Sir Arthur Channel, delivering the judgment treated 
the case as one where the statute made provision for the performance of a public 
duty. ‘This is clear from the following passage at page 175: 

“ When the provisions of a statute relate to the performance of a public duty and the case is such 
that to hold null and void acts done in neglect of this duty would work serious general inconvenience, 
or injustice to persons who have no control over those entrusted with the duty, and at the same time 
would not promote the main object of the Legislature, it has béen the practice to hold such provi- 
zon Mi be directory only, the neglect of them, though punishable, not affecting the validity of the 
acts done. 

In Caldow v. Pixell?, the enactment called upon the Bishop to direct th® 
surveyor to inspect and report after the benefice became vacant in order 
to ascertain what sum the estate of the previous incumbent to the benefice 
would be liable. It was held that the provision as‘to the time within which the 
Bishop was to direct the surveyor to inspect and report on the buildings was merely 
directory and not imperative. The reason for the conclusion was that the right given 
by the statute existed previously and that the statute which modified such right only 
imposed a public duty on the Bishop, namely that of seeing that buildings are kept 
in proper repair by the last incumbent. That is not the same thing as power being 
conferred on him. It was also held that public convenience should require that 
time should not be the essence. In dealing with the rule of construction Lopes, J., 
observed at page 568: 

‘In construing the statute we must strike a balance between the inconvenience of holding the 

direction of the Bishop and the proceeding subsequent thereto to be null and void, and the incon- 
venience of giving effect to the direction when it has been made after the prescribed time.” 
This decision has been followed by this Court in }elliappa v. Subrahmanyan*. That 
case was concerned with the interpretation of rule 161 (a) of the Civil Rules of 
. Practice which fixed a period of six months for applying for execution, in the Court 
to which the decree had been transmitted for execution. An execution application 
filed after the expiry of that period was held to be valid as the rule was a mere 
instruction or direction to the Court not being mandatory in nature. 


. Two other cases cited on behalf of the respondents were Gurdit Singh v. Gurdwara 
M. Committee* and Hirday Narayan Singh v. Jang Bahadar Singh’. Inthe former case, 





l. L.R. (1917) A.C. 17Q. 4. ILR. (1940) Lah. 649: AIR. -1940 
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the validity of an authority to file a suit was challenged on the ground that the meet- 
ing at which such authority was given was held without the necessary notice pres- 
_cribed under the Rules. All the members werc, however, present at the meeting. 
It was held, in the absence of express provision, the inicntion of the Legislature was 
to be ascertained by weighing the consequences of i.olding the statute to be directory 
or imperative; and that in that case the inconvenience upholding the rule as to 
the period of notice as mandatory would be so great that it should be regarded as 
only directory. In the second of the cases referred to above, registration of a trans- 
fer of holding was challenged on the gcound that the fee due to the landlord was 
not paid. The Act in question provided that the transfer of a permanent tenure 
should not be registered unless the landlord’s fee had also been paid in addition 
to the registration fee. The learned Judges héld that the statute having imposed a 
public duty on the registering officer, the non-compliance of an unsubstantial part 
of it, would not invalidate the act. This again is not a case of conferment of any 
power; it proceeded on the principle that the individual for whose benefit a duty is 
cast on an authority should not suffer for the default of that authority. 


These cases will have to be distinguished from a case where the statute confers 
a power. So much is clear even from the two cases cited by Mr. Gokulakrishnan. 
The first of them is Ayit Kumar v. State of West Bengall. The case concerned the 
interpretation of a provision of the Calcutta Municipal Act which made B 
for fixing the date of election not less than three months from the date of publica- 
tion. Construing the statute as.merely directory, Das Gupta, J., observed at page 51: 


“ Proceeding on the assumption, as they must, that the Legislature, like everybody else, does not 
want its main object of legislation to be defeated by breaches of comparatively unimportant mimor 
provisions, the Courts have.always held that in spite of the fact that the provisions appear in the form 
of command with the use of ‘shall? or ‘must’, it is the Court’s duty to find out in each case whether 
the Legislature intended that disobedience of the command will nullify the other connected acts or 
whether it will have no such effect.” ` 


P. N. Mookerjee, Ji, adverted to the distinction between the two classes of case8 
when he observed at page 55: ; 

“ The question whether a particular provision is imperative or directory is, in many instances, 
extremely difficult. The language employed is not always a sure index that it is scarcely possible to 
lay down a hard and fast rule of pene apr ea Broadly speaking, however, there are three 
fundamental tests which aré often applied with remarkable success in the determination of this ques- 
tion. , They are based on considerations of the scope and object—sometimes called the scheme and 
purpose—of the enactment in question, on considerations of justice and balance of convenience and on 
a consideration ‘of the nature of the particular provision, namely, whether it affects the performance of 
a public duty or relates to a right, privilege or power—in the former case the enactment is generally 
directory, in the latter mandatory.” ' s 


An instance of the former case is in Benoy K umar v. IT. Commr., West Bengal?. 


» Section 53 (4) cannot be regarded as imposing a public duty on the Council 
for the benefit of absentee members to restore them. Read in its context and in 
the light of the scheme and object of the enactment it only confers a discretionary 
power .on the Council to restore a Councillor who had lost the office. The pro- 
vision thus confetring the power must be strictly construed. 


` ? at } ; 7 
In Halsbury’s Laws of England, Second Edition, Volume XX XI, page 533, it 
is said: 4 | 

_, “ That when they (statutory powers) are conferred for a purpose unknown: to the common law, 
it is assumed, that what is not expressly or impliedly authorized 1s prohibited.” 


We have‘already pointed out that the office of a Councillor is a purely statutory one’ 
‘There is no common law right to be a Councillor of, if that office is lost, to have it 
restored. -Sub-clause (4) of section 53, though affirmative, introduces a new law 
which-directs a.thing to be done in a certain‘manner by which the person who lost 
an elected office is restored to that office, not by the electors but by some other autho- 
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rity. In such a case affirmative conferment of such power by the very mature of 
it would imply that there will be nœ power otherwise. An almost analogous case 
is found in Booman v. Blyth!. By section 1 of the Justices Clerks’ Fees Act, 1753; 
Justices in Quarter Sessions were empowered to alter the table of fees after the same 
shall have been approved by Justices at the next succeeding General Quarter Sessions. A 
new table of fees was made and submitted for approval at the next Quarter Sessions. 
But the matter could not be dealt with at that sessions and it was adjourned to the 
next one. It was held that the table of fees was not properly sanctioned and, there- 
fore, has no legal effect. Lord Campbell, C.J., said at page 1165: 


“ Now the powers of approval here, and that of altering the table, are not given. to the justices 
generally, but to those of a particular sessions; we think the approval was an act to be done at that 
particular sessions, which must be com leted and done by that sessions only ; and here it was not 
completed by them but adjourned to hie next sessions. We think that, notwithstanding the eneral 
power of sessions to adjourn, which we are anxious to preserve, the Legislature have prescribed that the 
approval should be completed by that sessions only.........- This table was not 80 approved, and 


therefore we think that it is not in force, and that no action lies for taking fees contrary to it. 


There are two decisions of this Court on a similar provision in statutes part 
materia, and it will be appropriate to refer to them now. In Subbaraya Gotndan vV. 
Muthukumaraswami Goundan*, the President of the Taluk Board failed to attend its 
meetings for three consecutive months. The Acting President did not report the 
matter to the Board and consequently the former President’s membership was not 
restored by the Councillors. But strangely enough, the absentee member was Te- . 
‘elected as President after he had ceased to be a member. Wallace, J., held that 
the Board could restore him to the membership only under the terms of section 
56 (4) of the Local Boards Act, and it not having done so, he had ceased to be a 
snember and his election as President was, therefore, invalid. The conclusion 
reached by the learned Judge in that case accords with the principle to which we 
have made reference. But the learned Judge observed in the course of his judg- 
ment at page 267° 

“ No doubt it seems an anomaly that no member'can compel the President to report such a 


matter, tothe Board. But that is how the law runs, and if the President does not choose to report the 
matter to the Board, then the Board under the law has no power to restore him.” 


Veeraswami, J., has expressed disagreement with these observations. If Wallace, J., 
intended to lay down that once the matter is not brought before the first meeting 
for whatever reason by the President, the Board will thereafter haye no power to 
reinstate the Councillor, we agree. But if the learned Judge intended to lay down, 
that no member can even compel the President to report the matter to the Board 


at its meeting, we must express our respectful dissent. 


In our opinion, it should be open to the absentee member or even other Coun- 
cillors to table at the first mecting of the Council or the Board, after the loss of office 
‘by non-attendance of a member a motion for the restoration of the member. The 
provision in section 53 (3) of the City Municipal Act and the corresponding pro- 
vision under the Local Boards Act which cast a duty on the Commissioner or the 
President to inform the Board is merely directive machinery devised for facilitating 
the exercise of the power conferred on the Council. 


In Vaidyanatha Thevar v. Murugaiyan Chetitar®, a similar question arose in elec- 
tion proceedings relating to a Local Board. Deyadoss, J., referred to section 
56 (4) of the Madras Local Boards Act which corresponded to section 53 (4) of 
the Madras City Municipal Act and observed at page 555: ) a 

“When the law prescribed that at the next meeting of the Board such persons may be restored 
-to office, it is not open to the Board to restore them at any future time.” . < 

We a with that view of`the learned Judge. But unfortunately the judg- 
ment in that case contains certain further observations going against what has 
‘been Stated before.’ The learned Judge said at page 555", : 


oa 


“ Tf the restoration is not to be at the next meeting a person who failed to attend two mectings 
for three consecutive months in 1927 might be restored in 1929., There is nothing to prevent a Board 
from doing that. Such an action would be irregular. ge i 


1. oo 11I9-E.RAUIS8.. 20 et) 8. °(1928) M.WEN, 549, 
2. (1926) 51 M.L.J. 265. 
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This passage in the judgment has been taken advantage of by the respondent to 
show that it would be a mere irregular exeucise of power if the Council were to- 
restore the Councillors who had lost their office at a subsequent meeting. We 
are by no means sure that the learned Judge intended to lay down any such pro- 
position as he had clearly stated earlier that it would not be open to the Board. 
to restore them at any future time, than at the first meeting. The case itself, 
as we said, was concerned with the validity of the election in which the members 
who were illegally restored participated. With great respect we are unable to regard. 
a contravention of clause (4) as a mere irregularity. 


Learned Counsel for the first respondent referred to the decision in State of U.P. 
v. Manbodhan Lal Srivastava}. That was a case where the Supreme Court came 
to the conclusion on a consideration of the various provisions of the Constitution,. 
that the provision contained in Article 320 (3) (c) was a mere directory one. 


To sum up, the power of the Corporation Council to restore to office a Councillor 
who had lost it by non-attendance at the meetings of that body is to be exercised 
at its first ordinary meeting after the disqualification had been sustained by the- 
Councillor. The Commissioner is bound to report to the Council at that meeting 
about the member having sustained the disqualification. The question whether the 
Council can exercise the power of restoration of that member at any meeting other 
than its first ordinary meeting will have to be decided on the terms of the statute.. 
If the time fixed therein is absolute or mandatory it should be fulfilled exactly, that 
is, at the meeting specified or probably on any adjourned date of the meeting, 
If on the other hand the time specified is regarded as merely directory, the restora- 
tion can be made at any later meeting, for in such a case a substantial compliance 
of the statute will be sufficient. The determination of the question whether the 
section is mandatory or directory will depend on the intention of the Legislature 
as disclosed in the statute. But it must be made clear that the question cannot 
depend merely on the form or phraseology employed by the statute. The language. 
of the provision has to be understood in the light of the object, scope and subject- 
matter of the legislation, thé context in which the provision occurs and the conse- 
quences that would flow ifit were to be held to be mandatory or directory. Certain. 
tests are usually employed to ascertain the true intention of the Legislature. Gene- 
rally where a public authority is created by a statute for a special purpose, the 
prescribed mode of its acts are regarded as an imperative direction. That should 
also be the case where a statutory office is to be revived by a particular procedure 
contained in the statute,. the part of. the prescription imposed by the statute, for 
restoration of office which owes its existence to the statute itself should be regarded 
as Imperative. Again if on a considcration of the importance of such prescribed. 
procedure in relation to the general objects of the Legislature, it is found that it is 
essential, the statute should be regarded as mandatory. 


Judged by this test, the provisions in section 53 (4) should be held to be manda-. 
tory, as otherwise it will lead-to great inconvenience in the functioning of representa~ 
tive institutions. 


The section no doubt casts a duty on the Commissioner to report about the 
sustaining of the disqualification by the absentee Councillor. But that is merely 
to remind the Council of its powers; non-submission of his report cannot detract 
or enlarge the powers of the Council. There will really be no hardship in giving 
such an interpretation to the section as the Commissioner can always be expected 
to do his duty. Accidental omission, as in the present case, will be of very rare 
occurrence and can afford no justification to extend the powers of the Council in 
that behalf. The absentee member himself can remind the Commissioner to. 
bring up the matter before the first meeting of the Council after he sustained the 
disqualification. This is much more casy in a case where the party system functions, 
in representative public bodies. 


l. (1958) M.L J.. (Crl.) 85.: (1958) S.C.J. 150 : (1958) S.R. 533, : 


II KUPPUSWAMI V. CORPN. OF MADRAS (Venkatraman, J.). 393: 


It has been contended on behalf of the first respondent that before the Council 
could get jurisdiction to exercise the pewer conferred upon it by sub-section (4) 
of section 53, the Commissioner’s report will be necessary, and the Council would 
be justified in exercising its power after such a report is received. We are unable 
to agree with the contention. The power for restoration is conferred on the Council.. 
It cannot be read as being conditional or as coming into existence on the Qommis- 
sioner submitting a report. The report is intended-merely as information to the 
Council. A careful reading of the provisions of the Act will show that the occurrence 

‘ of a vacancy by reason of the operation of section 53 (1) (i) is not postponed. Once 
the three months period expires, the vaczncy arises. The power to restore would. 
come into existence at the next mecting of the Council. That power being a limited 
statutory power, cannot be held to be enlarged by reason of an act of the executive 
authority of the Corporation by merely delaying the submission of the report. 


For the reasons stated earlier we are unable to agree with the learned Judge 
that the Council of the Corporation will have power to restore the six Councillors. 
at any meeting other than the one held on 26th October, 1962. The appellant 
will, therefore, be entitled to the issue of a writ of prohibition forbidding conside- 
ration by the Council of the restoration of the six members to whom ws have 
made reference earlier. The appeal is allowed. 


There will be no order as to costs. 


Venkatraman, 7.—The question whether the words in a statute that something: 
may be done in a particular manner or form are directory or mandatory has usually 
arisen only in a case where the statute does not expressly declare the consequence 
of non-compliance with the provision and in’ some of those cases it has been held 
that the provision is merely directory and in other cases it has been held that the 

-provision is mandatory. This is how for instance the question is posed in Maxwell 
on the Interpretation of Statutes, (Tenth Edition), page 374: ` 

‘When a statute requires that something shall be done, in a particular manner or form, without 

expressly declaring what shall be the consequence of non-compliance, the question often arises:: 

'| What intention is to be attributed by inference to the Legislature P” : i 

| It seems to me, however, that the present case is somewhat different from the two- 
types of cases envisaged above, in that the Legislature has itself provided in the City 
eee Act for the effect of the Municipal Council not restoring the absentee 

a tmber at the next ordinary meeting within the meaning of section 53 (4). What 
‘mean. is that under section 53 (1) (i).the member who fails to attend the meetings 
a Council for a period of three consecutive months after the last meeting attend- 
{Sd Cy him automatically ceases to hold office. That provision would automatically 
come into play unless he is restored by the Council at the next ordinary meeting. 
under section 53 (4): If he is not restored under section 53 (4), it will mean that 
the effect of forfeiture of his seat incurred by virtue of section 53 (1) (i) will remain 
unimpaired. This apart, section 55-A (2) of the Act contains a provision for the 
filling up of the casual vacancy caused by the forfeiture of the seat on account of 
absence, just as it does for the filling up of the casual vacancy arising from the 
pther causes listed out in section 53 (i). 


~ The scheme of the City Municipal Act clearly shows that the primacy object 
of the Act is to ensure that all the citizens are enabled indirectly to have a voice 
in the administration of the Corporation through the medium of the elected Council-. 
lors. That is why for instance the Legislature has prescribed in rule 2, Schedule II 
that the Council shall meet at least once in every month and has further enacted in- 
section 53 (1) (i) that failure to attend the meetings for a period of three consecutive 

*months will entail loss of the seat automatically. But, to overcome the hardship- 
whieh may be caused in any particular case, power has been given to the Council 
under section 53 (4) to restore the absentee member. But the power has to be 

e exercised only at the next ordinary meeting. That cannot mean that the power 
can be exercised at any meeting other than the next ordinary meeting. If we were: 
to hold th 6 the power of restoration could be exercised even at any meeting later’ 

í e 


i 


[i 
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than the next ordinary meeting, there would be really no time limit to the exercise 
of the ‘power and it would follow that thë power could be exercised even one year 
afterwards. This would be rather startling and would defeat the main purpose 
of the Act, namely, representation of the public. If, by way of answer to this, it is 
suggested that since even where a rule is directory, it had to be substantially complied 
with, the restoration after one year would not be substantially complied, though res- 
toration within a much shorter period after the next ordinary meeting would be subs- 
‘tantial compliance with the provision, the question would still remain, where we 
are to draw the line for determining whether there has been substantial compliance. 
Flere we would have to remember that it is not the province of the Court to legislate— 
it can only interpret—and it would not be unrcasonable so to interpret the provision 
as to hold that the Legislature itself intended to remove all such possible uncertainty 
in the matter and to lay down the next ordinary meeting as the definite occasion 
for the exercise of the power of restoration. 


The fact that the Commissioner did not bring the matter to the notice of the 
‘Council on 26th October, 1962, is really immaterial. The Council’s power of 
restoration is in no way dependent on the report of the Commissioner. The Council 
had the power to restore notwithstanding the absence of a report from the Com- 
missioner. As my Lord the Chief Justice has pointed out, the provisions of section 
50 (4) of the District Municipalities Act, are somewhat different because there the 
absentee member has to be informed of the fact of forfeiture of his seat and he has 
fifteen days’ time from the receipt of such intimation to apply for restoration. 
Notwithstanding this difference, it was open to the absentee Councillor even 
under the City Municipal Act to move the Council under section 53 (4) for his 
restoration on 26th October, 1962. i 


Thus the view we are taking need not work as a hardship to the individual 


Councillor concerned, even assuming that individual hardship would be a germane 
consideration. 


In partial support of the strict construction’ we are adopting, I think it is perti- 
nent to refer to a decision of the Bench of this Court in Mariya Pillai v. Muthuvelu 
Pandaram*. It was a case under the Local Boards Act (XIV: of 1920) ; section 
56 (1) (A) ran: i 
A “Subject to the provisions of section 57, a member of Local Board shall cease to hold his office, if 

e— i ; 


(h) fails for three consecutive months to attend the meetings of the Local Board.” 
‘The provision for restoration-was section 56 (4), which runs as follows :— 
“In the case of a Sas who has ceased to be a member in consequence of failure to attend meet- 


ings the matter sha reported by the President at the next meeting of the Local Board, which 
may at that meeting restore such person to office.” 


, What actually happened in that case was that the President, while reporting 
to the mecting that the petitioners had failed to attend meetings for threc consecutive 
months, also gave a ruling that they had not forfeited their seat on that account. 
The Board had consequently no formal opportunity of exercising the power of resto- 
ration itself; though there can be no doubt that if it had formally considered the 
matter, it would have exercised the power of restoration. Nevertheless it was held 
that there was forfeiture and no yalid restoration. : 


| PRN. a , t Appeal allowed. 
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(FULL BENCH.) 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 
PRESENT :—Mr. S. RAMACHANDRA Iver, Chief. Justice, Mr. Justice 


RK. SRINIVASAN AND MR. Justice R. Sapastvam. g 

K. N. Nannier (deceased) and others .. Appellanis*® 
U. 

Krishnaveni Ammal .. Respondent. 


Madras Agriculturists Relef Act (IV of 1938) as amended by Madras Act (XXIII of 1948), sections 13-A 
and 19 (2)—Appltcabiltty—Scops and effect o ——Debts incurred prior to A ciate of section 13-A— 
“Ts incurred? —Meaning of —Mortgage executed gefore 1938—Suit on after 193 ompromase decree in 1950 
—Interest payable—Rats applicable—Procedure for scaling down—Section 19 (2)—Applicabtlity. 


Interpretation of Statutes—Meaning of words—Retrospective operation—Amending Act — Section introduced 
by adding capital letter to same—If complementary or independent rule—Statute creating right but not providing 
machinerp—Remedy of parites. 

Section 13-A of the Madras Agriculturists Relief Act, which was introduced into the Act by the 
Amending Act XXIII of 1948, and which rovides for a ceiling rate of interest in regard to a debt 
payable by a certain category of non-agriculturists debtors would not apply to debts incurred by such 
persons prior to the Act. . : 


The effect of section 13-A is to give the benefit of the reduced rate of interest to debtors who have 
an interest in agricultural lands as defined in section 3 (2) but who could not avail themselves of 
the benefit either because they pay profession tax or property tax over a specified amount to a 
Local Authority. - 


The words “ is incurred ” in section 13-A, cannot be interpreted as meaning “ has been incurred ”y 
but must be read as referring only to a present or future liability. Section 13-A, in essence, is a separate 
enactment giving relief to certain owners of agricultural 1 who did not come within the purview 
of the main Act. According to the well-recognised principle of construction of statutes that they 
should operate only prospectively, it has to be applied only to cases and facts which come into existence 
after the date of the statute, when no retrospective effect is intended. This rule has particular applica- 
tion in a case where the statute is expropriatory in its operation. Section 13-A imposes a new restric- 
tion on the freedom af contract in favour of eee who are not agriculturists, and there being no 
indication in the section that it should govern contracts entered into prior to the coming into force 
of the section it has to be read a3 applying only toa transaction coming into existence after the Act. 


Govindaraja Naidu v. Namadevar Reddtar, (1956) 2 M.L.J. 425, overruled. 
Palaniswami Gounder v. Devanai Ammal, (1956) 1 M.L.J. 366, applied. 


However, although the origin of a debt might be under a mortgage executed prior to 1938, when 
there is a compromise of a claim in a suit on the mortgage and a decree follows on the mortgage insti- 
tuted after the Act, and the decree is in effect, a decree on a contract superseding the original debt, it 
must be held that there is a discharge of the pre-existing liability by the substitution of the new liability 
under the compromise decree, that would a fresh debt, and the debt having been incurred after 
the coming into force of the Act, section 13-A would apply to it. But there is no question’ under 
section 13-A of tracing back the liability to an original debt, only the rate of interest applicable to it 
would be governed by that provision. .. 


But the debt in question rg the compromise decree) cannot be regarded as one due at the 
commencement of the Act, and the debtor not being an agriculturist entitled to apply under section 
19 (2), section 19 (2) cannot apply to the case. Section 13-A, while it has the effect of giving a reduced 
rate of interest to persons who would not be agriculturists within the definition contained in section 
3 (1i), has not conterred any new procedural right on the debtor who did not have that right before 
the insertion of that section. Hence the judgment-debtor under the compromise decree cannot apply 
under section’ 19, (2). es 


Venkatanarayana Rao v. Champalal Savansukha, (1951) 2 M.L.J. 530, applied. ` 


Section 19 (2) cannot be availed of by a non-agriculturist debtor coming within the scope of 
section 13-A ; in order to scale down a decree passed against him, ‘the debtor to seek his remedy 
only in the ordinary Courts for obtaining the relief. 


Narayana Chettiar v. Annamalat Chettiar, (1959) 2 M:L.J. (S.G.) 55 ; (1959) S.C.J. 788 : (1959) 2 
An.W.R. (S.C.) 55; and Ramanathan Chettiar v. Ramanathan Chettiar, (1960) 1 M.L.J. 1 (F-B.); referred to 


, Itis nowa well-settled rule that where the words of a statute admit of two constructions, tha. 
construction which produces a prospective, rather than a retrospective, effect should alone be, adopted, 

Christopherson v. Lotinga, (1864) 33,L.J.C. 121, 123 ; Craies on “ Statute Law ” 5th Edn., 
pages 82 and 84 cited. . i ` . i 
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A section introduced by way of amendment by the use of a capital letter added to the pre-existin 
numeral, cannot necessarily mean that it is part of the main provision which bears the same nume 
as the one subsequently introduced. The question whether the two sections are complementary to 
each other or whether the latter is an exception to the former or they are independent provisions, has 
to be decided with reference to the subject-matter dealt with by them. 


Ramachandra Mudaliar v. D. Tondaman, (1963) 2 M.L.J. 338, referred to. 


Whenever a right is created by a statute, a remedy should exist under the law unless the statute 
itself has pointed out an exclusive remedy for working out the right so created. 


Wolverhampton New Water Works Company v. Wakesford, (1859) 6 C.B. (N.S.) 336, relied on. 

Appeal against the order of the Court of the Subordinate Judge of Salem, dated 
20th day of August, 1959, and made in I.A. No. 670 of 7957 in O.S. No. 88 of 
1948. 

When the appeal came on for hearing before a Bench the Court made the 
following Order of Reference : The decision in N. V. Gouindaraja Nadar v. T. Nama- 
devar Reddtar’, in our view, appears to require reconsideration post before a Full 
Bench. 

In pursuance of the above order the appeal came on for hearin g before the Full 
Bench (S. Ramachandra Iyer, C.J., K. Srinivasan and R. Sadasivam, JJ.). 


D. Ramaswami Ayyangar, and P. R. Varadarajan, for Appellants. 


R. Ramamurthı Iyer, for Respondent. 
The Judgment of the Court was delivered by 

S. Ramachandra Iyer, C.F.:—This isan appeal from an order of the Subordinate 
Judge of Salem, scaling down a mortgage decree by applying the provisions of 
section 13-A of the Madras Agriculiurists Relief Act, 1938 (to be referred here- 
after as the Act). Substantially two questions falllfor determination in the appeal, 
the first of them has given rise to this Reference. They are: 

“1. Whether section 13-A of the Act, which provides for a ceiling rate of interest, in regard 
to a debt payable by a certain category of non-agriculturist debtors, will apply to debts incurred by 
such persons prior to the Act ? i 

2. Whether the provisions of section 19 (2) of the Act can be availed of by a non-agriculturist 
debtor coming within the scope of section 13-A, in order to scale down a decree passed against him. ?” 

It is not disputed that the respondent, who applied to the lower Court for re- 
lief under the provisions of the Act, owns an interest in agricultural lands and she 
would come within the definition of an ‘agriculturist’ as defined in section 3 (ii) (a) 
of the Act but for the fact that her case fell within clauses (b) and (c) of the Proviso. 
to that sub-section, inasmuch as she had been assessed to property tax for the extent 
specified during the relevant period. 


Section 13-A was introduced into the Act by the Amending Act XXIII of 
1948, That section says : 

‘* Where a debt is incurred by a person who would be an agriculturist as defined in section 3 (ii) 
but for the operation of Proviso (B) or Proviso (C) to that section, the rate of interest applicable to the 
debt shall be the rate applicable to it under the law, custom, contract or decree of Court under which 
the debt arises or the rate applicable to an agriculturist under section 13, whichever rate is less. ” 
The effect af this provision is to give the benefit of the reduced rate of interest to 
debtors who have an interest in agricultural lands as defined in section 3 (ii) but 
who could not avail themselves of the benefit either because they pay profession or 
property tax over a specified amount to a Local Authority. 


The facts giving rise to the present appeal are these. Kalia Pillai, the husband 
of the respondent, executcd between the years 1929 to 1931 three mortgage deeds in 
favour of the first appellant and his father to secure three sums of money, in alt 
amounting to Rs. 70,000, advanced by the latter. Kalia Pillai had created a 
security under the documents over a large extent of agricultural lands. The mort- 
gages bore interest at g per cent. per annum with three monthly rests, there being an. 
agreement to pay interest at 15 per cent. per annum in the case of default. Although. 
a considerable sum of money, amounting to a little over Rs. 87,000, had been paid_ 
either in cash or by sale of certain items of mortgaged properties to the mortgagees,, 


~a 








1. (1956) 2 M.L.J. 425. 
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it was found that a sum of Rs. 1,46,561-15-6 was due by the year 1943, and a suit, 
(O.S. No. 3 of 1948) was instituted by the appellants in the lower Court for reali- 
sing that amount. Even two years earlier, the respondent, wife of the debtor Kalia 
Pillai, had purchased the mortgaged properties in execution of a money decree 
against her husband. She was impleaded as a party to the mortgage suit along with 
her husband. Neither Kalia Pillai not his wife was an agriculturist entitled to the 
benefits of Act IV of 1938 at the time when the suit was instituted, though, as we shall 
show presently, the amendment introduced into the Act during the pendency of the 
suit entitled either or both of them to certain reliefs under section 13-A. 


On 31st July, 1950, the suit was compromised. between the parties on the follow- 
ing terms. The debtors were to pay a sum of Rs. 70,000 towards principal and 
interest thereon at 7} per cent. per annum from 2nd October, 1943 in three equal 
instalments within a period of six months. In case of default, the debtors should 
pay the sum of Rs. 70,000 with interest thereon at 9 per cent. per annum. These 
amounts were to be added to the costs decreed, the appellants being entitled to 
recover the amounts due by sale of the mortgaged properties. On this basis, the 
sum due to the appellant was ascertained to be Rs. 1,11,738-7-0, inclusive of interest 
and costs up to 31st July, 1950, and there was a mortgage decree for it. The debtors 
did not pay as stipulated in the compromisc, and final decree was passed on 6th 
April, 1951. Shortly thereafter, Kalia Pillai died. 


During the pendency of the mortgage suit and even before the passing of the 
preliminary decree in terms of the compromise, the Madras Legislature introduced 
certain amendments, by Act XXIII of 1948, into the main Act, scction 13-A being 
one of them. The amendments came into force on 25th January, 1949. Section 
16 of the Amending Act, which alone remained unincorporated into the main Act 
provided for the categories of cases to which the benefits conferred by the amend- 


ment would apply. That section states : 


“The amendments made by this Act shall apply to the following suits and proceedings, namely, 
(i) all suits and proceedings instituted after the commencement of this Act ; 
(ii) all suits and proceedings instituted before the commencement of this Act, in which no 
„decree or order has been passed, or in which the decree or order has not become final, before such 
commencement ; 
Bre all suits and proceedings in which the decree or order passed has not been executed or 
satisfied in full before the commencement of this Act ; 
Provided that no creditor shall be required to refund any sum which has been paid to or realised 
“by him before the commencement of this Act. ” , 


It has now been settled that the three clauses referred to above are disjunctive, each 
of them relating to a distinct category, so that a case falling under one head will 
not fall under another; Vide Narayana Chettiar v. Annamalat Chettiar and Ramanathan 
Chettiar v. Ramanathan Chettiar?. As we stated, in the instant case, the preliminary 
decree was passed subsequent to the coming into force of the amendments intro- 
duced by Madras Act XXIII of 1948. The said decree not having yet been satis- 
fied, the case would be covered by sub-clause (ii) ofsection 16 of ths Amending Act. 


The respondent, who did not claim the benefit of section 13-A atthe time of 
the passing of the preliminary decree, applied in the year 1957 in L.A. No. 670 of 
1957, purporting to do so under section 19 (2) of the Act, for amendment of the com- 
promise decree conformably to section 13-A. She claimed that the amount due 
under the three mortgage decds, which was later superseded, by the compromise 
decree should be scaled down by applying the provisions of section 13-A and that, 
after, giving credit to the payments made, a balance of Rs. 927-8-0 alone should be 
irtated as still due under the decree. The application was contested on several 
grounds by the decree-holders. ‘The learned Subordinate Judge, however, accepted 
the applications and scaled down the decree accordingly. 
ch O Oo eee 

1. (1959) 2 M.L.J. (SC. 55: (1959) SCJ. 2. (1960) 1 M.LJ. 1 (F.B.). 
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The procedure adopted by the learned Subordinate Judge had the effect of 
even annulling the appropriations to interest made at the contract rate, which had. 
been-made-by the appellants prior to the coming into force of section 13-A. We 
are by no méans sure that this can. be done. 


It was contended before the lower Court on behalf of the appellants that the 
respondent being the owner of Muthalapatti Mitta and Alagiagoumdan Palayam 
Inam Village, in respect of which there was a payment of Beriz of Rs. 879-5-3, 
per year, she would not be an agriculturist by reason of Proviso (d) to section 3 (iii) 
ofthe Act. The learned Subordinate Judge overruled the gontention for the reason. 
that the respondent was not the sole owner of the two Inam villages, and that the 
Mitta has since been taken over by the Government under the Estates Abolition Act. 


Before us, an application, C.M.P.No. 6636 of 1961, has been filed by the appel- 
lants to receive certain additional documents as evidence in appeal, to prove that 
the respondent had admitted that she was the sole owner of the Mitta. There is 
no satisfactory explanation as to why these documents were notlfiled in the lower 
Court. Weare not, therefore, prepared to admit the documents. C.M.P. No. 6636 
of 1961 will be dismissed. 

Before the learned Subordinate Judge it was contended on behalf of the appel- 
lants that section 13-A would govern only debts contracted after the coming into 
force of the Act, and that as in the present case the mortgage liability commenced 
as early as 1929, the restriction imposed by that section, in regard to stipulations 
for interest, would not.apply. The learned Subordinate Judge did not accept that 
contention and his view is supported by a decision of a Bench of this Court in 
N. V. Govindaraja Nadar v. T. Namadevar Reddiar!. It was held in that case that 
the provisions of section 13-A will apply. not merely to debts incurred after the Act, 
but also to those , incurred prior thereto. — 


Tt will be seen from the terms of the section, which we have quoted atthe begin- 
ning, that it applies only to cases where a debt ‘ is incurred ° by the class of debtors 
specified in that section. The learned Judges came to the conclusion that the literal 
and plain meaning of the words ‘‘ where a debt is incurred by a person” was 
“a debt which has been incurred ”?.' But no reasons have been given in the judg- 
ment as to why such substitution of the words are necessary for a proper under- 
standing of the section. 


The words ‘ isincurred ’ are precise, plain and unambiguous. It will, therefore» 
be the duty of the Court, which is called upon to interpret the section, to adhere to 


` the ordinary grammatical meaning of the words and not to modify the same on any 


assumed theory of legislative intention or of beneficient interpretation. In Ballen- 
tine’s Law Dictionary, the word ‘incur’ is interpreted to be ‘‘ become subject 
to or liable for, by one’s act or by operation of law ”. Thus, the clause ‘‘ where 
a debt is incurred by a person ” occurring in section 13-A can only refer to a present 
or future liability. Prima facie, therefore, the section can only relate to a monetary 
transaction coming into existence subsequent to the passing ofthe Act. The decision 


-in Bourke v. Nutt?, furnishes a useful guidance in regard to the matter. Under the 


Bankruptcy Act of 1883 a debtor who ‘is adjudged bankrupt’ shall be subject to 
certain disqualifications therein specificd. Itwas held, by a majority of the Judges 
in the Court of Appeal that the specified disqualifications could not attach to a 
person who had already been adjudged a bankrupt before the passing of the Act. 
Lopes, L.J., pointed that if the words “f where a debtor is adjudged bankrupt ”’ 
occurring in the section were to be read as including a case of adjudication made 


prior to the Act, it would really be to distort the ordinary and natural meaning of . 


the words. A 
Davey, L.J.,' observed : ao oi 


- & reading those words alone, and apart from considerations arising out 


of the subject-matter of the section in which they occur, I should certainly understand them oe 
to the ordinary use of the-English language) to mean, if any man shall or may hereafter be adjudg 
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bankrupt ; and unless there be some controlling context in the Act or in the section, I hold that to be 
the meaning of the words. It has been suggested that the words may be read as meaning ‘ where a 
man is an adjudicated bankrupt’. The answer seems to me to be that those are not the words before 
us, and that the words we have to construe are grammatically different. I think the words ‘is adjudged. 
are the verb, whereas in the paraphrase suggested the word “adjudicated”, would be an adjective 
The one form of sentence points to an event to happen, whereas the form suggested predicates a certain 
quality of the subject which may just as well attach to him by a previous adjudication as by a subse- 
quent one. Now, is there any context to be found in the Act itself which should control what I hold. 
to be the prima facte meaning of the words ?” i A ; 
We shall presently consider whether there is anything in the Madras Agriculturists 
Relief Act to compel us to construe the words * is incurred’ as equivalent to ‘ has 
been incurred ’. oo. | 

The rule of interpretation laid down in the decision referred to above, was 
adopted by a Full Bench of this Couft in Polaniswann Goundarv. Devanai Ammal', 
where a question arose about the interpretation of the words ‘ if he marries again ° 
in section 2 (4) of the Hindu Married Women’s (Right to Separate Residence and 
Maintenance) Act, 1946. Previous to that decision there was a sharp divergence 
of opinion as to whether the words ‘if he married again’ would apply to cases of 
second marriage solemnised even before the commencement of that Act or, whether 
it would only apply to the case of a second marriage taking place after the 
commencement of the Act. ‘The Full Bench accepted the latter interpretation. 

Section 13-A does not itself say, either expressly or by way of implication, that 
it should apply to debts incurred prior to the Act. There is nothing in it to warrant 
an interpretation different from what the use of the present tense implies. 

Mr. Ramamurti Ayyar appearing for the respondent argues that if the Legis- 
lature had intended a mere prospective operation to sectiin 13-A it would have 
used words like “* any debt incurred atter the commencement of this Act’’, as it did 
in section 13, and that, therefore, the difference in the language employed in sections 
13 and 13-A should be assumed to reveal an intention on the part of the Legislature 
to make the latter section applicable to all debts, whenever incurred by the class of 
persons specified in that section. 


It is, however, not possible to draw any inference from the difference in the lan~ 
guage employed in the two sections ; they were not enacted at the same time. 
Again it could be argued with equal force that if the Legislature really meant that 
the latter provision should apply to all debts incurred by the persons specified therein, 
it could have certainly used appropriate words. It must be remembered that the 
primary object of the Act was to give relief only to indebted agriculturists ; nons 
agriculturists’ contracts were outside the original enactment. The relief granted 
to them varied with the extent of an accumulation of the liability. For example, 
with respect to debts incurred prior to 1st October,. 1932, the entire interest out- 
standing was statutorily wiped out. There were also provisions for re-opening re~ 
newals of debts and scaling down the liability of the agriculturist debtor with refe- 
rence to the original debt. In respect of debts incurred after rst October, 1932, 
but before 22nd March, 1938 (the date when the Act came into force), the creditor 
was declared entitled to recover only interest at five per cent. per annum or at the 
contract rate, whichever was less. Section 13 related to, debts incurred by an agri- 
culturist after the coming into force of the Act, providing that in respect of debts 
incurred by an agriculturist after the Act, the interest stipulated shall not exceed 
64 per cent. per annum. That rate was later reduced to 54 per cent. per annum. 
T'he Act in its original form did not, in terms, afford relief to any person other than 
an agriculturist. But the application of it enabled certain non-a?riculturist debtors 
to obtain fortuitous benefit by reason of the statutory wiping out of the debts paya- 
ble by an agriculturist debtor. That was purely as a result of the operation of pro- 

visions of the Act in favour of the agriculturist. The Amending Act XXIII of 
1948, for the first time, enabled certain class of non-agriculturist debtors to 
obtain certain benefits. That legislation came into force more than ten years after 
the criginal Act and it could not, in any sense, be regarded as a part of the scheme 
of relief envisaged by the original Act. 
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Section 13-A, in essence, is a separate enactment giving relief to certain owners 
of agricultural lands who did not come within the purview of the main Act. No 
inference can therefore be drawn by reason of the difference in language employed 
in that section and those contained in the main Act bfore its enactment. 


It is a well-recognised principle in the construction of statutes that they should 
-operate only prospectively, that is, to cases and facts which come into existence after 
the date of the statute, unless a retrospective effect is intended. This rule will 
have particular applic ation is a case where the statute is ¢xpropriatory in its opera- 
tion. Section 13-A imposes a new restriction on the freedom of contract in favour 
‘of debtors, who are not agriculturists. Unless, therefore, the statute clearly indi- 
‘cates that it should govern contracts entered into prior to the coming into force of 
‘that section, it can be read as applying only to transactions coming into existence 
after the Act. Even if one were to assume that section 1 3-A is either obscure or 
ambiguous, the-rule of ‘construction will be the same, namely, that there will be a 
presumption against restrospectively. It is now a well-settled rule that where the 
words of a statute admit of two constructions, that construction which produces a 
prospective, rather than a retrospective, effect should alone be adopted. 


Now let us consider the power of the Court to construe a statute by modifying 
its terms or importing words thereto. Craies on ‘Statute Law’ (Fifth Edition), 
states at page 82: 

“ It is clear that ‘if’, as Jervis, C.J., said in Ablev v. Dale.1 the precise words used are plain and 
unambiguous, we are bound to construe then in their ordinary sense, even though it does lead to an 
absurdity or manifest injustice. Words may be modified or varied where their import is doubtful or 
obscure, but we assume the functions of legislators when we depart from the ordinary meaning of the 
precise words used, merely because we see, or fancy we sce, an absurdity or manifest injustice from an 
adherence to their literal meaning.” 


Again at page 84: a 7 

“The general rule,” said Willes, J., in Christopherson v. Lotinga*, ‘‘is stated by Lord Wensleydale 
in these terms—viz., to adhere to the ordinary meaning of the words used, and to the grammatical 
construction, unless that is at variance with the intention of the Legislature, to be collected from the 
statute itself, or leads to any manifest absurdity or repugnance, in whicli case the language may be 
varied or modified so as to avoid such inconvenience but no further”, “I certainly”, continued 
Willes, J., “subscribe to every word of the rule,” except the word “absurdity”, unless that be 
-considered as used there in the same sense as ‘ gnance’; that is to say, something which would 
be so absurd with reference to the other words of the statute as to amount to a repugnance ” . 


The plain worfls used in section 13-A “where a debt is incurred’, indicating as 
they do ths incurring at present or in furture a liability, cannot, by any. means, 
be said to be either obscure or one where if their literal meaning were applied would 
lead to manifest injustice or repugnance to the scheme of the statute. On the other 
hand, there are sufficient indications in Act XXIII of 1948, of which section 13-A 
formed part (being section g therein), to show that it was intended only to have a 
prospective operation. We have earlier referred to section 16 of that enactment, 
which applied the amendments introduced by it to cases of decrees which had not 
‘been satisfied. In regard to agriculturist debtors, section 10 of the Amending Act 

rovided for amendment of decrees passed prior thereto. That section has now been 
incorporated as section 19 (2) in the main Act and it runs: 


“ The provisions of sub-section (1) shall also apply to cases where, after the commencement of this 
Act, a Court has passed a decree for the re-payment of a debt payable at such commencement. ” 


It has now been accepted that the expression ‘ after the commencement of this Act, 
in section 19 (2) refers to the original Act of 1938 and hence the benefit of scaling 
down of decrees under section 19 (2) of the Act will be applicable only to decrees 
passed after the date of the original’ Act, with respect to a liability existing at 
commencement of that Act,.that is 22nd March, 1938. Again sub-sections (1) 
and (2) ofsection 19 apply to agriculturist debtors alone. Ifit was the intention of 
the Legislature that agriculturists who cease to beso by reason of clauses (b) and (c) 


4 
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‘of the Proviso to section 3 (ii), were entitled to the benefit of scaling down of their 
-debts contracted prior to the coming into force of the Act, that is, 22nd March, 
1938, it would not have restricted the operation of section 19 to agriculturists alone. 
Again in other words the intention of the Legislature that section 13-A is not to apply 
to debts contracted earlier than the Act is manifest as section 19 is not made appli- 
cable to the debts due by that class of debtors. It is therefore highly probable that 
the Legislature did not intend that the benefit conferred by section 13-A should 
apply to debts contracted prior to the Act. 


Section 13-A itself is placed in the statute book next to section 13, which applied 
to liabilities incurred after the coming into force of the Act. Though this circum- 
stance cannot be of much significance, it does, in view of what we have stated above, 
acquire some importance for the present discussion. In Ramachandra Mudaliar v. 
D. Tondamar’, referring to amendments of an enactment by introducing a section 
with a capital letter, it has been observed : 

‘* A section introduced by way of amendment, by the use of a capital letter added to the pre- 

existing numeral, cannot aaa he mean that it is a part of the main provision which bears the same 
numeral as the one subsequently introduced. The question whether the two sections are comple- 
men to cach other or that the latter is an exception to the former or they were independent pro- 
‘visions has got to be decided with reference to the subject-matter dealt with by them”. 
‘The considerations to which we have made reference earlier, compel us to hold that 
section 13-A can relate only to the category of debts specified in section 13, the benefit 
as to the rate of interest contained in that section being extended by it to a particular 
class of agriculturists who could not come under section 13. 


We are therefore unable to accept that Govindaraja Naidu v. Namadeva Reddiar?, 
has been correctly decided, In our view the provisions of section 13-A can be 
applied only to cases of debts incurred after the coming into force of Act IV of 1938. 


This view, however, does not dispose of the present case. Although the origin 
of the debt was under the three mortgages referred to earlier, there was a compro- 
mise of the claim on which a decree. followed. The decree in terms of the compro- 
mise, is, in effect, a decree on a-contract superseding the original debt upon which 
the suit was laid. ‘By reason of the compromise the old obligations must be held to 
have merged into one under the compromise which created fresh obligations. In 
other words, by reason of the agreement between the parties, there has been a 
discharge, as it were, of the pre-existing liability by the substitution: of the new 
liability under compromise decree. That would amount to a fresh debt, except 
‘in cases where by statute a re-opening of it is made permissible. That debt having. 
‘been incurred after the coming into force of the Act, section 13-A will apply to it. 
Under section 13-A there is no question of tracing back the liability to an original 
debt. The section itself contemplates the application of its provisions to a decree. 
“The decree in the instant case having been passed subsequent to the Act, the rate 
of interest applicable to it will be governed by that provision subject to’ the question 
of res judicata to which we shall advert later. The respondent, therefore, will be 
liable to pay interest only at the statutory rate on the principal sum of Rs. 70,000 
from 2nd October, 1943. e 

The question then is, whether relief on that basis could be given to her in these 
proceedings. 

This leads us to the second question formulated at the beginning. The res- 
pondent applied to the lower Court under the provisions of section 19 (2). That 
provision cannot, obviously, apply to her case, as-the debt in question (owz., the 
decree) could not be regarded as one due at the commencement of the Act, and 
secondly, the respondent is not an agriculturist entitled to apply under that 
provision. In Venkatanarayana Rao v. Champalal Savansukha®, a debtor situate similar 
to the respondent herein was held not entitled to apply under section 19-A for deter- 
mination of the debt due by him. It was held that section 13-A while it had the 
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effect of giving a reduced rate of interest to persons who would not be agriculturists. 
within the definition contained in section 3 (xi), did not confer any new procedural. 
right on him who did not have that right before the insertion of that section. 


Learned Counsel for the respondent would, however, contend that inasmuch. 
‘as Act XXIII of 1948, which enacted section 13-A also enacted section 19 (2), 
the procedure provided in the latter section should be available to those claiming 
benefits under the former section. We are unable to accept that argument, as it 
runs counter to the very terms of section 19 (2). We are, therefore, of opinion that 
it would not be open to the respondent to apply for such relief, as she might be 
entitled to under the provisions of section 13-A, by the antendment of the decree 
under section 19 (2) of the Act. 


Mr. Ramaswami Ayyangar, appearing for the appellants contends that inas- 
much as it was open ‘to the respondent to claim the benefit of the Act in her defence 
to the suit, she, not having done so but having compromised the same, should be 
held to be precluded, by the principle of constructive res judicata, from agitating that 
‘claim over again. In Narayana Chettiar v. Annamalai Chettiar’, the Supreme Court 
repelled „a similar contention as being contrary to the terms of section 16 of the 
Amendment Act. That decision is sought to be distinguished’ on the ground that 
section 19 (2) which applied to that case entitled the party to obtain his rights by 
amending the decree notwithstanding any rule of tes judicata. In the view we have 
taken in the present case, which has for its basis the contract embodied in the com- 
promise, was a fresh dept incurred by the respondent to the appellants, no question 
of constructive res judicata might perhaps arise as the compromise, on its terms, 
provides for payment of a sum of Rs. 70,000 togethe: with interest at mine per cent. 
per annum. ‘To that compromise section 13-A must apply. Its therefore needless 
to consider whether in respect of the original mortgage debt the benefit of that section 
can be claimed by the respondent in the circumstances of the case where a decree 
has been passed thereon. | ee 

The statute has declared that the liability to pay interest in respect of debts 
‘contracted after the Act cannot exceed the rate specified in-the section. Section 
16 (ii) of the Amending Act expressly says that the amendments introduced 
by the enactment will be available to a judgment-debtor so long as the decree re- 
mained unsatisfied. But, unfortunately, there is no machinery provided under the 
Act for giving effect to the provisions of section 13-A. That the terms of a decree 
as to interest have to be modifiéd with reference to section 13-A, whenever the case 
comes within it, can be held to be reasonably plain from the terms of that section 

Again-whenever a right is created by a statute, a remedy should exist under the 
law unless the statute itself has pointed out an exclusive remedy for working out 
the right so created. The following oft-quoted and classical passage in the judgment 
of Willes, J., in Wolverhampton New Waterworks Co. v. Hawkesford*, may be usefully 
quoted in this connection. l 

“ There are three classes of cases in which a Babi may be established founded upon a statute. 
One is where there was a liability existing at common law and that liability is affirmed by a statute 
which gives a special and peculiar form of remedy different from the remedy which existed at common 
law ; there, unless the statute contains words which expressly or by necessary implication exclude the 
common law remedy, the party suing has his election to pursue either that or the statutory remedy.. 
The second class of cases is, where the statute gives the right to sue merely, but provides no particular 
form of remedy ; there, the party can only proceed by action at common law. But there is a third. 
class, viz., where a liability not existing at common law is created by a statute which at the same time; 
gives a special and particular remedy for enforcing it ; the remedy provided by the statute must be- 
ee and it is not competent to the party to pursue the course applicable to cases of the second 
Class. 

On our conclusion that the machinery provided by section 19 (2) will not be avail- 
able to a party entitled to the bencfits of section 13-A, for scaling down the decreé,, 
the case must come under the second category of cases mentioned in that eminent. 
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‘Judge’s judgment just now quoted. ‘Phe res pondent will, therefore have the remedy 

in the ordinary Courts for obtaining relief granted to her under the statute. : It 1s 
somewhat doubtful whether the Executing Court can entertain a plea of this kind, 
contrary to:the terms of the decree. But there is a duty on the decree-holder to 
reduce his claim in conformity with section 13-A. If, however, the decree-holders 
do not reduce the amount of their claim in accordance therewith, but execute the 
decree according to the tenor of the decree, it must undoubtedly be open to the 
respondent to sue for damages, on the analogy of cases where a decree-holder pro- 
ceeds to execute the decree without giving credit to a payment by. the debtor which 
had not been certified. But the precise nature of the remedy available to the 1¢s- 
pondent to obtain relief, so far as the rate of interest on the decree amount Is con- 
cerned, does not fall to be considered now and it is needless for us to investigate the 
matter further. 


We answer the two points which we set down for determination at the begin- 
ning of this judgment in the negative. The appeal, therefore, succeeds. We 
prefer not to make any order as to costs, having regard to the circumstances of the 
case, where the decree-holders have claimed more than what they are justly 
entitled to. 


P.R.N. sie Se Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. S. RaMAGHANDRA IYER, Chief Justice AnD Mr. JUSTICE 
K. S. VENKATARAMAN. 


The Coffee Board, Bangalore, Represented by the ` Chief 
Marketing Officer .. Appellant* 
D. g 
Famous Coffee and Tea Works and others .. Respondents. 


Coffes Market Expansion Act (VII of 1942) (as amended by Act IV of 1947), sections 26, 32-A, 47 and 
48—Coffee Market Expansion Rules, 1940, Rules 29 to 31— Scope and effect a ea a | auction—Character 
and incidents of —Closed bid spstem—Acceptance of lower bid in\preference to higher bi WF cold and ult vires 

Words and Phrases—‘‘ Market ’’—Meaning of. 

The composition of the Coffee Board under the Coffee Market Expansion Act, 1942, would show 
that the Board was not intended to be merely an agent of the grower and the trader for the limited 

of gathering and marketing the produce exclusively to their advantage; the functions entrusted 
to the Board make it plain that its duty is undoubtedly to preserve and improve the country’s 
economy and to maintain a balance between the interests of the grower and the consumer which 
itself will be conducive to a steady coffee market. The Coffee Board is given ceftain powers to make 
bye-laws and Rules and under the Rules, the Chief Marketing Officer, who is the Executive Officer, is 
vested with the power of administration and of marketing the surplus coffee pooled ; he has also the 
power to modify and cancel contracts. 


Coffee pool auctions are not public auctions in the sense that any member of the public can attend 
and bidatit. Only registered dealers who have obtained permits from the Coffee Board can participate 
in the pool auctions. The seller does not bind himself to accept the highest or an bid ; he is not 
bound to assign any reasons for his decision and his decision shall be final and as ee He has a 
discretion to accept a lower bid, rejecting a higher bid. 

The Act is intended to regulate the sale of coffee ; it-cannot be construed as one enacted purely 
to provide an agency for sale. The grower retains no rights in coffee once it is delivered to the Board 
except his right to receive payment out of the pool funds. A Jarge amount of discretion is vested in the 
Board and the powers n marketing entrusted to the Board were not entrusted solely with a view to 
secure the highest price of coffee to the grower but rather such powers were conceived ın the interests of 
the public as a whole. 


The power to sellvested in the Board is for achieving the objects of the Act, that of putting the indus- 
try on a sound footing by regulating the sale of coffee and not a mere power conferring private rights. 
‘The authority to market coffee being statutory it must be exercised in conformity with and be regulated 
By the terms of the statute. The statute has given a power to the Board to market coffee. How best 
it should be marketed is a matter for its discretion. 


_ The marketing of coffee is not a bare duty of the Board ; it has some interest in it. There is * 
discretion vested in it as how best to market. ‘The Board has a two-fold duty: (a) to the planter t° 


~ 
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secure a market value for the goods; (b) to the consumer and the public by regulating the coffee indus-- 
try. Both aspects of its duty require the development vf healthy market conditions and it is of paras. 
mount importance that the consumer is not allowed to be exploited by the merchant. The power- 
must also be exercised bona fide. 

Coffee sales are regulated by a system under which registered dealers alone are allowed to bid and’ 
the bids are not received oe so as to afford an opportunity to the bidders to raise their bids after- 
knowing what another had bid. Under the closed bid system iling in such sales one bidder can 
know his competitor’s bid only after the bids are tabulated. Further the auction sales are subject to- 
conditions whereby the seller has the liberty of choosing the bids asin a case of asale by tender. 
Although the acceptance of the highest bid at an auctionwill be the norma] rule, departure from that. 
rule where circumstances call for it and where it is done id baad and on consideration’ germane to the- 

for which the Board is created, cannot be regarded as ultra viref. Where the Coffee Board. 
in selling at the lower bid in preference to a higher bid, is actuated by relevant considerations with a 
view to maintain a balance between its duty to the grower‘and to the consumer theldiscretion exercised! 
cannot be challenged. 

A coffee pool auction is neither a sale by inviting tenders nor a public auction with a stipulation 
to accept the pies bid. It partakes the cter of both. The rule that when an auctioner passes 
over a particular bid and proceeds to take a higher one, it isa matter of implication that by such 


conduct he has rejected the lower bid can have no application, more so when there is a stipulation 
that the seller is not bound to sire any or the highest bid. So also the rule that in an auctions- 
the receipt of a higher bid will entail the lapse of the lower one has no application. 


The word “ Market ” means to buy and sell in the market, to go to market with produce. 


Appeals against the decrees of the Subordinate Judge of Coimbatore in Original 
Suits Nos. 311, 312, 313, 314, 317, 318, 319, 322, 323, 324 of 1955, 212 of 1956, 
315, 316, 320 of 1955 and 215 of 1956 respectively. 

Advocate-General (VIK. Thiruvenkatachart) for V. Srinivasan, S. Ramachandran’ 
and D. Ramamurthy, for Appellants. 


M.K. Nambiar for KK. Venugopal and A. Bhima Bhat, for Respondents. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, C.F—The India Coffee Board has filed these appeals. 
against the decrees of the Subordinate Judge of Coimbatore in a batch of suits 
dismissing its claim for recovery of damages from the respondents in the respective 
appeals, occasioned by their failure to pay the price of quantities of coffee sold to- 
them. The respondents were the successful bidders at the pool auctions held on 7th 
October, 1952 and 14th November, 1952 by the Chief Coffee Marketing Officer 
at Coimbatore. Under the terms of sale, they should pay the price and take delivery 
of the goods within fourteen days of the sale ; that time could be extended by three 
days bytheseller. Butsoon after the sale, and presumably by reason of the measures 
adopted by the appellant, the price of coffee fell. None of the purchasers honoured. 
their obligations. The coffee was then re-sold on 23rd December, 1952 and 5th 
February, 1953, the suits out of which these appeals arise, were laid for recovery 
of the loss ascertained on such re-sale. 


l The substantial defence to the suite related to the validity of the auction sales. 
at which the respondents became purchasers. There was also a plea as to the 
sustainability of the claim for damages, which according to them was occasioned. 
by the steps taken by the seller to reduce the market price of coffee. The defence 
has been accepted by the learned Subordinate Judge. For a proper consideration 
of these appeals against his judgment it is first necessary to set out briefly the history 
of ne coustitution of the Coffee Board and of the procedure adopted by it for selling 
coffee. 


Coffee is one of the principal plantation products of India that has a good 
internal as well as a foreign market. It has been said that the mild stimulating 
effect of coffee has made it popular and indeed is the solace of the teetotaller. But 
continued drinking of coffee creates a habit in the consumer with the consequence. 
that a coffee-drinker can seldom abandon it. That property in the product has 
secured for it a fairly stable demand in this country. The production of coffee in 
this country is however, higher than its internal demand ; it is inevitable therefore,, 
that in the interests of the grower and the consumer and of the country, that there 
should be a proper balancing of the internal and external trade in the commodity. 
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Undue emphasis on the latter by exporting large quantities of coffee would have 
its adverse effect on the consumer in this country, while any attempt in the opposite 
direction would, undoubtedly, affect the grower. 


Business in coffee was fairly systematised by coffee curers. Coffee beans have 
to be propared for the market by a process of curing and polishing etc. Prior 
to the year 1942, bulk of the coffee grown was sold-by the curers or commission. 
agents on behalf of the planters. The principal curing stations in this part of the 
country are Mangalore, Coimbatore and certain other places in the Mysore State. 
Apart from private sales by or on behalf of the planters and sale by export, bulk 
of the coffee crop was sold by auction. The method adopted has been set out thus 
in the “Report on-the Marketing of Coffee in India” published under the authority of 
the Government. 


“A sealed box having a slot at the top is kept in the auction room. Buyers bid for selected lots and. 


post the bid form in the sealed box. The curers who auction the coffee on behalf of the planters are 
themselves large buyers and very often wish to buy lots on their own account. To avoid suspicion of 
any underhand dealing they give a sealed copy of the tender to one of the traders and place the original 
in the box. Auctions close at the definite hour each'day; the sellers examine the bids and 
announce sold lots by posting the lot number and the successful bidder’s name on a notice board. 
-They are not bound to accept the highest or any bid. (Ses page 164.) 


There can be little doubt that the method of selling at an auction facilitating as if 
does competitive bids, helps the planter`to get the best price for-his goods ; but 
an auction sale does not always l that purpose. Combination amongst bidders 
had not unoften resulted in the seller obtaining far less than what he would obtain 
in a sale by private treaty. ; 


The Second World-War did effect considerably the export trade of this country 
and created a need for regulating the coffee industry. An Ordinance was issued. 
in the year 1940 to secure that end. This Ordinance was in due course replaced 
by the Coffee Market Expansion Act (VII of 1942), which we shall refer to here- 
after as the Act. That was intended originally as a temporary measure, but by 
Act IV of 1947, it secured a permanent place on the statute, book. Since its enact- 
ment there have been a number of amendments, but neither their history nor the 
provisions are relevant for the present purpose. In its present form, the Act applies 
to all estates irrespective of their size ; they have all to be registered with the Coffee: 
Board constituted under the Act and the owners or planters of all such estates must 
submit such returns to the Board as may be required. All coffee produced should. 
be delivered to the Board which is empowered to make allotment between export 
and internal trade and to market coffee allotted under the latter category in this 
country. Three methods are generally adopted by the Board for releasing coffee 
to trade: (i) by sale in what are called pool auctions held at Mangalore, Co1mba- 
tore and certain other centres in Madras and in the Mysore State ; (ii) by sale to- 
co-operative societies and (iii) by retail sale through propaganda centres established. 
by it. The sale-proceeds of coffee exported as well as those released for internal 
consumption are brought together and after making certain deductions towards 
administrative expenses, excise duty payable to Government, etc., the balance is 
distributed to the growers in proportion to the quantities of coffee delivered by them. 
We are concerned in this case with the internal sales falling under the first category,. 
namely, sales effected through pool auctions. 


The Act provides that the Board to be constituted thereunder should consist 
‘of members representing the interests of the growers and traders in coffee, of the 
State and Central Governments, of the Council of Agricultural Research and of 
labour. The Coffee Board is to be a corporation with a power to acquire and. 
hold property and to enter into contracts. The composition of the Board would 
appear to show that the Legislature did not intend it merely to be an agent of the: 
grower and the trader for the limited purpose of gathering and marketing the pro- 
duce exclusively to their advantage. The functions entrusted to it under the Act 
to which we shall make brief reference, will show that its duty will undoubtedly be 
to preserve and improve the country’s economy, to maintain a balance between 
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the interest of the grower and consumer which itself will be conducive to a steady 
coffee market. There is to be an Executive Officer of the Board designated as the 
Chief Coffee Marketing Officer who is to be appointed by the Government. The 
Central Government is given the power under section 16 of the Act to fix a ceiling 
both as to wholesale and retail price of coffee in the internal market. The Board 
is made responsible for curing and storing the coffee and also for marketing the same. 


Section 34 of the Act provides for payment by the Board to the registered owners 
‘out of the pool fund for coffee delivered to it. The Central Government under 
section 48 is given the power to make Rules to carry out the provisions of the Act : 
the State Government too have powers to make Rules régarding the registration of 
‘owners of coffee estates and allied matters’ (See section 16). The Coffee Board 
‘has certain powers (with the previous sanction of the Central: Government) to 
make bye-laws to provide for the matters: specified in section g. Certain rules 
have been framed under section 48. Under those rules the Chief Marketing Officer 
is vested with the power of administration and of marketing of the surplus coffee 
pooled ; he has also the power to modify and cancel contracts, 


Soon after the passing of the Act, the Central Government fixed the ceiling 
price at which coffee should be sold. Such price regulation was in force till Feb- 
ruary, 1948. The Board, however, appears to have felt that the price control 
should be lifted and the market should be allowed to be regulated by the demand 
for the coffee. The Government acceded to the request on condition that the Board 
‘took effective steps to establish and maintain the price of coffee at reasonable levels. 
An assurance having been given by the Board in that behalf, the Central Govern- 
ment lifted the ceiling price in the year 1948. The method adopted by the Board 
to implement its assurance to the Government was by releasing a portion of coffee 
in its stock to co-operative societies and to its own propaganda department for direct 
sale to the consumer. The rest of the stock was sold in pool auctions in which all 
bona fide wholesale dealers iu coffee having permits from the Beard were allowed to 
participate. The Board also fixed the quantity of coffee to be allotted to co-operative 
societies and its own propaganda department on the one hand and for sale through 
pool auctions on the other. Such auctions werc regulated more or less on the follow- 
ing lines. The Chief Marketing Officer fixes the date and place of sale which is to 
be confined only to those who have obtained permits from the Board. Samples 
of coffee put up for sale would be exhibited for inspection by intending bidders at 
the’ pool auction centres, a day previous to the sale. There are prescribed bid 
Forms which would be supplied to the registered dealers who will have to note their 
bids. The form contains the basic price fixed by the Board for the lots offered for 
sale etc. The intending bidder should put up his offer or bid amount in the Form 
against the basic price. The Form after being completed ıs to be put into a closed 
sealed box having a slot maintained for the purpose, within the time notified. After 
the close of the hour fixed for lodging bids, the box is to be opened in the presence of the 
bidders, the various bids arranged with respect to the lots and tabulated with refe- 
rence to the names of the respective bidders. The Sale Conducting Officer or the 
Chief Coffee Marketing Officer then makes a choice among the bidders. A declara- 
tion containing the names of the bidders whose bids have been accepted then follows. 
The successful bidders thus declared will have to pay the price and take delivery 
of the coffee. A copy of the declaration is also sent to the successful bidder. It 
will be seen from what we have stated above, and indeed from the very contents of 
the bid Form, thatthe sale is of ascertained goods, the coffee offered for sale being 
put up in separate lots and sufficiently described with reference to its quality and 
quantity, etc. Evidence in the case shows that the general practice of the Board 
has been to accept the highest bid, though there were occasions when that was not 
done but only a lower bid was accepted. The power of the Board to accept the 
lower bid had never been disputed except in the present case. But the practice of 
accepting the highest bid, advantageous as it should be from the point of view of 
the planter, did not prove to be an unmixed blessing. It enabled, as we shall 
presently show, certain unscrupulous permit-holders, to regulate the market to their 


IT] COFFEE BD., BANG. V. FAMOUS COFFEE & TEA WORKS (Ramachandra Iyer, C.J.). 407 
ê ; 


own advantage. Certain dealers who secured large quantitics of coffee at one 
auction, secreted the stock thus bought, puffed up prices at the next auction by 
the simple process of themselves making high bids. That being accepted, the 
inflated price came to be regarded as the market price and they unloaded on the- 
market the goods which earlier they had purchased at a cheaper pricé and thus 
made unconscionable profits. A repetition of this process in each succeeding auc- 
tion had its inevitable effect on the unfortunate consumer who having contracted 
the habit of coffee drinking, could not give it up and was, therefore, obliged to pay 
whatever price was demanded for it. The merchants thus took advantage of the 
exclusive right of bidding at the pool auctions which their permits entitled them in 
exploiting the public. Phat was not the only means by which they increased the 
price of coffee. About 28 to 30 of the permit-holders formed themselves into a ring, 
and began to bid at the pool auctions $ the entire quantity secured by the members 
of the clique would be pooled again and re-auctioned amongst themselves. The 
profits feed at the second auction would be divided amongst the members of the 
clique. The second auction had also the effect of increasing the price which the 
consumer had to pay. Evidence in the case shows that such profits were not 
inconsiderable. 


From June, 1952, the price of coffee was rising month after month. For 
example the price of coffee Plantation A which was Rs. 252 per cwt. in June, 1952 
went up to Rs. 26g-6-0 in July, to Rs. 299-2-0 in August, and to Rs. 316-11-0 in 
September 1952.. There was a similar rise in the prices in regard to other varieties 
of coffee. Naturally enough the public was agitated at the high prices of coffee 
brought about by the manipulations in the market. Representations were also 
made to the Hon’ble Minister for Commerce and Industry of the Government of 
India. The Coffee Board too received several complaints. 


The Central Government who took notice of the unhealthy tendencies in the 
market appears to have sent a note to the Coffee Board. All these facts, which 
stand amply proved by the evidence in the case, are not controverted. It was found. 
that in the auctions held in September, the permit-holders had formed themselves 
into a group and had secured about fifty per cent. of the coffee and at the re-auction 
amongst them, they had made a profit of about Rs. 30,000. 


The next pool auction was fixed for 7th October, 1952. The Chief Coffee 
Marketing Officer came to understand that the same tendencies persisted and he 
warned the bidders not to push up the prices. The bidders themselves knew that 
the Government could at any time fix the prices. But yet they paid no heed to 
the warning. They made bids for amounts higher than what even the September 
auctions brought. The situation did require immediate action. On the analysis 
of the bids received the Chief Coffee Marketing Officer found that the puffed up 
bids came mostly from the members ofa group. He rejected some of them, accept- 
ing lower bids from others. Out of 315 lots put up for sale on that date, highest 
bids were accepted only with respect to 128 lots ; for the remaining 187 lots, only 
lower bids were accepted. The rejection of the maximum offer for coffee in 
certain cases was only the culmination of certain steps taken for bringing the price 
within certain limits. Pool auctions which were announced to be held in the 
various places on different dates, were fixed up to be held on the same day i.e., on 
„th October, 1952, to reduce the chances of the same group purchasing at every place. 
The export quota was reduced and more coffee was made available for the pool sales, 
with the idea that the improvement in the supply might lessen the demand. But 
these and even the warning conveyed to the bidders by P.W. 2 had no effect. Pre- 
sumably the merchants thought that once they got the coffee, they could keep up 
the high price level by cornering and manipulating the sale to retain their stock. 
The acceptance of the lower bids and that toc from bidders outside the ring, however, 
appears to have smashed their hopes in. that direction. The price of coffee came 
down. On the falling of the market price, the successful bidders at the auction 
held on 7th Octobr, 1952, defaulted in the performance of their obligation to pay the 
price and clear the stock. On the 21st October, 1952, fourteen days after the Oh 
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sales, a deputation of purchasers, viz., respondents in A.S. Nos. 165, 255, 256 and 
258 of 1958, waited on the Committee ofsthe Indian Coffee Board and requested 
for a reasonable extension of time for payment of price ; they also pleaded for post- 
ponement of the November auction. The latter reyuest was evidently made with 
the object of creating conditions of scarcity in the market. The Committee agreed 
to extend the time for payment till roth November, 1952, and-that without collecting 
any deposit or incidental charges. But the market for coffee showed no tendency 
to rise again. The purchasers defaulted. The Coffee Board then re-sold the goods 
in the usual manner at the pool auctions held on 14th November, 1952 and 23rd 
December, 1952. The resale price was less than the prices accepted in the October 
auction. The Board then filed the suits out of which these appeals arise for recovery 
-of loss on re-sale from the purchasers at the October pool auctions. They com- 
prised both types of successful bidders, those who offered the highest price and 
whose offers had been accepted and those whose offers had been accepted in prefer- 
-nce to the highest bids for their lots. Cases where highest bids were accepted are: 
-Appeal Suit No. 256 of 1958 except in regard to three lots, Appeal Suit No. 258 
of 1958 except in regard to five lots, Appeal Suit No. 259 of 1958 except in regard 
to one lot, Appeal Suit No. 260 of 1958 except in regard to five lots. In regard to 
lots excepted above, highest bids were not accepted by the officer but only lower 
-bids were accepted. That was also the case in the remaining appeals. Apart 
from these, two of the appeals Appeal Suits Nos. 260 of 1958 and 165 of 1960 stand 
-on a special footing. ‘The respondents in these cases claim that they had withdrawn 
their bids before the acceptance was made and that there had been, therefore, no 
binding contract of sale. i 


The substantial defence to the suits which were also the’ only points raised in 
the appeals can broadly be stated to be these: (i) As the Chief Coffee Marketing 
‘Officer is a statutory authority he had no power to discriminate and select bids 
cand make binding declarations on the purchasers. An auction sale. conducted 
-on that basis, implying, as it does, an arbitrary power of selection in the statutory 
authority would be invalid ; (ii) Sales being by auction, the moment the highest 
‘bid is received, the lower ones lapsed and it would not be competent to the Sale 
Conducting Officer to accept lower bids ; (iii) The bids in Appeal Suits Nos. 260 
of 1958 and 165 of 1960 having been retracted before acceptance there could be no 
valid contract and no claim for damages would lie against the purchasers and (iv) 
"The Coffee Board having itself taken steps to bring down the price of coffee after 
the auctions could not claim any damages, as it had defaulted in discharging its 
‘obligation to minimise the damages ; instead, it had taken steps to enhance it. 


‘The learned Subordinate Judge has accepted the defence. He held that the 
appellant would not be entitled to recover any sum by way of damages from the 
defaulting purchasers. He has accepted the entirety of the defence, and as we will 

-have occasion to consider his reasons while dealing with the several points raised 
in the appeals, it is needless to set them out here. Of the two chief grounds on 
which the claim of the Coffee Board is resisted, the first relates to the power of the 
“Chief Coffee Marketing Officer to accept any but the highest competitive bid at an 
auction. This contention, if accepted, will primarily benefit only those among the 
purchasers who offered less thoughthe argument of Mr. Nambiar appearing for 
the purchasers is that the entire auction sale held on 7th October, 1952, proceeding 
as it did on the assumption that as the Sale Conducting Officer can arbitrarily select 
the bidders his own individual choice of bids on that date would be invalid regardless 
-of the accident that the Officer in certain cases accepted the highest bid. It is some- 
what strange that the very persons who made the bids, whose bids had been accepted 
should turn round and say that the sale to them is invalid. Assuming that the 
acceptance of a lower bid, when a higher one, is available beyond the powers of 
the seller, the only person who can feel aggrieved thereby is the grower or planter 
and not the person who offered to purchase the coffee and got it at his own price. 
-But yet, the contention is that an auction sale of coffee conducted on an assumption 
that the Selling Authority has a right to accept any bid, is a discriminating sale which 
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is ultra vires of its powers. This contention has the merit of having been accepted 
hy the learned Subordinate Judge who held that neither the Act nor the Rules framed 
thereunder conferred any power on the sale conducting officer to. arbitrarily select 
bids, Mr. Nambiar’s arguments however, covered a wider ground : they can be 
put under the following heads— 


(a) the terms on which the aution sale was held in the present case did not 
confer any power of selection among the bidders ; 


(b) even if it were to be assumed that under the terms of the auction, it was 
open to the officer to accept lower bids it would be an invalid provision as the statute 
does not authorise the Coffee Board to effect sales by which the grower would get 
anything but the highest price which’ alone should be regarded as the market price; 


(c) the power of the Board and of the Chief Marketing-Officer to effect, 
sales being purely statutory, any arbitrary exercise of it would be invalid and will be 
contrary to Article 14 of the Constitytion. | 


We shall deal with the points seriatim : 


(a) It must be remembered that the coffee pool auctions are not public 
auctions in the sense that any member of the public can attend and bid atit. Only 
registered dealers who have obtained permits from the Coffee Board can participate 
in the pool auctions. Exhibit A-3 contains conditions of sale which generally re- 
gulate sales conducted by the Coffee Board during the month of October, 1952. 
They can indeed be taken as typical in respect of all the auction sales conducted 
by the Board. The relevant provision in Exhibit A-3 is clause 6 which runs: | 

c The seller does not bind himself to accept the highest or any bid ; he is not bound to assign 
any reason for his decision and his decision shall be final and conclusive.” 


‘The contention raised on behalf of the respondents is, that this clause can only 
empower the seller to reject all bids whether one be the highest or otherwise and 
cannot be taken as conferring any power of selection, i.e., a power to accept a lower 
bid in preference to a higher one. ‘This argument ignores the necessary implication 
that flows from the clause that the seller is not bound to accept the highest bid ; 
viz. that he has got power to accept any other or lower-bid. Indeed if the inter- 
pretation contended for, were to be accepted there will be no need even for the fur- 
ther provision which confers a power not to accept any bid; secondly, once the 
highest bid is found to be unacceptable (it-may be even for any reason personal to 
the bidder, ¢.g., his insolvency) the entire auction would have to be started de novo. 
Tn our opinion, the terms of clause 6 clearly import a right-in the setller to accept 
any bid, be it the highest one or a lower one. - Whether such a power should at all 
exist or-whether in any particular case it has not been properly exercised are matters 
which are not quite relevant for a true interpretation of the clause. ` Assuming 
even that there is some ambiguity in it, the practice obtaining in the coffee market 
before and after the Act, supports our construction. We have already referred to 
the practice that obtained in the sale of coffee, prior to the Act where the agents of 
the growers were sometimes selling coffee by private negotiations and at other times 
‘by-public auction at.their own choice. Subsequent to the Act it appears from 
Exhibit A-275 that in the years between 1949 to 1951, lower bids had been accepted. 
‘There is also the evidence of D.W. 2, the Managing Director.of Messrs. Stanes and 
‘Company one of the leading coffee merchants, who said that in certain cases when 
the curers were not satisfied with the highest bid on account of the bidder’s insolvency, 
that bid was not but the next lower bid was accepted. He also stated that the nor- 
‘mal practice was to accept the highest bid. The Chief Marketing Officer examined 
as P.W. 3 referred to the fact of his predecessors and of himself having exercised a 
discretion and accepting lower bids on several occasions prior to 7th October, 1952. 
“Exhibit A-275 is the list prepared showing the occasions on which discretion of the 
Sae Conducting Officer bad been exercised in rejecting the highest bid. We are, 
therefore, of opinion that Exhibit-A-3 confers a power on the seller, to accept lower 
bids in preference tô higher ones in a proper case. But-it is urged that this view is 
52 
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opposed to thé decision of the Su e Court in The Stats of Assam v. Keshab Prasad 
Singh and another’, There is nothing, however, in that decision to'lend support for 
the present contention. There was a sale of fishery in that case by a Governmental 
authority. ‘The relevant rule stated that the officer conducting the sale was not 
binding himself to accept the highest or any bid. But that was mot a case where 
the officer having rejected the highest bid accepted a lower one. The point that 
came up for decision was a different one. The auction sale was held subject to the 
sanction of the Government. The officer in fact accepted the highest bid and his 
acceptance was also affirmed and sanctioned by the Government. Later the 
Government cancelled the sale of fishery right and the same was granted to ano- 
ther person. It was held that the Government had no authority to cancel the pre- 
vious sale which was a completed contract binding on it; nor had it the power of 
directly granting the right to some other person. 


(6) The next contention, namely, that under the terms of the statute, there 
is no power in the Chief Coffee Marketing Officer to accept any but the highest 
bid, depends for its validity on the relevant provisions in the Act.. Learned Counsel 
for the respondents urged that the Board as constituted under the Act, existed 
only to safeguard the interests of the growers. That being so an acceptance of a 
lower bid would be prejudicial to them. On the other.hand,.the learned Advocate- 
General appearing for the appellant contended that neither the Board nor the Chief 
‘Coffee Marketing Officer could be regarded as a bare! agent or fiduciary of the 
growers ; they were exercising certain powers vested ‘in them under the statute 
and that so long as such powers were exercised bona fide in. the fulfilment of the 


objects for which they were given it could not be said that the act complained. 
of was ultra vires. 


We shall proceed to consider the rival contentions. Section 2 5 of the Act 
says that coffee delivered by the growers to the pool shall on such delivery remain 
under the control of the Board who is to be liable for its storage, curing and market- 
ing. The grower on delivery loses all his rights to the coffee except a right to re- 
ceive payment from thé’ Board under section 34. The next section, section 26 is 
an important one. It directs the Board to take all practical measures to market 
the coffee included in the pool. The Board can also augment its stock by purchase 
from other sources. The provisions read in the light of the fact, that the Board is a. 
statutory corporation with aright to hold property and enter into contracts, would. 
lend colour to the view that in effecting sales of coffee it is doing its own statutorily 
authorised act. No doubt an improper way of doing it, will have repercussions on. 
the grower. But the question as to the propriety of the auction sales in this case is 
not raised by the grower but by the purchaser who impugns the validity of the very 
contract under which he became the purchaser. He says that as the only power of 
the Board is to market, it must be taken that it can sell it only at the highest price: 
offered as that alone would be indicative of the true market price. 


The word market has been defined in the Shorter Oxford Dictionary as mean. 
ing to sell, to buy and sell in the market, to go to market with produce. 


There is nothing in the term to imply as to how and in what manner the pro- 
duce is to be sold. No doubt generally speaking the highest bid at an auction may 
be taken as indicating the market price ; but it cannot be accepted that it is invari- 
ably so. Let us for example take a case, an inverse of the present one. 
Not unoften bidders at an auction, form themselves into a ring with an agreement 
not to bid against each other, the object being to knock off the property for less than. 
its price. In such a case, it can hardly be said that the price offered at the auction. ¢ 
is the market price. Per contra where bidders with ulterior motives boost the price, 
it cannot be said that the price offered at the auction is the real or the market price. 


Markting cannot, therefore, mean selling only through an auction and that to the e 
highest bidder. — f 


fa 


-æ 


1, .(1958) S.QJ. 429; (1953) .S.0.R. 865,° i 
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Neither section 26 nor any other provision in the Act provides positively or 
specifically how the sales have to’ be effected. There is nothing for example to 
preclude the Board from selling coffee:by private contract. The Central Govern- 
ment is given power under rection 48 (2) (b) to frame Rules as to the manner in which 
the Board shall exercise its powers of buying and selling coffee in the Indian Market: 
But no Rules have yet been framed by the Government under that provision. Sec- 
tion 48 is only an enabling provision and if Rules are framed, the Coffee Board would 
undoubtedly be bound to act in accordance with such Rules. But at the same time 
it must be noticed that the existence of the Rules will not be a condition precedent to 
the exercise of the powers vested in the authority under section 26 to sell coffee form- 
ing the subject-matter of the pool. This principle has been accepted as laid down in 
Nemi Chand v. Secretary of State for Indiat and Collector of Customs v. Gokuldass*. 


Sections 17 to 19 of the’ Act place restraints upon a registered owner in the 
matter of sale of his produce. There is no restraint placed on the Coffee Board when 
it proceeds to sell coffee. If the Board.can sell coffee by a private contract and 
section 26 is wide enough to confer that power, the acceptance of a lower bid (mala 
fide apart) can even be taken as tantamount to a sale by private contract to such a 
bidder. l i l : 

a 

Mr. Nambiar, however, contends that the obligation cast on the Board by 
section 26 to market coffee pooled under the provisions of the Act, would imply 
that the commodity should be sold at the fair market price, a sale to the highest 
bidder at an auction being one of the recognised methods of ascertaining that price, 
the acceptance of any but the highest offer at the auction would mean that there 
has been no marketing of the-product. Section 26 does not prescribe that the sale 
of coffee must be by auction. The power to market is à power of sale ; it can be 
by private treaty or public auction subject to such conditions as may be prescribed. 
In the familiar case of sale by receiving tenders one of the usual conditions 
to be found is, that the seller does not bind himself to accept the highest tender. 
Indeed one can imagine the circumstances under which it will be even undesirable 
to sell to the highest bidder, for example, if the bidder happens:to be an insolvent 
or a confirmed black-marketer. ` To accept a lower bid in such a case should cer- 
tainly be within the powers of the Sale Conducting Officer. The question, therefore, 
will bé not one, whether there is no power, at all but whether such power has been 
properly exercised in any individual case. There is nothing in the Act which 
restrains the Coffee Board to abandon an auction, for example and forthwith sell 
by private contract. Acceptance of a lower bid at an auction where such power 
is reserved and where it is exercised bona fide cannot substantially be different from 
that. Section 47 of the Act is primarily intended to invalidate contracts made by 
registered growers and it cannot affect the Board’s powers which as we have seen 
are analogous to owners selling their goods. Even otherwise we are of the view 
that the sales in ‘the present case are not void. 


The Act is intended to regulate the sale of coffee ; it cannot be construed as 
one enacted purely to provide an agency for sale. The grower retains no rights 
in the coffee once it is delivered to the Board except his right to receive the pay- 
ment out of the pool funds. Realisations of price of coffee sold are not entirely 
made over to the growers. For example, under section 32-A, the Board is given 
power to make donations to the Gandhi National Memorial Fund out of the pool 
fund. It has also the authority for borrowing on the security of the pool fund or of 
the coffee that forms part of the pool. -A reading of Rules 29 to 31 of the Coffee 
“Market Expansion Rules, 1940, will show that a large amount of discretiorris vested 
in the Board in the matter of allotment of coffee for internal sales and for appoint- 
ing persons for the marketing of coffee, etc. From these provisions as indeed from 

‘the very representative character of the Board itself, it is plain that the Legislature 
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does not intend that the powers of marketing were entrusted solely with a view to 
secure the highest price of coffee to the grower, but rather such powers were con- 
ceived in the interest of the public as a whole. 


But it cannot at the same time be denied that the Board in performing its own 
duties under the Act has a responsibility analogous to a fiduciary one to the grower 
in the sense that consistent with its other obligations, it should secure the best price 
for coffee delivered to it. The learned Advocate-General will, however, go further 
and contend that when the Board proceeds to sell the coffee collected in the pool, 
it should be regarded as doing it in its private capacity life any other owner selling 
his property. ‘It has been argued that the statutory authority of the Board is called 
for only when it proceeds to enforce the obligation of the growers, or when it makes 
allotment for internal and external consumption. But when it sells the coffee, it 


should, it is argued, be regarded as in the same position as a bank constituted under 
an enanctment selling the goods pledged to it. 


But we are afraid that the analogy is apt to mislead. The bank in such a 
case is acting under the terms of the contract of pledge and those implied under 
the law. Reliance has however been placed in support of the contention on the 
observations contained in Perkins v. Lukens Steel Co.1, where dealing with the ques- 
tion as to to what extent breaches of statutory provisions would afford scope for 
Judicial review, the learned Judge observed : 

- - Like private individuals and businesés, vernment enj unrestri 
duce its own supplies, to determine those with e it will desl ot = fix the pa aaa andi Go 
upon which it make the needed purchases. Acting through its agents asit must of necessity, the 
Goverment may for the purpose of keeping 


f its own house in order lay PONE peepee by which 
its agents are to proceed in the procurement of supplies .............. It has done so in the Public 


Contracts Act, That Act does not depart from but instead embodies the traditional principle of 
leaving purchases necessary to the operation of our Government to administration by the executive 
branch of Government, with adequate range of discretion free from vexatious and dilatory 
restramts at the suits of prospective or potential sellers. It was not intended to be a bestowal of 
litigable rights upon those desirous of ling to the Government.” 

In our view the power to sell vested in the Board is for achieving the objects of the 
Act, that of putting the industry on a sound footing by regulating the sale of coffee 
and not a mere power conferring private rights. In one sense it is analogous to 
small rights. The power of marketing conferred under section 26 can be exercised 
in any manner which an owner can exercise.but at the same time its exercise in 
each individual case should subserve to -the principles behind the enactment.. In 
other words, the authority to market coffee being statutory, it must be exercised 
in conformity with and be regulated by the terms of the-statute. On the one hand; 
the Board having been given powers of entering into contracts, there could be no 
restriction on its rights to enter into any contract in. the way it pleases except where 
the statute cither expressly or by clear implication, limits the power. But the Board 
itself having been constituted for a specific purpose, another principle will come into 
play, namely, its contracts cannot be made on considerations extraneous to the 
purpose of its constitution. In Maxwell’s Interpretation of Statutes (Eleventh Edition) 
it is stated at page 290: 


“A corporate body constituted by statute for certain is regarded as so entirely the crea- 
ture of the statute, that acts done by it without th $ ities o. j M 
for which it was formed would be i general, anli Poa ERG a se neers 


In the present case, the statute has 
How best it should be marketed is a 
divert a substantial portion of the p 
and propaganda centres. 


_ We have therefore, only to see whether the action of the Chief Coffee Market- 
ing Officer in choosing bids for acceptance avowedly with a view to stabilizing the 
price of coffee at normal levels should be regarded as one exercised for objects ° 
foreign to the scope of the enactment. 


given ‘power to the Board to market coffee. 
matter for its discretion. It can for example, 
ool to direct sales through co-operative societies 


r 
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For the respondents, it is contended that the Act having expressly provided un- 
der section 16, the authority to fix the price, viz., the Central Government, no other 
authority would be competent to take any action with a view to regulate the price 
of coffee. But section 16 only enables the fixation of a ceiling price for coffee. 
aoi has little to do with the development of a healthy and steady market for the 
product. | 


The acceptance of the lower bid where higher prices were offered by certain 
unsocial elements, was made to protect the larger interest of the coffee industry 
and of the consumer as well. In so doing, the Chief Coffee Marketing Officer 
could in the circumstances be more correctly said to have proceeded to ascertain 
the normal price. This will be clear from the following extract from his affidavit 
Exhibit A-276 filed before the High Gourt of Mysore : l 


“The Chief Coffee Marketing Officer and the ty Chief Coffee Marketing Officer issued a 
warning to the traders before the sales were conducted on 7th October, 1952 at Coimbatore and at 
Mysore respectively that the traders should not form into groups or try to push up prices and that if 
anybody tried to do so he oer not get any lots at all. In spite of this warning, there was an attempt 
made mostly by members of this group to push up prices particularly in regard to Robusta. The 
present complaint about the rejection of the highest bid is also mostly about Robusta. The Chief 
Marketing Officer had therefore to reject bids of all those persons who tried to push up prices beyond 
the average price secured in September last (1952) and to accept lower bids which were round about 
that average or less. If the highest bids have been accepted, about 382 tons of Robusta out of a 
total quantity of 455 tons released at the Coimbatore auction on 7th October, 1952, would have fallen 
into the h of this group and this would have enabled them to dictate their own terms to the market. 
Similarly out of a total quanitty of 150 tons of Robusta released at Mysore auction on 7th October, 
1952, about 112 tons would have fallen into the hands of this group.” ; 


If under the circumstances aforesaid the highest bids had been accepted, its effect 
would undoubtedly be disastrous from the point of view of the consumer. In the 
absence of Rules under section 48 (2) (1), the mode of exercising the power has 
not been defined ; but that, as we pointed out, does not mean that there is no power. 
From what we have said already, it will be clear that marketing of coffee is not a 
bare duty of the Board : it has some interest in it. There is a discretion vested in 
it as how best to market. It is true that such discretion might be regulated if Rules 
exist under section 48-A (2) (1). But there being no Rules, the conditions and tule, 
as to acceptance of offers will be entirely left within its discretion. But where there 
is an excess or abuse of the power -in the matter of exercise of such discretion, it 
will undoubtedly be open to the aggrieved party to obtain: relief in Gourt. The 
true nature of a discretionary power and the limits of its exercise has been enunci- 
ated with great clarity and preciseness in the following passage in Administrative 
Law by Wade (1961 edition) at page 40: 

“ Administrative power derives from statute. The statute gives power for certain purposes only 
or subject to some special ure, or with some other kind of limits. The limits are to be found? 
not one in the statute itself, but in the general principles of construction which the Courts apply, provi- 
ded, of course, that the statute has not et or impliedly modified them—for every statute 1s an 
act of sovereign legislation and can a teall principles of administrative law, if Parliament so 
wishes. But in practice powers are y defined. Any act outside the defined limits (ultra vires) is 
an act unjustified by law, and if it is also a wrongful act by the ordinary law (such as a trespass to 
person or property), it is illegal, and the ordinary remedies lie.” 


Again at page 56, the learned author observes : 


“Two principles of statutory interpretation often come into conflict. First, it is to be presumed 
that powers, even though widely defined, have some ascertainable limits, and that Parliament 1s un- 
likely to intend the executive to be the judge of the extent of its own powers ; therefore, if it can fairly 
be implied that the powers were given for some particular purpose, exercise for any other purpose will 
be illegal. Secondly, however, the Court must not usurp the discretion given to some other body. 
If the statute says that the Minister, or the local authority may decide something, it is not for the Court 
to impose its own idea of what ought to have been decided, for the statute intended the power of deci- 
sion to lie elsewhere. The Court must not, in other words, concern itself with the politics of the case, 
or with the mere merits. The Court’s only concern is the legality of what is done.” 


There is, if we may say so, a very clear statement of the principle which should guide 
n determining the limits within which the discretion given to an authority can be 
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exercised in the judgment of Lord Greene, M.R., in Associated Provincial Picture House 
Lid. v. Wednesbury Corporation!, where it is observed : 

‘When discretion of this kind is granted, the law recognises certain principles upon which that 
discretion must be exercised, but within the four corners of those principles, the discretion, in my opi- 
nion is an absolute one, and cannot be questioned in any Court of Law. What then are those 
principles?...... Bad faith, dishonesty—those of course, stand by themselves—unreasonableneas, atten- 
tion given to extrancous circumstances, rr fa of public pohcy and things like that have all been 
referred to, according to the facts of individual cases, a8 being matters which are relevant to the 
question. If a cannot all be confined under one head, they, at any rate, I think, overlap to a very 
great extent. or instance, we have heard in this case a great deal about the meaning of the word 
unreasonable. : 

a 

- It is true the discretion must be exercised reasonably. Now what does that mean? Lawyers 
familiar with the phraseology commonly used in relation to exercise of statutory discretions often use 
the words wnreasonable in a rather comprehensive sense.. It has frequently been used and is frequently 
used as a general description of the ‘iris that must not be done. For instance, a person entrusted 
with a discretion must, so to speak, direct himself properly inlaw. He must call his own attention to 
the matters which he is bound to consider. He must exclude from his consideration matters which 
are irrelevant to what he has to consider. If he does not obey those rules he may truly be said, and 
often is said to be acting unreasonably. Similarly, there may be something so absurd that no sensible 
person could ever dream that it lay within the powers of the authority. Warrington, L.J., in Short v. 
Pools Corporation,® gave the example of the red-haired teacher, dismissed because she had red-hair. 
That is unreasonable in one sense. In another sense, it is taking into consideration extraneous matters. 
It is 30 unreasonable that it might almost be described as being done in had faith; and, in fact, all these 
things run into one another.” 


Mr. Nambiar has attempted to bring the respondents’ case within the rule stated 
above : he argues that the power of marketing being given solely for the purpose 
of securing to the planter the best price he could get at the market, the exercise 
of it for a different purpose, namely, for securing coffee at a reasonable price to the 
consumer will be one extraneous to the objects of the Act and therefore ultra vires. 
If it were to be held that efforts at stabilizing the price of coffee at normal levels is 
beyond the purpose of the Act and outside the authority of the Coffee Boards, there 
can be little doubt that this argument will be sound. But as we have pointed out in 
the course this judgment the Coffce Buard has a two-fold duty (a) to the planter 
to secure a market value for the goods ; (b) to the consumer and the public by 
regulating the coffee industry. Both aspects of its duty require the development of 
healthy market conditions and it is of paramount importance that the consumer is 
not allowed to be exploited by the merchant. 


The question then is whether the act of the Chief Coffee Marketing Officer 
can be regarded as being outside this object. 


There is yet another test which his act should satisfy. The power should have 
been exercised bona fide. In R. v. Paddington Rent Tribunal? Lord Goddard, C.J., 
took it as a settled rule what has been stated in Biddulph v. S't. George’s Tanover Square 
by Turner, L.J., thus : 

err I am far from thinking that this Court has no to interfere with public bodies in 
the exercise of powers which are soar eee on them by Act of Parliament. I take it that it would be 
within the power and the duty of this Court so to interfere in cases where there is not a bona fide exercise 
of the powers given by Parliament ; and I should be very sorry to be su to entertain the notion 
that public bodies, under the general powers given to them by Act of Parliament, can do whatever 
they think right.” 

In Prescott v. Birmingham Corporation®, a local authority were authorised by 
statute to maintain and operate their transport undertaking and to charge such 
fares to passengers travelling on their vehicles. The local authority provided free 
travelling facilities between certain hours for a limited class of woman passengers, 
1.¢., those over sixty-four years of age and men over sixty-nine. There was no pro- 
vision in the statute which permitted the authority to run their services free for any 
class of passengers. It was held that although the local authority had power to dis- 
criminate in the charges made to different people they, who were occupying an ana- 
logous fiduciary position to their ratepayers were not entitled to use the discri- 
a 


1. L.R. (1948) 1 K.B. 223, 228. 4, rea 8 L.T. 558, 
2. L.R. (1926) Ch. 66. 5. (1954) 3 All E.R. 698,-706. 
3. (1949) 1 AIL E.R. 720, 725. 
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minatory power in order to confer out of the tates a special benefit on some parti- 
cular class of inhabitants. Jenkings, L.J., stated :— 

“We think it is clearly implicit in the legislation that while 1t was left to the defendants to decide 
what fares should be charged within any prescribed statutory maxima for the time being in force, the’ 
undertaking was to be run a8 a business venture, or, in other words, that fares fixed by the defendants 
at their discretion, in accordance with ordinary business principles, were to be charged. That is not 
to say that in operating their transport undertakings, the defendants should be guided by considerations 
of profit to the exclusion of all other considerations. They should, no doubt, aim at providing an 
efficient service of omnibuses at reasonable cost ;—But ıt by no means followa that they should go out 
of their way to make losses by giving away rights of free travel.” 


That was a case where the discriminatory power vested in the loca! authority was 
not used in accordance with the provisions of the statute, 


The Coffee Board in the present case while it cannot be said to be a trustee 
to the growers does occupy a position of responsibility. Spasmodic increase in 
the prices brought about by a few wishing to have a compiete control over the 
market can hardly be conducive to its steadiness. Coffee industry which depends 
for its progress on the capacity of the ultimate consumer cannot be left to the mercies 
of the bulls and bears similar to the transactions in a stock exchange. We must 
not, however, be taken as laying down that the Coffee Board will have a power at 
all times toreject the highest bid at an auction and arbitrarily select any lower bid. 
‘What all we mean is that although the acceptance of the highest bid at an auction 
will be the normal rule, a departure from that rule where circumstances call for it 
and where it is done bona fide and on considerations germane to the purpose for which, 
the Board is created, cannot be regarded as ultra vires. In other words where in 
selecting the lower bid the Coffee Board is actuated by relevant considerations with a 
view to maintain a balance between its duty to the grower and to the consumer the 
discretion exercised could not be challenged. 


Taylor v. Munrow?, is a case that was concerned with a power of surcharge of 
certain councillors of a borough who had authorised unlawful payment of monies 


Marketing Officer) that there was a ting of dealers who were endeavouring to 
push up the price of coffee and corner the stocks. P.W. 3 met the dealers who had 
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gathered for participating in the auction and warned them that the Government of 
India was very much concerned on account of the increase in the price of coffee and. 
that they should not push up the prices. The dealers, however, did not heed the 
warning as the bids received that day shows. This is adverted to by the Chief 
Marketing Officer in his letter to the Joint Secretary, Ministry of Commerce and 
Industry sent on 12th October, 1952. We accept the evidence of P.W. 3 that the 
situation on the 7th of October, 1952, was abnormal judged in the light of the public 
agitation on the one hand and of the tendencies e~hibited by the purchasers in push- 
ing up the prices on the other. That situation required immediate action. The 
Chief Coffee Marketing Officer then adopted the policy of accepting the lower 
bids wherever the highest bid came from the members of the . ring. As we have. 
already shown, the acceptance of lower bids was not an unusual feature in the coffee 
market. (Vide Exhibit A-2 57). Within a short time after the results of the auctions 
were declared, the Chief Coffee Marketing Officer reported the circumstances under 
which he was obliged to accept lower bids to the Coffee Board and also to the Central 
Government (Vide Exhibit A-45). The Coffee Board entirely endorsed the steps 
taken by the Officer. So also the Government of India, There were no protests 
then on the part of any bidder—successful or the disappointed. Indeed a number of 
those in whose favour the lots were knocked down accepted the sales, but wanted 
only time for the due performance of the obligations. The Board partially acceded. 
to their request by extending the time for payment. There was no suggestion 
at that stage that the act of the Chief Coffee Marketing Officer in choosing lower 
bids, was not bona Jide or was beyond his powers or was not warranted by the cir- 
cumstances of the case. 


The learned Subordinate Judge himself has conceded that the Chief Coffee 
Marketing Officer will have power to choose lower bids but he held that the soaring 
price of coffee coud be checked by other means. We do not approve of this line of 
approach to the question; once, it is held that the Sale Conducting Officer has power 
to choose the bids, it can be nullified by a judicial process only if it were shown that 
the power was not exercised mala fide or on extraneous considerations. If the Officer 
had power to stabilise the price of coffee by choosing lower bids, it is not for the Court 
to say that he could have done so by having recourse to one method rather than 
another, as the statute has vested discretion only in the Officer. From what we 
have said the acceptance of bids in the present case cannot be regarded as invalid. 
But assuming that the discretion exercised by the Chief Marketing Officer in the 
selection of bids has been improperly exercised, we fail to see how the successful 
bidders could be regarded as persons aggrieved to challenge it. Their offers 
having been accepted, it could hardly be said that there is any legal grievance. 
giving rise to a cause of action. 


__ The learned Subordinate Judge has found that the declaration made as a result 
of the acceptance of bids violated Article 14 of the Constitution, as there had been a 
discrimination by the Officer, who accepted them. Mr. Nambiar who supported. 
that view does not contend that section 26 of the Act as such which grants a power 
to the Coffee Board to market coffee delivered to it by the growers is in any way 
violative of the provisions of Article 14. What he argued was that the process of 
discriminatory selection of bids was invalid. Thats to say that the exercise of the 
power by the Chief Coffee Marketing Officer was discriminatory. From the pro- 
visions of the Act to which we have made reference earlier, it will be clear that the 
coffee delivered to the Board’ becomes practically its property, the right of the- 
person who delivered the same being only to claim a share in the net proceeds. 
of the sale. The Board in disposing of coffee is practically dealing with it as an. 
owner though its powers are regulated by the statute and its position in one sense. 
can be said to be analogous to a fiduciary one. It cannot for example, sell arbitra- 
rily for any price. But so long as that act is done honestly, no rights can be held to- 
be invaded. That means that where there has been a misuse of the power in indi~ 
vidual cases it will be open to judicial correction. The object of the power to market 
conferred on the authority being sufficiently defined by the purposes of the Act and 
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there being sufficient safeguards against its misuse (¢.g.) by the control by the Board, 
Government, etc., it cannot be held that the power of imposing a condition like not 
being obliged to accept the highest bid vests any arbitrary power in the authority. 
This case is quite unlike the one in Balakrishnan v. State of Madras*. But if in any 
particular case there has been an arbitrary exercise or abuse of the power, the civil 
Court can always give appropriate relief. The objection that a powerto accept 
lower bids would contravene Article 14 of the Constitution fails. : 


Mr. Nambiar’s next line of attack on the validity of the coffee sales now in 
dispute depends for its basis on the ordinary rule in a sale by auction, viz., the 
receipt of a higher bid by the auctioneer implies a rejection of the lower one. It 
has therefore been contended that the only offer available for acceptance was the 
highest one and that when the Chief Coffee Marketing Officer proceeded to reject 
that bid there was no lower offer or bid available for him to accept as they must be 
deemed to have lapsed the moment a higher bid was received and there could there- 
fore be no valid contract to sell for the lower price. This argument if valid would 
invalidate only contracts where lower bids’ had been accepted ; but Mr. Nambiar 
has contended that even those cases where the highest bid had been accepted will 
have to be declared invalid as they formed part of a single scheme of sale held. 
contrary to the general law of auctions. 


Before considering this contention we must advert to one argument of the 
learned Advocate-General that the sales in the present case were sales by tender to- 
which the above rule will not apply. This, however, was not the case of appellants 
in their plaint. There was, however an attempt to suggest such a case when P.W. 
3 gave evidence. But the other evidence in the case, namely, the notices between. 
the parties, the amtecedent practice and the very conditions of sale like the power of 
re-sale in the event of default of payment of price, etc., would appear to show 
what took place was only an auction. We shall therefore proceed to decide the- 
case as the learned Subordinate Judge has done, on the footing that the sales were 
by auction. = ` 

But at the same time it cannot be held that coffee was sold in a public auction 
in the sense it is commonly understood. As pointed out in The Secretary of State v- 
Sunderji Shiyji?, public auction implies that it is being held in public, au the members - 
thereof having the right to attend and there being competitive bids amongst those 
openly bidding for the subject-matter of the sale. 


Coffee sales are regulated by a system under which registered dealers alone 
are allowed to bid and the bids are not received openly so as to afford an opportunity 
to the bidders to raise their bids after knowing what another had bid. Under the: . 
closed bid system prevailing in such, sales one bidder can know his competitor’s bid 
only after the bids are tabulated. Further the auction sales are subject to 
conditions whereby the seller has the liberty of choosing the bids as in a case of sale- 
by tender. 

In Barlow v. Osborne?, Lord Granworth said : 


« I believe the word auction has been always understood to be derived from augendo ; it means. 
that you are to bid.” 


Lord Wensleydale was even more specific when he observed :— 


A sale by auction I take to be, a sale in which one party knows what another bids, and increases- 
upon the other’s bidding by offering on his own part....But that does not however, mean that the 
auction cannot be by closed bids which secures secrecy of the bids made by the various persons till the- 
moment they are opened. 


In Raja of Bobbili v. Suryanarayana Rao‘, there was a Court sale. One ofthe conditions- 


contained in the gale proclamation was that the highest bidder shali be the purchaser. 
There were two bidders at the auction. The person who made the highest bid died. 
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after the bid, but before its’ acceptance, with the consequence that in law that bid 
stood lapsed. The Court then proceeded to accept the other remaining bid and 
called upon that bidder to pay the price. It was heid the lower Court acted illegally 
in accepting the preceding bid. Oldfield J., said : 

“No doubt, no authority has been adduced to show that acceptance of a higher bid involves rejection 
of the preceding lower one. But that is perhaps because it is not so clear that it would be impossible 
to rest an auction sale on any principle if the contrary were the case. Condition No. 8 of the sale pro- 
‘clamation in the present case provides that the highest bidder must be the purchaser ; and when a higher bid 
has been received as no possibility of a lower bid succeeding can remain the latter must be taken to have 
been finally refused. It is ed for the respondents that an auction should be viewed as the successive 
submission of a number of offers to the auctioneer of which he is bound tg select the highest made by a 
competent bidder and that the one to be selected is ascertainable by him only at the conclusion of the 
sale when the hammer falls, all remaining effective until such ascertainment and it being open to him, 
in case the apparently highest offer turns out to be that ef a disqualified person such asa lunatic or 


minor to accept the next highest forthwith. But it would, I think, be extremely inconvenient in 
practice to regard the proceedings in this way and in the absence of authority Iam not prepared todo 
20.” (italics ours). l 

The decision in the above case is but a recognition of the principle òf law which 
has now been statutorily recognised under section 64 (2) of the Sale of Goods Act 
that in a case of sale by auction, the sale will be complete only on announcement by 
the auctioneer by the fall of the hammer or other customary mode. When an auc- 
tioneer in a case where the conditions of the sale require that the highest bid should 
be accepted, passes over a particular bid and proceeds to take a higher one, it is a 
matter of implication that by such conduct he-has rejected the lower bid. But can 
that rule apply to closed bid auctioneers where there is no scope for implying a 
rejection of any bid by the conduct of the auctioneer? There is also the further fact 
in the present case, there is an express stipulation that the seller is not bound to 
accept any or the highest bid. It has, however, been argued on behalf of the pur- 
chasers that whatever be the manner of sale, whatever its conditions, once the sale is 
to be by auction, law implies that the rejection of a lower bid, the moment a higher 
one is received. In other words it is said that the right in the seller to choose a 
bid is so inconsistent with the incidents of a true auction that if such a right is 
reserved it will have to be declared void. Reliance is placed for this contention on 
the decision of the Court of Exchequer in Rex v. Taylor!. The question there was 
whether there was a sale by auction within the meaning of a particular statute 
‘which imposed a penalty on the auctioneer who conducted an auction without 
being licensed for carrying on such business. In that case an owner of a property 
put it up for sale inviting each bidder to put down two sums on a slip of paper stipula- 
ting that upon collating such biddings he whose paper contained the highest bidding 
‘was to be declared the purchaser at the lowest of the two sums if that exceeded the 
highest of any other bidder. It was held that the sale notwithstanding the fact that 
it was to be by closed bids was one by increased biddings and therefore a sale by 
auction. That case can be taken to decide only that where an auction sale is to be 
‘on terms to accept the highest bid, it will be auction notwithstanding that the bids 
-are closed ones and not open by competitive bids, one increasing the offer of the other. 
It will, however, be noticed that in that case the successful bidder was entitled to get 
the property for the lower of the two sums mentioned by him, if the amount hap- 
pened to be higher than the highest offered by any other. That will show that 
even in ordinary auctions the mere receipt of a higher bid does not revoke the lower 
one but that the acceptance of bids depends on the terms and conditions of the auc- 
tion. As we have indicated earlier in Raja of Bobbili v. Suryanarayana Rao*, the terms 
-of sale proclamation stated that the aches bid was to be accepted. 


Neither of the two cases can therefore be taken as an authority for the position 
that there could in an auction sale be no condition by reserving a li to the seller 
to choose any one of the bids made. - . 

We may refer at this stage to two decisions cited at the Bar—Ewing v. White3, 

and Barlow v. Osborne*.In the former case the sale was one held by orders of the 
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Court. One Mr. Bowring knocked down the property offered for sale for £ 29,000. 
| The Court did not accept the bid forthwith but passed an order for re-sale stating 
| that in case there should be no bidding for the estate at such re-sale higher than the 
sum of £ 29,000, J.P. Bowring was to be allowed the purchase of the property. 
At the re-sale there was no higher offer ; but a few days later another person wanted 
to re-open the bidding offering a higher sum. The Court by that time had not con- 
firmed the sale. It was heid that it was competent for the Court to re-open the bid- 
! dings. The principle laid down in this decision as well as in the other one, namely, 
| Barlow v. Osborne’, is that where a sale is subject to confirmation by the Court higher 
' offers can be considered and the bids can be re-opened so long as there has been no 
' confirmation of sale. “There are a number of decisions of this Court and there is 
|one decision of the Supreme Court which lay down the principles which should 
| guide the Court to reject the highest bid received at an auction at the instance of 
‘a person who did not participate in the auction but offered something higher than 
the original bid. It 1s unnecessary for the purpose of this case to refér to those 
decisions as we are not concerned here with a sale held at directions of and subject 
to confirmation by Court. 


| Mr. Nambiar’s attempt has been to show that notwithstanding the terms of 
{an auction sale, there is something inherent in an auction by which a lower bid lapses 
jon receipt of a higher one. It is said that when a person makes a bid he should be 
‘deemed to say something to this effect ‘‘ Accept this if there ts no higher bid.” Certain 
| decisions of the English Courts following Warlow v. Harrison?, have held that where an 
‘auctioneer advertises that the sale is to be without reserve or one to be made to the 
| highest bidder, and holds the sale the advertisemént is deemed to be an offer and that 
jevery bidder is construed as accepting that offer conditionally on there being no 
| higher bid. The learned Advocate-Gereral has argued, and we find considerable 
\force in the argument that a mere advertisement calling for bids cannot by itself 
‘amount to an offer or a promise on the part of the seller to sell to the highest bidder 
and that it would amount to a mere invitation of offers. ‘The decision in Warlow v. 
Harrison®, had been the subject of criticism even in England and the principle under- 
|3y ing therein has been succinctly stated in Anson’s Principles of English Law of 
i Contract (Twenty-first Edition) at page 35 thus: 


i In order to understand this criticism, it is necessary that two well established principles should 
' first be appreciated ; in the first place it was decided as long ago as 1789 that when an auction sale is 
‘held, a bid is only an offer which can be retracted at any time before the fall of the hammer. This 
: rule has now been pase statutory force by section 58 (2) of the Sale of Goods Act, 1893. No con- 
‘tract for the sale of goods, therefore, comes into existence until a bid is a ted by the auctioneer. 
i Secondly, an advertisement by an auctioneer that a sale of certain articles will take place on a certam , 
day does not bind the auctioneer to sell the goods, nor does it make him liable upon a contract to 
in ify persons who have been put to expense in order to attend the sale. Such an advertisement is 
‘mot an offer but an invitation to treat. . 


‘These principles would apply with equal force in this country. We have section 
+ 64 (2) in the Sale of Goods Act similar to section 58 (2) of its counterpart in England. 
| It will not be correct to say that a bid is a conditional offer depending on its validity 
‘upon there being no higher bid. In Raja of Bobbili v. Suryanarayana Rao’, a lower 
‘bid was held to lapse on a higher bid being received, on the assumption that the 
, conduct of the seller proceeding to receive the higher bid amounted to an implied 
'rejection of the lower one and not because it was a conditional one. The true nature 
of a bid as stated in Payne v. Cave‘, is : 

“ Every bidding is nothing more than an offer on one side, which is not binding on either side till it 
tis assented to ;” 
iIn a case, therefore, where there is no scope for rejection of an offer (as in the case 
lof an auctioneer in an open auction) impliedly doing so by passing on to the next 
Ibid, the rights of parties have to be ascertained by the terms of the sale. Section 
'62 of the Sale of Goods Act enacts that every right, duty or liability under a contract 
‘of sale by implication of law can be negatived or varied by express agreement. 
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Therefore even the rule that in an auction the receipt of higher bid will entail the 

lapse of the lower one, can by the terms of the sale be abrogated. Indeed in cases 
where public auctions are held subject to reserve price, even the fall of the hammer 
is not regarded as concluding the contract. This will be seen from the following 
passage in Benjamin’s book on Sale of Goods (Eighth Edition, page 73) :, 

. _ When it is said that the sale is complete on the fall of the hammer, what is meant is that it is com: 
plete if there be no conditions. Thus, where the sale is subject to a reserve price, every bid is an offer 


conditional on the reserve price having been reached or exceeded. The fall of the hammer is similarly 
conditional. ' 


The learned Advocate-General suggests that the use of the word “conditional” in the 
passage extracted above is apt to mislead and he has referred in this connection 
to later passages in the same book at pages 462 and 465. Whether.that is so or not, 
is not necessaty to be consideréd for the purpose of this case. There is an express 
stipulation in the notice of sale here that the seller is not bound to accept any or the 
highest bid. ‘That vests a choice in the seller to accept any bid, and the principle 
of lapsing of bids in open auctions cannot apply to such a case. 


To sum up, the original notice of auction is nothing more than an invitation for 
offers. There is nothing in the conditions of sale which requires the seller to accept 
only the highest bid ; on the contrary they expressly confer a power on the authority 
to accept any bid. Such a contract is a valid one. There could therefore be no- 
occasion to imply a rule that once a higher offer is put intc the box or entered, 
there will be lapse of the lower ones and that all the bids, would not be available 
for consideration and choice, for acceptance by the authority concerned. 


There is, however, nothing unusual about this rule for in the case of tenders 
such a rule exists. The pool auction conducted in this case is neither sale by inviting 
tenders nor a public auction with a stipulation to accept the highest bid. It par- 
takes the character of both. The question of availability of any bid in such an auc- 
tion for acceptance by the seller has to be decided only on the terms and conditions 
of sale and not by any implied presumption as to lapsing of bids. It would follow 
that the acceptance of the bids by the Chief Coffee Marketing Officer on 8th October, 
I9 52, a ings in all the cases whether such acceptances were in relation to higher 
or lower bids. 


In this view, it is unnecessary to consider the special argument of the learned 
Advocate-General, with respect to ten of the above fifteen appeals where the pur- 
chasers had accepted the contracts and applied for extension of time to pay the sale 
price. Evidence shows that there was such acceptance of the results of the auction 
sales by the purchasers concerned. But it is argued by Mr. Nambiar that in respect 
of Appeals Nos. 255, 256 and 258 of 1958 and 160 of 1960 the matter would stand 
on a different footing as the purchasers in those cases applied for extension of time 
not on their own behalf but on behalf of the general body of purchasers. As we 
have held that the acceptance of the bids in all the cases was v id, there is no need. 
to pursue this aspect of the case. 


The next question relates to Appeal Suit No. 260 of 1958 and 165 of 1960 alone- 
In these two cases on the date of the auction after bids had been put into and after 
the boxes had been opened and the bids tabulated, D.W. 1 Gopala Shetti, sometime 
later in the day sent a telegram Exhibit B-22 withdrawing his offer as well as those cf 
the other respondents. This telegram was received by the Assistant Marketing 
Officer, P.W. 1 at 12-30 midnight the same day. No action, however, was taken on 
the telegram and P.W. 2 the Chief Coffee Marketing Officer was not even apprised 
of it till the bids were finally accepted and declarations made. It is contended on 
behalf of the concerned respondents in these two appeals that their bids must be 
held to have been retracted and it was not therefore open to the Board (seller) 
‘to accept them. Clause 8 of the conditions of sale states that telegraphic bids or 
instructions regarding bids will not be considered. The respondents’ case is two- 
fold : The first is-that the conditions referred to above will apply to making of bids 
only and not to withdrawal of the bids which according to them can be by telegram. 
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or any other form of communication. This contention has been accepted by the 
learned Subordinate Judge. The second is that D.W. 1 had pee oral instructions 
to P.W. 1 the Assistant Marketing Officer confirming his telegraphic instructions 
and this would be sufficient under clause 8. It has been proved by evidence that 
D.W. 1 was presentin Coimbatore on 7th October, 1952 and also at the time 
when the boxes ccntaining the bids were opened and tabulated. Admittedly he 
said nothing then, by way of revocation of this offer. But the evidence of P.W. 1 
shows that oral instructions confirming the telegram were given to him only at 
2 P.M. on 8th October, 1962 before the announcement of the results, when it was too 
late to permit the bids to be retracted. P.W. 2 has stated in his evidence (which 
we have no reason to reject) that when the boxes containing the bids were opened 
at 1 P.M. on the 7th October, 1952, D.W. 1 was present but that he did not inform 
him of any retraction. He even says that neither D.W. 1 nor any other dealer 
contacted him at any time and retracted the bids. This would show that the case 
of oral retraction of bids before the final declaration was made cannot be true. 
‘What then remains for consideration is whether the telegram which admittedly 
-was received on the midnight of 7th of October, 1952 can be regarded as a valid 
revocation of the bid. Clause 8 of the conditions of sale to which we have made 
reference earlier, is sufficiently comprehensive to include a case of withdrawal of 
ids also and not merely to the making of bids. There is indeed good reason behind 
it. If it were otherwise, i.e., if withdrawal of bids could be permitted to be done 
by telegram, it would be possible for an unscrupulous bidder to send telegrams in 
the name of a rival who had made a higher bid and secure the contract in his favour. 
Further it may also happen that even in cases of genuine telegrams, there might 
aris disputes about their authenticity and the Board might be dragged into unneces- 
sary litigation. Clause 8 in our view does not recognise revocation of bids by 
telegram. As revocation has not been made in any other manner, the declaration 
of sales made in favour of the respondents to these ap will be valid. It is 
interesting to note that Gopal Shetti himself was one of the members of the deputa- 
tion that waited on the Coffee Board immediately after the auctions were over for 
the purpose of getting extension of time for the performance of the buyers’ obliga- 


What then 1emains for consideration is the question regarding damages. . In 
ten out of the fifteen appeals referred to above the respondents obtained extension 
of time for payment of the sale price till roth December, 1952. On their failure to 
-pay the price and take delivery of the goods they were sold at the next pool auction 
held on 23rd December, 1952, in all cases except in the case of Ap eal . No. 258 
of 1958 ; where the purchasers did not apply for extension of time the goods were 
sold at the next pool auction held on 5th February, 1953. In both the cases the 
difference between the contract price and the price at which goods were sold has 
‘been claimed by way of damages. The learned Subordinate Judge has held that 
as the fall in price was due to an illegal action on the part of the Coffee Board in 
not accepting the highest bids and in making an arbitrary selection of the bids, it 
‘must be held that the seller had not done all that lay in his power to minimise the 
loss and that, therefore, the Coffee Board would not be entitled to claim any damages. 
He has observed that the Board could have minimised the damages by releasing 
the goods for export and for sale through the Board’s Propaganda Centres or Go- 
operative Societies. The.sale in the present case was in relation to ascertained - 
goods. The property in the goods therefore prima facie vested in the buyer. By 
reason of the default of the latter the seller has a right under section 54 (4) of the 
Sale of Goods Act to re-sell the goods. The relevant condition of sale says : 


“In the event of the buyer failing to take delivery within seventeen days excluding ihe day of sale, 
-the seller shall re-sell the produce in auction on or after the 18th day excluding the date of sale noti- 
fying the buyer by posting of notice of resale on the notice board of the pool agent and also on the notice 
‘board of the Assistant Coffee Marketing Officer and in these cases the buyer shall be liable for any loss. 
-occasioned by re-sale but shall not be entitled to the profits if any.” 


A reading of the clause extracted above particularly in the light of the pro- 
-visions of the Act and of the procedure followed by the Board, would show that what 
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was “upon between the parties was that re-sale in the event of there being 
any default should bè through the machinery provided namely, by means of pool 
auctions. is 

Mr, Nambiar has, however, contended that re-sale in the case of default should 
only be public auction where everybody would have an opportunity of bidding and 
as that had not been done in the present case, the appellant would not be entitled 
to claim any damages in.respect of the loss sustained by it. While that contention 
may perhaps be right in an ordinary case, it will have little force where the parties 
themselves have stipulated on the matter. The conditicns*of rule make it plain 
that re-sale has to be done only through the same process as in the case of pool auc- 
tions at which registered dealers alone would*be at liberty to bid. 


- It is undoubted that the re-sale should be conducted within a reasonable time» 
As we have pointed out just now, in all the cases the appellant had put up the goods 
for re-sale at the next pool auction after the default. The learned Subordinate 
Judge’s view that damages could have been minimised if the goods had been set 
apart for export‘trade or if they had been sold through the Roard’s Propaganda 
Centres or through Co-operative Societies is‘more speculative than a practical one: 
Theré is no evidence in thé case to show that the price of coffee in the export market 
of in’ the retail market was higher than that at which it was sold in November and 
December pool auctions. Further, quantity to be allotted for export trade is 
restricted in the interests of the Indian consumer. That cannot be enlarged. We 
have earlier noticed that the situation created by the merchants by cornering the 
available stocks bad created scarcity of the goods even in the internal market and 
the Coffee Board was obliged to release a part of the quota assigned for export for 
internal consumption. Sale of Coffee through Board’s Propaganda Centres and 
through Co-operative ‘Societies: can only’ be limited.. The Board had taken all 
steps to check the inflation in the price of coffee. Every bidder at the October 
auction must have known that the prevailing puffed up prices were abnormal and 
could not last long. There was an agitation by the public because of the uncon- 
scionable rise in the pricé of coffee. The purchasers knew of the powers ‘of the 
Covernment and of the Board. Further on the eve of the auction the Chief Coffee 
Marketing Officer had warned the dealers against puffing up prices. The merchants 
for reasons of their own presumably. depending upon their capacity to corner.and 
- to create a scarcity for the goods gambled with the hope of selling at high prices. 
They did not heed. the advice of the Chief Coffee Marketing Officer. How can they 
now turn round and deny their liability? Further what is it that has been done by 
the Chief Coffee Marketing Officer? He never said at the time of the auction that 
he would not accept the highest bid. On the other hand the buyers must have 
anticipated a fall'in the price of coffee especially when there was a warning from the 
Chief Coffee Marketing Officer against their pushing up the prices. Secondly the 
Officer did nothing at the subsequent auctions to bring down the prices. We have 
already pointed out that the steps taken by the Board to bring down the price of 
coffee to reasonable levels did form part of their duty and it cannot be said in the 
circumstances of the case that the Board did anything illegal which would deprive 
them of their claim for damages. We are, therefore, of the opinion that the contention 
of the respondents that the damages ascertained on the re-sale of the goods would 
not be a fair measure of their responsibility is not a tenable one. There will there- 
fore be a decree in favour of the appellant for the amounts claimed. The respon; 
dents will pay the costs of the appellants here and in the Court below. 


PRN. Appeals allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—-Mr. S. RaMACHANDRA IYER, Chief Justice AND Mr. Justice. 
M. ANANTANARAYANAN. 


K.K. Shaik Dawood ; is .. Appellant* 


~ 


3 U. 
The Collector of Customs, Customs House, Madras _ .. Respondents. 

Sea Customs Act (VIII of 1878), section 167 (8) and Foreign Exchange Regulation Act (VII of 1947), 
sections 23 and 23-A—Scope of-—Imposition of personal penalty apart from confiscation—-T enability.. 

The words “without prejudice to the provisions of section 23” occurring in section 23-A of the 
Foreign Exchange Regulation Act, 1947 can only mean, that a contravention of the notification made 
under section 8 and sub-sections (1) and (2), would expose the offender to two types of actions by the 

ective authorities, one by way of criminal prosecution and the other under section 19 of the Sea 
Customs Act, 1878. The remedies thus available to the State are concurrent. 


The provisions of the Sea Customs Act apply unless it were shown that the goods had not 
been imported contrary to the statutory prohibition or restrictions. It will then be the duty of the 
Collector to proceed forthwith under the provisions of that section. A criminal prosecution, on the 
other hand, might take comparatively a longer time. To hold that the administrative action should 
not be taken till the authorities decide not to take any action under section. 23 of the Foreign 
Exchange Regul non Act, 1947, will undoubtedly cause inconvenience. In the present case, the 

ievance of the appellant is about the personal penalty and not against the confiscation of goods. 
Penal itself is not a fine as contemplated by section 23. Thus, the Collector had jurisdiction in 
justifiable cases to impose a personal penalty in cases arising -undeı sections 23 and 23-A of the Foreign: 
Exchange Regulation Act, 1947. ua v , 

Appeal under clause 15 of the Letters Patent against the Order of Veeraswami, J., 
dated: 8th February, 1962, and made in the exercise of the Special Original juris- 
diction of the High Court in Writ Petition No. 761 of 1959, presented under Article 
226 of the Constitution of India to issue a writ of certtorart calling for records con- 
nected with the order of the Collector of Customs, Madras, dated 4th February, 1959, 
and made in Original Suit No. 186 of 1958, R.D. and quash the said order and. 
made therein. g ; 


S. Mohan Kumaramangalam and S.M. Cassim, for “Appellant. 
Additional Government Pleader (V. Ramaswami), for. Respondent. 
. The Judgment of the Court was delivered by... 


Ramachandra Iyer, C.F.—S.S. State of Madras arrived at the Madras Harbour 
on 16th April, 1958, with passengers from Penang. One Nagoor Meera who arrived 
by that steamer brought with him a Raleigh cycle as his personal baggage. The 
Customs Authorities had evidently some reason to suspect that the cycle contained. 
-prohibited goods and on closer examination, the stems of the rear forks of the cycle 
were found to contain 397 gold pellets weighing 126-43 tolas. Nagoor Meera gave 
a statement before the Authorities that the cycle’ was sent by one Sikkandar at 
Penang with instructions to hand it over to Shaik Dawood, the appellant before us. 


Import of gold has been prohibited by a notification under section 23 of the 
Foreign Exchange Regulation Act, 1947. _ The appellant did not dispute that 
he was concerned with the illegal importation of the gold concealed in the cycle. 


After giving a reasonable opportunity to the appellant, the Collector of Customs, 
by his order, dated 4th February, 1959, confiscated the gold and imposed a personal 
penalty of Rs. 25,000 on the appellant under section 167 (8) of the Sea Customs 
Act, 1878. The appellant, not being the actual smuggler was not concerned 
with the propriety of the confiscation ordered : but he challenged the validity of 
the personal penalty imposed on him by application to this Court under Article 226 
of the Constitution. Veeraswami, J., has dismissed that application and hence 
this appeal. i 

Section 8 of the Foreign Exchange Regulation Act, 1947 empowers the Central 


Government by a notification in the official gazette to. order that no person shall 
except with the general or special permission of the Reserve Bank bring into this 
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*Writ Appeal No. 123 of 1962. ; 4th September, 1963, 
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country any gold or silver, etc. Itis not a matter in dispute that there was a notifi- 
ation under the provisions of that section on 25th August, 1948, that no person 
shall bring into India any gold etc., without the general or special permission 
granted by the Reserve Bank of India. Contravention of the restriction is made 
punishable under section 23 of the Foreign Exchange Regulation Act. That pro- 
vides for the prosecution of the offender in a Court of Law: it further empowers 
the Court trying the offence, in addition to any sentence or penalty which 
it may impose for such contravention, to direct that any currency, security, gold 
or silver, etc., so unauthorizedly brought shall be confiscated to the Central Govern- 
ment. Section 23, therefore, provides a punishment for the offence of contravening 
the restrictions imposed by the Act and it authorizes the Magistrate who tries the 
case to confiscate the goods in respect of which the offence has been committed. 


Section 23-A provides for a departmental penalty as well. That says: 
“Without prejudice to the provisions of section 28 or to other provisions contained in this Act 
‘the restrictions imposed by sub-sections (1) and (2) of section 8, sub-section (1) of section 12 and 
~clause (a) of sub-section (1) of section 13 shall be deemed to have been imposed under section 19 of the 
‘Sea Customs Act, 1878 (VIII of 1878) and all the provisions of that Act shall have effect accordingly 
except that section 183 thereof shal] have effect as if for the word ‘shall’ therein the word ‘may’ were 


“This provision deems that the offence of contravention of the provisions of the 
‘Foreign Exchange Regulation Act specified therein to be a contravention of the 
restrictions coming within section 19 of the Sea Customs Act as well. The provisions 
-of that Act have thus been incorporated in the Foreign Exchange Regulation Act 
itself. As a consequence, contravention of section 19 of the Sea Customs Act will 
-entail penalties prescribed by section 167 of the Sea Customs Act as well. Clause (8) 

-of that section provides that if any goods, the importation of which is prohibited or 
restricted under Chapter IV of the Act, be imported into India contrary to such. 
.Testriction, such goods shall be liable to confiscation and any person concerned in 
such offences shall be liable to a penalty not exceeding three times the value of the 

goods or not exceeding one thousand rupees. 


It is now well settled that the penalty imposed by this section, namely, confis- 
‘cation of the goods and the imposition of the personal penalty are wholly adminis- 
trative in character. Sinha J., as he then was pointed out in Thomas Dana v. State 
of Punjab? : 


“Those Ities, the Collector had been empowered to impose in order not only to prevent a 
recurrence of such ee but also to recoup the loss of revenue resulting from such infringe- 
-ments. A person may be guilty of certain acts which expose him to a criminal prosecution for a criminal 
offence, to a penalty under the law intended to collect the maximum revenue under the taxing law 
and/or at the same time make him liable to damages in torts.” 


“The result is that notwithstanding the imposition of administrative penalty under 
-section 167 (8) of the Sea Customs Act by the Collector (that provision having been 
incorporated in the Foreign Exchange Regulation Act by virtue of section 23-A), 
-the offender will be liable to be proceeded against as and for a criminal offence 
under section 23 of the Foreign Exchange Regulation Act. 


_ In the present case, the appellant before us appears to have been prosecuted 
“before a criminal Court under the provisions of section 23 of the Foreign Exchange 
Regulation Act but that ended in his acquittal: an appeal against that order of 
„acquittal proved to be of no avail. 


Before the learned Judge there was a contention that as section 23-A of the 
“Foreign Exchange Regulation Act while incorporating the provisions of section 19 
of the Sea Customs Act, had exposed the offender to a personal penalty as well as 
confiscation of the illegally imported goods, it should be held to be void as imposing 
a second penalty on the offender in additicn to the one prescribed by section 23. 
`The learned ‘Judge has overruled that contention and the correctnéss of the same 
has not been contested before us. 
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The.only contention raised in support of the. appeal is that inasmuch as section 
23-A of the Foreign Exchange Regulation Act deems the restriction imposed under 
section 8 of that Act as one imposed under section 19 of the Sea Customs Act, the 
provisions of the latter Act can be incorporated, into the Foreign Exchange Regula- 
tion Act only to the extent it is not in conflict with it. Itis argued that as under 
section 23 of the Foreign Exchange Regulation Act, there is power in the Magis- 
trate to impose a fine and confiscate the illegally imported goods, a similar power if 
held to be vested in the Collector of Customs under section 167 (8) of the Sea 
Customs Act will have the effect of transgressing on the area of the jurisdiction given 
to the Magistrate under’ the former section. Secondly, section 23-A which incorpo- 
rates in itself the provisions of the Sea Customs Act being subject to an important 
qualification, namely, without prejudicesto the provisions of section 23 of the Foreign Exchange 
Regulation Act, it would mean that the Collector acting under the provisions of section 
167 (8).of the Sea Qustoms Act, would not have these powers that are specifically 
given to the Magistrate under section 23 of the Foreign Exchange Regulation Act. 


_—. The learned Judge has, in our opinion, rightly, rejected this contention. 


The words without prejudice to the provisions of section 23 of the Act occurring in, 
section 23-A can only mean in addition to. The meaning of the expression without 
prejudice given in Shorter Oxford English Dictionary is : 

“Without detriment to any existing right or claim, without detracting from one’s own rights 
or claims.” ` 

But Mr. Mohan Kumaramangalam contends that the expression without prejudice 
to in the section should be taken to mean without in any way transgressing on the 
powers conferred upon the Court under section 23 of the Foreign Exchange Regulation Act, 
We are unable to accept such an interpretation. As we pointed out at the begin- 
ning, disparate-are the penalties imposed under sections 23 and 23-A of the Foreign 
Exchange Regulation Act. The former is intended to deal with the offender as a 
criminal who has transgressed the law and the latter imposes an administrative 
penalty to make it unprofitable for the offender to commit the offence again and 
also to reimburse the State of its expenses in maintaining anti-smuggling posts. In 
other words the nature of the penalty imposed under the two sections and the areas 
of their operations are different, though it might happen that in the matter relating 
to goods both’ the Collector as well as the Magistrate are given powers to confis- 
cate them. i 


It is, however, argued on behalf of the appellant that if the Collector were to 
exercise the powers given to him -under section 167:(8) of the Sea Customs Act to 
confiscate the illegally imported goods, such goods will not be available to the Magis- 
trate subsequently, if he so minded, to confiscate them on the offence being proved 
against the smuggler and that, therefore, section 167 (8) of the Sea Customs Act 
should be regarded as inapplicable to such offences. The fact that the Collector 
had in exercise of his powers confiscated the goods cannot prevent the Magistrate 
from passing an order of confiscation, technically speaking. ‘The only consequence 
of the former order will be that the goods will not be available for confiscation by 
the latter authority. During the course of the arguments this aspect of the matter 
was put in the form of an illustration ’:. suppose a person were to import volatile 
goods which before the Magistrate deals with the case, had completely evaporated. 
It cannot mean that the provisions of section 23 which empower a Magistrate to 
‘confiscate the goods have contravened. ‘The result of the evaporation of the 
substance will be that the goods will not be available for confiscation. Similarly, 
where by virtue of the exercise of the concurrent administrative power conferred 
on the Collector, the goods are confiscated, it would only mean that'the goods will 
not be available for further confiscation.: that cannot mean that the powers of the 
Magistrate in that regard have been ‘infringed. In our opinion, the words without 


prejudice to the provisions of section 23 occurring in section 23-A ofthe Foreign Exchange 


Regulation Act can only mean, that a contravention of the notification made- under. 

section 8 and sub-sections (1) and (2), would expose the offender to two types of 

actions by the réspéctive authorities, one by. way of criminal prosecution and the 
54 
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other under section 19 of the Sea Customs Act. The remedies thus available to 
the State are concurrent. 

It has been contended on behalf of the appellant that if really the Legislature 
had intended that this should be the effect of the legislation, it would have used 
more appropriate words in section 23-A like those contained in section 3 (2) and 
(5) of the Imports and Exports (Control) Act, 1947. That need not necessarily 
beso. The mere fact that section 23-A does not repeat the same language as contained 
in section 5 of the Imports and Exports (Control) Act, cannot mean that a different 
result was intended. : 

This conclusion of ours is fos by the fact that‘a contrary one would lead 
to considerable inconvenience and difficulty.’ “As pointed out in a recent judgment 
of the Supreme Court in Pukraj v. D.R. Kohlit, the provisions of the Sea Customs. 
Act apply unless it were shown that the goods had not been imported contrary to 
the statutory prohibition or restrictions. It will then be the duty of the Collector 
to proceed forthwith under the provisions of that section. A criminal prosecution 
on the other hand might take comparatively a longer time. To hold that the 
administrative action should not be taken till the authorities decide not to take any 
action under section 23, will undoubtedly cause inconvenience. In the present 
case the grievance of the appellant is about the personal penalty, and not against 
the confiscation of the goods. Penalty itself is not a fine as contemplated by 
section 23. Weare, therefore, in agreement with the learned Judge that the 
Collector had jurisdiction in justifiable cases to impose a personal penalty in cases 
arising under sections 23 and 23-A of the Foreign Exchange Regulation Act. The 
appeal fails and is dismissed with costs. 

K.L.B. —— Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(Special Original Jurisdiction). 
PRESENT :—-Mr. JUSTIOE K. SRINIVASAN. 


Sornam alias Easwaramurthy i .. Petitioner" 
U. . 
The District Munsif and Election Tribunal, Ambasamudram .. Respondents.. 

Madras e Tonoa Act (X of 1950), section 16 (1) corresponding to section 25 (1) of Madras 
Panchayat oot EXP ar | 58)—Disquak ication for election as member of Panchayat—Conviction for offences 
involving ‘ moral delinquency ’—Test. 

Offences of criminal conspiracy to set fire to and blow up railway bridges and the like and 
violation of Explosive Substances Act for those “must be ed as offences involving- 
‘moral delinquency ’ and a person convicted for offences is di ified for election as member- 
of a Panchayat. P 


'Petition under Article 226 of the Constitution of India, praying that in the- 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of certiorari calling for the records in’ O. P. No. 41 of 1959 on the 
file of the District Munsif and Election Tribunal, Ambasamudram, and quash the 
order dated 8th August, 1963, and made therein. 

- M. Ramachandran for S. Palanisami, G. Desappan, and R. Ganesan, for Petitioner.. 

S. Mohan for V. Ramaswamt, K. Venkataswamiand K. Alagiriswami, for Respon- 
dents 2 and 4. 

The Court made the following 

ORDER :—The petitioner was elected a member of the Sivanthipuram. 
Panchayat. He was later'elected also as a President of that Panchayat. His 
election as a member was on 24th May, 1959. The validity of his election was ques-- 
tioned by the respondents 2 to 4 herein, who moved the District Munsif of Amba-- 
samudram, the appropriate authority for determining that question. The petition. 





1. A.LR. 1962 S.C. 1559. 


Writ Petition No. 910 of 1963. * Sth October, 1963... 
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was dismissed on the roth November, 1960. The disqualification alleged was that 
the petitioner had been convicted of an offence involving moral turpitude. The 
Tribunal took the view that the petitioner, having been convicted of specific 
offences under the Indian Penal Code, could not be said to have been convicted 
of an offence involving moral turpitude. Against the order of dismissal, the res- 
pondents 2 to 4 brought the matter before this Court in C.R.P. No. 1005 of 1961, 
and this Court quashed the order of the Tribunal and directed the matter to be 
re-heard and disposed of in the light of the observations contained in the judgment. 
Thereafter, the Tribunal took up the question and reached the conclusion that the 
offences for which the petitioner had been convicted were offences which involved 
moral turpitude and declared that the petitioner herein had ceased to be a member 
of the Panchayat Board. It is toequash the order of the Tribunal that the 
present Writ Petition has been filed. 

It is unnecessary to traverse the contents of the affidavit accompanying the 
petition. For, the question has been argued only on a solitary ground, and, it is 
that the Tribunal misunderstood the scope of the decision of this Court in G.R.P. 
No. 1005 of 1961 in holding that the question had been more or less decided by this 
Court whether the offences under section 120-B read with section 109 or section 
121, Indian Peanl Code, were offences involving moral delinquency. Itis urged 
accordingly that the Tribunal, which misunderstood the law as laid down by this 
Court, has committed an error apparent on the face ofthe record. Though other 
grounds were set out in the petition, they have not been pressed. 


Section 16 (1) sets out certain disqualifications of candidates for election to 
Panchayats. A person who has been sentenced to a criminal Court to imprison- 
ment for a period of more than six months for any offence other than an offence not 
involving moral delinquency, shall be disqualified for election as a member while 
undergoing the sentence and for five years from the date of the expiration thereof. 
Learned Counsel concedes that, if it should be held that the offences for which the 
petitioner were convicted was offences involving moral delinquency, then, the election 
having been made within the period of five years, the petitioner was not competent 
to stand for election within that period and that the election in the instant case 
was within such period. Under section 19 (1) of the Act, the impugned disquali- 
fication of any member under section 16 can be adjudicated upon by the District 
Munsiff having jurisdiction over the Panchayat. 


It is noc in dispute in this case that the petitioner was convicted of the offences 
referred to. 


In the decision of this Court in C.R.P. No. 1005 of 1961, Anantanarayanan, J.» 
observed that, while the expression ‘ moral delinquency’ has not been defined 
“it is clear enough that all technical and formal offences, and offences not invol- 
ving mens rea would be automatically excluded ” from that expression. But, where a 
person has the guilty intention of transgressing law and commits the act with full 
knowledge that he is offending the law, it could certainly come within the scope of 
the expression ‘moral delinquency’. The learned Judge observed : 

‘« After a careful consideration of this aspect, I am inclined to feel that any grave criminal offence 
which involves an element of guilty knowledge, and which’ thus transgresses the majesty of the law 
of crimes, will necessarily invo also an clement of ‘moral delinquency’ because of its anti-social 
content.’ ; : 


In a decision of the Allahabad High Court in Balashwar Singh v. District Magistrate 
and Collector, Banaras, a similar question arose under the U.P. Panchayat Raj 
Act. The learned Judge therein observed that though tlie expression ‘ moral 
turpitude’ is not defined any where, ‘it means anything done contrary to justice, 
honesty, modesty, or good morals and that if the individual charged with a certain 
conduct owes a duty, either. to another individual or to the society in general, to 
act in a specific manner or not to so act and he still acts contrary to:it.and does so 
knowingly, his conduct must be held to be due to vileness and depravity. 


a 





j 1. AIR. 1959 All. 71. 


428 THE MADRAS LAW JOWRNAL REPORTS. -. (1964 


In the instant case, the petitioner was one of the 76 persons tried for various 
offences of criminal conspiracy to set fire and blow up railway bridges-and the like 
and with the violation of the Explosive Substances Act for the purposes indicated. 
In the light of the observations in C.R.P. No. 1005 of 1961 and the other judgment 
that I have referred to, it seems clear that these offences must be regarded as offences 
involving ‘‘ moral delinquency ”. The conclusion reached by the Tribunal below 
is certainly not erroneous in law, and if that ground, which is the only one pressed 
in this petition, fails, the petition has to be dismissed. The rule is discharged. 
There will be no order as to costs. 


K.S. —— : Rule discharged. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


l PRESENT :—MR. Justice P. Kunnamep Kurr. 
Velu Konar, In re -. Petitioner * 

Prevention of Food Adulteration Act (XXXVII of 1954)—Prosecution for adulteration of milk—Long delay in 
ee ilk and failure of prosecution to prove that delay has not caused any change in the sample analyssd— 

ect. 

Where there was unexplained long delay (in the instant case ten months) in analysing the sample 
of milkandthe requisite number of drops of formalin had not been added at the time of taking the 
sample and there is no evidence of the Analyst to prove that the omission to add the requisite drops of 
formalin had not caused any change in the milk sample, a conviction of the accused cannot be 
i pa It is for the prosecution to satisfy the Court that the delay had no relation to the presence 
of excess percentage of incriminating water in the sample analysed. 

Petition under sections 435 and 439 of the Code of Criminal. Procedure, 1898, 
praying the High Court to revise the judgment of the Sessions Judge, ‘Tirunelveli 
in C.A. No. 39 of 1962 (C.G. No. 271 of 1961, District Magistrate, Tirunelveli.) 


G. K. Venkatanarasimham, for Petitioner. 
B. Sriramulu, for the Public Prosecutor on behalfof the State. 
The Court made the following 


»;ORDER.—The petitioner, a milk vendor, was convicted and sentenced by the 
District Magistrate of Tirunelveli to rigorous imprisonment for one year and a 
fine of Rs. 1,000, under sections 7 and _ 16 (1) read with section 2 (i) (a) and (D 
and Rule 44 (b) of the Prevention of Food Adulteration Act for having sold milk 
with 61 per cent. of added water and this conviction and-sentence have been 
confirmed in appeal by the learned Sessions Judge of Tirunelveli, 


I might at once state that, having regard to the high percentage of added water 
in this case I would have had no hesitation to maintain the sentence had I been 
satisfied that the conviction was sustainable. 


The contention of the petitioner is that the conviction cannot be upheld because 
the milk in this case after purchase by the Food Inspector on 22nd November, 
1960 at about 6-30 A.M. was added only with one drop of formalin, was analysed 
sometime ten months later when it should have disintegrated due to lapse of time and 
the public analyst of the Director of Central Laboratory was not examined to speak 
to its condition even though an application was made by the petitioner for that pur- 
pose. It is also contended that the burden was on the prosecution to examine the 
expert witness. The'question is whether these contentions are liable to be upheld 
in the circumstances of this case. — i - 

. '' Allegations, had ‘been made by the petitioner to make out that the Food Ins- 
pector was ill-disposed to him and that the high percentage of.added water could 
be due to meddling by him with the sample after it was taken. The Courts, below 
have.found these allegations to be devoid of merits and in view of their concurrent 
findings, I am not.inclined to entertain them either. es 
- — * Gr. R.C.-No.- 1163 of 1962 - -~ - ---- Sates -i 2 

(CIL R.P. No. 1157 of 1962). nena 
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In the course of the trial of the case the sample of milk in question was sent for 
analysis to the Director of Central Food Laboratory, Calcutta at the instance of the 
petitioner. He found the same to be adulterated with 53 per cent. instead of 61 
per cent. of added water. The difference being insignificant, the result was not 
helpful to the petitioner. Bs i =e 


It is however, not contended that milk will always preserve its quality and will 
not disintegrate or undergo change in its composition due to and in the lapse of time. 
To pievent such disintegration and decomposition the Rules framed under the Act 
provide addition of formalin. as a preservative. When the milk in the present case 
was purchased by P.W. 2, the quantity of formalin to be added was two drops per 
ounce. P.W. 2 had added only one drop of formalin per ounce and appears to have 
pleaded in excuse his ignorance of the change in the rule requiring two drops to be 
added which of course could not be accepted as an excuse. It was nevertheless 
open to the prosecution to have shown that the omission to add two drops of for- 
malin per ounce had not or could not have brought about any difference in the case 
of this particular sample by calling in the Public Analyst.as a witness? That was 
not done in spite of a petition filed by the petitioner. The facts also remain that 
even though the sample in this case was analysed, after the lapse of ten months after 
it was taken, no evidence was sought to be let in by the prosecution that the long 
lapse of time could not have brought about’ any change in the composition of the 
milk. In cases like the present one, this Court has declined to uphold convictions 
where there was unexplained long delay in analysing the milk and the requisite 
_ number of drops of formalin had not been added, for the obvious reason that. the 
condition of the milk received and tested must remain the same as seized or purchased 
by the Food Inspector. Such evidence is lacking in this case and in the absence of 
such evidence I am constrained to hold that the petitioner is entitled to benefit of 
doubt and an acquittal. 


As pointed out by Veeraswami, J., in Mohammed Sheriff Shaheb v. State* a case 
of food adulteration of gingelly oil it is for the prosecution to establish their case 
beyond doubt and if there is delay in analysing the sample it is for the prosecution 
to satisfy the Court that the delay had no relation to the incriminating excess per- 
centage of fatty content of the oil. I am in respectful agreement with the principle 
expressed above. ae 


This petition is, therefore, allowed and the petitioner is acquitted. The fine, 
if recovered, will be refunded to him. - 


K.S. —_—__— l `~ Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice P. S. KAILASAM. 3 
Pachamuthu, Jn re R _.. Appellant.* 


Criminal Procedure Code (V of 1898), section 479-A-——Failure to record finding at the time of delweri 
Judgment that a of a uniness for perjury is expedient in the interests of justice—Subsequent prosecution ts 
not sustatnable. ; n 


Where the requirements of section 479-A of the Criminal Procedure Gode have not been com- 
plied with in that a finding has not been given at the time ofthe delivery of judgment that it ig 
expedient for eradication of the evil of perjury and fabrication of false evidence and in the interests of 
justice that the witness should be prosecuted for giving false evidence, a subsequent order-of the Sessions 
Judge that witness should be tried for giving false evidence is illegal and has to be set aside. Where 
section 479-A is applicable the provisions of sections 476 to 479 are excluded. . 


Appeal against the Order of the Sessions Judge of the Court Session of the Salem 
Division at Salem in Crl.M.P. No. 77 of 1963 in Sessions Case No. 179 of 1962. 


T. Ramaprasad Rao and`S. Nainarsundaram, for Appellant. 
V. p. Radhakrishnan for the Public Prosecutor on behalf of the State. 








1. 1961 M.W.N. (Cri). 195. l @ 
*Criminal Appeal No. 226 of 1963. i ` 18th November, 1963. 
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The Court delivered the following > l 
_  Jupemenr.—This appeal is filed by P.W. 7 in Sessions Case No. 179 of 1962 
on the file of the Sessions Judge, Salem, against the order of the learned Judge direct- 
ing that a complaint shall be preferred against P.W. 7 for giving false evidence. 
The witness was examined as P.W. 6 in the committal Court in R.R.C. No. 12 of 
1962 where he stated as follows :— 

“At 3-30 pa. P.W. 1 and deceased came together. P.W. 1 was standing and ing to me for 
about 10 minutes. He said he was going to see some bulls with P.W. 1. Itstarted drizzling. I went 
to Kurchi to my allotted house. Kt 5-30 p.m. I heard that Palanimuthu had been cut. ” : 

In the Sessions Court the appellant was examined as P.W.°7 and he stated that he 
metthe eceased on the morning of the occurrence and talked to him. He also 
added that he saw the deceased later that day at 7 p.m. in the village near a tea 
shop and heard about the death of the deceased only at 5-30 a.m. the next day and 
at about 7 a.m. he left his village'as Deepavali was on the next day. The learned 
Sessions-Judge found that the evidence given by the appellant in the Sessions 
Court was false and that he should be tried for the offence of giving false evidence. 

Mr. Ramaprasada Rao, learned Counsel for the appellant submitted’ that the 
prosecution as ordered by the learned Sessions Judge is illegal and cannot be proceed- 
ed with. According to the learned Counsel, after section 479-A of the Criminal Pro- 
cedure Code was enacted, in the case of a witness intentionally giving false evidence 
proceeding should be taken against him only under section 479-A of the Criminal 
Procedure Code on the Court recording a finding that for the eradication of the evils 
of perjury and fabrication of false evidence and in the interests of the justice the 
accused should be prosecuted. In this case the judgment in the sessions case was 
delivered on the 16th January, 1963. Notice as required under section 479-A of 
the Criminal Procedure Code was not given at the time of the delivery of the judg- 
ment. But notice was given on 22nd January, 1963, six days after the date of judg- 
ment, requiring the appellant to show cause why he should not be prosecuted. 

Clause (6) of section 479-A of the Criminal Procedure Code provides that no 
proceeding shall be taken under sections 476 to 479 inclusive, for the prosecution 
of a person for giving or f bricating false evidence, if in respect of such a person, 
proceedings may be taken under this section. It is not denied that the prosecution 
is against a witness for intentionally giving false evidence and section 479-A is 
applicable. Section 479-A provides that notwithstanding anything contained in 
sections 476 to 479 inclusive, the procedure prescribed in section 479-A should be 
adopted. In a recent decision of the Supreme Court reported in Shabir Hussain 
Bholu v. State of Maharashtra1, it has been held that the provisions of sections 476 
to 479 are totally excluded where an offence of the kind specified in section 479-A 
(1) is made out. The requirements of section 479-A has not been complied with 
in that a finding has not given at the time of the delivery of judgment that 
it 1s expedient for the eradication of the evils,of perjury and fabrication of false evi- 
dence and in the interests of justice that the appellant should be prosecuted for giving - 
false evidence. The contention of the learned Counsel is therefore right and is 
upheld. The appeal is allowed and the order of the lower Court is sev aside. 

K.S. 


ee sd te allowed. 
IN THE HIGH COURT OF JUDICATURE AT.MAD ; 
PRESENT :—MR. Justice P. KUNHAMED KUTTI. 


Adhi alias Adhimoolam .. Petitioner.* 
Penal Code (XLV of 1860), section 361 Kidnapping lawful guardianship— Enticing ; smale mi. 
108 e Coe en cm oenas Ht ehr enal Code de Ohne ode jection 
ls only on the’ husband—No bar to conviction for an offence under section 361 


498 of Penal Coda co ‘complaint of 
Penal Code—General Clases Act (X of 1897), section 26—Offerces punishable ender two or more enactments— 
ility of provision. 
The accused enticed away a minor married girl under the age of eighteen from the keeping of the 
lawful guardianship of her husband, without the consent of the guardian. The action in the case 
SE Ec A RS le a 


- 


l I. AIR. 1963 S.C. 816. © 
*Cr.R.C. No. 1161 of 1962. 


? ‘20th November, 1963. 
@ (Cr.R.P. No. 1155 of 1962). f 
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-was commenced on a complaint made to the police by the husband. This would be an offence under 
section 363, Penal Code. 
The same facts would also constitute an offence under section 498 of the Penal Code and by virtue 


of section 199 of the Code of Criminal Procedure, no Court can take cognizance of it except on a com- 
plaint made by the husband of the woman. 


If the evidence justified a conviction of the offence under section 363 as charged, it would not be 
open to the trial Magistrate to avoid the conviction of the offence as charged because the offence as 
madeout before him fell under another section of the Penal Code which required a complaint before a 
Court. Section 26 of the General Clauses Act would justify such conviction. 


Chandrika Sao v. State of Bihar, (1964) 1 S.C.J. 116 : (1964) M.L.J. (Crl.) 42, referred. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898; 
praying the High Court to revise the Judgment of the Court of Sessions of Madural 
Division at Madurai, dated the 2gth day of August, 1962, and passed in Q.A. No. 
166 of 1962 (C.C. No. 120 of 1962 on the file of the Court of the District 
Magistrate (Judicial) of Madurai). 


C. K. Venkatanarasimhan, for Petitioner. 
B. Sriramulu for the Public Prosecutor on behalf of the State. 


The Court made the following 


OrpEr.—The main point urged by the learned Counsel for the appellant is 
-that since the offence with which the petitioner was charged being one falling.under 
section 498, Indian Penal Code, the cognizance of it could have been taken only 
-n a complaint made to a Court by the husband P.W.2 under section 199, Criminal 
Procedure Code and that since no such complaint was made in this case the convic- 
tion of the petitioner is bad in law. 


The facts of the case shortly are :—P.W.1 Muthulakshmi was married to 
P.W.2 Kumaravelu and they lived with P.W.1’s parents P.Ws.3 and 4 and her brother 
in one of the houses of the accused situate in a compound in the Scott Road, Madurai. 
‘The accused lived in the same compound in another house with his wife. But 
the wife is said to have left him due to quarrels some six months prior to the occur- 
rence. The prosecution case is that one day in March, 1962 at about 9-30 A.M., 
the accused called P.W. 1 to his house when her husband wa: in the Veterinary 
Hospital where he was employed, her mother was away from the house and her 
brother’s wife was in the kitchen and induced her to go with him on a short trip to 
Vaigai Dam and Rameswaram and on his inducement and threats she removed 
‘her jewels, left them inthe house and methis near the river where the accused was 
waiting for her. Then he tookher to a hotel in Palanganatham from there to a 
friend’s house in Andalpuram and chence to Thiruppurankundram where they 
stayed in a Mandapam for the night and the next day and left Thiruppurankundram 
by the night bus on 30th March, 1962 and went to Madurai. As they were proceed- 
ing to East Madurai Railway Station late that night avoiding light and keeping 
to the dark side, P.W.8 the Sub-Inspector of Police on patrol duty in the Station on 
suspicion, arrested them at 2-30 A.M. on 31st March, 1962, took them to B-2 Police 
Station and after registering a case under section 54, Criminal Procedure Code con- 
tacted P.W. 10 the Sub-Inspector of Police, B-4 Police Station. Meanwhile, P.Ws. 
2, 3, 4, and others who were on search for P.W. 1 came to know that the accused 
too was not in his house. P.W. 2 therefore made a complaint as per Exhibit P-1 
on 30th March, 1962 at about 5 p.m. and on the communication received from 
B-2 Police Station regarding the arrest of the accused, P.W. 10 investigated the case 
and charge-sheeted the accused under section 363, Indian Penal Code. 


Both the trial Magistrate and the appellate Court have found that the accused 

is culpable for an offence under section 363, Indian Penal Code. It has been 

. found on medical eviderice that P.W. 1 is a woman below 18 years of age. Asa 

‘married woman she was under the legal guardianship of P.W. 2 and action in this 

case, as I have already indicated, was taken on a complaint made to the police 
by P.W. 2. ; Í 
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The offence of kidnapping punishable under section 363, Indian Penal Code 
is defined in section 361, Indian Penal Code. Whoever takes or entices a minor 
under 18 years of age, if a female out of the keeping of the lawful guardian of such 
minor without the consent of such guardian is said tokidndp such minor from law- 
ful guardianship. 


The facts proved thus bring the case under the ambit of section 361, Indiam 
Penal Code punishable under section 363, Indian Penal Code. P.W. 1 being a 
married woman the offence could also be legitimately brought under section 498, 
Indian Penal Code which defines the offence under the said section thus : 

“ Whoever takes or entices away any woman who is and whom he knows or has reason to believe to 
be the wife of any other man, from that man, or from any person having the care of her on behalf of 
that man with intent that she may have illicit intercourse with any person or conceals or detains with 
that intent any such woman, shall be punished............0.eceecees = l 

This is a lesser offence and by virtue of section 199, Criminal Procedure 
Code no Court can take cognizance of it exceptonacomplaint made by the 
husband of the woman. 7 


The argument of the learned Counsel for the petitioner is that on the facts of this 
case, section 199, Criminal Procedure Code being a bar to the proceedings, the 
whole proceeding and the conviction under section 363 are illegal. I am afraid 
ihat the stand taken by the learned trial Magistrate having taken cognizance of 
the case under section 363, Indian Penal Code nothing precluded him from proceed- 
ing with it according to law ; so that if the evidence justified a conviction of the 
offence as charged it was not open to him to avoid a conviction because the offence 
as made out before him fell under another section of the Code which required a 
complaint before a Court. Section 26 of the General Clauses Act (X of 1897) 
justify such conviction. The case in Inre Ravannappa Reddi1, does not apply to,.the 
facts as in that case the Court took cognizance of the case for offence mentioned in 
the complaint which however did not include any offence under section 476 but 
ultimately convicted the accused under sections 467 and 109, Indian Penal Code for 
which there was no legal complaint at all. The learned J udges held that this was. 
sage more than an irregularity and could not be cured under section 537, Indian. 

enal Code. 


There is nothing in law to bar the trial of an accused for a distinct offence 
disclosed by the same facts and this principle has been reiterated by the Supreme. 
Court in Basir-Ul-Hug v. State of West Bengal?. The matter has been placsd beyond. 
all doubt by the Supreme Court in Chandrika Sao v. State of Bihar®. In that case. 
there was obstruction offered to the Assistant Superintendent of Commercial Taxes 
by snatching from his hands a book of account which he was Inspecting. This. 
was an offence punishable under section 26 (1) (A) of the Bihar Sales Tax Act and a 
prosecution could be launched only with the previous sanction of the Court. The 
appellant was however prosecuted under section 353, Indian Penal Code. It was 
contended that the only offence which the appellant had committed was under 
sectic n 26 (1) (A) of che Act and that as no previous sanction was obtained for launch- 
ing the prosecution the Magistrate was precluded by the provisions of sub-section. 
(2) of section 26 from taking cognizance of the auleged offence. The contention 
was over-ruled by the Supreme Court for the reason that appellant was not being. 
proceeded against under section 26 (1) (A) but for an offence under section 353> 
Indian Penal Code and dealing with the contention that the object of the prosecution. 
was to get round provisions of sub-section (2) of the section 26 His Lordship Mudhol- 
kar, J., who spoke for the Bench observed: 


_The suggestion ap tly’ is that the prosecution of the appellant for the offence under 
section 353 1s merely colourable. Whether Mr. Singh was obstructed while making an inspection. 
of the account books or while he was intending to seize them the Court’s sanction would certainly 
have been required under sub-section (2) if in fact the appellant was prosecuted specifically for 
obstructing Mr. Singh. He could have been prosecuted for these offerices even without proof of ° 
ee 
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the fact that he had used criminal force. From the facts it would no doubt appear that the 
appellant has committed an offence under section 26 (1) (A) of the Act as also under section 353, 
Indian Penal Code, because he had used criminal force. He could be prosecuted for either or 
both the offences and the prosecution was restricted to the offence under section 353, Indian Penat 
Code only to obviate the necessity of obtaining the Court’s sanction. Even zo the prosecution 
cannot be said to have done something which is unwarranted by law. In choosing to prosecute 
the appellant for a grave offence under the general law the prosecution cannot regarded as 
having acted colourably”’. 


With great respect the principle behind the above reasoning applied to the 
present case, 


The learned Counstl for the petitioner then relied on Chinnayya Goundan v. Em- 
perort. Govinda Menon, J., has laid down in this case, that the Court is not entitled 
to disregard some of the facts in a complaint and try an accused person f r an offence 
which the remaining facts disclose and that considering the facts as a whole if they 
disclose an offence for which a special complaint is necessary under section 195; 
Criminal Procedure Code, a Court cannot take cognizance of the .ase. ‘The present 
however is a case where the Court had already taken cognizance of the case under 
section 363, Indian Penal Code. The question to be considered is not whether 
taking cognizance of the case itself was wrong but whether when the facts disclose 
an offence under two sections of the Penal Code, conviction under one of the sec- 
tions is tenable. On that point I have no hesitation to give an answer in the afirma- 
tive on the authorities already noticed by me. 


_ There is therefore no substance in the contention raised for the petitioner. 
This petition has accordingly to fail; nor am I satisfied that the sentence imposed. 
on the petitioner calls for interference. This petition is therefore dismissed. 


V.S. — Petition dismissed. 
IN THE HIGH COURT OF JUDIQATURE AT MADRAS. 
PRESENT :—Mnr. Justia P. Kunsamep KUTTI. 


Sembala Varadiah Chetty and another .. Petitioners* 
U. 
P. Parthasarathy Chetty .. Respondent. 

Penal Code (XLV of 1860), sections 499, Exceptions 7 and 9 and 500—Apphicability—Caste comimunity— 
Right to decide questions relating to usages of casts and to take decisions about of members—Ex-Headman of 
community failing to hand over properties to newly appointed officers and to comply with demands made by community 
end Hi to hand over—Members assembling at meeting and deciding not to invite Ex-Headman to any func- 


Ex-Head man. 


There is no doubt that in the changing social order where individual liberty is recognised as a pre- 
eminent right, decisions taken on the basis of custom, usage and religious or caste sentiments have to be 
appreciated in terms of the changing times. But this does not mean that where an individual has done 
something wrong or prejudicial to the interest of the community, the members of his community 
which, by virtue of custom or usage, is competent to deal with such matters, cannot take a decision by 
common content ; and so long as such decision does not offend the law, it can be enforced by the 
will of the community. 


Where the complainant the Headman of a community, who had tendered his resignation as Head 
man failed to hand over the properties to the newly appointed Headman or the community but claimed 
to manage them as hereditary trustee and did not comply with the demands made by the newly appointed 
Headman and the committee to hand over the same the members of the community of which the com- 
plainant was a member assembled at a meeting and finding that the conduct of the complainant in 
not making over the properties to the newly appointed president, vice-president, or members of the 
community was ri Is and by a unanimous decision the members of the community resolved 
not to attend the functions held in his house and not to invite him for functions held in the houses of the 
community members, till the dispute was over, and where the e of the resolution which was 
entered in the minutes book did not prima facie indicate that any social ostracism amounting to ex-com- 
munication had been intended. 
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Held, the manner in which the decision was taken showed that the president and vice-president 
had no individual part in it, and malice in law could not be attributed to them and the 1 of 
the resolution could not be construed as defamatory, and the ident and vice-president could 
not therefore be held guilty of any offence under section 500 of the Indian Penal Code. 


Petition under secticns 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Judgment of the Fourth Presidency Magistrate, 
George Town, Madras in C.C. No. 9240 of 1963, dated 14th August, 1963. 


T. M. Kasturi and M. Venkatachari, for Petitioners. 
J. S. Athanasius, for Respondent. i 
B. Sriramulu, for Public Prosecutor on behzlf of State. 


The Court made the 'fullowing ° 


Orver.—This Revision Case raises the question as to how far the decision of a 
‘Caste Panchayat can be held valid when the panchayat seeks to impose sucial segrega- 
tion or ostracism as a mode of punishment. 


The case arises out of a certain decision taken by Padmasaliya sub-sect of 
the Chettiar caste against P.W. 1, Parthasarathy Chetty, who was the Headman of 
the community from 1952 to 1962. In C.G. No. 9240 of 1963, he complained that 
the aforesaid ‘decision came within the mischief of section 499, Indian Penal Code 
and amounted to defamation. The learned Fourth Presidency Magistrate upheld 
this contention, convicted the petitioners under section soc, Indian Penal Code 
and sentenced cach of them to pay a fine of Rs. 50 in default to undergo simple 
imprisonment for one month. There was yec another person Jagannathan Chettiar 
arrayed as grd accused in the complaint. He was acquitted by the learned 
Magistrate under section 258 (1), Criminal Procedure Code. 


About 150 families belonging to the aforesaid Padmasaliva community reside 
in the Washermanpet area of the City. The community is said to own a Thanneer- 
pandal at Perampedu with lands attached to it,'a choultry, tank and temple. Adult 
members of the community assemble at the temple premises No. 8, Sanjeevaroyan 
Koil Street, to take decisions on communal matters on intimation sent by the Head- 
man or the Vice-Headman. After P.W. 1 tendered his resignation as Headman, the 
present petitioners were appointed by the community as Headman and Vice-Head- 
man and P.W. 1 handed over the records and account books to the committee 
members on 12th August, 1962. He did not, however, hand over the properties ; 
but claimed to manage them as hereditary trustee and the demand made by the 
succeeding Dharmakartha of the charity as per Exhibit P-1 and the subsequent notice, 
Exhibit P-4, sent by the present petitioners and others was not complied with. On 
the other hand, he replied that the first petitioner and others were indulging in 
activities with a view to harass him. In the circumstances, a meeting of the com- 
munity was convened for 25th April, 1963 and P.W. 1 was intimated about this 
meeting. He did not attend. The meeting was, therefore, adjourned to 29th 
April, 1963 with intimation to P.W. 1. The adjourned meeting was attended by 
about 40 members of the community, including P.Ws. 1 to 5. The first petitioner 
who presided over the meeting asked P.W. 1 to hand over management of the trust 
properties and when he refused to do so, a decision is said to have been taken 
‘ex-communicating P.W. 1 from the community and interdicting members of the 
community from visiting his house or inviting him for any functions of the com- 
munity. P.W.1 then caused notices to be sent to the two petitioners and five others 
complaining about the ex-communication. The allegations in the notices were 
‘denied in the replies sent by the petitioners and others. P.W. 1 was not invited 
for the marriage of P.W. 3’s daughter, and when questioned by P.W. 1, P.W.3 
replied that he could not do so in view of the community decision. Further cor- 
respondence passed between the Counsel of the parties. Ultimately, a complaint 
‘was filed by P.W. 1 under section 500, Indian Penal Code. 


The petitioners and Jagannatha Chetty (acquitted by the learned Presidency 
Magistrate) denied the offence. The position taken by them was that since P.W. 1 
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insisted on a suit being filed for recovery of the trust properties, the community 
men assembled at the meeting decided that he should not be invited for functions 
till the litigation was over and resolution was passed to that effect. It was further 
contended that the community functioned as an autonomous body exercising 
functions and duties through a Headman and a committee of members, that 47 
members of the community had sent a petition Exhibit D-1 to convene a meeting to 
enquire intc the conduct of P.W. 1 and deal with him suitably according to the 
custom and usage, that on 2gth April, 1963, P.W. 1 was given an opportunity to 
explain his conduct and that since he defied the authority of the communal body, 
showed disrespect to the’ Headman and other members of the community, the com- 
munity unanimously resolved that he should not be invited till the dispute was over. 


The resolution so passed is entered in the minutes book Exhibit D-3. P.W. 1 
and his men would deny that any such resolution was passed at the meeting, and 
suggest that it was a later interpolation. The language of this resolution, which 
appears in the minutes book kept in ordinary course of business, does not prima 
facie indicate any social ostracism of the nature sought to be proved by P.W. 1 had 
been intended. The Court below, however, found the story of P.W. 1, namely 
that when he refused to pay heed to the demand of the first petitioner to hand over 
management of the trust properties, A-1 (first petitioner) announced his ex-com- 
munication, A-2 (second petitioner) expressed approval of the act and A-3 addressed 
the audience in support of it acceptable as the said story gained corroboration from 
the testimony of P.Ws. 2 to 5, who are closely related to P.W. 1. The Court below 
was also not inclined to accept the defence version that the ban imposed on P.W. 1 
was a limited one, as such a plea had not been specially raised in the reply sent 
by the petitioners. 


I am unable to agree with the view taken by the Court below that the resolution 
entered in the minutes book is a later interpolation. There is no satisfactory evi- 
dence on record to support such a conclusion. The language of the resolution, 
as I already stated, cannot of itself be construed as defamatory. According to 
Exception 9 to section 499, Penal Code, it is not defamation to make an imputation 
on the characte: of another, provided the imputation is made in good faith for the 
protection of the interests of the person making it or of any other person or for the 
public good. The learned Counsel for the petitioners, also relied in this context on 
certain observations of Muttuswami Iyer, J., in Queen v. Sankara, to urge that where 
circumstances are such that all that was said or done is consistent with one’s duty, 
legal, moral, social or spiritual, the defamatory words would afford no evidence of 
malice when the occasion is privileged. However, for the purpose of deciding whe- 
ther malice in law existed or not, itis necessary to consider whether the privilege was 
exercised with due care and attention, to look at the defamatory language which 
was employed and the mode of publication which was adopted and to see whether 
they are so far in excess of the privilege as to indicate a conscious disregard of the 
legal right of the party on whose character the imputation was made. 


In the above case, a Hindu Guru published a notice sending by post a registered 
post card declaring the complainant to be an out-caste. The learned Judges held 
that this mode of communicating a sentence of ex-communication is quite new and 
not sanctioned by custom and that the duty arising from the relation of spiritual 
superior and disciple did not protect the libellous communications to persons who 
were not disciples and for the protection of whose spiritual interests, the power of 
ex-communication was not allowed by the custom of the caste. Thus the decision 
itself was against the Guru on the ground that by the form of communication adop- 
ted which was likely to reach others, he must be held to have committed the offence 

pf defamation. 


In Sukrathendra Thirthaswami v. M. N. Prabhu®, on a formal report received from 
several members of the Qowd Saraswath Brahmin community alleging that the 
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complainant had inter-dined with some panchamas, the Swami issued a temporary 
interdict against the complainant under an apprehension, that he was about to take 
part in certain caste dinners and there was nothing to show that the Swami did not 
intend to follow up the temporary interdict by a final order after hearing the com- 
plainant. On these facts, a Bench of this Court held that the case fell within 
Exception 7 of. section 499, Penal Code. The learned Judges observed that caste 
associations are autonomous, the powers vested in their constituted heads being, 
subject to any custom, those necessary for the protection of the interests committed 
to; their charge and that the Court’s only duty is to see that these powers are exer- 
cised in accordance with the principles of natural justice, that is, after the person 
to be affected by their exercise had been heard and his defence has received fair 
consideration. ` 


In Pothuraja Setty v. Padda Poltsh1, Pandrang Rao, J., took the view that a caste 
panchayat can deal with offences relating to caste usage and customs ; but it has 
no jurisdiction to decide questions regarding private property and impose any 
sar ction such as-loss of caste on any member of the community who declines co part 
with his property. Construing Exception g to section 499, Penal Code, the learned 
Judge further held that it does not mean that in order to bring pressure to bear 
upon a person to part with his property, which he is entitled, in law to keep a 
defamatory allegation can be made on the ground that it is for the protection, either 
of the person who made it or of the community to which he belongs. 


The view taken by Panchapakesa Iyer, J., in Ellappa v. Ellappa®, regarding 
Explanation g to section 499, Penal Code, is that a caste panchayat out-casting 
a member for a caste offence such as immorality, may claim protection under the 
customary right of the panchayat to go into the allegation of such immorality in 
defence against the prosecution for an offence of defamation ; but such a privilege - 
does not extend to a composite assembly consisting of members of any caste other 
than the interested caste. 


The basis of the decision in the present case is that the alleged resolution of the 
panchayat amounted to ex-communication. Undoubtedly, in the changing social 
order where individual liberty is recognised as a pre-eminent right, decisions taken 
on the basis of custom, usage and religious or caste sentiments have to be appreciated 
in terms of the changing times. This does not, however, mean that where an 
individual has done something wrong or prejudicial to the interests of his commu- 
nity the members of his community which, by virtue of custom or usage, is com- 
petent to deal with such matters, cannot take a decision by common consent; and so 
Jong as such decision does not offend the law, it can be enforced by the will of the - 
community. 


In the present case, the members of Padmasaliya community of which P.W. 1 is. 
a member, at meeting assembled, found that his conductin not making over the 
properties to the newly elected president, vice-president and members of the com- 
mittee was reprehensible, and by a unanimous dec.sion, the members of the com- 
munity resolved not to attend the functions held in P.W. 1’s house and not to invite 
him for functions held in the houses of the community members. The manner in 
which this decision was taken clearly shows thatthe petitioners had no individual 
part in it. - Malice in law cannot be attributed to- them. Nor am I satisfied that 
the language of the resolution could be construed as defamatory. In the circum- 
stances, | am of opinion that the petitioners in this case cannot be held guilty of any 
offence under section 500, Indian Penal Code. They are, therefore, entitled to- 
be and are acquitted. The fine, if recovered, will be refunded to them. 


P.R.N. | Petition allowed.. 


ee ee « 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT +—-Mr. Jusroe P. KUNSAMED KUTTI. 


Mokkasamy .. Petitioner" 


Penal Code (XLV of 1860), section 320—“Grievous hurt”—Bons deep wound cutting 3’ of bone on medial 
side of eye brow—If grievous hurt—Liabiltty for causing. 

Where the injury caused was an incised gaping wound 3“°x4”x bone deep and cutting $” of 
bone on medial side of eye brow, it amounts to a fracture and it will constitute grievous hurt within 
the meaning of section 320 of the Indian Penal Code. ‘There can be a cut though the division or split 
resulting from the cut need not be complete. Ifa cut resulted only in a scratch and did not go deep to 
any length into the bone it cannot be deemed fracture ; otherwise it should be deemed to be one. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the judgment of the Court of Session, Madurai 
Division at Madurai, dated the 2oth day of November, 1963 and passed in C.A.No. 
239 of 1963 (C:G. No. 236 of 1963, on the file of the Court of the Sub-Divisional 
Magistrate of .Usilampatty). 


C. K. Venkatanarasimham, for Petitioner. 
B. Sriramulu, for the Public Prosecutor on behalf of State. 


The Court made the following 


ORDER :—This Revision Case wherein the petitioner was convicted and sen- 
tenced to rigorous imprisonment for nine months by the Sub-Divisional Magistrate 
Usilampatti and confirmed in appeal by the learned Sessions Judge of Madurai 
was admitted by my learned brother Anantanarayanan, J. on the question of law 
whether the cutting of a bone to a slight extent would be a grievous hurt within the 
meaning of section 320, Indian Penal Code. The facts of the case show that the 
injured P.W. 1 when examined by P.W. 5, the doctor, had an incised gaping wound 
bleeding 3” x $” x bone deep and cutting t” of bone on the medial side of left 
eye brow.’ -This 1s the injury with which we are now concerned and the question 
for consideration is whether, in law, this amounts to a grievous injury. Grievous 
injury has been defined in section 320, Indian Penal Code as “fracture or dis- 
location of a bone or teeth ”. Fracture of a bone therefore is a griévous injury 
within the meaning of the aforesaid section. 7 a 

Sri Venkatanarasimham, the learned Counsel for the petitioner, drew my 
attention to a ruling of the High Court of Rangoon reported in Mayung Po Yi v. 
MA.E. Tin}, which is to the following effect : 

“ The primary meaning of the word “ fracture ™ is “ breaking ” though it is not necessary in 
case of fracture of the skull bone that it be divided into two separate parts because it may consist 
merely of a crack; but ifit is a crack it must be a crack which extends from the outer surface of the skull 
to the inner surface. ” 

The view taken in this case appears to be that unless the crack extends to the 
inner surface which means the entire depth of the bone it may not amount toa 
fracture. The learned Counsel also drew my attention to Muturdhan Singh v. Emperor*, 
-wherein the learned Judge of the Patna High Court held : 


“ Where the evidence is merely thata bone has been cut and there is nothing whatever to 
indicate the extent of the cut, whether deep or a mere scratch upon the surface, itis impossible to 
infer from that evidence alone that grievous hurt has been caused within the meaning of the defini- 
ition in section 320, Indian Penal Code.” d : 


These cases have been followed in full in the later decision in Kalya v. The State®. 
The view expressed in this case is: : 


“ Ordinarily fracture means “ breaking” of a bone. Fissured fracture is one in which there is 
» no displacement of the fragments, and this condition may be caused by direct or indirect violence, 
cusually resulting from a fall or a blow from a blunt object. These fissures may extend far and wide 
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from the point struck, may implicate one or both tables, and not infrequently run down into the base. 
A scratch or a cut which does not go across the bone 6 ot be said to be a fracture of a bone with- 
in the meaning of section 320. Both outer and the inner tables of the skull bone may be considered 
to be bones by themselves and fracture of the outer or the inner table by itself can be taken to be a 
fracutre of a bone within the meaning of section 320. A crack which does not involve-both the 
tables of the skull bone may amount to a fracture ofa bone. A fissured fracture of the outer table of 
the skull bone would, therefore, bring the case within the definition of a grievous húrt. ” 

In a later case Parma v. The State’, the same Court dealt with the question after 
considering the Rangoon ‘and Patna decisions. The learned Judge observed : 

“ It may be that when the dimensions of a cut of a bone are not known, it may be difficult to say 
whether it is a grievous hurt. But in this case a vital part of the shoulder has been cut through 1/8” x 
a and I have no doubt that this is a grievous hurt within the meaning of section 320, Indian Penal 

C. 

It scems to me that the point urged by the Jtarned Counsel for the petitioner that 
unless the crack extends to the inner side, the hurt cannot be said to be grievous 
within the meaning of section 320, Indian Penal Code, does not appear to be justi- 
fied by the'later decision on the point. As explained by the learned Public Prose- 
cutor, there can be a cut though the division or split resulting from the cut need-not 
be complete. Ifa cut resulted only in a scratch and did not go deep to any length 
into the bone it cannot be deemed fracture ; otherwise, it should be deemed to be 
one. 

In the present case, the bone has been cut to a depth of 3”. I have no doubt 
in my mind that it amounts to a fracture. The conviction under section 326, Indian 
Penal Code, is therefore correct and the same is confirmed. . 

As regards the sentence I am inclined to take a lenient view having regard 
to the nature and extent ‘of the grievous hurtin the case. I therefore reduce the 
sentence of imprisonment from nine months to six months and subject to this 
modification, this petition is dismissed. n 

K.S. 7 -Petition dismissed. 

IN THE HIGH COURT OF JUDIQATURE AT MADRAS. 


- PRESENT —MR. Justice P. Kunnamep Kuri. 
Govindaswami Padayachi 2 = .. Petitioner" 





D. 
Kaliaperumal Padayachi .. Respondent. 
. + Criminal Procedure Code (V of 1898), section 263 (h)—Stanmary trial—Order—“ A brief statement of 
reasons ’’—Requirement. : a : 

A summary trial in which four witnesses for the prosecution and four witnessess for the defence 
had been examined was disposed of by the Magistrate by an order: 

“From the evidence, both documentary and oral, I find a clear case has been made out under 
section 447, Indian Penal Code, against the accused and finding him guilty, I sentence him to pay a 
fine of Rs. 10/- in default to suffer S.I. for 10 days.” l o 

Held : The order should have contained at least a short of the evidence of prosecution 
witnesses and an indication that the Magistrate had believed those witnesses and also why the Magis- 
trate preferred the evidence of the prosecution to that of the defence. The requirements of law for 
giving “a brief statement of the reasons” for the conviction have not been satisfied in the instant case. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Judgment of the Court of the Special First 
Class Magistrate, Chidambaram, made in §.T.C. No. 614 of 1962 ‘dated 14th 
September, 1962. 

c G. Gopalaswamt, for Petitioner. 
P. L. Gokulakrishnan, for Respondent. ; 
B. Sriramulu, for the Public Prosecutor on behalf-of State, | 

The Court made the following | i . 

ORDER :—This Revision arises out of an order passed by the Special [First 
Class Magistrate, Chidambaram, in Summary Trial Case No. 614 of 1962 on his 

eka a a aa ’ 
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file. The charge in that case was one under section 447, Indian Penal Code, for 
Criminal trespass. The learned Magistrate appears to have examined four wit- 
nesses on the side of the prosecution and an equal number on the side of the defence. 
But he disposed of the case with the following sentence under the heading ‘Finding” 
and in the case of conviction, a brief statement of the reasons therefor ”’. 

“ From the evidence , both documentary and oral, I find a clear case has been made out under 

section 447, Indian Penal Code, against the accused, and, finding him guilty, Isentence him to pay 
a fine of Rs.’10 in default to suffer S.I. for 10 days.” 
It is not seriously contended, either by the Public Prosecutor or by the Counsel 
appearing for the complainant that this disposal satisfied the requirements of law, 
namely giving briefstatement of the reasons for conviction. In Govindan v. Emperor}, 
Horwill, J., observed : Y ` 

“A brief statement of their reasons would necessitate at least a short summary of what the prosecu~ ’ 
tion witnesses had said, go as to indicate that the evidence had made out the case with which the accused 
had been charged, and also an indication that the Magistrates had believed that evidence. If there was 


defence evidence, it would further perhaps be necessary to say why they preferred the evidence of 
the prosecution to that of the defendant. ” 


I am in respectful agreement with these observations. 
In the case before me, four witnesses had been examined on the side of the 


~ defence, but there is hardly any whisper about the evidence of these witnesses. I am. 


satisfied that, in the circumstances the order convicting the petitioner cannot be- 
upheld. It is unnecessary, having regard to the nature of the charge, that the case 
should be sent back for fresh trial. The petitioner is, therefore, acquitted. 


KS. e Petition allowed.. 
IN THE HIGH QOURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice P. KuNHAMED KUTTI. 


Gnanaprakasam .. Petttioner*® 

Madras City Municipal Act (IV of 1919), section 282 (1)—Applicability—Licence under—If essential” 
for running an automobile repatr shop. , i 

Section 282 (1) of the Madras City Municipal Act, does not at all deal with keeping shops for- 
repairing motor vehicles. A conviction for running such a repair shop without licence under 
section 282 read with section 357 of the City Municipal Act is not sustainable. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898,. 
praying the High Court to revise the Judgment of the Fifth Presidency Magistrate: 
of the Court of Presidency Magistrate, Egmore, Madras, and passed in M.No. 2397 
of 1962 dated 18th December, 1962. 


S. Somasundaram for F. A. Jayaraman, Dharma Sanjeevi and C. Krishnan, for 
Petitioner. i _ ; 

B. Sriramulu, for the Public Prosecutor on behalf of State. z 

The Court made the following < 

ORDER :—The petitioner was charged for an offence under section 282 of the- 
City Municipal Act and on conviction the learned Fifth ‘Presidency. Magistrate, 
Egmore, sentenced him with a fine of Rs. 150 and-in default to simple imprison-. 
ment for one month. 

Section 282 (1) of the City Municipal Act is to the effect that : 

“ the owner or occupier of any stable, veterinary i , Stand, shed, yard or other place in. 


which quadrupeds are kept or taken in for purposes of profit apply to the Commissioner for a. 
licence not less than forty-five and not more than ninety days before the opening of such place or the - 


. commencement of the year for which the licence is sought to be renewed as the case may be”, 


The case against the petitioner was that he was running an automobile’repair shop} 
at 26-A, Graemes Road, without a licence, and this according to the Trial Magis— 
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trate, was an offence under section 282 punishable under section 357 of the City 
Municipal Act. I have quoted the relevant section in full to show that it does not 
at all deal with keeping shops for repairing motor vehicles, nor has that question 
been considered by the learned Magistrate. If considered, the learned Magistrate 
would on the language of the section have found that it does not apply to such repair 
shops. The conviction of the petitioner under section 282 read with section. 357 
of the City Municipal Act for having kept an automobile repair shop without a 
licence is thus obviously wrong and the same has fo be set aside. : 


This petition has therefore to be and is allowed and the conviction of the peti- 
tioner is set aside. The fine if collected will be refunded to the petitioner. 
K.L.B. —— Petition allowed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice P. S. Karasam. 
P. Ramarathnam .. Petitioner* 
Penal Code LY of 1860), section 292-A—Offence undsr—Liability of printer —Omis—Restriction against 
such publications—Validity. 
The liability under section 292-A of the Penal Code (XLV of 1860) is absolute and any person 
‘who prints or causes to print any grossly indecent or scurrilous matter is liable to punishment under 
this section. But under Explanation II he is entitled to adduce evidence for establishing that he had 
a different intention. ; 
` The burden of proof is on the printer to establish that tho he had declared himself to be a 
printer, he had nothing to do with the printing. Vide Rajagopala Rao v. Stats, (1950) 2 M.L.J. 776. 
In the instant case the prosecution clearly established that it was the petitioner who was printer on 
the date of the publication of the picture on 12th July, 1962, in his newspaper and there can be no 
doubt that he knew about the printing of the obscene picture. Rajagopala Rao v. State, (1950) 2 
M.L.J. 776, distinguished. i 
No citizen is entitled to publish grossly indecent and scurrilous matter and the restriction on 
‘such publication is a reasonable one and cannot be questioned. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Judgment of the Court of.the Seventh 
Presidency Magistrate, Egmore, Madras, in C.C. No. 7077 of 1963 dated 17th 
June, 1963. ) i 

G. Gopalaswami and K. N. Srinivasan, for Petitioner. - 

V. V. Radhakrishnan, for the Public Prosecutor on behalf of State. 

The Court made the following _ 8 l 

ORDER.—The Seventh Presidency Magistrate found that the petitioner had 
published the obscene picture on rath July, 1962and that the publication is grossly 
indecent, convicted him under section 292-A, Indian Penal-Code, and sentenced him 
to a fine of Rs. 200 in default rigorous imprisonment for three months. 

Mr. G. Gopalaswami, learned Counsel for the ptetitioner, submitted that the 
conviction cannot be sustained on the ground that the prosecution has not esta- 
blished that the petitioner had the necessary mens rea for constituting an offence 
under section 292-A, Indian Penal Code. Learned Counsel contended that, beforea 
person ‘could be convicted for printing a grossly indecent or scurrilous matter, the 
Prosecution must prove that he intended to print that grossly indecent or scurri- 
lous matter. In suprort of his contention, he relied on Explanation IT to the section 
where it is provided that, in deciding whether a person has committed an offence 
under this section, the Court shall have regard to any evidence offered or called 
‘by or-on behalf'of the accused person as to his intention in committing any of the 
acts specified in this section. The Explanation only permits an accused to adduce 
‘evidence to proye his intention in committing any of the acts specified in the section. 
The liability under section 292-A, Indian Penal Code, is absolute and any person 
who prints or causes:to print any grossly indecént or scurrilous matter is liable to 
punishment under this section. But under Explanation II he is entitléd'to adduce ° 

-*Criminal’R .C. No. 2050 of 1963. " "14th Febuary, 1964. 
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evidence for establishing that he had a different intention. In support of his conten- 
tion, learned Counsel referred to a decision of this Courtin Rajagopala Rao v. State}. 
In that case the accused was in jail at the time of publication of the article and on 
the date of the publication of it he had no control over the press. The learned 
Judge, relying on the decisions in Ramaswami v. Lokanada?, and Hartsarvothama Rao v. 
Emperor, held that the observations in the decisions were authorities for the pro- 
position that, though a declaration might be prima facte evidence that he was the prin- 
ter and publisher of the article, it was open to the accused to prove that he was not 
in fact the publisher and at the time it was published he could have had no hand in 
it. I respectfully agree with the view expressed by the learned Judge. The burden 
is on the printer to establish that, though he had declared himself to be a printer, 
he had nothing to do with the printing. The decision cited by learned Counsel is 
not authority for the propositioncontended by him that it is for the prosecution to 
-establish that the printer intended to publish grossly indecent or scurrilous matter. 
In this case it is admitted that the petitioner declared himself to be a printer and 
continued to be a printer on the date of the publication. He examined himself 
as D.W. 1 and stated that he was the general manager in charge of the administra- 
tion and accounts of the paper, but that he did not know anything about the 
publication of the picture in question. I am unable to accept this statement of the 
printer. Itis just made for the purpose of escaping the consequences of his act. 
The prosecution has clearly established that it was the petitioner who was printer on 
the date of the publication of the picture in Dinathantht on 12th July, 1962. There 
can be no doubt the petitioner knew about the printing of the obscene picture. 


It is next contended by learned Counsel that the lower Court was in error 
in holding that the publication was grossly indecent. A look at the picture would 
show that the publication is grossly indecent, and I have no hesitation in agreeing 
with the view expressed by the lower Court. 


Itis then submitted by learned Counsel that section 2q2-A, Indian Penal Code, 
makes punishable grossly indecent or scurrilous publication, and in that manner 
interferes with the citizen’s right to propagate his view and carry on his trade. 
No citizen is entitled to publish grossly indecent and scurrilous publications and 
restriction against publishing indecent orscurrilous matter is a reasonable one which 
-cannot be questioned. There is no substance in the contention about the validity of — 
the section and is obviously put forward as a last resort, as there are no merits m 
the case. The Criminal Revision Petition fails and is dismissed. 

K.L.B. a Petition dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Jusriaze M. ANANTANARAYANAN AND Mr. Justicg P. Rama- 
KRISHNAN, 
‘Sellappa Chetty and others .. Appellants* 
v. 
Marappa Goundar and others .. Respondents. 


Specific Relief Act (I of 1877), section 24 (b)—Scope and effect—Sale with a clause to reconvep within the 
-stipulated time—Assignment of such right under an agreement for reconveyance which is unregistered— Validity of. 

An agreement of reconveyance of properties is merely an agreement to sell immovable property 
and does not involve the conveyance of an interest in immovable property. Therefore, the document 
which assigns such a right cannot create any new right in immovable property which the assignor did 
nothave. As such an agreement clearly falls within section 17 (2) (v) of the Registration Act it is valid 
and does not require to be registered. . 

a Section 24 (b) of the Specific Relief Act, would not apply to such a contract. That section refers 
rto a violation by the plaintiff of an essential term of the contract, that is a term which is absolutely vital 
‘to the bargain, and whose violation will alter the mutual relationship of the parties in such a material 

manner that it would be no longer equitable to decree specific performance as if their mutual relation- 

» ship continued to be the same as it was at the time when the bargain was entered into. The illustra- 





1. ay 2 M.L.J. 776. "8. (1909) LL.R. 32 Mad. 338. 
2. (1886) I.L.R. 9 Mad. 387. 
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tions given in the section make it clear that this will be the meaning of that provision and that it cannot 
apply to a case like the present where the violation, if any, was only as regards the manner of payment 
of the consideration for an agreement to sell immovable property, and for which, liabilities in the nature 
of a penalty by foregoing part of the consideration was provided. 

It would be equitable in the present case to award mesne profits only from the date when the 
plaintiffs put or deposit into Court the balance of consideration and not betore. - 
`- Appeal against the decree of the Subordinate Judge of Erode, dated grd August, 
1959 in Original Suit No. 24 of 1956. 

S. Rajagopalan, P.R. Gokulakrishnan, S. Jayakumar and K. Thaiyanayagam, for 
Appellants. 4 

R. Gopalaswamy Ayyangar, S. Ramalingam and P. S. Srisailam for Respondents. 

The Judgment of the Gourt was delivered by 

Ramakrishnan, 7.—Defendants 1 to 3 have filed this appeal against the Judgment 
and decree of the learned Subordinate Judge of Erode in Original Suit No. 24 of 
1956. The plaintiff filed the suit for specific performance of a contract of sale. 
The plaint allegations were briefly as follows : 


Defendants 1 to 3, who formed an undivided Hindu family, owned the suit 
properties. The first defendant was the manager. Defendants 1 to 3, the first 
defendant acting on behalf of his minor sons, sold them to one Arumugha Chettiar- 
for rupees five thousands by 16th July, 1948. Simultaneously, Arumugha Chettiar 
executed an agreement of reconveyance of the properties to defendants 1 to 3 for 
a consideration of rupees five thousands and also subject to the condition that the 
sale price should be paid in any Chitrai month within ten years of the date of the: 
agreement. On 11th July, 1949, defendants 1 to 3 ened their rights under this 
agreement to the plaintiff for a consideration of Rs. 14,912-0-0. There were specified! 
directions in this agreement regarding the manner and the time of payment of this. 
item of consideration with liabilities inter se provided in case of dekul of the pay- 
ment in the manner stipulated in this agreement. We shall refer, a little later in 
this judgment to these special conditions, as they play an important part in the 
decision of this case. In accordance with this agreement, the plaintiffs, after having 
paid rupees five thousands as advance at the time of the agreement itself, got ready 
the balance of the sale price, Rs. 9,912-8-0, before the date stipulated in the agree- 
ment for that payment, and informed defendants 1 to 3 of that fact. But they de- 
faulted. They also defaulted in the performance of other obligations which were 
enjoined in the agreement, including the obligation to contact Arumugha Chettiar 
` and obtaining a conveyance from him to the plaintiffs. Thus, the plaint proceeded 
on the principal basis, that the plaintifs were ever ready and willing to keep up 
to their terms of the-bargain, but that defendants 1 to 3 committed breach of the 
contract. Plaintiffs were willing and ready to perform their part of the bargain 
and they filed the suit for specific performance of this agreement, dated 11th July, 
1959. ‘There was also a plea that, as defendants 1 to 3 committed breach of the 
contract, they would. have, according to the terms of the contract, to forego- 
Rs. 4,912-8-0 out of the consideration and be content with rupees ten thousands of 
which, as has been just now mentioned, rupees five thousands was paid as advance. 
at the time of the agreement, and the balance of rupees five thousands was deposited 
by the plaintiff in the Coimbatore City Co-operative Bank. 

’ The plaintiffs further alleged that, after the death of Arumugha Chettiar, 
which occurred three months before the suit, his heirs, defendants 4 to 6, were bound. 
to convey the suit properties to the plaintiffs as per the agreement aforementioned. 
However, defendants 1 to 3, after defaulting in their agreement with the plaintiffs, 
subsequently assigned their rights to the seventh defendant. This assignment will 
not avail against the plaintiffs’ right to obtain specific performance. 

Defendants 1 to 3, in their written statement, contended that the default in 
keeping up to the terms of the bargain, was on the part of the plaintiffs. They 
denied the plaintiffs’ allegation about the plaintiffs having been ready to perform: ` 
the terms of the agreement as recited in the plaint. They next contended that 
in the agreement, time was of the essénce of the contract. ‘There was a plea that, 
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as the agreement to the plaintiffs’ purported to assign a right in immovable property, - 
the agreement was a void one. No doubt, it was not specifically alleged in the 
written statement that she agreement consequently was void for want of registration. 
But such a contention appears tobe implicit in the plea, and was raised specifi- 
cally both in the memorandum of appeal as well as in the arguments advanced 
before us by the learned Counsel for the appellants (defendants 1 to 3). It was 
next contended that the agreement was a contract to enter into another contract, 
and such a bargain was not known to law. A further plea was that the agreement 
to re-sell was special to Arumugha Chettiar and could not be enforced against his 
heirs. 

Defendants 4 to 6, who are the heirs of Arumugha Chettiar, took a natural 
attitude. They had no cbjectiot to execute a sale, according to the terms ot the 
agreement of reconveyance with defendants 1 to 3, to whomsoever the Court 
might decide to be so entitled. They, however, claimed their costs in the suit. 


The lower Court found that time was not of the essence of the contract,that 
on the evidence it would appear that the plaintiffs had fulfilled their part of the 
bargain, and that it was the defendants who were in default. The lower Court 
also found that the suit agreement was not illegal, on any of the grounds mentioned 
above in the written statement of defendants 1 to 3. But it did not give a specific 
decision on the question about the agreement being void for non-registration. 
Presumably this omission to give a finding was due to an assumption by the lower 
Court that the deed of assignment was a registered document. But, on examining 
the actual document, that is Exhibit A-4, we find it to be an unregistered document. 
The lower Court was also of the opinion that, for obtaining specific performance 
of the agreement to sell, the two amounts of money paid by the plaintiffs, rupees five 
thousands as advance and rupees five thousands as deposit, would suffice for the 

urpose of consideration, and that defendants 1 to 3 would forfeit the balance of 
Rs. 4,912-8-0, But the lower Court did not give any specific reasons or enter into 
any discussion as to why the defendants should forfeit this part of the consideration. 
It thereafter passed a decree for specific performance in favour of the plaintiffs in a 
particular form, to which we will refer to, because it is one of the grounds urged in 
the appeal, that the decree thus drafted is not properly workable and requires modi: 
fication. It may also be pointed out that in the decree, the lower Court has directed 
the plaintiffs to get mesne profits as claimed in this suit. This also is one of the 
grounds to which objection has been taken and which we will refer to presently. 


Against the abovesaid decision, defendants 1 to 3 have appealed to this Court. 
Learned Counsel -Sri S.-Rajagopalan, who appears for the appellants before us, 
urged the following specific grounds: (i) The agreement of re-conveyance to the 
plaintiffs involves a conveyance of an interest in immovable properties and, there- 
fore, it is not enforceable under section 17 of the Registration Act for want of regis- 
tration ; (ii) The right which defendants 1 to 3 got from Arumugha Chettiar under 
the agreement Exhibit A-3 was personal as against Arumugha Chettiar, and could 
not be enforced against the legal representatives of Arumugha Chettiar ; (ii) 
The bargain between defendants 1 to 3 and Arumugha Chettiar being onc of an 
agreement of reconveyance of property already sold, the general rule that time 
was not of the essence of the contract in documents of conveyance of immovable 
properties will not apply, and, on the other hand, time should be deemed to be of 
the essence of bargain ; (iv) The finding of the lower Court on the facts, that the 
plaintiffs had complied with the terms of the contract, is erroneous ; (vy Even 
assuming that time is not of the essence of the contract, the plaintiffs, not having 
offered to pay the entire consideration, and thereby not having expressed their 
willingness to perform the contract, the suit for specific performance should fail ; 
(vi) The provision for mesne profits made in the final decree should be modified 
so as to operate from the date of the sale, and not from the date of the suit as claimed 
in the plaint, because until the title of the plaintiffs is established, there could not 
be any mesne profits decreed in their favour ; ‘vii) The final decree should be suit 
ably modefied to make it workable in execution. = 
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Before we take up-these contentions for consideration, it will be useful to give a 
gist of the suit agreement. There is no necessity to give an extract of the agree- 
ment between Arumugha Chettiar and defendants 1 to 3 under Exhibit A-3, be- 
cause it is in substance a simple agreement of reconveyance of the property already 
sold to Arumugha Chettiar on payment of rupees five thousands during the Chithrai 
month of any year within ten years from the date of agreement. But Exhibit A-4, 
which is the suit agreement, dated 11th July, 1949 contains more complicated 
terms, and it is necessary to give its gist briefly. ‘The plaint itself gives a summary 
of the terms of his contract and we will extract it below. (a) Defendants 1 to 3 
should cause Arumugha Chettiar to convey the suit properties to the plaintiffs for a 
consideration of Rs. 14,912-8-0 ; (b) out of this consideration, defendants 1 to 3 
should receive Rs. 5,000 on the date of the’agreement itself as advance 5; (c) 
If the balance of Rs. 9,912-8-0 was paid on any date in the month of Chitrai of 
Vikruti year (between 13th April, 1950 and 12th May, 1950) by the plaintiffs, 
defendants 1 to 3 would procure Arumugha Chettiar to execute a sale of the suit 
properties to the plaintiffs at the plaintiff’s cost; (d) If claintiffs are ready, but defen- 
dants ccmmit default the plaintiff: would be entitled to get a sale from Arumugha 
Chettiar on paying a sum of rupees five thousanas and defendants 1 to 3 would 
forfeit the balance of Rs. 4,912-8-0 of the consideration ; (e) If Arumugha Chettiar 
refused to convey the properties, defendants 1 to 3 would forfeit the advance of 
Rs. 5,000 and also pay expenses and damages to the plaintiffs. 

The terms of this agreement would show that basically it is an agreement 
involving the assignment of rights which defendants 1 to 3 got under Exhibit A-3 
in the matter of a reconveyance from Arumugha Chettiar, but for a more advanta- 
geous consideration of Rs. 14,912-8-0, involving a clear profit to defendants 1 to 3 
of Rs. 9,912-8-0. But to this main purport of the agreement under item (a) above, 
that is an agreement to transfer the rights of defendants 1 to 3 under Exhibit A-3, 
to the plaintiffs, for a specified consideration, the conditions supra added under 
clauses (b) (c), (d) and (e) really refer to the manner of payment of the stipulated 
consideration for agreement and importing at every one of three successive stages 
herein, some penalty for non-compliance with the terms stipulated. In the first 
place, the original agreement of reconveyance of properties by Arumugha Chettiar 
to defendants 1 to 3 is merely an agreement to sell immovable property and does not 
involve the conveyance of an interest in immovable property. Therefore, the 
document which assigns such a right, as Exhibit A-4 really does, cannot create any 
new right in immovable property which the assignor did not have. Next, it appears 
to us that this transaction clearly falls within section 17 (2) (v) of the Registration 
Act, which refers to any document not itself creating, declaring, assigning, limiting 
etc., any title or interest in immovable property of the value of rupees one hundred 
and above, but merely creating a right to obtain another document which will when 
executed, create, declare, assign etc., any such right, title or interest. There is also 
an Explanation added to this section, which was evidently the consequence of certain 
doubts thrown upon the meaning of section 17 (a) (v) by a Privy Council decision 
This Explanation is to the effect'that a document purporting or operating to effect a 
contract for the sale of immovable property shall not be deemed to require or ever 
to have required registration by reason only of the fact that such document contains a 
recital of the payment of any earnest money or of the whole or any part of the pur- 
chase money. No doubt, Exhibit A-3 is a registered document. But that by itself 
will not make it a document conveying an interest in the immovable properties as 
its plaint terms, as already mentioned, amount only to an agreement to reconvey 
Tand and Exhibit A-4, the terms of which'have beenlextracted above, does not convey 
any present interestin immovable property, but only a promise of conveying such 
interest in the future, by getting a sale deed executed from Arumugha Chettiar for . 
the stated consideration. We are of opinion, therefore, that the said agreement 
under Exhibit A-4 is a valid one and it does not require to be registered. Learned 
Counsel for the appellants referred to two decisions on this aspect of registration 
Sambayya v. Gangayya1, an early decision of this High Court, which dealt with an 
unregistered lease agreement for over three years followed by a covenant to reconvey. 


1, (1890) LLR. 13 Mad, 308. 
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It was held thatthe covenant to reconvey was linked up with the unregistered agree- 
ment of lease and the lease agreement required registration and, therefore, the plaintiff 
would not get any right on the agreement to reconvey without the lease itself being 
registered. The decision in Parashram v. Ganpat?, dealt with a different set of facts. 
It dealt with a receipt which did in fact create or declare or extinguish a right to 
immovable property with a super-added covenant to execute a stamped document 
pepe same effect on a future occasion. Obviously, the facts therein also were- 
erent. 


We will now take yp the second point raised by Sri Rajagopalan, namely, that 
the agreement of reconveyance was special only to Arumugha Chettiar and could 
not bind his heirs. Learned Counsel for the appellants wanted to treat the right 
under Exhibit A-3 as a personal right or privilege, as explained by the Federal Court in 
Shanmugham Pillai and others v. Annalakshmt Ammal and others”, where Their Lordships, 
on a construction of the agreement in that particular case, distinguished between 
transactions which are in the nature of a privilege or a licence, and transactions 
which are in the nature of an agreement which binds both parties hand and foot with 
mutual rights. To the latter type of contracts, the rule about transactions which 
convey privileges or licence would not apply. It appears to us that Exhibit A-3 
agreement in this case is not one which would be considered as a privilege or a licence. 
It has got all the features of an agreement of reconveyance for a consideration with 
mutual rights and obligations between the parties thereto and such contracts can- 
not be considered to be special to the parties. The general rule in such cases that an 
agreement to re-purchase properties is prima facie assignable, will apply. But the 
parties, by the terms of the contract, could so restrict the rights as to make it a per- 
sonal one. Per conira our attention has been drawn to a prior decision of this Court 
to which one of us was a party, in Andalammal v. Alumelu Ammal?, which dealt with a 
document of sale and an agreement to reconvey, and it was held that the rights under 
the document could be held by the vendo: and his heirs and that the right of re- 
conveyance is assignable. No doubt, the question dealt with in that decision was 
about the assignability of the right. But what the learned Counsel for the appel- 
lants urges in the present case is that the right of reconveyance could be enforced 
only against Arumugha Chettiar, but cannot be enforced against his heirs. ‘These 
grounds apart, there is the further fact in this case, that Arumugha Chettiar’s heirs 
are now on record and they do not express any disinclination to carry out the terms 
of the bargain with their father. In fact, they have very fairly agreed before the 
Court, to execute a conveyance according to the terms of Exhibit A-3, to whichever 
party the Court declares to be so entitled. Therefore, his argument does not appeal , 
o us. 


So far as the right to specific performance is concerned, Sri S. Rajagopalan, 
learned Counsel for the appellants, referred to section 24 (b) of the Specific Relief 
Act, and contended that since the plaintiffs had violated the essential terms of 
contract regarding payment of the purchase money, this will be a case where specific 
performance of a contract could not be enforced. He referred to the terms of 
section 24 (b), which runs thus: 

‘ Specific performance of a contract cannot be enforced in favour of a person 


(b) who has become incapable of performing, or violates, any essential term of the contract 
that on his part remains to be performed.” 
We shall presently find that the plea about the plaintiff’s violation of the contract 
has not been substantiated, and the finding of the lower Court, which we are pre- 
pared to uphold, is that there was no such violation. Apart from that, it appears 
` to us that section 24 (b), will not apply to a contract of the present kind. That 
section refers to a violation by the plaintiff of an essential term of the contract, 
that is a term which is absolutely vital to the bargain, and whose violation will 
alter the mutual relationship of the parties in such a material manner that it would 
a Sc ARN RLS SA AO an EE AE 
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be no lónger equitable to decree specific performance as if their mutual relationship 
continued to be the same as it was at the time when the bargain was entered into. 
The Illustrations given in the section make it clear that this will be the meaning of 
that provision, and that it cannot apply to a case like the present, where the viola- 
tion, if any, related only to the manner of payment of the consideration, for an agree- 
ment to sell immovable property, and for which, liabilities in the nature of a penalty 
by foregoing part of the consideration was provided. 


So far as the actual violation of the terms of the agreement is concerned, oral 
evidence, besides the documentary evidence, was adduced by the parties. The 
gist of the plaintiffs’ claim is that after paying as advance rupees five thousands 
the plaintiffs made ready the balance of Rs. 9,912-8-0 before 17th April 1960, and 
informed defendants 1 to 3 of that fact and requested them to go to the Sub-Regis- 
trar’s Office at Bhavani for the purpose. They waited in the house of one Chellam 
Iyengar, a document writer, near the Sub-Registrar’s Office. Defendants 1 to 3 
came there and informed them that they had sent a car to fetch Arumugha Chettiar. 
Arumugha Ch2tuar did not appear, and then defendants 1 to 3 who went away 
on the pretext of going for meals, did not return thereafter. Before this meeting, 
notices were exchanged between the parties, and in the letter Exhibit A-1 3, dated 
6th May, 1950 the first defendant informed the plaintiffs, in reply to their letters 
that they had got the money ready, that he had no objection to receive the money, 
It was after this exchange of letters, that the aforesaid meeting in the house of 
Chellam Iyengar at Bhavani near the Sub-Registrar’s Office took place. The first 
plaintiff (P.W. 1) had examined P.W. 2, who took rupees five thousands and P.W. 
3, who deposed that one Marapp? brought rupees five thousands to pay the plaintiff 
These two witnesses were present with the first plaintiff at Bhavani, when the in- 
cidents mentioned by the first plaintiff took place supra. The plaintiffs also pro- 
duced the stamp papers purchased for the sale transaction. After the above-men- 
tioned incident at Bhavani, on 15th May, 1950, that is three days later, plaintiffs 
sent a notice by their Counsel to defendants 1 to 3 setting out the details of the in- 
cident. The reply of the defendants repudiating this is Exhibit A-16, dated eoth 
May, 1950. But the most significant part of the evidence on this aspect of the case 
is the admission of D.W. 1 himselt in the witness box, D.W. 1 being the third de- 
fendant. He admitted that he had been to the house of the stamp vendor Chellam 
Iyengar in Bhavani tor two days, on Friday and Saturday, which are just the days 
mentioned by the first plaintiffin his evidence. He also stated in cross-examination 
that he saw both P.W. 1 and P.W. 2 at Bhavani at that time. He added that 
Arumugha Chettiar did not come to Bhavani, but they had told Arumugha Chettiar 
that they would send a car and that he could come. He also told P.W. 1 that they 
had sent a car to fetch Arumugha Chettiar. Then he told the plaintiff; that he would 
go to take meals at 5-30 P.M., but not at 12-30 P.M. Though a car was sent, Aru- 
mugha Chettiar did not come. Thereafter D.W. 1 went by cycle, and asked him 
not to come. These admissions of the defendants would bring the circumstances 
which happened at Bhavani iato very close proximity to the plaintiff’s own version 
of the happenings. If the defendants did send for Arumugha Chettiar and also 
sent a car for that purpose, that would have been only after they had become satis- 
fied that the plaintiffs had come to Bhavani with money for completing the tran- 
saction. Otherwise, there was no point in sending a car in the first place to Arumu- 
gha Chettiar and thereafter going by cycle to contact him. Therefore, the contention 
of the defendants that the plaintiffs never came to Bhavani and that the plaintiffs 
were never ready to perform the transaction appears to be quite untenable, and we are 
, inclined to accept the finding of the lower Court on this point. Therefore, so far as 
_ the plaintiffs’ part of the bargain is concerned, they were willing and ready to pay 
the balance of the consideration before the goth Chithrai of Vikruthi, the date 


prescribed for completing the transaction, but it was defendants 1 to 3 who 
‘defaulted. 


The next contention of the learned Counsel is that the suit agreement being 
an agreement to reconvey the lands, it should be treated as an exception to the 
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general rule in such cases, and time should be deemed to be of the essence of the 
transaction. Learned Counsel for the appellants referred us to a decision of Mack 
and Krishnaswami Nayudu, JJ., in Balasundra v. Muthu, where Krishnaswaml 
Nayudu J., delivering the judgment of the Bench, after referring to the dicta of Lord. 
Cairns in Tilley v. Thomas *, and also the jugment of Sadasiva Ayyar J., in Samarapun 
Chettiar v. Sudarsanaghariar®, observed: 


The object of time not being made the essence of the contract is to do justice between the parties 
as observed by Lord Cairns in Tilley v. Thomas ?, and if we hold that, in respect of an agreement of re- 


conveyance executed by a purchaser who has obtained a sale, he must wait not till the expiry of the 
period fixed but for a reasonable time, we consider we may not be doing justice between the parties 
for, as already observed, the purchaser’s title could not become perfected not until the expiry of the 
time fixed but until the expiry of reasonable time which is indefinite and elastic. 

One point of view will be that the suit agreement and Exhibit A-4 being an agree- 
ment derived from Exhibit A-3, the rule about the time being of the essence will 
a fortiori apply to Exhibit A-4. But, however, there will be this distinction to be borne 
in mind. Exhibit A-3 itself a gave period of ten years for fulfilling the agreement. 
It is Exhibit A-4, which restricted the period in a much more narrow manner short- 
ening it to a period ofone month. But this restriction applied only to the payment 
of consideration and we have already givena finding that the plaintiffs had in fact 
complied with this condition. Therefore, it is not quite material for the purpore 
of this case to decide whether time is of the essence of the contract or not. 


.  Thenext point raised by Sri S. Rajagopalan for the appellants is that the plain- 
tiffs have, in any event, not shown that they were ever ready and willing to perform 
their part of the bargain. For this purpose he relies upon the Privy Council 
«decision in Ardeshir H. Mama v. Flora Sassoon*, where it has been hela that in a suit 
for specific prerformance the plaintiff has to allege and to prove a continuous readi- 
ness and willingness, from the date of contract to the time of the hearing, to per- 
form the contract on his part. Failure to make good that averment brought with 
it the inevitable dismissal of the suit. We have already referred to the fact that so 
far as the plaintiffs were concerned they were willing to perform their part of the 
bargain. But after the defendants defaulted, they came to Court with the offer 
of only rupees ten thousands out of the purchase money, holding that the defendants 
having been at fault, should forfeit the balance of Rs. 4,912 as a penalty according 
to the terms of the agreement. The plaintiffs considered themselves with some justi- 
fication entitled to take this view of the agreement, and, therefore, the omission of 
the plaintiffs to deposit Rs. 4,912 out of the consideration before the filing of the 
plaint cannot be constried as an omission on their part to make an offer of their 
willingness to preform their part of the bargain. On the other hand during the 
-courte of the hearing of the a ent in this case learned Counsel Sri R. Gopala- 
swami Ayyangar, appearing for the plaintiffs has made an offer that Rs. 4,912 
will be paid by his clients to defendants 1 to 3 but no interest should be charged on 
thisamount. We are of the opinion that this offer is a fair one in the circumstances 
-of this case and that this is not a case where the plaintiffs’ claim should be non- 
suited on the ground of their unwillingness to perform their part of the contract. 


So far as the decree drafted by the lower Court is concerned it includes a direc- 
tion for the calculation of mesne profits presumably from the date of suit. , Learned 
‘Counsel fo: the appellants, points out that the liability for mesne profits in a 
contract for specific performance of an agreement to sell immovable property will 
arise only from the execution of the instrument. In this connection, the observa- 
tions in Halsbury’s Laws of England, volume 36, page 340, paragraph 502 
-were referred to us. The principle laid down there, is that between the date of the 
contract, being one of which specific performance can be decreed, and the conve- 
yance, the legal estate remains in the vendor, but the equitable estate passe. tu the 





1. (1952) 2 M.L.J. 141 : I.L.R. (1954) Mad. 802. l 
926 at page 935. 4. (1928) L.R. 55 LA. 360 : 55 M.L.J. 523 
feen LR. 3 Ch 6l. (P.C.). 


ae 
8. (1919) 37 M.L.}. 107 : I.L.R. 42 Mad. 
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_ purchaser ; and as it is inequitable that the same person should enjoy both the rents 
and profits of the property and also the interest on the purchase-money up to the 
time, if any, fixed for compeltion or if no time is fixed, up to the time at which com- 

letion ought to take place, that is, as a rule when a good title is shown, and vendor 
is entitled to the rents and profits, but is liable to bear the outgoings. Therefore, 
it would be equitable in the case to award mesne profits to the plaintiffs only from 
the date when the plaintiffs put or deposit into Court the balance of Rs. 4,912-8-0 
and_not before. The decree for mesne profits will be modified so as to direct it 
to be calculated from the date when the plaintiffs pay to defendan 1 to 3 or deposit 
in Court the above balance of the consideration. i 


Another contention in regard to the form of the decree is this. The decree 
proceeds to say that defendants 4 to 6 should convey the properties, and that defen- 
dants 1 to 3 should compel defendants 4 to 6 to execute the conveyance. In view of 
the admission of defendants 4 to 6 about their willingness to execute a conveyance 
to any one whom the Court might declare to be entitled it is unnecessary to give a 
direction for compelling them. The simplest way of working out the relief in this 
Suit is, therefore, to direct defendants 4 to 6'to execute a conveyance in favour of the 
plaintiffs on receipt of Rupees Five thousands the stipulated amount payable to them 
as per Exhibit A-3, and this would follow, after the plaintiffs have paid or deposited 
into Court the balance of Rs. 4,912-8-0. Defendants 1 to 3 wil be entitled to take 
this amount as well as Rupees Five thousands which the plaintiffs have deposited into. 

.the Co-operative Bank and which has now been brought to the account of the suit. 
The appellants will pay proportionate costs to the contesting respondents, that is 
the plaintiffs, in the appeal. ue 43 

K.L.B. —— Appeal dismissed + 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice K. VEERASWAMI. 


Devalla Guruswamiah and two others .. Appellants* 
U. 
E. Ramakrishna Naicker and others .. Respondents. 


Transfer o Act (IV of 1882), sections 59-A and 69—First mortgages exercising power of sal® 
under section 69—If should give notice of it to the second mort agee—Limitation Act (LX of 1908), section 19— 
Recital in sale deed as to existence of a mortgago—If Acknowledement. 


Section 69 of the Transfer of Property Act does not require a notice to the served on the second 
mortgagee in order that the first mortgagee ‘may validly exercise his power of sale. That section says 
that no such power shall be exercised unless atd until notice in writing requiring payment of principal 
money has been served on the mortgagor or one of several mortgagors and default has been made in 
payment of the principal money or part of it for the specified time after service. But the term mort- 
gagor in the section does not cover a second mortgagee. It is true that section 59-A, which governs 
also section 69, lays down a rule of interpretation that unless otherwise expressly provided, references 
in the chapter to mortgagors and mortgagees should be deemed to include references to persons deriving 
title from them respectively. In a sense, a second mortgagee may be regarded as a person deriving 
title from a first mortgagor. It is not in that sense, the section should be understood. The section 
makes a difference between mortgagors and mortgagees and the persons deriving title from them 
respectively. Therefore, unless a person deriving title does s0, not asa second mortgagee or the like, 
but for instance as an assignee of the interest of the mortgagor qua mort r he will not be amort- 
gagor for purposes of section 59-A. Piarey Lal v. Dina N. , I.L.R. (1939) All. 185, 190, followed. 


Though the recital in the sale deed, did not in so many words say that the mortgage was subsisting 
on the date of the conveyance, in the context,it clearly indicated that there was the relationship of 
debtor and creditor under the mortgage. This, in itself, saved time. 


Appeal against the decree of the Additional Judge, City Civil Court, Madras 


in Appeal Suit No. 86 of 1960 preferred against the decree of the Court of the Third 
Assistant Judge, City Civil Court, Madras, in Original Suit No. 8 32 of 1957 and 


Appeal against the order of the Seventh Assistant Judge, City Civil Court, 
Madras, dated 18th December, 1961, and made in Original Petition No. 110 of 
1961. 








*S.A. No. 1044 of 1961 and A.A.O. No. 80 of 1962. `. Ist August, 1963. 
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R. Srinivasavaradan and R. S. Venkatachari, for Appellants. 
S. W. Kanakaraj, for Respondents. ` 
The Court delivered the following 


Jupament :—In the Second Appeal the question is whether it is necesary, for 
valid exercise of the power of sale under section 69 of the Transfer of Property Act, 
that the first mortgagee, who invokes the power, should give no tice of it to the second 
mortgagee and in the other appeal (Civil Miscellaneous Appeal No. 80 of 1962) 
the question is one of limitation. The property in question originally belonged to 
one Devalla Ramiah. ©n his death, his estate vested in the Administrator-General 
for administering the same on behalf of Ramiah’s minor sons. On 18th February, 
1938, the Administratgr-Gencial soll the property to the fathe: of the respondent 
in the Second Appeal. But the purchaser on the same date exccuted a morigage 
to secure a part of the price -not paid at the time. The respondent’s father 
was adjudged an insolvent in Insolvency Petition No. 46 of 1942, on the file of this 
Court and in the insolvency, the Official Assignee, Madras, sold the property to the 
insolvenv’s son, the respondent, on 23rd May, 1955. It appears that the respondent’s 
father and mother had executed a second mortgage over this very property. I do 
not think it necessary to refer to the litigation on the second mortgage and its result. 
The last of the minors became a major on 25th March, 1945, on the completion of 
his twenty-first year. On the terms of the mortgage, in favour of the Administrator- 
General, the amount due under it became payable on the date when the last of the 
minors became a major. The appellants, the quondam minors, invoked their 
power of sale under section 69 of the Transfer o Property Act and took steps to 
bring the property to auction through auctioneers on 27th April, 1957. But before 
the sale took place,|the respondent brought the suit out of which this Second Appeal 
arises, for an injunction restraining the appellants from exercisi their power of 
sale. There were a number of issues on which both the Courts below were agreed. 
except in regard to one question, namely, whether the power of sale could not be 
exercised by the appellants for their failure to serve notice on the second mortgagee. 
On that question, the lower appellate Court, differing from the trial Court, consi- 
dered that such a notice was required under the terms of section 69 read with section. 
59-A of the Transfer of Property Act. It was on that view, the lower appellate Gourt 
reversed the trial Court’s decree and decreed the suit. The Second Appeal is directed 
against this appellate decree. 


The Civil Miscellaneous Appeal arises out of an order dismissing the appellants” 
application for leave to sue in forma pauperts on the view that the cause of action was 
prima facie barred by limitation. This view was formed by the trial Judge on the 
ground that the suit should have been filed within twelve years of 24th March, 1947, 
that is to say on 24th March, 1959, the former date being the date when the last of 
the minors became a major and the amount due under the mortgage in favour of 
the Administrator-General became payable. He did not agree with the appellants 
that the documents relied on by them amounted to an acknowledgment of the debt 
to save time. 


On the question of notice, I think the lower appellate Gourt was clearly wrong. 
In my opinion, section 69 of the Transfer of Property Act does not require a notice 
to be served on the second mortgagee in order that the first mortgagee may validly 
exercise his power of sale. That section no doubt says that no such power shall be 
exercised unless and until notice in writing requiring payment of principal money 
has been served on the mortgagor or one of several mortgagors and default has been 
made in payment of the principal money or part of it for the specified time after 
service. But.the term mortgagor in the section does not, in my opinion, cover a. 
second mortgagee. It is true that section 59-A, which governs also section 69, 
lays down a Tule of interpretation that unless otherwise expressly provided, refe- 
rences in the Chapter to mortgagors and mortgagees should be deemed to include: 
references to persons deriving title from them respectively. In a sense, a second 
mortgagee may be régarded as a person deriving title from a mortgagor. It is no} 
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“Another argument was that a mortgagee would also derive title from a mortgagor and therefore 
section 59-A would also apply to mortgagees. We do not think that that is a correct interpretation of 


It follows, therefore, the view taken by the lower appellate Court to the contrary 
cannot be sustained. The result is, the Second Appeal is allowed. 


The application of the appellants to sue in forma pauperis was filed on and January, 
1961. A suit to enforce a mortgage brought on that date would certainly be barred 
by limitation unless time was saved by intermediate acknowledgments. On behalf 
of the appellants, two documents were relied on as acknowledgments. The first 
document is an affidavit, dated 15th December, 1954, sworn to by the respondent 
in support of an application for permission to purchase the suit property from the 
Official Assignee in the insolvency of his father. This affidavit referred to the fact 
that his father had executed a mortgage in favour of the Administrator-General 


for a definite sum in 1938 and that a sum of rupees six thousand was due on that . 


mortgage. The Court below held that this did not amount to an acknowledgment, 
‘as at the time the statement was made by the respondent, he had no subsisting 
liability to pay the debt. There is no doubt that this was the correct view to take. 
Beforeme, learned Counsel for the appellants relied on Krishnayya v. Venkatappayya 
and Fakirchand v. Narmadabai®, and contended that to constitute a valid acknowledg- 
‘ment under section 19 of the Limitation Act, it was not necessary that the acknow- 
ledgor should at the time of the acknowledgment be under an existing liability and 
‘that it was sufficient that, at the time of the enforcement of the debt, the acknow- 
ledgor had become liable to pay the debt. The cases relied on no doubt support 
the contention. But with due respect, I can find no justification ‘for that view. 
The Bombay High Court itself in Fakirchand v. Narmadabai3, on appeal did not accept 
that view. So far as the Madras Judgment is concerned, I am relieved of the 
necessity of further examining it and other later cases, since a Full Bench of thig 
‘Court in Nallathambi v. Ammal Nadachi*, has not accepted the principle of the deci- 
sion in Arishnanayya v. Venkatappayya®, as good law. ‘There the learned Judges held : 
“ Where the acknowledgment is in respect of a liability it implies that the person who 
acknowledges admits or owns the liability. Ifa person who is a stranger to the liability makes a 
‘statement as to the subsistence of the liability, it cannot amount to an acknowledgment in law because 
he cannot own or admit the liability. 
Though the question did not directly arise before the Supreme Court, in Shapoor 
‘ Freedom Wed v. D.P. Chamaria®, it accepted as correct the view of Fry, L.J., in 
Green v. Humphreys®, as succinctly and tersely representing the substance of the pro- 
‘visions contained in section 19 of the Limitation Act. The English view was that 
an acknowledgment was an admission by the writer that there was a debt owing 
‘by him. The Full Bench of this Gourt has also made reference to this decision of 
the Supreme Court. It follows, therefore, that the view of the Court below, that 
ee ee 


1. ILL.R. (1939) All. 185, 190. 1003 (FB). 

2. AIR. 1925 Mad. 184. 5. (1963) 1 S.C.J. 332 

$. ALR. 1943 Bom. 461. 6. (1884) 26 Ch.D. 474 and 481. 
4, (1964) 1 M.L:J. 181 : LL.R. (1963) Mad. ° 
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the statement in the affidavit of the respondent did not amount to an acknowledg- 
ment, is correct. 


The next document relied on by the appellants before the Court below was a 
statement in the sale deed, dated 20th June, 1955, executed by the Official Assignee 
in favour of the respondent. That document contained a recital unto and to the use 
of the purchaser subject to all mortgages, litigations, etc. ‘The Court below stated that 
the recital did not refer to the mortgage now in question as subsisting and that it 
would not be regarded as a specific acknowledgment of the same. It is not disputed, 
and indeed it cannot be, that the Official Assignee in whom the estate of the res- 
pondent’s father, who was the debtor, had vested, was competent to acknowledge 
the debt due under the first mortgage. It is nobody’s case that so far as the 
appellants were concerned, there was any other mortgage in their favour than the 
first mortgage here in question. The property was only subject to two mortgages 
one of them being in favour of the Administrator-General. I am unable to agree 
with the Court below that the recital did not refer to the suit mortgage as subsisting. 
No doubt, the recital did not in so many words say that the mortgage was subsisting 
on the date of the conveyance. But I think the recital in the context clearly indi- 
cated that there was the relationship of debtor and creditor under the mortgage. - 
This in itself, in my opinion, saved time. 


The matter does not stand there. Before the execution of the sale deed by the 
Official Assignee, he gave a notice, dated 17th June, 1955, a few days before the 
sale to the Administrator-General, among others, notifying that he had sold the 
right, title and interest of the insolvent in the suit property subject to all mortgages, 
litigations and risks to the respondent. Clearly and unmistakably, this notice address- 
ed to the Administrator-General referred to the mortgage executed by the respon- 
dent’s father in favour of the Administrator-General. Even if the recital in the 
sale deed contained any vagueness to regard it as an acknowledgment, this notice 
was specific enough and made it beyond doubt that the sale was subject to the 
mortgage in favour of the Administrator-General. In my opinion, that clearly 
was an acknowledgment by the Official Assignee of the debt due under the first 
mortgage. It is true that this document was not filed in the application for leave to 
sue in forma pauperis. But it was part of the record in the Second Appeal and I do 
not think it will be unjustifiable to refer to this document, when both the appeals 
are considered by me together. On my finding that the notice at least contained an 
acknowledgment the suit must be held to be within time. On that view, the Civil 
Miscellaneous Appeal also is allowed. 


In the course of the arguments in the tae on a suggestion from this Court 
that it would not be fair to allow the appellants to pursue two remedies simulta- 
neously, their learned Counsel very properly after consulting his clients stated that 
they would not exercise the powers of sale and that they would pursue their suit to 
enforce the first mortgage. This is recorded. There will be no costs in either 
of the appeals in this Court. 


K.L.B. Appeals allowed. 
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IN THE HIGH COURT OF. JUDICATURE AT MADRAS. 


PRESENT :—Mr. S. RAMACHANDRA IYER, Chief Justice AND MR. JUSTICE 
K. SRINIVASAN. 


R. Hanumanthappa & Sons, Cotton Merchants, R. S. Puram, 
Coimbatore ..  Applicant* 


y. 
Commissioner of Income-Tax, Coimbatore (Now Madras)  .. Respondent. 


Income-tax Act (XI of 1922), section 10 Sard —lirm—Term, no dissolution on death, retirement or 
insolvency of partners—Bad debt—Claim to write off disallowed as premature in particular assessment year—Firm. 
pie bee by addition of members by agreement under desd—Enlarged firm, not a new entity—Entitled to rights 
and liabilities of firm originally constituted—Claim to set-off amount as bad debt made by enlarged firm im. 
later year—Allowable. : 


Partnership Act (IX of 1932), sections 4 and 17. 


The assessee was a firm of five partners constituted on 19th October, 1952, by a deed that pro- 
vided, inter alia, retirement, insolvency or death of any of the partners for the time being, shall not. 
dissolve the firm. For the assessment year 1956-57, the assessee claimed to treat an amount due from. 
a company in a business deal, as a bad debt. This was disallowed on the ground that the debt had 
been prematurely written off. On 15th November, 1955 by agreement between the partners four- 
more partners were brought into the firm for the purpose of continuing the already existing business. 
In the assessment year 1958-59, the assessee again claimed to treat the amount as a bad debt. The- 
Officer refused to allow this on the ground that a new firm was constituted by the addition of four 
partners and the new firm did not take over this asset and so cannot make the claim. The Appellate- 
Assistant Commissioner, in appeal, however, upheld the claim of the assessee. But on further appeal 
by the Department, the Tribunal restored the order of the Officer. On a Reference under section. 
66 (2), 

Held, A partnership is a creature of contract and it is open to the partners to agree that the firm. 
shall not stand dissolved on the occurrence of any particular contingency which, without such a safe- 
guard, would in law result in the dissolution of the firm. If the partners agree that the firm shall: 
not be dissolved on taking in new partners, the firm as an entity, in so far as the Income-tax Act is 
concerned must necessarily be regarded as continuing for the purposes of the Act. It is only in cases- 
where the interests of third parties are concerned that the old and the new partnership can be dis- 
tinguished, but among the partners, the new partnership by reason of the contract can take over the- 
rights and liabilities of the old partnership. For such purposes, it is not a new partnership that has. 
come into existence but only a reconstitution of an existing partnership. 

Hald on the facts, In the light of the agreement specifically embodied.in the deed of parean 
the rights and fendi of the firm of five persons eesti the righis and liabilities of the enlarged 
firm, and the enlarged firm was not a new entity. The claim to set-off the amount as bad debt is: 
allowable to the assessee. 


Case referred to the High Court by the Income-tax Appellate Tribunal, under: 
section 66 (2) of the Indian Income-tax Act, 1922 (XI of 1922), in R.A. No. 1485 
of 1959-60 (I.T.A. No. 3533/59-60 Asst. Year 1958-59) on its file for decision 
on the following question of law, viz.:— 

“ Whether, on the facts and in the circumstances of the case, the Tribunal was justified 


in dis- 
allowing the claim of the assessee that it was entitled to write off Rs. 20,598 as a bad debt under- 
section 10 (2) (xi) of the Act ?” 


K. Ramagopal, for Applicant. 
V. Balasubrahmanyam, Special Counsel for Income-tax, on behalf of Respondent, 
The Judgment of the Court was delivered by 


Srinivasan, J.—The question that has been referred to us is : 
“ Whether on the facts and in the circumstances of the case, the Tribunal was justified in 


disallowing the claim of the assessee that it was entitled to write off Rs. 20,598 as a bad debt 
under section 10 (2) (xi) of the Act ?” 


The assessee is a partnership firm which was constituted under a deed dated the 
19th October, 1952 with five partners. The business of the firm is that of dealing 
in kappas, cotton, yarn and cloth. The firm supplied cotton to Aron Spinning and’ 


am — =. 
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Weaving Mills, Limited and on that account a sum of Rs. 20,598 was owing to the 
assessee. During the assessment year ending 14th November, 1955, the assessee wrote 
off this amount as irrecoverable. In the assessment for the year 1956-57, the claim 
to treat this sum as a bad debt in the computation of income was negatived by 
the Income-tax Officer on the ground that it had been prematurely wiitten off. 
In the following assessment year, the claim was not apparently raised. In the assess- 
ment for the year 1958-59, the assessee claimed to set-off this bad debt. In this 
regard reliance was placed upon a copy of the order dated Ist August, 1958 of the 
Official Liquidator, High Court of Kerala which stated that there would be no amount 
available for hasan to*the ordinary creditors as dividend. The Income-tax Officer 
rejected the claim for this assessment year. His reasons were that the bad debt had 
been written off by the firm consisting of the partners in the account year ending 
with 14th November, 1955. On the very next day, the constitution of the firm had 
been changed and it became one with nine partners. He accordingly thought that 
the new firm had not taken over the asset in question, that is the claim against Aron 
Spinning Mills since it bad already been written off. The assessee contended before 
the Income-tax Officer that the firm was a continuing entity and that therefore whe- 
ther so expressed or not, the assessee firm as re-constituted had taken over all the 
assets and liabilities. This plea was not accepted. 


The matter was taken up in appeal to the Appellate Assistant Commissioner. 
He took the view that the Income-tax Officer had not correctly understood the posi- 
tion. He pointed out that there was no dispute that the claim was not genuine or 
the debt had not really become bad. He held that the firm consisting of nine partners 
is only a continuation of the firm consisting of five partners, and that from the recitals 
in the partnership deed, it could be seen that the business continued uninterrupted. 
When the debt was written off inthe account year ending on 14th November, 1955, 
the assessee could not foresee that the claim would be rejected as premature. By merely 
writing off, the assessee did not give up its rights to recover the amount if it could 
possibly be done. It bided its time and renewed the claim when it was established 
that no part of the amount could be recovered. He observed : 


“ Having said in one year that the write off of a debt is premature, he cannot turn round in 
another year and say that the claim cannot be allowed for the simple reason that the entries relating 
to the write off are not to be found in the later books at all. So far as the departmental records are 
concerned the debt, though written off, still subsists. When the firm consisting of nine partners 
continued the business of the firm consisting of five partners by taking over all the assets and liabi- 
lities, it became entitled to the claim for deduction in the appropriate assessment of the write off 
of the debt due from the Aron Spinning and Weaving Mills, Limited, even though the debt was 
actually written off in the books of any earlier year...... is 


He accordingly upheld the claim of the assessee. 


The Department took the matter in appeal to the Appellate Tribunal. While 
the Tribunal. accepted the position that it is not necessary for the assessee to write 
back in its books the debt after the original write off had not been accepted by the 
Department, it thought that there was a fundamental obstacle to the assessee getting 
any relief. It observed that the write off was on 14th November, 1955 and on the 
very next day, a new partnership came into existence. There was no special arrange- 
ment with regard to this particular debt. It observed : 


“ Notwithstanding the general legal principle that a new partnership steps into all the rights 
and liabilities of the old partnership, in the absence of anything to the contrary, the debt is no Jonger 
that of the assessee. Therefore, the first cardinal principle for allowance of a debt, that there must 
be a subsisting debt to enable a write off on being satisfied as to the irrecoverability, is absent in 
this case.” 


It then proceeded to observe that since the interest in this outstanding amount 
was that of five partners, 


“ if the present write .off is allo ‘nine partners would be benefited by it. That means the 
original five persons wauld get less than they were entitled to and thereis nothing to show 
that on this arrangement the new partnership was entered into. The new four partners have lost 
nothing to entitle them to the benefit of the write off.” 
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On this reasoning, which is somewhat difficult to follow, the Tribunal set 
aside the order of the Appellate Assistant Commissioner and restored that of 
the Income-tax Officer. 


The assessee moved the Appellate Tribunal to refer a question of law to this 
Court. The Tribunal declining to do so, the assessee moved this Court and under 
the directions of this Court, the question set out earlier stands referred to us for 
determination. 


At the outset it may be stated that there is no dispute that the amount has 
become incapable of realisation. Nor do we find anything in the orders of the 
Departmental Officers or the Tribunal to show that it had become bad at any point 
of time not relevant to the present assessment year. If the fundamental obstacle 
which the Tribunal refers to, namely, that the debt is not that of the assessee but 
that of a different firm consisting of a different set of persons, does not exist, then 
it is common ground that the set-off should be available in the present case. We 
have therefore to see how far the view taken by the Income-tax Officer, which has 
been upheld by the Tribunal on this aspect of the matter, is sound in law. 


Mr. Ramagopal, learned Counsel for the assessee, contended that the Income- 
tax Act treats a partnership as a legal entity and that the general principles of Part- 
nership Law cannot be applied without considering the special status which a firm 
enjoys under the Income-tax Law. Reference was made in this context to a decision 
of the Supreme Court in Commissioner of Income-tax v. A. W. Figgies & Company}. 
That was a case which called for the interpretation of section 25 (4) of the Income- 
tax Act, the question being whether despite several changes in the constitution of 
the partnership, the assessee which was finally converted into a limited company in 
1947, was entitled to succession relief under section 25 (4) of the Act. In that case, 
it was found that in spite of mere changes in the constitution of the firm, the business 
of the firm continued to be the same right from its inception till the time it was succeed- 
ed by the limited company. On the basis of certain observations found in this 
judgment, Mr. Ramagopal suggests that since the same business was being continued. 
by the firm of nine partners; the principle of this decision should apply. Their 
Lordships pointed out, that section 25 (4) specifically disregarded any change in the 
personnel of the partners for the purposes of granting succession relief. The pro- 
visions of that section indicated that a mere change in the constitution of the partner- 
ship does not necessarily bring into existence a new assessable unit or a distinct 
assessable entity, and in such a case, there is no devolution of the business as a whole. 
Factually, it was found that the business of tea-brokers was originally started by 
the partnership concern consisting of three partners. Income-tax was paid by that. 
entity under the Act of 1918. In 1924 one partner went out, his share being taken. 
over by the remaining two. In 1926, a new partner was introduced. In 1932, 
another partner retired and up to 1939, the partnership consisted of two persons. 
There were again subsequent changes of partners and finally in 1947 the partnership 
was converted into a limited company. There was a provision in the partnership. 
deed of 1939 that on the retirement of any partner, the partnership would not be 
oe but would be carried on by the remaining persons. Their Lordships. 
observed : 

“From the statement of the case it does not appear that apart from mere change in the 
nnel of the partners and in their respective shares, there wag any actual dissolution of the 
and any devolution of its assets and liabilities or a succession to its business by any outside 
person.” 
That seems to be the real test to apply in a case of this kind and not what. 
Mr. Ramagopal suggests, viz., because the same business of dealing in cotton, etc., 
was carried on by the successor firm, the firm should be treated as a single entity 
right through. 

Two other decisions cited before us, namely, Shivaram Poddar v. Income-tax 

Officer, Central Circle I, Calcutta and Seth Nagji Purushottam @ Company V. 


1. (1953) S.C.J. 635 : 24 LT.R. 405 : (1954) 2. (1964) 1 LTJ. 476 : (1964) 1 S.C.J. 434 : 
. S.C.R. 171 : ALR. 195378.C, 455. 51 LT.R. 823: A.LR. £964 S.C. 1095. 
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Commissioner of Income-tax, also deal with partnership firms. In the first case, the 
question of the validity of a notice addressed to a partner of a dissolved firm arose ; 
in the second, it was whether the subsequent partnership was entitled to succession 
relief. These decisions however afford no direct assistance on the question before us. 


The Tribunal has not appreciated the effect of the various provisions of the’ 
Partnership Act and in particular the relevant clauses of the deeds of partnership 
governing the assessee firm. "Whether or not a partnership stands dissolved would 
be the result of the specific undertaking or agreement between the partners. <A part- 
nership is defined in section 4 of the Partnership Act to be the relation between persons 
who have agreed to share the profits of a business carried on by all or any of them 
acting for all. Section 5 lays down, that the relation of a partnership arises from 
contract and not from status. While Chapter VI deals with the dissolution of a 
firm, such dissolution is always subject to a contract between partners. Section 31 
of the Act provides that no person shall be introduced as partner into a firm without 
the consent of all the existing partners. Sub-section (2) of this section protects a 
newly introduced partner with regard to his liability for any act of the firm done 
before he became a partner. Section 17 is important in this context. Section 17 (a) 
states that subject to contract between the partners, where a change occurs in the 
constitution of a firm, the mutual rights and duties of the partners in the re-constitu- 
ted firm remain the same as they were immediately before the change as far as may be. 
That postulates that the introduction of a new member or a change in the constitu- 
tion of the firm does not put an end to the firm. What is clear from all of these 
provisions is that since a partnership is the creature of a contract, it is open to the 
partners to agree that the firm shall not stand dissolved on the occurrence of any 
particular contingency which, without such a safeguard, would in law result in 
the dissolution of the firm. If therefore the partners have agreed to that effect, viz., 
that the firm shall not stand dissolved by the taking of new partners, the firm as an 
entity, in so far as the Income-tax Act is concerned, must necessarily be regarded 
as continuing for the purposes of that Act. 


At this stage we may refer to the partnership agreements which are on record. 
The partnership, as has already been stated, was commenced -on the 19th October, 
1952, with five persons. It contained a clause that the retirement, insolvency or death: 
of any of the partners, for the time being of the firm, shall not dissolve the firm. 
On the 15th November, 1955, the five partners, along with four others, executed 
another deed of partnership. After tracing the commencement of the partnership, 
which seems to have started even in 1950, under a deed, dated 5th June, 1950, and 
continued under the deed of 1952, the deed states : 

“ Whereas R. Rama Setty and R. R. Srinivasamurthy, the first two of the abovenamed parties- 
to this deed of partnership have been for some time past seriously thinking in consultation with 
their other partners as how best to re-organise their partnership so that its growing business may be 
successfully handled and developed and whereas it was decided between them that in the 
interests of the business it was wise and expedient to expand the partnership by admitting into it 
four more young men of trust and integrity........... 7 

Whereas the said partnership of the firm agreed to admit ‘and admitted the four parties, 
numbered (6) to (9) above, as partners of the firm with effect from the fifteenth day of November, 
ps thousand nine hundred and fifty-five, subject to the terms and conditions mentioned herein- 


These clauses clearly show that it was by an agreement between the existing 
partners that four more partners were brought in for the purpose of continuing the 
already existing business. While it may be that for the purposes of obtaining a regis- 
tration of the firm under section 26-A and the assessment of the individual members of 
the partnership as a result of such registration, the introduction of new partners may 
have different consequences, we are unable to see how it can be said that in the light 
of the agreement specifically embodied in the deed of partnership the rights and 
liabilities of the firm of five partners did not become the rights and liabilities of the, 
enlarged firm with nine partners. The business as the unit continued unbroken. 
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It was only the interest of the paitners that altered. It is therefore impossible to 
accept the conclusion reached by the Tribunal that the firm was a new entity to which 
the asset in the shape of the outstanding realisable from Aron Spinning and Weaving 
Mills, did not stand transferred. In fact, neither in the appellate order nor in the 
Statement of the Case by the Tribunal do we find any reference to these recitals 
that are found in the partnership deed. 


The other ground advanced by the Tribunal that if the write off is to be allowed 
at the present time, it would enure to the benefit of the nine partners, and that the 
new four partners having lost nothing to entitle them to the,benefit of the write off, 
the write off should not be allowed, seems to us to be wholly irrelevant. Since a 
partnership is the result of a mutual agreemept between the parties, it is open to 
the partners to adjust their rights and liabilities in any manner they please, That 
can have no impact upon the right to set-offa bad debt. Ifthe bad debt is one which 
is a liability of this assessee and not that of any other assessee, as the Tribunal 
aera without carefully examining the position, then the write off cannot be 
re ; 


We may refer to a passage in Lindley on Partnership (12th Edition) dealing 
with the effect of a change in a firm. The learned author observes, at page 44 : 


“Another most important consequence of the principle, that on any change amongst the persons 
composing the partnership, there is in fact a new partnership and nota mere continuation of the 
old one, is that although, upon a change in a firm, it may be agreed between the partners of the 
old and the new firms that the rights and obligations of the old shall devolve upon the new 
partners, this has no effect upon third parties unless they accede to it.” 


It is clear that in so far as the rights and obligations are concerned, it is amatter of 
contract between the partners themselves and it is only in so far as its effect on third 
parties is concerned that different consequences may follow. It is entirely for the 
partners of the firm as re-constituted to agree with regard to the rights and obliga- 
tions of what may be called the old firm. It is only in cases where the interests of 
third parties are concerned that the old and the new partnership can be distinguished, 
‘but as among the partners, the new partnership by reason of the contract can take 
over the rights and liabilities of the old partnership. For such purposes, it is not a 
new partnership that has come into existence but only a re-constitution of an existing 


partnership. 
We are accordingly of the view that the Tribunal was not justified in disallowing 


the claim of the assessee in the circumstances of the case. The question is answered 
in favour of the assessee. The assessee will be entitled to its costs. Counsel’s 


“fee Rs. 250. 
V.S. -n Answered accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. S. RAMACHANDRA IyER, Chief Justice AND MR. JUSTICE 
K. SRINIVASAN. 


Messrs. General Commercial Corporation Limited, Madras. .. Applicant* 
y. 
‘The Commissioner of Income-Tax, Madras .. Respondent. 


Incoms-tax Act (XT of 1922), sections 2 (12), 34, 63—Re-assessment—Information—Assesses a company 
—Filing nil return for assessment year—Statement that assessment year had no previous year—Commissionsr finding 
out previous year defined in memorandum and articles of association—Non-disclosure to officer—Reassessment 
on direction of Commissionsr—Information sufficient to confer jurisdiction for reassessment—Notice—Company— 
Principal Officer—Notice to be served on the Principal Officer and need not be addressed to him—Secretary to 
ths Managing Directors—Secretary authorised to receive notices—Service on Secretary acknowledged subsequently 
by company— Valid service of notice. 

On 7th April, 1947 the partners of a firm converted the firm into a limited company to carry 
-on the same business. The company, the assessee herein, carried on business till 7th May, 1948 
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when the entire business and the assets were transferred over to a new company. In response to the ' 
notice under section 22 (2), the assessee, for the assessment year, 1948-49 returned a nil return, ex- 
plaining in an enclosed letter that there was no previous year for that assessment year. The assess- 
ment was closed as not assessable. For the assessment year 1949-50, the assessee filed a return showing 
a loss in the business for the period 7th April, 1948 to.7th May, 1949. The assessment.was closed 
as not assessable for that year also. The Commissioner of Income-tax, acting under section 33-B, 
found on the perusal of the memorandum and afrticles of the company that there was a previous year 
for the assessment year 1948-49, found also serious irregularities in the accounts, set aside the assess- 
ment and directed fresh assessment. The Officer commenced re-assessment proceedings under section 
34 by issuing and serving a notice on the Secretary of the Managing Director of the company, and 
completed the same by estjmating the profits. It was confirmed by the Assistant Commissioner 
and the Tribunal, the Tribunal only making a reduction in the percentage of the profits estimate. 
The High Court on a Reference under section 66 (2), 


| Held, ‘ Previous year ’ can be the previous financial year, or the year on the basis of a twelve-month 
Se ending before the beginning of the financial year, for which the assessment is ta be made. 
heré may be cases in which it is less than twelve months. 


When the Income-tax Officer originally issued a notice under section 22 (2) the assessee stated 
| that there was no previous year for the assessment year 1948-49 inasmuch as ıt had commenced the 
_ business on 7th April, 1947 and closed it on 7th May, 1948. It did not appear that the assessee gave 
‘ information about its Memorandum and Articles of Association which contained the clause that 
the financial year shall be the year ending 31st March of each year. Information in that regard 
came to the Officer only when the Commissioner was able to find it out. There was, therefore, 
sufficient jurisdiction in the Officer to initiate proceedings under section 34 of the Act. 


Notice under section 34 should only be served on the principal Officer and need not be addressed 
to the principal Officer. 


A notice under section 34 must be served, if the assessee happens to be a company, on its principal 
Officer. But it will be open to the principal Officer himself to authorise some other person to receive 
notices on his behalf. Service must be deemed to have been effected on the Managing Director 
through his Secretary, who was authorised to receive such notices, at any rate, where the receipts: by 

im had been acknowledged on behalf of the company subsequently. i 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
3c xtion 66 (2) of the Indian Income-tax Act, 1922 (Act XI of 1922), in R.A. Nos. 927 
an-1 928 of 1958-59 (I.T.A. Nos. 4020 and 4021 of 1957-58). 


| I. S. Krishnamurthi Iyer, for Applicant. 


F \F. Balasubramaniam Special Counsel for Income-tax, on behalf of Respon- 
eni, 


[he Judgment of the Court was delivered by 


.tamachandra Iyer, C.J—This consolidated Reference arises out of proceed- 
ings | elating to the assessment of The General Commercial Corporation Limited, for 
the a: sessment years 1948-49 and 1949-50, the assessment for the former years having 
been nitiated under section 34 of the Income-tax Act, 1922. The relevant year 
of account for the two years in question is the corresponding previous financial year. 
Three: questions have been referred to us for our opinion under the directions issued 
by thi Court under section 66 (2) of the Act. They are: 

“ (,} Whether in respect of the assessment for the year 1948-49, section 34 (I) (b) proceedings 
initiate< tor assessment are illegal and without jurisdiction ? 
(\) Whether the notice issued in respect of section 34 gta eat for the assessment year 
1948-49 's ee having not been addressed to or served on the principal officer of the assessee 
compan 


2 i Whether in the circumstances of the case, there are materials to justify the adoption 
sg sae as the basis for ascertaining the gross profit for the assessment years 1948-49 
1949-0.” . 


-—, C—O 


"— 


\ ; 

The first two of the questions set out above arise with respect to the proceed- 

ings initiated for the year 1948-49 and the third question is common to both that year 

and the one following. Before proceeding to answer these question we have to set 
out a few introductory facts. ; 

On 7th August, 1944 one Ramamurti and a close relation of his, Subramanyam, 

t' formed themselves into a partnership for trading in electrical goods at Madras. 

| The business was syctessful both from the point of view of its volume and of the pro- 

fit earned, the assessee’s income for the year 1947-48 being Rs. 60,237. On 7th April, 

58 


ee 
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1947, the two partners put an end to that firm and formed a private limited company 
` under the name of General Commercial Corporation Limited, which is the assessee 
in the present case. The other members of the company were a few close relations 
of these two partners. Its main object was to take over the business of the firm till 
then run under the same name. The assessee company carried on its business till 7th 
May, 1948. On that day a new company named “‘ General Commercial Corpora- 
tion (India) Limited ” was formed and the entire business as well as the assets of the 
assessee firm were transferred to the new company. In response to a notice under 
section 22 (2) of the Act served on the assessee company in March, 1949, it filed.a 
‘nil’ return of its income in May, 1949, for the year 1948-49. In a letter accompany- 
ing the return it was stated that there was no previous year corresponding to the 


assessment year 1948-49. This was accepted by the Income-tax Officer and the | 


assessment proceedings were closed as ‘not assessable’ some time in July, 1949. 
For the next assessment year, that, is, 1949-50, the assessee submitted a return show- 
ing a loss in respect of its business from 7th April, 1947 to 7th May, 1948, a period 
of thirteen months. This is extraordinary. ha assessee has undoubtedly a choice 
in the method of accounting, namely, of adopting the cash system or the mercantile 
system. He has also a choice as to the previous year to be adopted for accounting 

se ; but the year of accounting can comprise only twelve months and no more. 
As observed by Mahajan, J., in C.L.T. v. Srinivasan and Gopalan.* 


“ The expression ‘ Previous year’ substantially means an accounting year comprised of a full 
period of twelve months and usually corresponding to a financial year preceding the financial year 
of assessment. It also means an accounting year comprised of a full period of twelve months adopted 
by the assessee for maintaining his accounts but different from the financial year and preceding a 


ew On a 


Ahn. 


financial year. For purposes of the charging sections of the Act unless otherwise provided for it 


is co-related to a year of assessment immediately following it, but it is not necessarily wedded to.an 
assessment year in all cases and }it cannot be said that the expression ‘previous year’ has no 
meaning unless it is used in relation to a financial year....... 

In other words, ‘previous year’ can be the previous financial year, or the year, on 
the basis of a twelve-month period ending before the beginning of the financial year, 
for which the assessment isto be made. There may be cases in which it is less than 
twelve months. For example, where a business is started during the middle of a financial 
year and the assessee closes the account at any time before the beginning of the next 
following financial year. Strangely enough, the Income-tax Officer accepted the 
assessee’s return for the year 1949-50 in toto and he declared that the assessee, was not 
assessable for that year as well. The Commissioner of Income-tax, by virtue of the 
powers vested in him under section 33-B of the Act, set aside the order of the. assess- 
ment and directed the Income-tax Officer to make a fresh assessment for the year 1949- 
50. In so doing, he found, after looking into the Memorandum and Articles of 
Association of the assessee company, that there was a previous year for the assess- 
ment year 1948-49, the period from 7th April, 1947 to 31st March, 1948. He also 
found: that there were serious irregularities in the accounts. For example, a sum of 
Rs. 97,567 was claimed as a deduction in respect of a payment made to the firm of 
General Commercial Distributors. That firmconsisted of two partners, namely, 
Ramamurti and Subramaniam, who were the principal share-holders of the assessee 
company. It was conceded by one of the partners before the Commissioner of 
Income-tax even at the beginning, that the commission paid to that firm could not be 
sustained and the assessee would not press for the same. The Commissioner also 
found,.on the merits, that there was no justification for the payment of commission 
to that firm as its partners were sufficiently remunerated from out of the funds of the 
assessee company. The Commissioner gave also another suspicious instance. The 
stock-in-trade, which was valued at cost price at-Rs. 4,82,223, was transferred to the 
new company for Rs. 3,75,612, thereby occasioning a loss of Rs. 1,06,611. In views 
of these infirmities, the Commissioner set aside the assessment order made by-the 
Income-tax Officer and directed a fresh assessment. ; : 


ed 


On receipt of the order, the Income-tax Officer commenced proceedings under “ 


section 34 of the Act for the assessment year 1948-49. A notice under section.34 (1) 








1. (1953) S.C.J. 115: (1953) S.CR. 486 : (1953) 1 ` M.L.J. 436 :23 LTR: 87at99. | 
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(b) was issued on 5th May, 1952 and served.on Subramanyam, who acknowledged 
the same as the Secretary of the Managing Director of the assessee company. The 
company also subsequently accepted the receipt of the notice by its letter to theIncome- 
tax Officer, dated 9th June, 1952. Objection was taken to the proceedings initiated 
under section 34 of the Act on the ground that there was no fresh information avail- 
able with the Income-tax Officer to justify the initiation of such proceedings. That 
was overruled. On a scrutiny of the accounts, and particularly in the absence of 
the stock account, it was found that the profits disclosed by the assessee were low. 
An assessment on the basis of the best judgment was made, estimating the gross profit 
at 20 per cent. for the period 7th ‘April, 1947 to 31st March, 1948. For the assess-: 
ment year 1949-50 the Income-tax Officer assessed the profits at the same rate for the: 
period 1st April, 1948 to 7th May, 1948. The assessments were completed and tax 
was computed on anincome of Rs. 1,61,023 for 1948-49 and Rs. 1,90,251 for 1949-50. 
Appeals to the Appellate Assistant Commissioner were without success. On further 
appeals, the Appellate Tribunal- reduced tax estimate of gross profits to 15 per cent. 
but otherwise it confirmed the order of assessment. . | 


The assessment for the year 1948-49 has been challenged before us on two grounds, 
namely, that when the original Income-tax Officer came to the conclusion that there 
was no previous year for the accounting year 1948-49 it ‘was only a wrong conclusion 
reached by him and the mere fact that the Commissioner of Income-tax at a later 
time, found that there was a previous year, to the assessment year would not amount 
to an ‘information’ within the meaning of section 34 (1) (b) of the Act so as to justify 
the intitiation of proceedings under that section. As we pointed out earlier, when the 
Income-tax Officer originally issued notice under section 22 (2) of the Act the assessee 
stated that there was no previous.accounting year for 1948-49, inasmuch as it had com- 
menced its business on 7th April, 1947, and closed its account on 7th May, 1948. 
We have also pointed out, that it was open to the assessee to choose his own period 
of account ; the only condition is that such period should not exceed a. year. If, for 
example, the assessee were to have his account from 7th April, 1947 to 6th April, 
1948, there will be no previous year for 1948-49 but there would be one for 1949-50. 
The remaining period, namely, 7th April, 1948 to 7th May, 1948, will, in that case, 
relate to the assessment year 1950-51. Therefore the question whether there was a 
previous year to 1948-49 will depend on the facts disclosed to the Officer. It does not 
appear that the assessee gave information in the first instance, about its Memorandum 
and Articles of Association. Article 23 of the latter states that “‘ the company's 
financial year shall be the year ending 31st March, of each year ”. After the assessee 
company closed its business, there was an attempt on 15th May, 1948 to pass a special 
resolution so as to amend that Article stating that ‘‘ the company’s financial year 
shall be the year ending 6th May ofeach year’’. But as pointed out by the Income- 
tax Officer later, this was an obvious attempt to support the case that there was no 
year of account relating to 1948-49. The view of the Income-tax Officer is completely 
supported by the assessee’s letter, dated 15th March, 1948, where while referring to 
the advance tax to be paid, it was stated that the assessee was sticking up to the origi- 
nal year of account ending with 31st March of each year. This shows that the assessee 
company had a previous year to the assessment year 1948-49. 


Section 34 (1)(b) of the Act provides for additional assessment in cases where the 
income had escaped full assessment, where the Income-tax Officer, in consequence of 
information in his possession, has reason to believe that the income had escaped assess- 
ment or full assessment, as the case may be. Learned Counsel for the assessee con- 
tended that the term ‘information ’'‘implied something which the Income-tax Officer 
did not know or could not have, with reasonable diligence, known before ; and that 
‘as, in the instant case, the Income-tax Officer who, in the first instance, came to the 
conclusion that there was no previous year to the assessment year 1948-49, had all 
the relevant information, there was no scope for the application of section 34 (1) (b) 
of the Act. It was also argued that when the Commissioner of Income-tax found that 
there was a previous year to the assessment year 1948-49, it was only an opinion dif- 
ferent from that come to by the Income-tax Officer on the same materials which were 
available to both although it might be a correct opinion. What existed therefore 
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was a mere change of opinion which would not be regarded asinformation. Reliance 
was placed on the decision of the Bombay High Court in Dr. M. R. Dalal v. Commis- 
sioner of Income-tax.1 In that case the assessee had executed a trust deed in favour 
of his children for a period of seven years, reserving to himself a power to revoke the 
same at the end of that period. After the trust deed was executed, the children were 
separately assessed in respect of their shares of income from the trust property ; the 
assessee was assessed in respect of his otherincome. Even after the seven year period 
was over, the assessee’s income was assessed as before, with respect to his properties 
other than the trust properties. But when the trustee submited his return, as usual,, 
in respect of the income from the trust properties, the Income-tax Officer dealing with 
that matter found that as the trust had become revocable, the income from the 
properties, till then set apart for trust, had to be assessed in the hands of the assessee 
himself and not as the income of the beneficiaries. This was communicated to the 
Income-tax Officer in charge of the separate assessment of the assessee, the assessment 
of which had already been completed. The latter Officer then initiated proceedings 
under section 34 (1) (b) of the Act. It was held that proceedings under that provision 
were not properly initiated inasmuch as the information that the trust had become 
revocable was always available to the Income-tax Officer who assessed the assessee 
and that the communication made by the other Income-tax Officer did not give any 
fresh information which would justify the re-opening of an assessment already made 
in respect of the assessee’s income. It will be seen that that was a case where the 
documents, establishing that the trust had become revocable, were availabl on record 
to the Income-tax Officer who made the assessment on the assessee. ‘ihe learned 
Judges, therefore, held that there was no new information with the Income-tax Officer 
to sustain the re-opening of the assessment under section 34 (1) (b) of the Act. 


Referencé was then made to the decision of the same High Court in K. T. Kubal 
& Co. (Private) Ltd. v. Commissioner of Income-tax.* Tambe, J., observed : 

“ It is not in dispute that to enable the Income-tax Officer to re-open an assessment under sec- 
tion 34 (1) (b), it is necessary to establish that the Income-tax Officer had come into possession of 
some information which was not available to him at the time when he made the assessment orders, 
and that the fresh information shows that the income chargeable to tax has either escaped assessment 
or has been under-assessed.” 

In that case it was found that the information was in the possession of the 
Income-tax Authorities even at the time when the original assessment was made. But 
these decisions or the principle recognised thereon, can have no application to the 
case before us, where it is not shown that the Memorandum and Articles of 
Association of the assessee company were placed before the Income-tax Officer in 
the first instance. On the contrary the assessee solemnly made a statement that 
there was no previous year to the assessment year 1948-49 and this was accepted by 
the Officer. There was thus a fraudulent suppression of a vital fact. However, 
when the matter came up under section 33-B before the Income-tax Commissioner, 
it was found that under the original Article 23 the Company had adopted the financial 
year as its year of account ; it was amended by a resolution passed on 15th May, 
1948, after the closing of the company. 


It is true that the Income-tax Officer in the first instance, must have been aware 
of the fact that an year of account cannot exceed a period of twelve months and that 
the period for which the return was made should be a portion between the two years. 
To that extent it can be said that the Income-tax Officer was in possession of material 
showing that the assessment should be distributed between two years. That however 
is not the same thing as saying that assessment should be made for the years 1948-49 
and 1949-50. As we pointed out earlier, it may be that-if the assessee had adopted 
the period from 7th April, 1947 to 6th April, 1948 as the year of account, the two 
assessment years during which the company did business would be 1949-50 and 1950-51. 
There was, therefore, no material before the first Income-tax Officer which would 
have clearly shown that part of the period during which the company earned profits 
fell within the year previous to the year of assessment 1948-49. Information in that 
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regard came to the Income-tax Officer only when the Commissioner of Income-tax 
was able to findit out. There was, therefore, sufficient jurisdiction in the Income-tax 
Officer to intitiate proceedings under section 34 of the Act. Our answer to 'the first 
question will be in the negative and against the assessee. SS 


Question No. 2.—Mr. Krishnamurthi Ayyar on behalf of the assessee contended’ 
that the assessee being a company, notice under section 34 issued by the Income-tax 
Officer should be addressed to the principal officer of the company and- not to the 
- company itself ; that not having been done in the present case, the entire assessment. 
proceedings should be regarded as null and void. In its Statement Of The Case the 
Appellate Tribunal has pointed out that this objection was not taken in the grounds 
of appeal before the Appellate Assistant Commissioner. Butit wasso.taken before 
the ‘Tribunal which, however, did not deal with it in its judgment. As we are of 
opinion that there is no substance in the objection itself, it is unnecessary to, 
consider whether the assessee would be entitled to urge this point as an objection 
to the assessment at the present stage. lane 


Section 34 states that the Income-tax Officer should serve, if the assessee be a com- 
pany, on its principal officer a notice in accordance with the requirements of that 
section. Issue of notice is undoubtedly a condition precedent to the validity of any 
assessment of income, which had escaped assessment or had been underassessed and 
in respect of which proceedings are taken under section 34 of the Act. If notice is 
not served in the manner prescribed by section 34, it will go to the root of the matter; 
there cannot even. be a waiver of that illegality by the assessee. See Tansukhrai ` 
Badulal v. Income-tax Officer?. a 


The question in the present case, is, whether service on the Secretary of the 
Managing Director of the company could be sufficient compliance with the provi- 
sions of section 34 which contemplates service on the principal officer. Section 2 (12) 
of the Act defines a principal officer, in reference to a company as meaning the Secre- 
tary, Treasurer, Manager or Agent. But the Secretary of the Managing Director will 
not be the principal officer though the latter will be one. The notice cannot be 
addressed to him. It was not so done in this case as it was addressed to the Company 
itself. It is however argued that it must have been addressed to the principal officer 
of the company. We are, however, unable to find any support for the contention 
that the notice under section 34 should be addressed to the principal officer of the 
company. That section 34 only states that the notice should be served on the princi- 
pal officer and not that it should be addressed to the principal officer. Notice should 
under the law be addressed to the assessee. What section 34 prescribes is that such 
notice to the assessee company should be served on its principal officer. Section 63 
of the Act provides for the manner of service of notice. That provision enables the 
effectuation of service on the principal officer of a company. Itis argued that Subra- 
maniam was only the Secretary of the Managing Director and service of notice upon 
him will not be equivalent to service on the Managing Director. Reliance was 
placed in this connection, upon two decisions of the Kerala High Court in 
Commissioner of Income-tax v. Thayaballi Mulla Jeevaji Kapasi? and M. O. Thomas 
v. Commissioner of Income-tax.? In the former case the service .of the notice was 
made on the son of an assessee. It was held that it was not proper service for the 
BANS of section 34 of the Act. In the latter case there was service by affixture 
but there was no affidavit from the serving officer.and it was held that the service 
was improper. Neither could be proper service. In the present case, there is no 
such infirmity. Service must be deemed to have been effected on the principal officer 
namely, the Managing Director through his Secretary, who was authorised to receive 
such notices or, at any rate, the receipt by him had been acknowledged on behalf of 
the company subsequently. A notice under section 34 of the Act, must no doubt be 
served, if the assessee happens to be a company, on its principal officer. But it will 
be open to the principal officer himself to authorise some other person to receive 
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notices on his behalf. In Kundan Lal Vedi v. Commissioner of Income-tax} notice of 
re-assessment proceedings could not be served on the assessee personally, as he was 
laid up, as a result of paralytic stroke and unable to sign the acknowledgement for 
the receipt of the notice. The notice was received under the direction of the assessee 
by his accountant, who had previously accepted notices on behalf of the assessee. 
The Punjab High Court held that such a notice having been received on behalf of the 
assessee, it was valid. We agree with that view. Accordingly, we answer the second’ 
question in the negative and against the assessee. 


Question No. 3.—The next question relates to the estimate of the gross profits, 
The Income-tax Officer as well as the Appellate Tribunal held that it was not possible 
to ascertain the true profits earned by the assessee from the accounts produced before 
them, and that the Proviso to section 13 of the Act,was attracted. That conclusion 
has not been challenged before us. The Department found by comparing the cases 
of manufacturers, that the gross profits can be estimated at 20 per cent. But the Tri- 
bunal reduced that estimate by 5 per cent., as the assessee company was only an 
importer and not a manufacturer. The assessee insists that the results disclosed by 
the books of account should be accepted. That shows a gross profit of 8.1 per cent. 
Having regard to the fact that the assessee’s method of accounting did not meet with 
the approval of the Income-tax Authorities, the books results could not reasonably 
be adopted. The question being one for estimate, we cannot say that the Tribunal 
was acting without any material when it based its conclusion as to the assessee’s pro- 
fits at three-fourths of the manufacturer’s profit. Our answer to the third question 
will be in the affirmative and against the assessee. 


The assessee will pay the costs of the Department. Advocate’s fee Rs. 150. 
y. S. —— Answered accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. §. RAMACHANDRA IYER, Chief Justice AND MR. JUSTICE 
K. SRINIVASAN. , 


N. Kaliappa Chettiar, Salem .. Applicant* 
v. 
Commissioner of Income-tax, Madras .. Respondent. 


Incoms-tax Act (XI of 1922), section 25-A—Hindu undivided family—Partial partition—No actual 
division by metes and bounds —Proper mode of assessment—Interest in partnership business—Partition, how 
effected—Entries in accounts, whether conclusive fact or law—~Whether there is partition. 


A Karta of a Hindu undivided family, became divided from his eldest son by the first wife under 
a deed, and also claimed to have become divided from the minor son by the second wife by the exercise 
of the father’s power and by making credit entries in the account books in favour of the minor sons, 
and claiming the business as his own share. The assessee claimed that an order recording partition 
should be passed and further claimed that the interest payable by him to his minor sons on the amounts 
credited in their favour in the books should be allowed as a deduction. The Department and the 
Tribunal rejected the case of partition put forward. The High Court on a Reference under section 66 (1), 


Held, that on the facts, there were sufficient materials before the Tribunal to come to the con- 
clusion that no real partition was intended between the father and his sons. 


Section 25 -A of the Act will not apply to a case of a partition in the Hindu undivided family, 
where it is partial either with respect of members or with regard to property. The section will not 
apply where there is no actual division by metes and bound. 


If, notwithstanding a partial partition, the status of the family is not affected quo ad the property 
which remains undivided, the properties actually ead would nevertheless cease to be joint 
family properties and the income therefrom cannot be regarded as the income of the family. 


An item of property, which was not capable of division by metes and bounds, such as the interest 
of the family in a firm, could be divided only by making necessary entries in the books of account and 
that would be satisfactory evidence of the partition of such an asset. - 








1, (1958) 34 LT.R. 414. 
*T.C. No. 126 of 1960. * 8rd September, 1964 
? 


1) KALIAPPA CHETTIAR Y. C.LT., MADRAS (Ramachandra Iyer, C.J.). 463 


The question whether there has been a partition is always of one of fact, which has to be 
proved like any other fact. In such cases, entries in account books will certainly afford evidence 
‘of the transaction. But it is well known that mere entries in the account books cannot be regarded 
as conclusive in regard to any matter. 

‘Case referred to the High Court by the Income-tax Appellate Tribunal under 
section 66 (2) of the Indian Income-tax Act (XI of 1922) in R.A. Nos. 263 
to 267 of 1958-59. 


S. Swaminathan and R. Ramagopal, for Applicant. 


T Balasubrahmanyam, Special Counsel for Income-tax, on behalf of Res- 
pondent. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, C. J.—This Reference relates to the assessments of one 
Kaliappa Chettiar, a businessman at Salem, in his capacity as the Karta of a Hindu 
joint family for the assessment years 1952-53 to 1955-56. Kaliappa Chettiar has a 
son Gopalan by his first wife and six other sons by his second wife. Misunderstan- 

_ dings appear to have arisen between him and Gopalan early in the year 1951 
and on the 3lst May of that year a partition arrangement was entered into under 
which Gopalan was given properties worth Rs. 35,000. The arrangement is evidenced 
by a document which expressly effects a release of Gopalan from the family, leaving 

„ the rest, namely, the father and his other six sons united. On the date of partition, 

presumably, with an intention of ascertaining the share of Gopalan, certain entries 
were made in the account books. The capital account of the business, including 
the profits previously earned, was estimated at Rs. 2,42,297-14-4. To this was 
added the value of movable and immovable properties of the family, which: were 

_ valued at Rs. 69,500. The resulting capital was found to be Rs. 3,11,797. Gopalan 
was given for his sbare four items’ of immovable properties, valued at Rs. 11,500. 

_ A sum of Rs. 23,500 was placed at his oredit to be paid to him at the time of the re- 

istration of the partition deed. With regard to the balance of capital, the account 
ooks contain debits against each one of the other six sons in the sum of Rs. 24,860 
edch after giving credit to the value of the properties brought into the capital account 
and transferred. There was a corresponding credit in favour of each for a like sum. 
The result of these entries was that the capital account of the business was put at 
Rs. 84,797; this was kept in the assessee’s name. The business was run as before with 

, this difference that Gopalan, who had gone out of the family, had no longer any 
interest therein. The assessee, in the course of his management, credited each one 

of his six sons with interest every year on the amount of Rs. 24,860 standing to their 
respective credit in the books of account ; that was supported by a corresponding 
debit in the books of the business. 


In the course of the assessment proceedings for the year 1952-53, the assessee 
filed an application under section 25-A of the Income-tax Act for recognition of 
the fact that the entire family had become divided. According to the assessee, al- 
though the partition deed, to which we have just now made reference, was intended 
to divide Gopalan alone from the rest of the family, there was a subsequent exercise - 
of power by him on the very same day to effect a division between himself and the 
six other sons as well inter se. Evidence in support of such a partition was the entries 

„in the account books, which showed a credit in favour of each of the six sons. The 
assessee also claimed that after the date of such partition, the business became his 
sole concern and he claimed deduction for the interest credited in favour of his sons. 


The Income-tax Officer rejected the assessee’s claim under section 25-A of the 

. Act as not bona fide. He further held that the only partition that was entered into 

on: 31st May, 1951, was the one with Gopalan and that there was no further partition 

effected by the father between himself and the other sons. He rejected the claim 

of the assessee for deducting interest payable on the deposits standing in favour of 
his sons. .- . : i 


The Appellate, Assistant Commissioner upheld the order of the Income-tax 
Officer and stated : ee 


` 
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“ Admittedly the Hindu undivided family had immovable properties . The appellant had 
also business. Al that the appellant did was to value the properties, bring the valuation into the 
business books by debiting the property account and crediting the capital account and dividing-the 
capital amongst the coparceners. Even if the division were genuine, there was clearly no division 
of the immovable properties by metes and bounds. Wherea Hindu undivided family holds immovable 
properties, it is necessary that the properties should be divided by metes and bounds in order to 
satisfy the requirements of section 25-A (1). As this requirement is not satisfied, the Income-tax 
Officer was correct in not passing an order under section 25-A (1).” . 

On the other question relating to the deduction of interest on the deposits h 
stated a e 

“If a genuine porunon was intended to be effected between the Karta and his minor sons also, 
the opportunity of a registered partition deed between the Karta and the major son by the first wife 
would have been utilised for offecting a complete partition. Further, even the minors are not ad- 
mitted as partners in the family business. Merely credits have been raised against their names, 
In these circumstances, I hold that the credits raised in the minor sons’ names did not really represent 
genuine credits. Itis only an attempt to create a debt in favour of the minors so as to claim interest 
payment as a deduction.......... The interest is not therefore a genuine payment....” 


There was an appeal to the Tribunal but without success. 


In compliance with an order of this Court under section 66 (2) of the Income- 
tax Act, the following questions have been referred for our opinion : = 

“(1) Whether on the facts and in the circumstances of the case, the Tribunal was justified 
in law in rejecting the claim of the petitioner Kaliappa that he was entitled to an order under sec- 
tion 25-A recording the partition not only between himself and his son Gopalan, but also between 
himself and his six other sons with effect from 31st March, 1961? - 

(2) Whether on the facts and in the circumstances of the case, the petitioner Kaliappa was 
liable to be assessed in the status of a Hindu undivided family with reference to the income fro 
the business or the income from the property ? f 

(3) Whether on the facts and in the circumstances of the case, the Tribunal was justified in dis- 
allowing the claim of Kaliappa to deduct payment of interest charges amounting to Rs. 13,245?” 


_ Questions similar to Question No. 3 have also been referred tous with respect ta~ 
the payment of interest for the assessment years 1953-54, 1954-55 and 1955-56, ~~ 


Question No. 1.—This question presents little difficulty. The partition deed 
evidences that Gopalan alone had separated himself from the rest of the family. If 
.the document had stood alone, the position will be that after the separation of 
Gopalan, Kaliappa Chettiar and his sons by the second wife continued as members 
of a joint Hindu family. A partition in a joint Hindu family might be partial either 
with respect to the members or with respect to the property. If there be a partial 
partition with regard to the members, in the sense that one or a few of them separate 
themselves from the other members of the family, the latter would still constitute an 
undivided family for purposes of taxation. Section 25-A cannot be called to the aid 
of the joint family and its assessment has to be made with respect to the income from 
properties in its hands. Again section 25-A will not apply to a case where there is 
‘only a partial partition, in the sense that some assets are divided, while the other 
assets are left for division at a future date. It is possible for such a thing to take 
place in one of two ways. The members might become divided in regard to certain 
properties and quo ad other properties, they might continue to be members of an 
undivided family. In such a case, the original family would undoubtedly exist 
quo ad the undivided properties. Section 25-A cannot obviously apply to that 
case. Again, there may be a partition between all the members of the family with 

. respect to certain of the properties, while the other properties are left to be 
enjoyed in common as co-tenants. Even to such a case, the provisions of 
section 25-A will not apply, as it cannot be said that there has been a partition in 


“definite portions. For the application of that section, all assets of the family must , 


have been divided ; this has been Jaid down by this Court in Medam Gurumurthi 
_ Setty Vv. Commissioner of Income-tax1, where Leach, C.J., observed : 
“ Partition means a completed partition. The fact that some assets are divided and others 
are left for division at a future date would not be a partition within the meaning of the section.” 
; (Section 25-A). i? . a 





1. (1944) 1 M.L.J. 197 : LL.R. (1945) Mad. 21. The 
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The interpretation of the section has been the subject-matter of several decisions. 
In Sunder Singh Majithia v. Commissioner of Income-tax1, the Privy Council laid 
down that the section would have no application to any case in which a Hindu 
undivided family continued to remain in existence at the time of the assessment. 
‘The words “‘ partitioned among the various members...... in definite portions ”’ 
occurring in the section has therefore to be construed as meaning that there was a 
partition between the members by metes and bounds. In Joint Receivers v. Com- 
missioner of Income-tax?, one of us (Srinivasan, J.) laid down the rule thus : 

“ After all, immediately there is a declaration of the intention to separate on the part of any 
members of the joint familypfractional interest in the family becomes ascertained. But that is not- 
to say that he became entitled to any definite portion of tbe family estate. Nor does the fact’ 
that, pending an actual division of the properties, the income is divided in the ratio of the shares 
amount to such a division in definite poftions......... 2 

The case for the assessee is that after entering into a partition arrangement with 
Gopalan, father Kaliappa Chettiar, in the exericse of his power as the father of 
Hindu family, effected a partition between himself and his other sons, allotting 
each one of his sons cash in lieu of their interest in the business and also gave them 
a share in the movable and immovable properties. Under the partition arrange- 
ment with Gopalan, his share was ascertained to be Rs. 32,000 ; and an extra sum 
of Rs. 3,000 was given to him as jehsta bhagam. This sum was made up of 
Rs. 11,500, the value of four items of immovable properties, and the balance of 
Rs. 23,500 agreed to be paid at the time of registration of the document. The 
entries in the accounts show that the other sons were given each a sum of Rs. 32,000. 
Each one of them was given a seventh share in tne house and garden, which was 
valued at Rs. 7.140. The balance due to each, namely, Rs. 24,860 was credited in 
the business accounts in their respective names. It will be seen from this that even if 
we were to assume that there was a real partition between the father and his sons 
by his second wife, the house and garden, in which they were given a share, were not 
divided by metes and bounds and they were allotted only an undivided one-seventh 
share therein. This circumstance, namely, that there was no actual division by metes 
and bounds in regard to the house and garden, would by itself make section 25-A 
inapplicable. So much is conceded by the learned Counsel appearing for the assessee. 
We, therefore, answer the first question in the affirmative and against the assessee. 


Questions 2 and 3.—But the mere fact that the alleged partition between all 
the members of the family would not be recognised under section 25-A, does not 
dispose of the matter. In the assessment of the joint family, it was first to be seen what 
are the properties owned by the family, so that its income might be brought to tax. 
In other words, if, notwithstanding a partial partition, the status of the family is 
not affected quo ad the property which remains undivided, the properties actually 
partitioned, would nevertheless cease to be joint family properties and the income 
therefrom cannot be regarded as the income of the family. The case for the assessee 
is that by virtue of the partition which he had effected between himself and his six 
sons by the second wife on 31st May, 1951, the entire business was allotted to him 
while the sons were given a sum of Rs. 24,860 each, in respect of which they were 
treated as creditors of the business. If this contention were to be accepted, the 
‘business should be regarded as the separate property of Kaliappa Chettiar and he 
would further be entitled to claim deduction for interest lawfully paid by him to 
his sons. 


In a division of joint family properties it is not necessary that each member 
should be given his share in every item of property before a valid partition arrange- 
-ment can take place by allotting different items of properties to the several sharers. 


In Meyyappa Chettiar v. Commissioner of Income-tax*, it was held that in the 
case of a business, the only kind of division possible would be to make entries in 
the accounts and to indicate by other modes that there was a separation of the shares 
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between the members of the family owning the:business.- This-view was reiterated. 
in-Jakka Devayya & Sons v. Commissioner of Income-tax},’ wheie Satynanarayana - 
Rao, J., observed: Poo | 
“ A partition in the case of business in definite portions may be brought about by a specification 
of the shares in the accounts and making the necessary entries therein to Show that thereafier the 
business was held ih severality in specified or definite portions or shares. It is open'to the members 
of the Hindu joint family to enter into a partnership thereafterin respect of the family business which, 
they have divided by specified shares in the accounts among themselves. The property so held in: 
partnership is taken out of the joint family and thereafter the income derived from the-parinerstip’ 
would not be income of the joint family. In other, words, it ceased to be an asset owned by a 
Hindu undivided family. o rest of the properties and,the status of the family regarding them 
may continue to be joint.” 2 - i $ 
- In the present case, there is no question of the joint family business being con-"" 
verted into a partnership. The six sons of Kaliappa Chettiar by his second wife 
were minors on the material date and it is not the case of the assessee that the family 
business hitherto carried on, was run after the date ofthe alleged partition, as a 


partnership, to the ‘benefits of which the minors were admitted. 


It is, however, contended on the assessee’s behalf that under the alleged parti- 
tion the entire business became that of the father, while the sons were thereafter 
entitled only to the sums -of money credited in their favour. It can readily be ad- 
mitted that the business, which was an asset of the family, is not one capable of divi- 
sion by metes and bounds. Ina proper partition the business itself may be divided. 
and if it is continued, the erstwhile members of the family can become partners init, 
or it may be that the business is allotted to one among the sharers, the rest being given 
either cash or other family property in lieu of their interest in the business. Whether 
there was a division of the kind stated above, is a matter for evidence in each 
case. In Commissioner of Income-tax v. K. G. Ramakrishnier®, to which one of us 
(Srinivasan, J.) was a party, it was recognised that an item of property, which was 
not capable of division by metes and bounds, such as the interest of the family in. 
a firm, could be divided only by making necessary entries in the books of account 
and that would be satisfactory evidence of the partition of such an asset. In that 
case, a Hindu undivided family was a partner in another firm. The family’s interest 
in the firm was partitioned among its members by making the necessary entries in 
the capital accounts of its members. It was held that those entries afforded co- 
gent evidence of a partition in the family and the mere circumstances that there were 
no entries in the firm’s accounts (the firm having been conducted by the family with. 
strangers) would not militate against the claim for partition. As pointed out by 
the Supreme Court in Charandas Haridas v. Commissioner of Income-tax,? there is 
nothing in the income-tax law which prevents members ofa Hindu Joint family- 
from dividing any asset belonging to the family. Law does not require that the 
property must, in every case, be divided by metes and bounds. Any partition will 
‘be effective-if separate enjoyment could otherwise be secured, according to the- 
shares of the members. ` 


But the question whether there has been a partition is always one of fact, which. 
has to be: proved like any other fact. In such cases, entries in account books will 
certainly afford evidence of the transaction. But it is well-known that mere entries 
in the account books cannot be regarded as conclusive in regard to any matter. 
There may be cases where entries are madé with ulterior motives or with no inten- 
tion to divide, or there may equally be cases where the entries afford proof of the : 
act of separation. . It can be accepted that in the case of division of an asset, like 
business, entries in the account books afford valuable evidence. But that cannot. 
mean that once there is an entry, it should be accepted as conclusive of the question. 
regardless of the existence of other circumstances disproving a partition. This 
principle was recognised in Hajee Abdul Kareem & Son v. Commissioner of Income-tax* 
where it was held that though a entry in books of account as such, might not con- 


1 (1952) 22-1-T-R: -264 : (1952) 2 -MdsJ.---(1960) 3 S:C:R- 296 : -AER -1960 S C. 910. © ~ 
555: A.LR. 1953 Mad. 315. . (1963) 50 L.T.R. 396 : LLR. (1963) Mad. 
2, , (1963) 49 LT.R. 608. 858 : (1963) 1 M.L.J. 326 : (1963) i L.T'J-367_- 
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clusively establish.a real-and effective. transaction’ itewould be evidence. to- support 
the same and that it would be open to the Court to -look- into the:-surrounding 
‘circumstances for ascertaiping whether the entries'in the books of account reflected 
the real state of affairs, © 9.0. a ee” es SE ees 
Now, in the present case, itis not clear from the‘evidence that the sons retained 
no interest in the business, The house and garden have been included in the joint 
‘assets of the business. The sons by the second wife were each given a seventh share 
in such properties. Prima facie, therefore, they would appear to have an interest in 
‘the business. Again, the value of the father’s share is Rs. 84,797 whereas the share 
.of each of his other’ sons is only Rs. 32,000. No acceptable reason has been given 
why there should be this difference. n 


; Mr. Swaminathan for the assesee suggested that the increased share given to the 
father might be due to the fact that he-was responsible for the liabilities of the firm. 
‘There is, however, no’ evidence as to the existence of such liabilities. The entries in 
the account books themselves under which credit was given to each of the sons in 
the sum of Rs. 24,860, are not clear whether it was cash that was given to them or 
only an interest in the business proportionate to that amount. It is true that in the 
accounts for the subsequent years, the sons are treated as creditors to the extent of 
that sum. At best, these credits can only be regarded as equivocal. It may be a 
genuine case of altotment ’of'cash to the sons or it might merely be a’ device to obtain 
deduction for the interest attributable to that amount of deposit.. As we stated there 
is no real explanation in this case for an unequal and arbitrary distribution of the 
assets between the father and the sons. It is significant that this partition between 
the father and the sons by his second wife, which is said to have been arranged on 
the very day on which he oa got divided from his father, is not referred to in the 
document executed that day. On the contrary, that document proceeds as if the 
father and the sons by his second wife continued to be members of a single undivided 
family. No other document has been executed by the father to evidence the alleged 
partition between himself and his other sons. Under these circumstances, we have 
no hesitation in holding that there were sufficient matetials for the Department as 
well as the Tribunal to come to the conclusion that no real partition was intended 
between the father and the six sons by his second wife. 


On this conclusion, questions 2 and 3 as well as the questions relating to the 
payment of interest to the sons during the years 1953-54, 1954-55 and 1955-56 have 
to be and are answered against the assessee. The assessee will pay the costs of 
the Department. Advocate’s fee Rs. 250. 


V.S. , —— Answered accordingly. 


IN THE HIGH COURT OF JUDICATURE. AT MADRAS. 


__PRESENT:—-Mr. S. RAMACHANDRA IYER, CHIEF JUSTICE AND MR. JUSTICE 
K. SRINIVASAN. ; 


K. S. Firm, Penang , © a. <Applicant* 
Commissioner of Income-Tax, Madras oe - Respondent. 


Income-tax Act, (XI of 1922), sections 22 (1) and 34 (3)—Back assessment pursuant to finding of 
llate authority—Notice of back assessment—Whether could be dispensed with—Voluntary return filed 
Sour ytars— Whether valid—Assessment based on such return—Whether valid. E 


In the assessment of a Hindu undivided family for the agsessment years 1948-49 to 1950-51; it 
was contended that there had been a partial partition in regard to the business and since the divided 
members were carrying on the business as a firm, the asseésee herein, the income from business should 
be excluded in the assessment of the Hindu Undivided family. The Officer did not accept the case 
of partial partition. The Appellate Assistant Commissioner, however, in appeal remanded the matter 
to the cer for fresh enqiry in regard to the case of partition. It was then that the assessee firm filed. 
its return on 28th January, 1947, four years after the exepiry of the year of assessment. On 6th J anuary, 
1959, the Officer reassessed the undivided family after excluding the income from the business carried 
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on by the firm. No action under.section 34 was taken against the firm. Simultaneously with the 
assessment of the undivided family, the Officer completed the assessment of the firm overruling the 
objection of the assessee a3 to limitation. The Appellate Assistant Commissioner upheld the same 
as valid as based upon the voluntary return filed by the assessee.- The Tribunal upheld to the assess- 
ment on the ground-that section 34 (3), Second Proviso would apply to save limitation. The High 
Court on a Reference under section 66 (1), 

Held, the Second Proviso to section 34 (3) merely removes the time limit fixed by section 34 (1) 
(a) and 34 (1) (b). It cannot take away the other requirements of section 34 for bringing to assessmen 
escaped income, like the issue of a notice of reassessment proceedings. l 


The notice prescribed by section 34 of the Act is not a mere procedural requirement, but it forms 
the foundation of the jurisdiction of the Income-tax Officer to take Poa in respect of income 
that had escaped assessment, In the absence of such notice ,the proceedings for reassessment would 
be completely invalid. ‘ 

The voluntary returns filed by the assessee more than four years after the expiry of the year of 
assessment will not be valid returns for the purpose of assessment. 


In the absence of a notice of reassessment under section 34 and the voluntary returns being invalid 
having been filed out of time, the assessment is not vald. 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (XI of 1922), in R.A. Nos. 1409 
to 1411 of 1959-60. 


K. Srinivasan and D. S. Meenakshisundaram, for Applicant. 
V. Balasubrahmanyam, Special Counsel for Income-tax on behalf of Respondent. 
The Judgment of the Court was delivered by 


Ramachandra Iyer, C.J.—This consolidated Reference relates to the assessment 
of K. S. Firm at Penang, its partners, the divided members of a joint Hindu family 
being residents in India. The assessment now in question concerns the years 1948-49, 
1949-50 and 1950-51. The year of account was the Tamil Calendar year ending 
on 12th April preceding the year of assessment. Somasundara, Adappa, Nachippa 
and Vairava were members of an undivided Hindu family, who were assessed upto 
and inclusive of the year 1947-48 as such. When the assessment for the year 1948-49 
to 1950-51 was taken up, the assessee pleaded that the members of the family had 
entered into a partial partition with respect to their business at Penang, which, 
after such partition, was said to have been continued as a partnership concern amongst 
themselves. This case, if made out, would entitle the family to have the income there- 
from excluded from the computation of its total income, the firm alone being liable 
to be taxed thereon. The Income-tax Officer did not accept that case of partition. 
He did not also make any protective assessment of the firm in case it were to be 
ultimately found that there was a partition so far as the business was concerned. 
His order formed the subject-matter of an appeal, where the Appellate Assistant 
Commissioner set aside thé assessment and directed the Income-tax Officer to en- 
quire afresh in order to ascertain whether there had really been a partition with 
respect to the business, as pleaded by the members of the family, and whether, after 
such partition, the business was run as a partnership concern by them. During 
the course of his order the Appellate Assistant Commissioner observed : 

“ If the business is found to have been separate from the family assets and it belonged to a firm 
the income from that.business should be assessed in the hands of the firm.” i 

After remand, the assessment of the family came up for consideration before 
the Income-tax Officer for a fresh enquiry. It was at that time the present assessee 
namely, K. S. Firm, Penang filed on 28th January, 1957, returns showing the profits 
of the Penang business. In the enquiry that was conducted with respect to the 
assessment of the Hindu undivided family, the Income-tax Officer was satisfied 
that the partial partition pleaded had been made out. He, therefore, reassessed 
the family, excluding the profits from the Penang business from the computation of 
its income. This was on 6th January, 1959. Simultaneously with it, he completed 
the assessment of the K. S. Firm, overruling the objection of the assessee that such 
assessment could not be made by reason of the bar of limitation. The Income-tax 
Officer’s view was, that the assessment of the firm being in pursuance of the direction 
by the Appellate Assistant Commissioner, it would be saved by the Second Proviso 
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to section 34 (3) of the Act.- An appeal from that order met with no success. Dealing 
with the objection that the assessments were invalid by reason of there having been 
no notice under section 34 of the Act, the Appellate Assistant Commissioner exp 
the view that no such notice was necessary, inasmuch as voluntary returns had been 
filed by the assessee. On further appeal, the Tribunal sustained the assess- 
ment on the ground that the Second Proviso to section 34(3) would apply to this 
case. Later the Tribunal referred under section 66 (1) the following question 
for the opinion of this Court. 

“ Whether the assessments under section 23 (3) for the assessment years 1948-49, 1949-50 and 
1950-51 are valid?” 

From what we have stated above, it will be evident that the assessee namely, 
K.S. Firm at Penang, did not file a return of its income in accordance with the pro- 
visions of section 22 till 28th January, 1957. Therefore when the returns for the 
three years were filed, more than four years had elasped after the expiry of the year of 
assessment. Secondly, although the order of the Appellate Assistant Commissioner 
in the assessment proceedings relating to the Hindu undivided family that was 
made on 9th August, 1953 clearly indicated that the profits of the Penang business 
were to be excluded from the income of the family and that it should be assessed 
in the hands of the Firm, no proceedings were initiated by the Income- Officer under 
the provision of section 34 as against the Firm. 


The Tribunal appears to have been under the impression that the Second Proviso 
to section 34 (3) would enable the Department to make the assessment even if there 
had been no proceedings initiated under section 34. We are, however, unable to 
sustain that view. The Second Proviso to section 34 (3) merely removes the time-limit 
fixed by section 34 (1) (a) and 34 (1) (b). It cannot take away the other requirements 
of section 34 for bringing to assessment escaped income. The Second Proviso to 
section 34 (3) itself, postulates the initiation of proceedings under section 34 (1). 
It will therefore nave no application where there had been no proceedings taken 
under that section. 

It is now well-settled that thénotice prescribed by section 34 is not a mere pro- 
cedural requirement, but it forms the foundation of the jurisdiction of the Income- 
tax Officer to take proceedings in respect of income which had escaped assessment. 
In other words, if no notice had been issued under section 34 (1) in respect of escaped 
income on the assessee. the proceedings for re-assessment would be completely in- 
valid. In the present caše, there being no notice under section 34 (1) in respect of 
the income received by the assessee Firm during the years in question, the assessment 
will have to be regarded as invalid. 

As we pointed out earlier, the Appellate Assistant Commissioner sustained 
the assessment on a different ground altogether ; i.e., on the basis of the voluntary 
returns made by the Firm on 28th January, 1957. But we are unable to uphold 
that basis as correct for the reason that such voluntary returns had been made 
more than four years after the expiry of the year of assessment. The mere filing 
of a return cannot mean that the person filing the same is liable to assessment. It has 
to be seen, whether the return has been validly filed and that the assessee is liable to 
tax. In Commissioner of Income-tax v. Ranchhoddas Karsondas*, the Supreme Court 
held that where in respect of any year a return had been voluntarily submi tted 
before assessment. The Income-tax Officer could not ignore the return and proceed 
to issue a notice of re-assessment under section 34, as if the income had escaped 
assessment. That is relied on as supporting the view that whenever a return is filed, 
the Income-tax Officer would have the jurisdiction to assess. But the Supreme 
Court in that case was dealing with a case where there was a valid return, which was 
filed in time. This had been made clear by the decision of this Court, to which one 
of us was a party, in Santhosha Nadar v. First Additional Income-tax Officer?, that a 
return filed four years after. the expiry of the year of assessment should be regarded 
as not one in existence under the law. It was observed : 


1. (1959) 36 LT.R. 569: (1960) 1 S.C.R. 114: 2. (1962) 1 M.LJ. 411: 42 LTR. 715. 
61 Bom.L.R. 1458: ALR. 1959 S.C. 1154. 
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tion 34 (3).provides, for making an assessment. bein four years; this contention of the learned 
Counsel forthe Department was that the return filed after a period of four years could not lead to 
any lawful assessment, and it should therefore, be treatedas nonestin law. We agree that the 
principle laid down in Commissioner of Income-tax v. Ranchhoddas Karsondas1, cannot be 
extended to a case where the return for an. assessment year is filed by the assessee after the period 
‘of four years from the end of the assessment year.” ` ct og 

It will follow from the above, that the returns made for the assessment years in 
question by the assessee Firm on 28th January,.1957, could not be regarded as valid 
returns for the purpose of assessing the assessee to tax on the basis of such returns. 
We, therefore, answer the question in the negative and in favour of the assessee. 
The assessee will be entitled to its costs. Counsel’s fee Rs. 250. - 


V. S. ; 
Answered in favour of ‘the assessee. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justicz P, RAMAKRISHNAN. 


Public Prosecutor’ > -. Appellant® 
g ; ; 
Subramaniam alias Subbiali „Respondent. 


Madras City Police Act (III of 1888), section 65—Conviction undsr— Nature of proof required to sustain and 
onus. : 


Before a person can be convicted under section 65 of the City Police Act, the prosecution must ad- 
duce, besides the evidence about ion, evidence from which one can reasonably believe the pro- 
perty to be stolen or property to fraudulently obtained ; and thereafter the Court can be required 
to take into consideration the omission or failure of the accused to account satisfactorily for his posses- 


sion of the property. á 
- Appeal under section 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid Respondent (Accused) of offences under section 65 of 
the City Police Act by the Third Presidency Magistrate, Saidapet in, Q.C. 
No. 1922 of 1962 on his file. 
' FV. V. Radhakrishann, for Public Prosecutor, Appellant. 

B. Sriramulu, Amicus Curiae, for Respondent (Accused), 

The Court delivered the following ‘ 


JUDGMENT :—This appeal is filed by the State against the acquittal of the accus- 
ed in Q.C. No. 1922 of 1962 by the III Presidency Magistrate. The evidence 
given by the prosecution shows that when the room occupeid by the accused in Hotel 
De Kerala was searched by the Police a costly Rolex watch was recovered. There- 
upon the accused was prosecuted under section 65 of the City Police Act which 
reads thus : ; i Ss | 

““ Whoever 1s found in possession or is proved to have been in possession of anything which there is 

reason to believe to be stolen property or property fraudulently obtained and for the possession of which 
he fails satisfactorily to account, shall be liable for punishment, ”’ 
The accused alleged that the watch was his-own property. He examined the Assis- 
tant Jailor of the Central Jail, Salem, whose evidence was. that when the accused 
was released from Jail on 20th January, 1962, about a month before the present 
occurrence, he had with him a wrist watch of a different make- from Rolex which 
was valued at Rs. 40. . 


The learned Magistrate when -he acquitted the accused has given reasons some 
of which are-partly valid and some which are partly not valid. When-he doubts 





1.. (1959) 36 I.TR. 569 : (1960) IS.CR, S.C, 1154, 
114: 61 BomLR. 1458: ATR, 1959 , 

1 4 ‘ ' \-. : . 

*Crl.App. No. 557 of 1962. 
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the valuable nature of.a Rolex watch, the Magistrate is.clearly in error, but he js 
right when: he observed that there was no evidence ‘to show how P.W. 2 came to 
“believe the watch to be a stolen one. Before a person can be convicted under.s¢e¢- 
tion 65 of the City Police Act, the prosecution must adduce, besides the evidence 
about possesion, evidence from ‘which ‘one can reasonably believe the property 
to be stolen or property to be fraudulently obtained, and thereafier the Court can be 
ree to take into consideration the omission or failure of the accused to account 
‘satisfactorily for his possession of the property. ` In the present case the only evi- 
dence on the side of the prosecution is the recovery of a costly watch from the posses- 
sion of the accused, that is from the room which he’ occupied in a hotel. It js 
possible that he was living above his means by taking a room in an expensive hotel. 
But there should have been some evidence about the means of the accused or his 
social standing from which one can infer that he was a on who would not 
ordinarily possess a costly watch like the Rolex watch. The prosecution has con» 
tented itself in this case with proof of mere’ possession:’ But that by itself will not 
be sufficient to make out an offence under section 65 of the City Police Act. In 
fairness to the accused the prosecution cannot also take into account against him 
the evidence given on behalf of.the accused by a defence witness, namely, the Assis- 
tant Jailor, to the effect that he was released fromijail only a month before the occur- 
ence. It is not proper to use this evidence, to supply the lacuna in the prosecution 
evidence. i Picone i 2 g 
I therefore see no grounds to interfere with the order `of acquittal and this 
appeal is dismissed. I must record the help I received from Mr. Sriramulu, Counsel 
who appeared for the accused as amicus curiae. - ee : 


K.S. ` eee ~ Appeal disinissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. i. a 
PRESENT :—MR. Justice P. RAMAKRISHNAN. 


R. Charman Nadar , ; .. Accused* o 

© Penal Code (XLV of 1860), section 211—Offence under—Cognizancs of Sanction under section 195 (1) (b) 

of the Criminal Procedure Code (V of 1898)—When essential. a. l 
Where the Magistrate has already taken cognizance of a complaint under section 211, Indian Penal 


Code, and after that stage the accused moves the.Court in a revision petition for inquiring into the 
truth of the complaint, there will be no question of- the former complaint being hit by ‘section 195 
(1) (b), Criminal Procedure Code and no sanction of the Court which has taken cognizance of the 
revision petition will be necessary to validate the further proceedings under the earlier complaint, 

-Case referred for the orders of the High Court under section 438 of the 
Criminal Procedure Code, by the Assistant Sessions Judge, Tuticorin, by his order 
dated 13th August, 1963 in Crl. M.P. No. 6 of 1963 in 5.0. No. 60 of 1963. P 


B. Sriramulu, for the Public Prosecutor on behalf of the State. 


The Court made the following . 3 ; 

ORDER :—The learned Assistant Judge of Tuticorin has made this Reference 
to this Court under sections 215, 438 and 439 of the Code of Criminal Procedure 
for. quashing the committal of the accused in P.R.G. No. 8 of 1963, for an offence 
under section 211, Indian Penal Code. Notice of this Reference was given to tht 
interested parties but there was no appearance on their behalf in this Court. l 
heard the learned Public Prosecutor, who, however, does not support the References 


One Mariamma) wife of Sannasi of Ettayapuram, died on 4th July, 1962, under 
suspicious circumstances. Charman Nadar,.a prominent man of the locality, made 
a complaint to the Police on 4th July, 1962, charging Sannasi and others with the 
offence of murder. The Police investigated the complaint and found it to be 
false:, Then the Police filed,a complaint against harman Nadar before the Syb- 
Divisional Magistrate, on ist November, 1962, for. an offence under section 211, 


Indian Penal Code. This, was ‘transferred tothe. Sub-Magistrate of Koilpatti 





"Cri. Rey. Case No. 1577, pf 1963. j - “20th April, 1964. 
(Case referred Nov14 of 1963) ° “O ` mes l ae ae 
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who took it on his file 'as P.R.C. No. 37 of 1962 on 1st December, 1962. ‘Charman 
Nadar, the accused; was provided with a copy of this complaint on 14th December, 
1962. On 18th December, 1962, Charman Nadar preferred a “ protest petition °” 
before the ae Koilpatti, which was n up by him on his file and 
numbered -as P.R.C. No. 29 of 1962. He dismissed P.R.C. No. 29 of 1962 under 
section 203, Criminal Procedure Code, on 31st December, 1962. On the same day 
he passed orders in P.R.C. No. 37 of 1962 discharging the accused therein. This 
latter order of discharge was revised by the learned District Magistrate, Tuticorin,, 
who set aside the order of discharge and remanded the case to the file of the Sub- 
Magistrate, for further enquiry. This Sub-Magistrate continued the enquiry and 
committed the accused to take his trial in the Court of Session for an offence under- 
section 211, Indian Penal Code. This case came up before the Assistant Sessions 
udge, Tuticorin, for trial. It was in the course of that trial that the learned Assistant 
ions Judge has made the present Reference for quashing committal. 


The learned Assistant Sessions Judge, in the course of his order, has referred to- 
several decisions, both of this Court as well as other High Courts and he has also- 
‘relied upon the dictum laid down by Jackson, J., in Murugan v. Rami Naidu}. Under 
‘section 215, Criminal Procedure Code, this Court can quash a committal made by 
the Magistrate only on a point of law. The point of law mentioned by the learned 
Assistant Sessions Judge is that the complaint in the present case is hit by section 
195 (1) (b), Code of Criminal Procedure, as it was filed without the sanction of the 
Court before which Charman Nadar had filed the “ protest petition,” in which the 
merits of the complaint filed by him were being enquired into for determining whether 
actually a case of murder had been made out or not. According to the accused_ 
Charman Nadar, the present complaint for an offence under section 211; Indian. 
Penal Code, required ‘hie sanction of the Court before which P.R.C. No. 39 of 1962 
ne and in the absence of such a sanction, the present prosecution is invalid 
in law. 


‘Taking up first, Murugan v. Rami Naidu}, the point to note is that in that case 
the Police had made a report that a complaint made about an offence of theft was. 
false and the Magistrate was asked to strike-off the case from his file. The com- 
plainant being apprised of the fact, he filed a complaint before the Sub-Magistrate. 
The Magistrate allowed the prayer of the Police to strike-off the case from his file 
but passed no further orders on the complaint filed by the complainant. It was 
during the pendency of this complaint bein the Magistrate that the complainant 
was charged with having falsely accused certain persons with the offence of theft 
before the Village Headman, an offence punishable under section 211, Indian Penal 
Code. The learned Judge, Jackson, J., observed that it would be an almost extra- 
ordinary result if while the Magistrate was still engaged in trying a complaint and. 
possibly inclined to believe the complainant, the complainant could himself be put 
into the dock in another proceedings on the allegation that he had preferred. 
a false charge to the Police. The sequence of dates thus referred to is impor- 
tant in the context of the sanction under section 195 (1) (b), Criminal Pro- 
cedure Code. In In re Parameswaran Nambudrit, decided by a Bench of this 
Qourt, Ayling, J., observed : 

“* It is of course necessary that the ‘ proceeding in any Court’ referred to in the clause should be- 

actually instituted before the Criminal Court is asked to take cognizance of the offence. If it is not, 
there is zoop in section 195 to prevent the Court from taking cognizance of the case. And once the 
Court has la y taken cognizance of the case, its jurisdiction is not affected by the subsequent 
coming into existence of a circumstance which would have barred its jurisdiction, if it had existed at 
the time of institution. ”’ 
Similarly, in Jamini Kanta v. Babanath Jaist®, the Police reported a case to be a false- 
one and prayed for prosecution of the accused under section 211, Indian Penal Code. 
After complaint of the Police was filed and when the accused was called upon to- 
show cause against prosecution, the accused filed a “ narazi petition ” or revision: 
SE ANE a a EEE RO I LRU 


1. (1927) 53 M.L.J. 455, 3. AIR. 1939 Cal. 273. 
2, (1915) LLR. 39 Mad. 677 at page 679. 
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petition in which the merits of the case were enquired into. In such a context, 
the Court observed that there should be no doubt that the effect of the decision in. 
Brown v. Ananda Lall, was that if the complainant, after the Police had submitted a. 
“final report, had filed a complaint before the Magstistrate, sanction of that Magistrate 
would be necessary before he could be put upon his trial. The Patna High Court 
in Permanand Brahmachari v. Emperor*, observed : 

“ Tt is impossible to hold that when a Magistrate has taken cognizance of a complaint anything that 
can ap Any ER will suffice or anything in section 195 (1) (b) can operate to deprive him of 
jurisdiction to pr thereqn in accordance with law.” 

The above decisions make it clear that where the Magistrate had already taken 
cognizance of the complaint under section 211, Indian Penal Code, and after that 
stage if the accused moves the Court in a revision petition for enquiring into the truth 
of this complaint, there will be no question of the former complaint being hit by 
section 195 (1) (b), Criminal Procedure Code and no sanction of the Court which. 
has taken cognizance of the revision petition will be necessary to validate the further 
proceedings under the earlier complaint. I therefore consider that there is no case 
made out for quashing the committal in this case. The learned Assi: tant Sessions- 
Judge will proceed with the trial of the case and dispose of it according to law. 

K.S. j Reference rejected - 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice P. KunHAMED Kuri. 


Pachammal ..  Petittoner* 
U. 
Perumal .. Respondent. 
Criminal Procedure Code (V of 1898), section 488—“ Living in adultery’ —Scope and meaning of. 
The phrase “ living in adultery ” in section 488, Crimmal Procedure Code, means somethin® 
quite different from living an unchaste life, the principle being that a husband 1s absolved from thë- 


obligation to maintain his wife only when his wife has a de facto protector with whom she lives and by 
whom she 18 being maintained as if she were his wife. It must be taken to mean more than occa- 


sional lapses from virtue. 
Lakshmi Ambalam v. Andi Ammal, (1937) 2 M.L.J. 885, followed. 

Petition under sections 435 and 439 of the Gode of Criminal Procedure, 1898,, 
praying the High Court to revise the order of the Court of the Additional First 
Class Magistrate No. 2, Salem, dated 31st January, 1961 and made in M.G.. 
No. 128 of 1960. 

V. Gopinathan, for Petitioner. 

Lakshmi Panikar, Amicus Curiae, for Respondent. 

B. Sriramulu, for the Public Prosecutor on behalf of the State. 

The Court made the following 

Orver.—This Revision Case is against the order of the Additional First Class 
Magistrate II, Salem, dismissing the petitioner’s application M. C. No. 128 of 1960- 
under section 488, Criminal Procedure Code, for maintenance for herself and her 
two children. The respondent (husband) contested the petition on the ground 
that the petitioner has committed adultery with his father, that is, the petitioner’s 
father-in-law. It would appear that the respondent and his father have not been 
on good terms with each other. The evidence is that he had been driven out from. 
the house by the father along with his mother, according to the respondent, some 
three months after his marriage, but according to the ‘adele some seven or eight 
years after the marriage, which is said to have taken place about 15 years ago. The: 


1. (1916) LL.R. 44 Cal. 650. 2, 30 Cr.L.J. 554 at page 555. 
+ Cr.R.C. No. 810 of 1961. j 24th jul , 1963. 
Cr.R.P. No. 800 of 1961. (2nd Sravana, B8% Saka.) 
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¿two child en are stated to be aged, 13 and 11 and they were said, to have-been born 
while the petitioner and respondent lived in the father’s house as husband anq wife. 
„Exhibit D-1 is an extract from the Birth Register relating to the second child. 
He was born on 1st. May, 1949, and according to the entries.in Exhibit D-1, the in- 
formation about his birth was giyen to the Village Officer by Perumal Gounder, 
the respondent. He had no doubt denied that he furnished the information, but 
he has not chosen to examine the person who made the entrics in Exhibit 
D-1 to substantiate ‘the denial. The evidence of the petitioner and her two 
witnesses shows that the respondent has taken a second wife and is living with 
her. The respondent would have it that because Ris father misconducted 
himself with his wife the petitioner, he protested against it, and on his. protest 
he and his mother were sent away by his father and the petitioner continued to 
jive with the father. The petitioner'is now living With her family. ‘The address 
given by ber in the petition-in Kolijipatti village which is -said to be her 
“parents ? ‘Village. But we are now concerned with the question whether the 
alleged immorality is true and even if true it is of such a nature as could defeat the 
pans claim for maintenance under section 488, Criminal Procedure 
ode. : ; si DA i 


: - ' 
The evidence on the side of the respondent regarding the alleged immorality 
of the petitioner is of awague nature. R.W. 3 lives in Kamanaickenpatti and it is 
not clear from his evidence what the source of his information is regarding the peti- 
tiongr’s living with the respondent’s father as- his concubine. R.W. 2 is no doubt a 
resident of Maikarapatti and his evidence is that some three months after her 
matriage with the respondent the petitioner started living in illicit intimacy with 
Marimuthu, the father of the respondent. Here again, the source of his information 
has not been disclosed. R.W. 1 is the respondent. He has asserted that his father 
has been living with the petitioner in adultery. The petitioner, while 
denying these imputations, has examined two witnesses who generally say that 
the petitioner has been living with the respondent in his father’s house for about 
seven years after their marriage. Both the children were born within this period 
and on the evidence as it now stands, it is not possible to conclude that the 
children were not born to the respondent seeing that respondent himself had 
Teported about the birth of the second child. Further to disqualify the peti- 
tioner from her right to claim maintenance under section 488 it should be proved 
that she has been “living in adultery ” which has been explained in more than 
one decision to mean more than occasional lapses from virtue. In Lakshmi Ambalam v. 
Andiammal*, Newsam, J., while considering this aspect of the question under 
section 488, Criminal Procedure Code, has construed the phrase “living in 
eran | ? to mean something quite different from living an unchaste life, the 
principle being that a husband is absolved from the obligation to maintain his 
wife only when his wife has a de facto protector with whom she lives and b y whom 
she is being maintained as if she were his wife. 


In the present case, the fact that the petitioner has been living with her father- 
in-law is by itself no evidence of her living ‘in a state of ‘immorality. That has to 
‘be proved by definite evidence. Such evidence cannot be furnished by the vague 
testimony even by the respondent and R. Ws. 2 and 3. It seems to me,. therefore; 
that the dismissal of the petition by the learned Magistrate on the ground of peti- 
tioner’s immorality cannot be upheld. The said order of the learned Magistrate 
is set aside and the petition is sent back to him.for disposal according to law after 

ing, if necessary, further evidence regarding the quantum of- maintenance- pay- 
Rble to the petitioner and her ‘two children. TE T 4? 
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IN THE HIGH COURT,OF JUDICATURE AT. MADRAS. 
PRESENT :--MR7 Justice P. KUNHAMED KUTTI. 
Rathinam and others Respondents. ` «a 

Criminal Procedure Code (V of 1898), sections 245 (1) and 247—Respective scope. 

The Prosecuting, Sub-Inspector was not present in Court nor was any prosecution witness present. 
One of the Constables in mufti entered the Eourt Hall of the Bench Court and asked the accused in 
the presence of the members of the Bench Court why they were dénying the offence when questioned 
by the Court. The Court took objection to this and warned the Constable and also suspected that 


there was something wrong inehe prosecution case. The Court therefore acquitted the accused under 
section 245 (1), Criminal Procedure Code. On a Reference by the District Magistrate, 


. Held : Section 245 (1) contemplates a casa where after taking evidence and examining the accused 
the Court finds that the accused is not Saath Then: the Court shall record an order of acquittal. 
The present case cannot come under section 245 (1). It should more appropriately come under sec- 
tion:247'which contemplates a case where the complainant as in the present case does not appear. The 
order of acquittal can therefore be under section 247. ; 


‘ Case referred forthe orders of the High'Court under section 438 of the 
Criminal Procedure Code, by the District Magistrate (Judicial), North Arcot 
at Vellore in his letter, dated 14th September, 1962 in Dis. No. 9567/62 H.C. 


B. Sriramulu, for the Public Prosecutor’on behalf of the State. 


The Court delivered the following 


~ Jovcment.—This revision arises out of a Reference made by the District Magis- 

trate, Vellore, regarding the illegal disposal of G:C. No..131 of 1962 on the file of 
the Bench Court, Vellore. As many'as 10. persons were charge-sheeted before the 
Bench Court for having played a ap of chance in a public place namely Marak-. 
kadai Street, Vellore. When the case was taken up for trial, the Prosecuting 
Sub-Inspector of Police was ge ees in Court to prosecute the case nor was any 
prosecution witness present. the accused were however arrayed in Court and 
the Court noticed some irregularity within the Court Hall. One of the Constables 
in mufti attached to the South. Police Station, Vellore, appeared to have entered. 
the Court Hall.and-asked the accused in the presence of the members of the Bench 
Court as to why they were denying the offence when questioned by Court. The 
Bench Court naturally took objection to the conduct of the Constable and 
warned hin. The Court appears to have further suspected that there was some- 
thing wrong in the prosecution case. The Court therefore acquitted the accused 
under section 245 (1), Criminal Procedure Code. The question now is whether 
the acquittal under the aforesaid section is correct in law. 


_ ‘Section 245 (1) contemplates a case where, after taking the evidence and exa- 
mining the accused the Court finds that the accused is not guilty. Then the Court 
shall record an order of acquittal. The present however was a case where no evi- 
dence had ‘been recorded and an order of acquittal was ordered by the Bench Qourt 
on the denial of the accused and under. circumstances which engendered suspicion ` 
due to the presence of the Constable in mufti. ‘The disposal of such a case cannot 
come under section 245 (1), Criminal Procedure Code. It should more appropriately 
come under section 247, Criminal Procedure Code, which BEPERA a case 
where the complainant as in the present case does not appear. Under this section 
the Magistrate is entitled to acquit the accused unless for some reason he thinks it 
proper to adjourn the hearing of the case to some other day. In this case there is 
no reason to interfere with the order of acquittal which appears to be correct. The 
section under which the order was passed by the Bench Oourtis.245 (1), Criminal 
Procedure Code and not 247, Criminal Procedure Code. The order of acquittal has 

. therefore to be under section 247, Criminal Procedure Code, in the circumstances 
stated aoe and will be modified accordingly. To this extent the Reference is 
accepted. 


K.S. —— Reference accepted. 
————_———_————  ——__———_——__ ooornr—rrroavm" 


* Crl.R.G. No. 1923-of 1962. - -- <->- ce rem: -- -8th November, 1963s~- 
_ (Case referred No. 10 of 1962.) i 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—MR. JuSrice P. S. KAILASAM.- 
Public Prosecutor <- .. Appellant * 


U 


S. Arunachalam and another -.- Respondents. 


Prevention of Food Adulteration Act (XXXVII of 1954)—Prosecution under—Adulteration of butter—- 
Delay in analysis of sample—Effect of. 

Unless it is clearly established by evidence that the sample taken wduld not have been affected by 
long delay in its analysis, it is not safe to convict a person of adulteration of butter, on the report of the- 
Analyst where there is an interval of six months between the taking of the sample and its analysis,. 
when it is not certain that the butter was in a fit condition. 

Appeal under section 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid Respondents Nos. 1 and 2 (Accused Nos. 1 and 2) of 
offences under sections 7, 2 (i) (a) and (1) and section 16 ofthe Prevention of Food 
Adulteration Act read with Rule 44 (c) of the Rules framed thereunder by the 
Sub-Divisional Magistrate, Tuticorin in C.C. No. 295 of 1961 on his file. 


V. V. Radhakrishnan, for Appellant. 
C. K. Venkatanarasimhan for R. Shanmugham, for Respondents.  - 


The Court delivered the following 

JupcMENT.—This is an appeal by the Public Prosecutor against the acquittal’ 
of the respondents by the Sub-Divisional Magistrate, Tuticorin, of offences under 
sections 7 and 16 of the Prevention of Food Adulteration Act. P.W. 1, the Food. 
Inspector of Tuticorin Municipality, purchased half a pound of butter from the 
<econd accused from the shop of the first accused. He issued a voucher, Exhibit 
P-1 which was signed by both the accused. On examination, the butter was found 
to contain 25.3 per cent. moisture, whereas, according to the Rules, the moisture 
content should not exceed 10 per cent. The Analyst also found that the sample 
contained 9.3 per cent. excess moisture and the fat derived from the sample con- 
tained 64 per cent. of fat not derived from milk or cream as calculated from the Rei-- 
chert value. 


The trial Court accepted the case for the prosecution that accused 1 and 2 
sold butter to P.W. 1 but acquitted the accused on the ground that the sample did not 
contain any other constituent part. The reasoning of the trial Court cannot be 
supported, and if butter which is sold does not conform to the standard prescribed 
under A-11.05 of the Prevention of Food Adulteration Rules, then the butter will 
be adulterated. But it is unnecessary to go into the question any further, for I am. 
not inclined to interfere with the order of acquittal for the reason that the sample: 
which was taken on 24th February, 1961, was analysed only on 2ist August, 1961. 
There is no evidence on record to prove that the butter was in a fit condition and,,. 
though it was analysed six months after the sample was taken, the results of the- 
analysis would not have been affected. On this ground alone, the order of acquittaL 
is confirmed and the appeal is dismissed. 


R.M. Appeal dismissed. 


* Crl.A. No. 101 of 1962. ‘26th November, 1963. 
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-IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR.--JusTiIce P. RAMAKRISHNAN. 
Dorairaj _ k l l | Petitioner.* 

Railways Act (IX of 1890), sections 3 (7) and 137—Ratlway sercant—When a public servant generally. 

Penal Code (XLV of 1860), section 353— Railway servant—How far public servant. 

Before the amendment of section 137 of the Railways Act in 1955 a Railway servant was deemed 
to be a public servant only for certain limited purposes. After the amendment in case of State-owned 
railways, all its servants would be Government servants generally by virtue of the State taking over the 


‘Railways. In case of employees under private agencies however they would be public servants only 
for the limited purposes specified in that behalf. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1808, 
praying the High Court to revise the Order of the Court of the Sub-Divisional Magis-: 
trate of Ramanathapuram, dated the goth day of July, 1962 and made in G.A. No. 57 
of 1962 (C.C. No. 891 of 1962, on the file of the Court of the Sub-Magistrate of 
Ramanathapuram). 

S. Padmanabhan and Habib Mohammed, for Petitioner. 

The Public Prosecutor on behalf of the State. 


The Court made the following 

Orver.—The petitioner in this case one Dorairaj, was convicted by the Sub- 
Divisional Magistrate, Ramanathapuram, under section 353, Indian Penal Code, 
for assaulting a public servant in the discharge of his duties as a public servant 
and sentenced to rigorous imprisonment for two months. He was also convicted 
under section 121 of the Indian Railways Act (Central Act IX of 1890), for the 
offence of wilfully obstructing a railway servant in the discharge of his duties and 
sentenced to pay a fine of Rs. 25. The Sub-Divisional Magistrate, Ramanatha- 
puram, on appeal confirmed the conviction and sentence under the first charge but 
set aside the conviction and sentence under the second charge. This Revision 
Case is filed by the petitioner. 


The facts of the case are briefly the folowing. The petitioner was found 
travelling in a third class compartment in a train between Rameswaram Road and 
Dhanuskodi. P.W. 1, A. Krishnan, who was the Travelling Ticket Examiner, 
directed the petitioner to pay the excess charge, but the petitioner refused to pay 
the same and raised his knife to stab the Travelling Ticket Examiner and thereby 
prevented him from discharging his duties. Then the petitioner is alleged to have 
jumped out of the train near Dhanuskodi Railway Station and escaped. Accord- 
ing to the evidence of P.W. 1 Krishnan, the other passengers in the compartment 


- prevented the petitioner from stabbing him, when the petitioner aimed a knife at 


him. Immediately after the occurrence, P.W. 1 gave a telegraphic message to the 
Railway Police Sub-Inspector and also preferred a complaint Exhibit P-1. When 
the petitioner was questioned, he denied aving committed the offence and examin- 
ed two defence witnesses. According to these witnesses, it was a fact that the peti- 
tioner was travelling in the railway compartment, but P.W. 1 demanded a luggage 
ticket for the gunny bundle brought by the petitioner. P.W. r pushed away the 
gunny bundle when the train was in motion. D.W. 2 is the Head Constable of the 
Railway Police Station at Dhanuskodi and he stated that the petitioner orally 
complained to him that the Travelling Ticket Examiner pushed down the luggage 
bundle. D.W. 2 sent a message to Rameswaram Road Station enquiring whether a 
gunny baggage had been left unclaimed. There is therefore no doubt about the 
identity of the petitioner as the person who was involved in the incident in the railway 
train. There are no good reasons as to why the evidence of the Ticket Examiner 
should not be accepted. He gave a prompt report to the Sub-Inspector of the 
Railway Police. P.W. 2, Railway Guard, also corroborated P.W. 1 regarding 





* Crl.R.G. No. 1084 of 1962. 
(CILR.P. No. 1078 of 1962.) 29th November, 1963, 
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the promp#complaint given’ by P.W. 1 against the pentonc: that the latter had given. 
trouble and had attempted to assault him. , The-Guard knew.the petitioner before. 
So far as the facts of the case on which the conviction was based there are no 
good reasons to differ from the findings of the Court below and I accept it: ` 
' Learned Counsel Sri S. Padmanabhan appearing for the poa however 
urged that the conviction ‘of the petitioner under section’ 353, Indian Penal Code, 


n 
‘should be re-examined from the point of view whether the Rai way Ticket Examiner 
should be considered to be a public servant in the light of the relevant provisions. 
of the Indian Railways Act.and the Indian Penal Code. Section 3 (7) ofthe Indian 
Railways Act, 1890, defines a ‘railway servant’ as one employed by a railway 
administration in connection with the service of a railway. Section 137 of the 
Act, before its amendment in 1955 reads : a 
. “ (1) Every railway servant shall be deemed to be a public servant for the purposes of Chapter 
-IX of the Indian -Penal Code. : aan i : oe i 


* % T * + + x 


(4) Notwithstanding anything in section 21 of the Indian Penal Code, a railway servant shall ; 
not be deemed to be a public servant for any of the purposes of that Code except those mentioned in 
sub-section (1). ” _ 

In 1955 by an amendment sub-section (4) was deleted and sub-section (1) was 
recast as follows :— . 

Ak Every railway servant, not being a public servant as defined in section 21 of the Indian 
Penal e, (XLV of 1860), shall be deemed to be a public servant for the purposes of Chapter IX 
and section 409 of that Code. ” i 
Before the amendment in 1955, the provisions of sub-sections (1) and (4), taken 
together emphasised the fact that a railway servant shall be deemed to be a public 
servant only for the limited purposes of Chapter IX of the Indian Penal Code, and 
not for any other purpose, even if it would bring him within the definition of a 
“ public servant ” in section 21 of the Indian Penal Code. But wherever a railway ig 
State-owned, the servants of that railway automatically become Government officers, 
Such of the provisions in section 21 of the Indian Penal Code, which refer to officers 
of the Government with reference to the duties they have got to discharge, will 
be automatically attracted in the case of officers in the employment of State-owned 
Railways. Section’ 137 (4) of the Indian Railways Act, 1890 (before the amend- 
ment in 1955) stood in the way of such railway servants being deemed to be public 
servants for the purpose of section 21, Indian Penal Code. The amendment in 
1955 deleted section 137 (4) and recast section 137 (1). There is the use of the 
phrase “ not being a public servant as defined in section 21. of the Indian Penal 
Code ” in opposition to “ railway servant ”, in the amended section 137.(1). This 
phrase must be-treated as having an adjectival effect, on the words * railway ser- - 
vant ’.° In other wotds it means that those railway servants, who are not public 
servants as defined in section 21- of the Indian Penal Code, shall be deemed to be 

ublic servants only for the purpose of Chapter IX and section 409 of the Indian 
Penal Code. One can recall in this connection, that even after the State has taken 
over almost all railways in India, there are still a few small private owned railways 
like Martin Burn Ltd., Railways and McLeod. & Co.’s Ltd., Railways and so on. 
This is made clear by the Statement of ‘Objects and Reasons’ published in the 
Gazette of India dated 11th December, 1954 at the time.of the ‘introduction of the 
Bill relating to the amendment in .1955. It reads : 2 
“ Under section 137 of the Indian Railways Act, 1890, every railway servant is deemed to be a 
public servant for the purposes of Chapter IX of the Indian Penal Code only and not for any other 
purpose mentioned in that Code. Almost all railway servants are now Government servants and 
therefore their position requires to be eae with the position of any other officer in the service or pay 
of the Government who is already public servant for all the purposes of the Code by reason of the- 
definition contained in section 21 of the Code.” ` > 


Therefore the amendment was not intended to affect the position of railway ser-- 
vants, who had become already Government servants in the case of State-owned 
railways. It was intended to apply to the servants of such railways, as were not. 
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affected by- the State taking over the railways, but remained under the control 
of private agencies. In their cases they would: be .public.servants only for the 
purpose,of section 409 of the Indian Penal Code or any of the sections. i 
Chapter IX of: the Indian Penal Code. This appears to be thé real effect: ae 
section 137 (1) of the Indian Railways Act after its amendment in 1955. 


Two decisions of the Supreme Court were cited before mein this connection. 
Chandrasekhara Aliyar, J., in: Ram Krishnan w. Delhi State1, dealt with a case that 
arose before the amendment jo section 137. At page 479 the learned . Judge 
observed :, p ; ~, .- 

“ The result is that before the amendment, railway servants were treated as public servants only 
for the purposes of Chapter IX,Penal Code, but now as the result of the amendment all railway servants 
have become public servants not only for the limited purpose but also generally ge 
It would be clear from the discussion in the previous paragraph, that what his 
Lordship intended was that the restriction, which sub-section (4) imposed on railway 
servants becoming public-servants for the purpose of the Indian Penal Code, had 
been removed by the amendment. . ` A as i 


A subsequent decision of the Supreme Court in P.R. Chowdhary v. State.of U.P.* 
also dealt with a case before the amendment. ‘At page 1312 of the report there 
is an observation: ` (7 4; 3 E 

“In other words, under the amended provision of section 137 (1) railway servants would be 
deemed to be public servants under section 21 of the Indian Penal Code only for the purposes of Chapter 
IX and section 409 of that Code.” 2 
In the light of what I have stated above, this observation can refer only to servants 
of railways which were not taken over by the Government, because a few para- 
graphs earlier in the same judgment, we find this observation : 

_ “ The East Indian Railway which had employed the appellants was at the material time owned 

by the Government of India and managed and run by it, and so if the status of the appellants had to- 
be judged at the material date solely by reference to section 21 of the Code there would be no difficulty- 
in holding that they are public servants as defined by the said section. ” 
Thus section 137 (1) of the Railways Act, after its amendment in 1955 deals only 
with the position of railway servants, who, by virtue of their being employed by 
private railways, could not be deemed to be public servants under section 21 of 
~ the Indian Penal Code. 


Therefore I am ot the opinion that P.W. 1 in the present case an employee 
of the State-owned Southern Railways was a public servant. He had the duty of 
preventing offences and giving information of the offence of travelling without 
tickets and so on. 


It is represented finaily that there is no evidence that the petitioner actually 
used the knife. There is evidence that soon after the occurence, ke made a report 
to the Head Constable about his luggage being lost. In the ccurse of the incident 
as to what happened in the compartment there is only the evidence of P.W. 1 and. 
we are not in a position to know the full background. It is represented that the 
petitioner has undergone nearly a month out of the period of imprisonment. I 
do not think, in the abeve circumstances, it is necessary to send him back to the jail 
to undergo the rest of the period of imprisonment. The sentence of imprisonment: 
is reduced to the period already undergone. With this modification this Revision. 
Case is dismissed. Š 


R.M. Sentence reduced and Revision dismissed.. 








1. (1956) S.G.J. 432 : (1956) 2 M.L.J. (S.C.) 2. (1960) S.C.J. 122 : (1960) M.L.J. (Orl) 
4: (1956) An.W.R. (S.C) 95 : A.LR. 19568.C. IS- rA.LR. 1959 S.G. 1810. -70 > 
476, (479), 8s 


t 


480. THE, MADRAS LAW JOURNAL REPORTS., [1964 
©. | IN THE HIGH. GOURT OF JUDICATURE AT- MADRAS: >. -; 
- = n + “Present-:—Mri ‘Justice K. “SRINIVASAN. ` - nS 4 5 ` D 
Sethuraman Chettiar - 0 O O o p o meo he Paitone 5 
0 do’, ee e i a E. e Ht” e ea 
Collector of Central Excise, Madras te | ea - Respondent. > 


-` Sea Customs.Act (VIII of 1878), section 167 (8)—Personal Penalty—When could be imposed. .. 
~a Before a personal ; ty can bo imposed under section: 167 (8) of the Sea Customs ‘Act on any 
n it should be established that such person was concerned in the illicit import of the goods.. Even 
if the contraband nature of the goods is established it would not follow that the person in whose posses- 
sion it was found, was necéssarily involved in its illicit import itself. It is the duty of the Department 
ito establish this fact. : e 
- Petition under Article 226 of the Gonstitucion of India praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to. issue a ‘Writ of certiorari calling for the records. „pertaining to. the order 
of the Respondent bearing Reference No. D.B. Dis. No. VIIT/10/631/60 Cus. Adj.- 
dated grd July 1961 and quash the said order made therein’ ` 0 i 
TS. K. L. Ratan, for Petitioner. A 


Ramaswamy (for Additional Government Pleader) on behalf of.Respondent. 

The Court made the following o3 

ORrDER.— The petitioner was travelling in a car which was stopped at Ulundurpet 
by the Customs Officers. 1,048 wrist watches-were seized from the car. Subse- 
quent proceedings resulted in’ an order of confiscation of ‘the watches and of the 
car as well. “In the view that the pétitioner was concerned in the illicit import 
-of the watches, a personal penalty of Rs. 20,000 was imposed upon him. ~~ 7 

It is unnecessary to ente: into any details with regard to the matter. Mr. 
“Ramaswamy, learned Counsel for the respondent, admitted that it was not possible 
to support the imposition of the personal penalty. Before a personal penalcy can be 
imposed under section 167 (8).of the Sea Customs Act, it is necessary that ‘it should 
be established: that the person was concerned in the illicit import of. the goods. 
‘Even assuming that the contraband nature of. the goods. is established,. it would 
not immediately follow that the person, in whose possession the contraband goods 
were-found, was necessarily involved in the illicit import itself. As pointed out by 
the learned Counsel for the petitioner, the seizure was effected at a considerable 
distance from any customs border. That may not be a conclusive circumstance. 
But the Department must yet establish that the person was concerned in the import 
itself. It is frankly conceded on behalf of the Department that the available evidence 
would not support such-a conclusion. ` : 


-The petition is allowed in so far-as the personal penalty is concerned, and 
that part of the order of the Collector of Customs is quashed. There will be no 
order as to costs. l l j 

R.M.. Pe Petition allowed partly. 


J 


3 g i id > - ` - 2 Š = i A : : : : ay i r pi r- 
* W.P. No. 1052 of 1961. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice M: ‘ANANTANARAYANAN. 
B. Jayarama Mudaliar, Chairman, Tindivanam Municipality.. Peitttoner* 
0 


Bhoomi Ammal . .. Respondent. 
Criminal Procedure Code (V of 1898), section 147—Dispute concerning user of immovable property—lIf can 
be disposed of upon the evidence of affidavits. i 

In deciding a question pf a dispute concerning user of immovable Bay under section 147 of 
the Criminal Procedure Code it is not open to the Magistrate to receive and act upon the evidence of 
affidavits. ‘Though section 145 (1) makes specific provision that the parties should be called upon 
to adduce evidence by affidavits, section 147 ¢1-A) isin different terms that the Magistrate shall receive 
all such evidence as may be produced by the respective parties. 

Pelition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order of the Court of the Sub-Divisional 
Magistrate, Villupuram, dated 24th May, 1962 and passed in M.G. No. 72 of 1962. 

C. S. Prakasa Rao, for Petitioner. ` =e 

T. S. Ramaswamy, for Respondent. 

A.C. Munuswamy Reddi, for Public Prosecutor’on behalf of the State. 

The Court made the following 


Orver.—This revision proceeding by the 1st Respondent in M.C. No. 72 
of 1962 before the Sub-Divisional Magistrate, Villupuram will have to be allowed on 
the short point that the leained Magistrate,-in deciding this question of a dispute 
concerning user of immovable property under section 147, Criminal Procedure 
Code, has acted upon the evidence of affidavits, which does not appear to be war- 
ranted by the terms of the section. The learned Magistrate apparently thought, 
upon the analogy in the specific provision in section 145 (1), Criminal’Procedure 
Code, and the employment of the words, “‘ and the provisions of section 145 shall, 
as far as may be, be applicable” in section 147 (1-A), Criminal Procedure Code, 
that he could receive affidavit evidence even in proceedings under the latter section. 
The very point came up before a single Judge of the Patna High Court in Manik 
Chand v. Bhubneshwar1. The learned Judge pointed out that sub-section (1) of the 
section 145 makes specific provision that the parties sheuld be called upon to adduce 
evidence by affidavits, while sub-section (1-A) of section 147 is in very different 
terms that the Magistrate shall receive all such evidence as may be produced by 
the respective parties. The learned Judge then proceeded to express his view that 
the Magistrate had no jurisdiction, in the light of the circumscribed scope of section 
147 (1-A) contrasted to section 145, Criminal Procedure Code to call upon parties 
to file affidavits in a proceeding under section 147, Criminal Procedure Code or 
to accept and act upon such affidavit evidence. It gare to me that this view 
of the respective scc pe of the two sections ie justified, for, had the Legislature intended 
that even in proceedings under section 147, Criminal Procedure Code affidavit 
. evidence could be competently received, the necessary. words, would have been 
introduced in section 147 (1-A), Criminal Procedure Code, which is not the case. 

Under the circumstances, since the Magistrate has received and acted upon 
evidence, which could not be legally received, within the scope of the proceeding 
before him, I am cunstrained to permit the revision proceeding, to quash the order 
of the learned Magistrate, and to remit the proceeding for further disposal according 
tolaw. The learned Magistrate must now hear the evidence adduced by the parties 
and not affidavit evidence and not according to the tenor of section 147, Criminal 
Procedure Code. TE 

Ordered accordingly. ` 


K.S. — Petition allowed. 


* CrI.R.C. No. 1680 of 1962. oth D ber, 1963. 
(CrI.R.P. No. 1668 of 1962.) ecember, 











1, A.LR. 1961 Pat. 278, 
61 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PREesENT:—Mkr. Jusriag K. VEERASWAMI. 
K. T. A. Jayaramachetty . .. Petitioner* 
D. 
Raju Goundar and others ; Respondents. 

Madras Panchayats Act (XXXV of 1958)—Member convicted of offence under section 406 of the Penal 
Code (XLV of 1860) but not sentenced to any term of tmprisonmenit—If sustains disqualification—One of the three 
meetings not held at the time and place announced—Member tf disqualified for not attending. : 

' A member convicted of offence under section 406 of the Penal Code but not sentenced to any 
term of imprisonment does not sustain disqualification under the Panchayats Act. 

Where one of the three meetings which certain members were alleged to have not attended did 
not take place at the tire and place announced in the notice, those members would not become dis- 
qualified to be members. i i i 

Petition praying that in the circumstances stated therein and in the affidavit 
filed therewith the High Court will be pleased to issue a Writ of`CGertiorari calling 
for the records of the District Munsif, Vellore in O.P. No. 83 of 1961 dated 2oth 
February, 1963 and quash the same. | 

G. Ramaswomi and P. Raghaviah, for Petitioner. ee 

The Court made the following . 

Orper.—The petitioner is stated to be the President of a Panchayat and he 
sent notices to the first four respondents that they haa sustained disqualifications 
and wanted them to have the points settled under section 28 (1) of the Madras 
Panchayats Act, 1958. They filed a petition before the District Munsif, Vellore, 
who is constituted as the judicial authority to decide such matters, But eventually, 
that authority found that the disqualification was notsustained by any of the respon- 
denis 1 to 4. So far as the third respondent is concerned, the ground of disquali- 
fication was that he had been convicted of a criminal offence under section 406 of 
the Indian Penal Code. The authority took the view that since he had not been 
sentenced to any term of imprisonment, the disqualification could not be sustained. 
The decision of the authority is clearly right. The other three respondents were- 
alleged to have been disqualified on the ground that they failed to attend three 
consecutive meetings. The District Munsif records that though one of the mectings. 
was convened to take place at 2 p.m. and the members waitea at the place notified 
for the meeting till 3 p.m. no meeting took place and actually it took place at 4 
p.m. In the circumstances the authority took the view that the alleged disquali- 
fication could not be sustained. I think it is a possible view to take. Supposing; 
the meeting was notified to take place at a particular time and at a particular place 
but actually the meeting did not take place as per the notice and it took place at 
some other time and at some other place, can it be said that failure, in such cir- 
cumstances, on the part of a member to attend such a meeting is a failure as con- 
templated by the Act, for the purpose of sustaining the disqualification? I think 
not. The Munsif found that actually the meeting did not take place at 2 P.m., 
which was the time fixed in the notice. If the meeting took place at 4 P.m., the 
Munsif cannot be said to be wrong in holding that failure to attend such a meeting 
would not attract the disqualification. In.any case, I am not, under Article 226. 
of the Constitution, inclined to intervene at the instance of the petitioner, because. 
I find, from a reading of the order, that all is not well between the President on the 
one hand and some of the members on the other. There is also another aspect, 
namely, that in the particular circumstances the petitioner cannot be permitted to- 
spend: the Panchayat funds freely in this manner. It is true he ‘is entitled to have 
an adjudication on the dispute as to the alleged disqualification. The adjudication 
was given by the Munsif. I decline to interfere. The petition is dismissed. - 


KS. — Petition dismissed. 





a, o 


* W.P. No. 225 of 1964. * lith March, 1964. 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. . 
PRESENT :—Mnr. Justicg K. SRINIVASAN AND MR. Justice T. VENKATADRI. 
T. K. Srinivasan Pillai Sons Appellant * 
D. . 
The State of Madras - .-.'. Respondent. 

Madras General Sales Tax Act (I of 1959); section 61—Construction and scope of — order by Com- 
mercial Tax Officer—Revision to Deputy Commissioner preferred and pending—Act of 1959 coming into force— 
Effect on revision—Assessee’s right to have revision treated as appeal and transferred to Tribunal and dis- 
posed of—Lapsing of revision—Power of Board of Revenus to revise under section Madras General Sales 
Tax Act (IX of 1939), sections 11 and 12—Constitution of India (1950), Article 286 (1), Explanation— 
Applicability. g > . 

The effect of section 61 of the Madras General Sales Tax Act which repealed the old Act (IX of 
1939) is that a revision made under the old Act and pending at the commencement of the new Act could 
be disposed of only as a revision under the new Act and not.as an appeal preferred to the Authority who 
is seized of the revision at the time ; further the Officer or Authority who could dispose of it after the 
passing of the new Act is one who if the new Act has been in force on the date of making the applica- 
tion for revision, would have had jurisdiction to entertain that revision. There being no authority 
under the new Act who could entertain a revision against an order made in appeal, the night of revision 
under the old Act would lapse. Hence a revision Bled under the old Act before the Deputy Commis- 
sioner and pending at the time of the commencement of the new Act, cannot be construed as an appeal 
under the new Act and disposed ofassuch. The revision would lapse. The right ofrevision which was 
available to the assessee under the old Act, under section 12 (2) has been deliberately taken away by 
the Legislature. 


In such a case the Board of Revenue has power under section 34 of the new Act read with section 
61 (2) to revise the order of the Commercial Tax Officer made in appeal under section 11 of the old Act, 


In the case of sales of rice by the assessee in Madras to dealers in Travancore, delivery ofthe goods 
being outside Madras for consumption in Travancore State, when there is proof that there was deli- 
for purposes of consumption in the purchasing State, the Explanation to Article 286 (1) of the Cons- 
titution would apply and the sales are not taxable under the Madras General Sales Tax Act. 
Appeal against the order of the Board of Revenue, Madras, dated 25th July, 
1962 and made in B.P. Rt. No. 2981 of 1962. 


C. S. Chandrasekhara Sastri, for Appellants. 


G. Ramanujam, for Government Pleader (A. Alagiriswami), for Respondent. 

The Judgment of the Court was delivered by 

Srinivasan, J.—This appeal raises a question of some importance and calls 
for an examination of the saving provisions of the 1959 Madras General Sales Tax 
Act in their application to the proceedings that were pending on the date of the 
repeal of the 1939 Act. The facts are briefly these. 


There was an assessment upon the assessees for the assessment year 1955-56 
by the Deputy Commercial Tax Officer under the provisions of the 1939 Act. 
appeal was taken to the Commercial Tax Officer who was the Appellate Authority 
under that Act. It is not necessary to enter into the details of that appellate order. 
The order was made on 18th August, 1958. Under the provisions of the 1939 Act, 
the assessees had two alternative courses open to them. They could either appeal 
to the Tribunal from the order made by the Commercial Tax Officer on appeal, 
or move the Deputy Commissioner in revision under section 12 (2) of the Act‘and 
seek his intervention in respect of any order passed or proceeding recorded by the 
Commercial Tax Officer under sub-section (1) or any other provisions of this Act 
and against which no appeal had been preferred to the Appellate Tribunal under 
section 12-A. The revisional power of the Deputy Commissioner could, therefore, 
be invoked either in respect of an order made by the Commercial Tax Officer on 

“appeal against which a further appeal had not been taken to the Tribunal or in 
respect of an order made by the Commercial Tax Officer in the exercise of his 
powers of revision. In so far as the ap pellate orde: of the Commercial Tax Officer is 
concerned, the ' assessees could, therefore, (a) file an appeal to the Tribunal under 
section 12-A ; or (b) if they do not file an appeal to the Tribunal, they could move 
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the Deputy Commissioner by an. application and invoke his powers of revision. 
What the assessees did in the case was to file an application before the Deputy Com- 
missioner praying that the Deputy Commissioner might call for the order of the 
Commercial Tax Officer made on appeal and examine it in terms of section 12 (2) 
of the Act. 


This application of the assessees was pending before the Deputy Commissioner 
on the date when the 1939 Act was repealed and replaced by the 1959 Act and 
no orders were passed by the Deputy Commissioner thereon. 


While matters stood thus, after the passing of the 1959 Act, the Board of 
Revenue, in the exercise of its powers ofreyision under section 34.0f the Madras 
General Sales Tax Act of 1959, revised the orders of the Commercial Tax Officer 
made in appeal under section 11 of the 1939 Act. 


The contention of the assessees is that this order is erroneous and that the 
Board had no jurisdiction to make the order in question. Mr. Chandrasekhara 
Sastri; for the petitioners, urges that under the provisions of the 1959 Act the 
revision application which had been filed before the Deputy Commissioner should 
have been transferred to the Appellate Tribunal and that application should have 
received disposal as an appeal filed before Tribunal. He argues that the Board 
has no power of revision so long as the Appellate Tribunal is seized of an appeal from 
the order sought to be revised by the Board. Section 34 of the Act which confers 
certain special powers on the Board of Revenue clearly prohibits the Board from 
passing any order of revision under that section if the order sought to be revised has 
been made the subject of an appeal to the Appellate Tribunal. It is therefore con- 
tended that if by operation of the relevant provisions of the 1959 Act, the revision 
application filed before the Deputy Commissioner has to be regarded as an appeal 
filed before the Appellate Tribunal, the Board would not be competent to revise 
the order of the Commercial Tax Officer. The question is whether this contention 
is correct. - 


The 1959 Act made special provisions with regard to proceedings pending at 
the commencement of that Act. Section 61 of that Act by sub-section (1) thereof 
repealed the Madras General Sales Tax Act, 1939. This sub-section contains a 
proviso saving any right, title, obligation or liability already secured, accrued or 
incurred under the repealed Act. Sub-section (2) is in these terms : 

“Notwithstanding anything contained in sub-section (1) any a plication, appeal, revision or 
other proceeding made or preferred to any officer or authority under the said Act and pending at the 
commencement of this Act, shall after such commencement, be transferred to and disposed of by the 
officer or authority who would have had jurisdiction to entertain such application, appeal, revision or 
other proceeding under this Actifit had been in force on the date on which such application, 
appeal, revision or other proceeding was made or preferred :” 


The entire argument of Mr. Chandrasekhara Sastri for the appellants is based 
upon this provision. He claims that the revision petition filed before the Deputy / 
Commissioner which was pending on the date of the commencement of the 1959 ` 
Act should have been transferred to the appropriate authority who in such a case is 
the Appellate Tribunal. It seems to us that on an examination of the provisions of 
the Act and in particular the above sub-section, this contention has to be negatived. 


While undef the 1939 Act a person could either appeal to the Appellate Tri- 
bunal or move by way of revision before the Deputy Commissioner and canvass 
the correctness of an order made by the Commercial Tax Officer on appeal under 
section 11 of that Act, the 1959 Act effected a departure from that position. This 
Act gave no right to an assessee to move any authority by way of revision challeng- - 
ing an order made on appeal from an order of assessment. The order by the 
appropriate appellate authority, who corresponds to the Commercial Tax Officer 
under the 1939 Act, is under the 1959 Act made appealable only to the Appellate’ 
Tribunal. The right to move any revisional authority against that order has been 
expressly taken away under the provisions of the 1959 Act. The question then would 
arise as to what should happen to a revision petition which the assessees had filed 
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under the 1939 Act before the Deputy Commissioner, The contention of the learned 
Counsel for the assessees that that revision petition should assume the guise of an 
appeal because only an appeal is provided for under the new Act fails to impress us. 
It is true trhat sub-section (2) of section 61 states that a proceeding -under the old 
Act pending at the commencement of the new Act should be transferred to and 
disposed of by what may be broadly described as the corresponding authority under 
the new Act. Here the case, however, is that in so far as the proceeding that was 
pending was one by way of revision against an appellate order of the Commercial 
Tax Officer, no corresponding authority exists under the new Act. It seems to 
us that this position was ‘not unnoticed by the Legislature, for the direction that the 
pending proceeding should be transferred and disposed of is not one which stands 
unqualified. It can be so transferred’and disposed of only by the officer or authority 
who would have had jurisdiction to entertain such application, appeal, revision or other proceed- 
ing under this Act if it had been in force on the date on which such application, appeal, revision 
or other proceeding was made or preferred. Firstly, the use of the distinctive expres- 
sions application, appeal, reviston and or other proceeding made in no less than three places 
in this short sub-section inclines us to the view that each class of proceedings so 
indicated could not be construed to be included in another class of proceeding. 
The first inference is therefore, that a revision made under the old Act and pending 
at the commencement of the new Act could be disposed of only as a revision under 
the new Act ; next the officer or authority who could dispose of it after the passing 
of the new Act is one who if the new Act had been in force on the date of making 
the application for revision would have had jurisdiction to entertain that revision. 
As we have pointed out, under the new Act, there is no authority who could entertain 
a revision against an order made in appeal. If that is so, we are unable to see to 
whom, following the strict language of this sub-section, the revision petition that 
was pending could in law have been transferred. The argument of the learned 
Counsel that while two right, viz., one of appeal and one of revision, were available 
to the assessees under the old Act and only one right, viz., that of an appeal, is 
available to him under the new Act, the revision petition under the old Act should 
be construed as an appeal under the new Act and disposed of as such, derives no 
assistance from the manner in which this sub-section has been couched. 'The pro- 
visions of the new Act deliberately cut one of two remedies which were available 
under the old Act. The further argument that since all the rights which had accrued 
to the assessees under the 1939 Act are saved by the proviso to sub-section (1), they 
cannot be denied the relief which would have flowed to them as a result of that 
revision petition, does not appear to be sound. It is true that under that proviso 
to sub-section (1), the rights under the old Act were saved. But that is not to say 
that the Legislature had no competence to deprive a person of a right of appeal or 
revision. It is not a guarantee against future legislation affecting such rights. 
It is also noticeable that sub-section (2) starts by saying notwithstanding anything 
contgined tn sub-section (1). This clause, therefore, has the effect of cutting down 
certain rights which might have been guaranteed by the proviso to sub-section (1). 
We are therefore, driven to the conclusion that the right of revision which was avai- 
lable to the assessees under the old Act lapsed and it was undoubtedly the deliberate 
intention of the Legislature to take away that right. 


Learned Counsel has referred to Nathulal Chhotelal v. Deputy Commissioner of 
Sales Tax and another!, a decision of the High Court of Madhya Pradesh. It 1s true 
that this decision lays down the general rule that statutes are presumably prospective 
in operation unless the contrary is very plainly and unequivocally expressed or 
necessarily implied. It was also held that the impairment of a right of appeal by 
putting a new restriction thereon or Imposing a more onerous condition is not a 
mere matter of procedure. It impairs a substantive right and an enactment which 
does so is not retrospective unless it says so expressly or by necessary intendment. 


These general principles are well recognised. But in the particular case which was 





1. (1962) 13 S.T.C. 853. 
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before the Madhya Pradesh High Court, the Act aid not as far as we can see con- 
tain any provision analogous to scction 61 (2) of the Madras Act. On the other 
hand, sub-section (3) of section 52 of the Madhya Pradesh Act of 1959 provided that 
any Second Appeal pending at the commencement of the Act shall continue to be 
governed by the provisions of the repealed Act. Such a provision read along with 
the saving proviso which saved all rights acquired, including the right of 
appeal, was relied upon by the learned Judges to hold that a right of revision that 
had been given previously was in the nature of a vested right. But, in so far as, 
section 61 (2) of the Madras Act, 1959, is concerned, it provides for the disposal of 
pending matters only in the light of the new Act and by that authority who if the 
new Act had been in force on the date of the application would have been competent 
to dispose of it. This seems to us to express the necessary intendmentofthe Legis- 
lature that certain classes of proceedings should notwithstanding the saving clause 
to terminate. We are, therefore, satisfied that the revision application which the 
assessces had made under the 1939 Act to the Deputy Commissioner could not 
receive any disposal after the coming into force of the new Act, and that right of 
revision must be held to have lapsed. That revision could not be equated to an appeal 
before the Appellate Tribunal. It follows that the Board of Revenue was not by 
the terms of section 34 of the new Act read with section 61 (2) thereof prevented 
from exercising its revisional jurisdiction. 

On the petition coming on for further hearing, the Judgment of the Court was 
delivered by 

Srinivasan, F—The question that remains to be considered, after we 
had decided the preliminary point of jurisdiction in relation to proceedings 
. pending before the Deputy Commissioner on the date of repeal of the 
1939 Act, is whether in the case of the sales of rice by the assessee to 
dealers in Travancore State, there was delivery outside this State for the 
purpose of consumption in the Travancore State. Before the Board, a 
turnover of Rs. 86,300 and odd was in dispute. In respect of a turnover, 
of Rs. 2,395 aauuitiedly there is no evidence of any delivery. The Board, however, 
took the view that though these were inter-State sales, yet there was competence in 
the taxing authorities to bring these transactions of sale to tax, under the Madras 
General Sales Tax Act. But this period is prior to the decision in The Bengal Immunity 
Company, Lid. v. The State of Bihar and others1, and up to that date there is no dis- 
pute that the Explanation to Article 286 (1) (a) would really apply. That is the 
view that has been taken by us in several cases, on a detailed consideration of even 
later decision of the Supreme Court. It follows, therefore, that if there is proof 
that there was delivery for the purpose of consumption in the purchasing State, 
it should follow that the sale is not taxable under the Madras General Sales Tax 
Act. It was for the purpose of enabling the appellant to produce affidavits from 
the purchasers in Ernakulam that the matter was adjourned. 

The appellant has now produced affidavits from four dealers of Ernakulam 
covering a turnover of Rs. 60,917-14-0. This sum accordingly represents the turn- 
over of sales in which there was actual delivery for the purpose of consumption 
in the outside State. It should follow that this turnover in not liable to be taxed. 

With regard to the remaining part of the turnover Mr. Chandrasekhara Sastry 
claims at this distance of time he hag been unable to contact the dealers, that one of 
the dealers, one Anthru, had closed his shop about four years ago and that his 
whereabouts are not known. Another dealer one Verghese was unable to furnish 
an affidavit as his account books were not available. For these reasons it is urged 
that the appellant’s affidavit should be accepted as satisfactorily establishing that 
these transactions also fall within the scope of the constitutional Explanation to ~ 
Article 286 (1) (a). Weare, howeve1, unable to dc do. The result ss that this 
appeal is allowea to the extent indicated, that is to say, the turnover covered by the 
four affidavits mentioned above. There will be no order as to costs. 

P.R.N. i ——— Appeal allowed in part. 


1. (1955) S.Q.J. 672 : (1955) 2 M.LJ. (S.C.) 168: (1955) 2 S.C.R. 603. 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


Be PRESENT :—Mr. Justice K. SRINIVASAN: 
S. Appavoo Mudaliar .. Petitions" 
v. 
‘Special Deputy Collector for Land Acquisition, Town Planning 
Schemes, Madras .. Respondent. 


Madras Court-fees and Suits Valuation Act (XIV of 1955), section 51 and Schedue II, Article 3—Appli- 
cability and scope—Appeal undtr section 6 (4) (a) of the Madras Slum Improvement (Acquisition of Land) Act 
(XI of 1954)—Court-fes payable on Memor of Appeal. 

Madras Slum Improvement Act (XI of 1954), section 6 (4) (a)—-Appeal under as to compensation—Court- 
fee payable on Memorandum of Appeal. 

Interpretation of Statutes—Taxing statute—Rule of construction. 

Section 51 of the Madras Court-fees and Suits Valuation Act no doubt provides for computation 
of Court-fees payable on a Memorandum of Appeal against an order relating to compensation under 
any Act for the acquisition of property for a public purpose. But that section cannot in terms apply 
to an appeal under section 6 (a (a) of the Madras Slum Improvement Act as it does not involve a 
dispute regarding the award of any amount and there can be no question of a difference between the 
amount awarded and the amount claimed as contemplated by the latter part of section 51 of the Act. 


On an appeal under section Ag (a) of the Madras Slum Improvement Act, Court-fees will have 
to be paid under Article 3 of Schedule II of the Madras Court-fees and Suits Valuation Act and not 
under section 51. It cannot be the law that while a person disputing the compensation under the 
Land Acquisition Act is not called upon to pay any Court-fee, much less under section 51 of tuc Gourt- 
fees Act, a n similarly placed under the Slum Improvement Act should be called upon to pay 
any such Court-fee. 

A taxing statute has to be int ed strictly and its words have to be given their natura meaning 
without straining the language to ring in any particular case within its scope. There ig no ques- 
tion of any leaning in favour of the subject any more than there can beany weightage in favour of 
the Revenue. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Principal Judge, City Civil Court, Madras dated 6th Marcl, 1963 
and made on the Office Note in unnumbered O.M.A. against the order of the special 
Deputy Collector for Lana Acquisition, G.I.T. Scheme, Madras in JI 18101 


_ of 1960 dated grd July, 1962. 


r 


- A. Duraiswamy, for Petitioner. 

The Government Pleader (A. Alagiriswamt), for Respondent. 

The Court made the following ; 

OrperR.—Madras Act XI of 1954, The Madras Slum Improvement (Acquisi- 
tion of Land) Act, confers by section 3 thereof power upon the State Government 
to acquire land for the purpose of clearing or improving an area, where such area 
has been notified to be a slum area. A notification published under section 3 (1) 
vests the land in the State Government. Section 5 provides that every person whose 
right, title or interest in any land is acquired under the Act, shall be entitled to 
receive and be paid compensation as provided. Section 6 of the Act lays down that 
the amount payable as compensation shall be lesser of the two amounts : (1) an 
amount equal to five times the net annual average income derived from such nd 
during the period of five consecutive years immediately preceding the publication of 
the notice: (2) the amount that would have been payable as compensation under the 
Land Acquisition Act, 1894, in respect of such land, had such land been acquir- 
ed under that Act. The net average annual income has to be calculated in the manner 
and in accordance with the principles set out in the Schedule tc the Act. ‘The 
Po authority has to hold an enquiry in the prescribed manner and determine, 
or the purpose of computing the amount payable as compensation (1) the net average 
annual income and (2) the amount that would have been payable as compensation 
under the Land Acquisition Act, 1894. Under sub-section (3) of the section 6, the 
prescribed authority has to publish a notice in the Fort St. George Gazette setting 
out the amount so determined and calling upon every person interested to intimate 
(gp ne 

+ C.R.P. No. 695 of 1963. 24th March, 1964. - 
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before a specified date whether such person agrees to the amounts determined and » 
if not, what amount he claims to be the net average annual income or the amount 
that would be payable under the Land Acquisition Act, 1894. Sub-section: 
(4) (a) provides for an appeal to the Court, and it is in these terms: l 

“ Any person who does not agree to the amount of the net average annual income or to the amount 
that wodd. have been payable as com tion under the Land Acquisition Act, 1894, as determined 
by the prescribed authority under aaben (3) and claims a sum in excess of that amount, may 
Pa an appeal to the Gourt within thirty days from the date specified in the notice referred to in the 

section. ” 


Sub-section (b) provides for a Second Appeal on any question of law in certzin cases. 


The present Civil Revision Petition arises from the decision of the Principal 
Judge of the City Civil Court, Madras holding that the Court-fee payable on a 
memorandum of appeal under section 6 (4) (a) of the Act should be computed on 
the difference between the amount fixed as the net average annual income and the 
amount claimed in the appeal. The learned Principal Judge relied upon section 
51 of the Madras Court-fees Act in coming to this conclusion, It is the correctness. 
of that decision that is canvassed in this Revision Petition, the contention of the 
petitioner being that the appeal is not against the amount awarded but against, 
the computation of a different sum. That being so, section 51 will not apply and. 
the Court-fee payable on the memorandum of appeal must, according to the peti- 
tioner be only under Article 3 of Schedule II to the Court-fees Act. 

Section 51 of the Court-fees Act is in these terms : 

“ ‘The fee payable under this Act on a memorandum of appeal against an order relating to com= 
pensation under any Act for the time being in force for the acquisition of for a public purpose 
ean ae computed on the difference between the amount awarded and the amount ened by the 
appellant.” 

Article 3 of Schedule II, which according to the petitioner, is the relevant Article 
applicable to the present case, reads thus : 

“ A memorandum of a from an order, inclusive of an order determining any question under 
section 47 or section 144 of the Code of Civil Procedure, 1908 and not otherwise provided for, when 
presented (1) to any Court other than the High Court or to any executive officer other than the Board 
of Revenue or Chief Executive Authority—Re. 1.” 

The question to be decided is whether it is section 51 that would apply to the pre- 
sent case or the Article extracted above. 

__ The order of the Principal Judge is in these terms : 

~~ “Tt cannot be ed that the Slum ent Act is an enactment which provides for the 
acquisition of property for public purposes and that the order appealed against is an order which related 
to compensation within the meaning of the said section. It may be said that no compensation had. 
actually been awarded im this case, that the order had merely fixed the basis thereof and that the com- 
pensation would be awarded later by multiplying the amount fixed by five times. I am not however 
Inclined to uphold the technical objection. The term ‘ awarded ° may be legitimately construed to 
mean ‘fixed’. I therefore hold that the Court-fee payable in this case will be the difference between. 
the amount fixed and the amount claimed in appeal,” 

The last sentence is clearly erroneous, for the Court-fet is to be paid on the difference 
and is not the difference itself. But the underlying implication of the order is 
fairly clear. 


Before proceeding to examine the exact import of section 51 of the Court-fees 
Act, reference may be made to a few other provisions of the Slum Improvement 
(Acquisition of Land) Act. Section 7 of the Act provides for apportionment of 
compensation and states that where there are several persons interested, the pres- 
cribed authority shall determine the persons who, in its opinion, are entitled to the 
compensation and the amount payable to each of them. Sub-section (2) of section 7 
states that if there is any dispute as to the apportionment of compensation or as to 
the persons to whom it is payable, the prescribed authority may refer such dispute 
to the Court and the Court shall in deciding such a dispute follow so far as may be 
the provisions of Part III of the Land Acquisition Act, 1894. Section 8 deals in 
particular with the payment of compensation or deposit of the amount into Court. 
Section 8 (1) reads: : 
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‘The prescribed authority shall tender payment of the compensation to the persons entitled there- 
to and shall pay it to them”. 
Sub-section (2) provides for deposit of the amount ọf compensation into Court if 
the parties entitled thereto shall not'consent to receive it or the person is incompe- 
tent to alienate the land or if there is any dispute as to title to receive compensation 
or as to the apportionment of the compensation. It is noteworthy that.a dispute 
as to the adequacy of the compensation is not covered by this or any other provision. 
It is necessary at this stage to point out certain differences in the language employed 
in section 6 (3) of the Act and section-8 (1). While section 6 (3) empowers the 
prescribed authority to determine (1) the net average annual income and (2) 
the amount of compensation as payable under the Land Acquisition Act, 1894 and 
calls upon the persons interested to state whether they agree to the amounts deter- 
mined, section 8 (1) provides for the actual tendering of the amount computed 
to be the amount of compensation payable to the persons entitled. The Act no- 
where uses the expression ‘ award’ in the sense of an award that is made by the 
acquiring authority under the Land Acquisiticn Act, 1894. Decisions have laid 
it down that an award even under the Land Acquisition Act, 1894, is only an offer 
and when section 8 (1) of the Slum Improvement Act provides for offering the 
amounts to the persons interested, it seems reasonable to hold that that offer is in 
the nature of an award. The distinction in the language employed between sections 
6 (3) and 8 (1) of the Act is very material, for, upon a proper understanding of 
that distinction rests the determination of the further question whether section 51 
of the Court-fees Act would apply to an appeal under section 6 (4) (a) of the 
Slum Improvement Act. l 

Itis common place that a taxing statute has to be interpreted strictly. There 

can be no question of leaning ix favour of the subject any more than there can be 
any weightage in favour of Revenue. If the facts of any particular case fall clearly 
within the language of the taxing provisic n, then the subject cannot escape. Equally 
if the facts of the case will not fit in with che language employed in a taxing provisicn, 
the subject will be out of it. The words of taxing provision have to be given their 
natural meaning and no strained construction should be placed upon the language 
in order to bring in any particular case within its scope. 


Turning now to section 51, it is true that the order determining the amount 
specified in section 6 (3) of the Slum Improvement Act may be termed an order 
relating to compensation, under any Act for the time being inforce for the acquisi- 
tion of property. Even assuming so much, the next question is whether the later 
part of the provision is satisfied. 

It requires that the fee payable shall be computed on the difference between 
the “amount awarded” and the “amount claimed” by the appellant. It is 
the contention of Mr. A. Doraiswami that the stage of an award has not been 
reached in the proceeding and until an offer is made under section 8 (1) of the Act, 
there is no amount which can in law be said to have been awarded. The stage 
at which the matter reaches the civil Court by way of an appeal under section 6 
(4) (a) is only at the stage of determmation of the two amounts relevant to the com- 
putation of the compensation. Though it is true that the quantum of compensa- 
tion is reached by a mechanical multiplication of the net average annual income 
by five times, of the amount that would be awardable under the Land Acquisition 
Act if that amount should be less, nevertheless, there has been no award, and no 
amount having been awarded, the latter part of section 51 will not apply. On 
the other hand, it is pointed out, Article 3 of Schedule II clearly covers all appeals 
“ not otherwise provided for? when presented to any Court other than the High 
Court. Notwithstanding therefore, that an “order relating to compensation ” 
is specifically mentioned in section 51 since the dispute is not with regard to the 
amount awarded but only with regard to the determination of a different sum, so 
it is argued, section 51 does not apply. 

Learned Counsel appearing for the Government Pleader contends on the other 
hand that since the amount determined as the net average annual income virtually 
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determines also the quantum of compensation, “ amount awarded” appearing 
in section 51 must have been the amount determined to be the com ensation pay- 
able. It is urged that when once the net average annual income has determin- 
ed. there is no further step to be followed in the computation of the amount to be 
awarded as compensation and therefore, the dispute is really with regard to the 
amount awarded. ee 


I am unable to accept the contention on behalf of the Revenue. As I said, 
the expressions have to be given their normal meaning. When a provision speaks of 
an amount awarded, it means that a certain sum has been offered as compensation 
to the person interested. Had the Slum Improvement Act made no provision 
for the making of such an offer independently of the provisions contained in section 6 
of the Act, the argument on behalf of the Revenue may have some force. But, as I 
have pointed out, section 8 (1) of the Act specifically provides for offering the amount 
to the persons interested. That is the stage at which the amount is awarded. It 
cannot be said, therefore, that the mere determination of the net average annual 
mcome or some other figure, which is but a step towards the ascertainment of the 


quantum of compensation is the same thing as an award of the amount of compensa- 
tion. 


There is no direct authority. Learned Counsel on behalf of the titioner hag 
referred to certain decisions.” In Hirji Verji v. Government of Bombay', the interpreta- 
tion of section 8 of the Court-fees Act of 1870 was in question. That provision is 
in terms identical with section 51 of the Madras Court-fees Act. The Point that 
had to be decidecd was whether an award of an arbitrator under section 19 of the 
Defence of India Act fixing the amount of compensation is or is not an order within 
the meaning of section 8 of the Court-fees Act. The learned Judge pointed out 
that section 8 of the Court-fees Act is not a charging section and that it merely 
provides a rule for computing the ad valorem Court-fee payable in certain classes 
of cases on the assumption that under some other provisions of the Act a fixed fee 
is chargeable. The expression ‘order’ appearing in section 8 of the Cow t-fees 
Act was held by the learned Judge to mean an order which has the force of a decree. 
Since an arbitrator is not a Court, an award made by him would not be an order 
in the sense stated. In The Crown v. Chandhraban Lala, a similar question arose. 
There also it was the award of the arbitrator under section 19 of the Defence of 
India Act that was in question, and the appeal was by the Government, for reducing 
the compensation awarded. A Bench of the Nagpur High Court approved of 
the principle of the Bombay decision referred to earlier and held that since the award 
of the arbitrator cannot be deemed to be an order within the meaning of section 8 


of the Court-fees Act, that provision would not apply, and that the Court-fee payable 
would be the fixed Court-fee prescribed in Schedule II to the Court-fees Act. ‘These 
two decisions appear to support the contentions of the petitioner, though it was 
upon the interpretation of the expression ‘ order’ that the decisions proceeded. 
Learned Counsel also referred to another decision which is against him. That is 
Satya Charan v. State of West Bengal®. In that case, a single Judge of the Calcutta 
High Court did not agree with the Bombay decision. His reasoning was that the 
expression ‘ order ’ is not used by itself in section 8 of the Court-fees Act but is qua- 
lified by the further expression ‘ relating to com tion under any Act for the 
time being in force.’ That being so, the learned Tudge thought that the expression 
‘ order’ in section 8 need not necessarily be an order of the nature specified in 
section 8 (14) of the Code of Civil Procedure. The learned Judge’s view was that 
an award through the medium of an arbitrator under section 7 of the Requisitioning 
And The Acquisition of Immovable Property Act is an order within the meaning 
of section 8. None of these decisions to my mind affords any real assistance for 
the determination of the question that arises in this Civil Revision Petition. Giving 
‘every word in section 51 its appropriate meaning, I am of the view that the dis- 
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pute which is-brought before the Court under section 6 (4) (a) of-the Slum Improve- 
ment Act, though it may arise out of an order relating to compensation, does not 
involve, a dispute regarding the award of any amount, and that being so, there can 
be no question of a difference between the “ amount awarded ” and the “ amount 
claimed.” The latter part of section 51 cannot in terms be applied to a case like. 
the present. 


The learned Principal Judge thought that it was a technical objection that 
was raised by the petitioner. That view cannot be supported. A party affected 
by a taxing provision is entitled to demand that the terms of the Statute should be 
strictly construed and if such a construction does not bring him within the terms 
of the section, he cannot be subjected to the tax. An objection of that kind is nota 
technical objection. ° 


It is not denied that in a proceeding under the Land Acquisition Act, 1894, 
where a person interested objects to the quantum of compensation and claims a 
larger amount, he makes an application to the acquiring authority and that autho- 
rity makes a reference under section 18 of the Land Acquisition Act to the Court 
and the Court thereupon proceeds to determine the correct amount of compensa- 
tion. The dispute in such a case relates to the quantum of compensation, the inte- 
rested party claiming a large amount than that awarded by the Acquiring Officer. . 
The position there is precisely the same as that which obtains in a dispute with 
regard to the determination of the amount specified in section 6 (3) of the Slum 
Improvement Act though this dispute is not directly against the quantum of com- 
pensation. I have already pointed out that this Act contains no provision for an 
appeal -or a reference, regarding a dispute about the quantum of compensatior 
as such. Had it been a case of an acquisition under the Land Acquisition Act, 
the person interested who raises the dispute with regard to the amount of compensa- 
tion is not called upon to pay n Court-fee. He has only to make an application 
to the Acquiring Officer asking for a reference to be made to the Court. If it is 
the view that section 51 applied to the instant case and the person interested should 
pay Court-fee on the difference between the amount awardable as compensation 
on the basis of five times the net average annual income as determined by the pres- 
cribed authority and the amount claimed by the petitioner, then a person whose 
property is being acquired under the Slum Improvement Act is called upon to pay 
Court-fee, while a person whose property is acquired under the Land Acquisi- 
tion Act has to pay no Court-fee for an adjudication about the quantum of com- 
pensation. The two persons are similarly situated and there is no reason why the, 
provision should be so interpreted that it casts a burden upon the one and not upon 
the other. This also seems to me to be relevant to coustruing the precise scope 
of section 51 of the Qourt-fees Act. 


In the view that I have taken, the proper Court-fee payable upon the memo- 
randum of appeal under section 6 (4) (3) of the Slum Improvement Act is under 
Article 3 of the Schedule II to the Court-fees Act. The order of the Court below 
is set aside. The petition is allowed‘ with costs. 


R.M. Petition allowed. 
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IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction). 
PRESENT.—MR. Justia K. SRINIVASAN. 
A. Ramaswamy Jadaya Goundar and another .. Petitioner* 


U. 


The Regional Inspector of Municipal Councils and Local 
Boards, South Arcot at Cuddalore and another .. Respondents. 
Madras Village Panchayats Act (X of 1950), sections 3 (1) and 127 AG *Applicabilitp— Village ”— 
Meaning of—Forest area with very few inhabitants—Declaration as village—Validity—If affects rights of Jagir- 
dars existing in the village and violates Artiles 19 of the Consiitytion. 
There is no warrant for holding that the Madras Village Panchayats Act was intended to apply 


to well-recognised villages with a revenue administration and not to an area which is almost entirely 
a forest area with a few inhabitants here and there. Section 3 9 of the Act envisages even local 
areas, where there are no revenue villages to be declared to be a vil age for the purposes of the Act. 


Any local area can be declared to be a village under the Act, and there can also be a notification 
under section 127 (2) combining several villages into one unit for the purpose of constituting a 
Panchayat. A Panchayat is formed only for the purpose of local administration and the} adminis- 
tration of the villages alone would vest in the Panchayat. There is in such notification to 
attempt to.interfere with the personal lawful rights of the Jagirdars, and the formation of Panchayat 
wul not affect the existing rights of the Jagirdars or proprietors and will not violate Article 19 of 
the Constitution. 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith, the High Court 
will be pleased to issue Writs of certiorari calling for the records relati to the Noti- 
fication issued in the Fort St. Geo Gazette, Supplement to Part II, Schedule 2 
dated 22nd November, 1961, regarding Kariyalur anchayat and Pudupalappattu 
Panchayat and quash the same. 


V. Vedantachari, for Petitioner. 
S. Mohan, for Additional Government Pleader on behalf of the Respondents. 
The Court made the following 


ORDER.—In the South Arcot, there are certain hill villages. One of these is 
known as Jadayagoundan Jagir and another Kurumbagoundan Jagir. According 
to the Manual of Salem District, these hill estates, as they were called, belonged to 


in connection with the Kavali offices of the Poligars. These offices were abolished 
in F. 1216. Apparently, the services attached to the grant bad ceased to exist. 
At the time of the Inam Commission, it was stated that the inams appeared to have 


known. There were proceedings in the office of the Collector of the year 1813. 

declaring that the proceeds of the hill villages were not to be added to the govern. 

ment account and that they should be enjoyed by the Poligar himself. But the 

Inam Commissioner imposed a quit rent of one-eights of the whole income of these 
es 


In his proceedings under section 127 (2) of the Madras Village Panchayats 
Act, 1950, the Regional Inspector of Municipal Councils and Local Boards declared 
the local area specified in Scheule I to the notification to be a village for the purpose 
of the Madras Village Panchayats Act. He specified the number of villages which 
were to form the Panchayat and directed also the area to be divided into wards. 
Such a notification was issued forming Kariyalur Panchayat which included 44. 
villages comprising the Jadayagoundan Jagir. In a like manner, a notification 
was issued forming Pudupalapattu Panchayat covering 41 villages forming Kurum- 
bagoundan Jagir. 


*W.P. Nos. 16 and 17 of 1962. * 2lst April, 1964. 
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In W.P. No. 16 of 1962, the petitioner is the owner of Jadaya goundan Jagir. 
‘The petitioner in W.P. No. 17 of.1962 is the present owner of Kurumbagoun 
Jagir. In these petitions, the notifications issued by.the Regional Inspector of 

unicipal Councils and Local Boards, South Arcot, are-attacked as wholly with- 
out jurisdiction. The facts set. out. in the affidavits accompanying these petitions 
are almost identical. According to the petitioners, these jagirs remained unassessed 
even long after the advent of the British Government and did not come under consi- 
deration during the general resumption of Poligar’ lands in F-1216.. The Inam 
Commissioner confirmed the villages as if they were inam villages... The Jagadirs’ 
income was derived from the imposition of taxes on ploughs, levy of poll-tax and 
income from forest produce. Each jagir consists of some groups of villages but, 
according to thesé petitioners, thésé villages are nothing but haphazard collec:ion 
of huts. The villages have no defined boundaries. The location of the villages 
also changed from time to time following the shifting cultivation which is a feature 
ofthese hills. It is stated that in several so-called .villages, less than a dozen 
persons live. A group of about ten villages is in charge of a Moopan, who collects 
the revenue which the Jagirdar is entitled to collect. There exi»ts a local organisa- 
tion for each group of ten villages. There is one authority known as the Nattar, 
who grants permission to the inhabitants of the hills for marriages. These persons 
are under the contral of the Jagirdar. It is claimed that there are no village officers. 
Full proprietory ownership of the hills vests in the Jagirdars and the inhabitants of 
the hills have only certain customary rights. There are in fact no villages and no 
village sites. There are no public roads or pathways. In this state of things, it is 
contended by the petitioners that the provisions of the Madras Village Panchayats 
Act cannot be applied to this area. The petitioners urged that the Act is intended 
to be applied only to recognised local areas which constitute revenue villages which 
have all’ the features of a village as generally understood. Reference is made in 
the affidavit to the functions of a Panchayat as embodied in the provisions of the 
Act and it is urged that in the case of these hill villages, these functions can hardly 
be performed. The entire area is forest area which belongs absolutely to the Jagir- 
dars and the creation of Panchayats would, according to the petitioners, interefere 
with the rights of the Jagirdas to these forests. It is contended again that the 
notification of the entire jagir as single Panchayat village is opposed to the provisions 
of the Act. Equally, the division of the area into wards, each ward consisting of 
certain number of villages, is said to be not in consonance with the scheme or the 
underlying policy cf the Act. The more important aspect of the objection of these 
petitioners is that in the guise of applying the Madras Village Panchayats Act 
to the area, it is sought to deprive the Jagirdars of their right of proprietorship in 
these areas. It is stated that with the formation of the Panchayats, there would 
be a vesting in the Panchayats of prombokes, communal lands and the like, which 
do not really exist in this area. Since the entire area is claimed to belong to the 
Jagirdars, the application of the Act with the consequences indicated would amount 
to confiscation of the property of thè Jagirdars- in violation of Articles 31 and 19 
of the. Constitution. Itis on these grounds that the notifications are challenged 
as in excess of the powers of the authority 


On behalf of the State of Madras, the counter-affidavit sets out the nature of 
the villages. It is admitted that no survey of the fields within the hill tracts was 
undertaken, though there was a general survey defining the boundaries of the 
entire Kalroyan Hills of South Arcot, North Arcot and Salem Districts. These 
Jagirs-are part of these Kalroyan Hills. It is claimed that the Inam Commissioner 
‘ssued title deeds to the Jagirdars and the jagirs are held on payment of quit rent 
to the Government. It is urged in the counter-affidavit that the petitioners are 
entitled to enjoy only the proceeds of the hill villages and that they have no right 
whatsoever to the soil itself. The right of the Government over the jagir areas 
has been acknowledged by the Jagirdars themselves by agreeing to pay quit rent. 
It is denied that there are no villages. There have been inhabited localities in 
this area for several generations. The application of the Panchayats Act in.these 
circumstances is not opposed to the provisions of the Act. - ‘The principal contention 
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of the respondent is again, that, since the administration of the villages alone will 
vest in the Panchayat, whatever other rights the Jagirdars one have in the matter 
of deriving income from the jagirs or such customary.contro 


area can be declared to be a v 
tion combining several villages into one ‘unit for the purpose of constituting a.Pan- 
-chayat. It is urged accordingly that the notifications are not in excess of the powers 
conferred by the Madras Village Panchayats Act, and in view of what has been 
stated with regard to the personal rights of the Jagirdars, it js contended that there 
is no violation of either Article 19 or Article 31. , 


Mr. Vedantachari, learned Counsel for .the petitioners, has referred to the 
‘history of these jagirs as found in the Manual of the Salem District and also indicated 
in the proceedings of the Inam Commissioner. His argument is that the Madras 
Village Panchayats Act was intended to apply only to revenue villages. By revenue 
villages what is apparently meant is that there should be ar izable unit as a 
village with proper revenue administration with the necessary Officers looking after 
such administration. According to him, these are only forests over which the 
Jagirdars alone have got any’ rights.’ Custom has established that the Jagirdar 
is entitled to collect a poll-tax from yy person settling in that area and also to 
collect a plough tax for the cultivation of any portion of the jagir. There has been 
shifting cultivation and no fixed settlements which could be regarded even remotely 
as villages. When such features as one normally expects of a village do not obtain, 
so argues Mr. Vedantachari, where are the villages in respect of which the Panchayat 
can be created ? Reference has been made to the fact that though certain places 
go by local names as indicated in the notifications, there has been no survey at all, 
and the boundaries of the villages are not also known. Reference has also been 
made to be Preamble to the Act. In the Madras Village Panchayats A ct, 1950, the 
Title of the Act is 


“an Act to make better provision for the administration of village affairs by Panchayats ” 
and the Preamble reads 


“ Whereas it is expedient to make better provision in a separate enactment for the administration of 
village affairs by Panchayats.” 


‘ Vilage’ has been defined to mean “any local area which is declared to be a 
village under the Act.” The various provisions of the Act have been broadly 
referred to, to show that what is intended by this Act is to bring into existence 
an organisation such as a Panchayat for the purposes of local administration. But 
where, according to Mr. Vedantachari, there is no defined village, no 
permanent settlements of any description, and except for local names, no indicia 
of any village existing, the attempt to apply the Act is virtually an abuse of power. 
It is argued that the Act contemplates certain properties being vested in the Pan- 
chayat. By Chapter IT of the Madras Village Panchayats Act, 1950, public roads 
and communal property can be vested in the Panchayats. The Panchayat is 
given the power to regulate the use of poromboke and communal lands. Tt is 
virtually E eis in the instant case, so it is claimed, to vest anything in the 
Panchayat, ‘because the entire property comprised in the jagirs belongs only to the 
Jagirdars. It is a device, it is claimed., to divest the ownership of the Jagirdars 
by the introduction of the Panchayats. 


Mr. Vedantachari has also traced the development of legislation starting with 
Act IV of 1871, which appears to have been the earliest attempt to constitute local 
boards for the administration of funds for expenditure on objects of local public 
utility and importance. This was followed by Act V of 1884, the Madras Local 
Boards Act. Such local boards were, according to the Preamble to that Act, formed 
among other objects, ‘for objects of public utility celculated to promote the health, 
comfort and convenience of the inhabitants of such local areas. Several allied Acts, 
such as Act IT of 1894, the Madras Proprietory Estates. Village Service Act, IV 
of 1897, the Madras Survey and Boundaries Act, and Act I of 1908, have 
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been referred, to more with a view to show that none of these enactments was at 
any point of time ever sought to be applied to these jagirs than for any other purpose: 
It is claimed that for the first time an attempt has been made, an attempt which 
really seeks to put an end to the Jagirdars’ personal rights to these jagirs. 


At the outset, I may state that the principal apprehension of the petitioners 
appears to be that their personal rights, or such rights as were granted to them in 
the Inam proceedings would be interfered with. What exactly those rights 
are it is not possible to determine in these writ proceedings: Whether the 
large claim that is made, by these petitioners, that the entirety of the lands, including 
the right to the soil, belongs to them, is correct or not, it is not necessary to go into. 
The statement in the counter-affidavit that the Panchayats are sought to be formed. 
only for the purpose of the local administration, and that'there is no, attempt at 
interference with the lawful right of the Jagirdars has, in the circumstances to be 
accepted. I am unable, therefore, to agree with Mr. Vedantachari that by the 
formation of the Panchayats anything has been or will be done which will affect 
the rights guaranteed to the petitioner under Article rg or will amount to depriva- 
tion of property without compensation. That part of the argument therefore 
fails.  - 

Nor am I able to see any force in the contention that the Act is not intended 
to apply to an area of this description. This argument again stems fiom the state- 
ment in the affidavit that this area is almost entirely a forest area with a few habita- 
tions here and there, which, though going by the name of villages, have none of 
the attributes of a village. The contention that the Village Panchayats Act was 
intended to be applied to only well-recognised villages with a revenue administra- 
tion finds no support from the provisions. Section 2 of the Act defines a village to 
mean any local area which is declared to be a village under the Act. A revenue 
village is also defined herein and it means: 

_ “any local area which is recognised as a village in the revenue accounts of the Government after 
excluding therefrom certain areas specified in the definition. ” 

Similar definitions are found in Madras Act XXXV of 1958. Section 3 (1) of 
the Act of 1950 empowers the Inspector to declare every local area comprising 
revenue village or villages or any portion or portions thereof, to be a village for 
the purpose of this Act and specify the name of such village. This provision is 
really in two parts. There could be a local area comprising a revenue village or 
villages which can be declared to be a village for the purposes of this Act ; or there 
can be a local area or any portion of such local area which can be declared to be a 
village for the purposes of this Act. The latter part of the provision accordingly 
envisages even local areas where there are no revenue villages to be declared to 
be a village for the purposes of this Act. Therefore, the argument that only revenue 
villages are contemplated to be taken into a local area for the purpose of constitution 
of a Panchayat is not supported by the wording employed in section 3 (1) of the Act. 


Mr. Vedantachari argues that having regard to the intendment of the Act, 
as indicated by the Title and the Preamble, the contention that only revenue vi 
can be formed into Panchayats is supported thereby. While undoubtedly the 
Preamble and the Long Title to the Act can afford indications in order to appre- 
ciate the scope of any discretion conferred upon any authority by any particular 
= provision in the Act, in this case, I am unable to agree that the Preamble discloses 
that only revenue villages can be formed into Panchayats. Nor can such conclusion 
be reached on an examination of the course which legislation has pursued with 
regard to local administration. I am accordingly of the opinion that this contention 
also has to fail. 


I must emphasise that as stated in the counter-affidavit of the State of Madras, 
whatever rights the petitioners have with regard to the Jagirs are not attempted 
to be interfered with merely by the creation of the Panchayats. What those rights 
are cannot be settled in these writ proceedings. Itis for the petitioners to establish 
the extent of their rights if, on any occasion, there should be any interference with 
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such rights as they conceive to be theirs. But, at this stage, apart from the appre- 
hension which the petitioners have that their rights may be interfered with, the 
action of the authority in notifying the local areas as Panchayats has neither directly 
nor indirectly interferred with those rights. But, on the question of the jurisdiction, 
there is no doubt that the authority had ample jurisdiction under section 3 of the 
Act to issue the notification. : 

Both: the petitions fail and are dismissed. 

There will however be no order as to costs. l 

P.R.N. — Petitions dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
PRESENT :—MR. S. RAMACHANDRA Iver, Chief Justice. 


M. Kandaswami and another l „e Petitioners* ` 
U. 
N. K; Arumugham i .. Respondent. 


Madras Cultivating Tenants Payment of Fair Rent Act (XXIV of 1956)—Rules under—Rule 8—Tocal 
inquiry by Revenus Inspector—Nature of—Presence of parties—If necessary. 

Rule 8 of the Rules framed under the Madras Cultivating Tenants Payment of Fair Rent Act 
1956, expressly authorises the Rent Court to ae a Revenue Inspector to make a local inquiry and 
-collect relevant data and submit a report. e Revenue Inspector in making his report under the 
above provision is not functioning as a Judicial officer and it cannot be said that there is anything illegal 
in his obtaining information from neighbouring landlords when the parties are not present. The 
evidence furnished by his report is in the nature of an expert evidence and not a judicial order. ‘The 
parties are given an opportunity to challenge the correctness of such report by means of objections 


thereto. 

Though it will be prudent for the Revenue Inspector to make an enquiry and collect relevant 
data in the presence of the parties concerned, it cannot be said that such an inquiry is in any way 
illegal if it is not done in the presence of the parties concerned. 

Petitions under section 11 of Madras Act XXIV of 1956 read with 
‘section 115 of Code of Civil Procedure, Central Act V of 1g08 praying the High 
Court to revise the order of the Court of the Rent Tribunal of Coimbatore (Dis- 

trict Munsif of Coimbatore) dated 11th December, 1962 and made in Rent Appeal 
No. 14 of 1962 (F.R.P. No. g of 1961 on the file of the Fair Rent Court, Pollachi). 


M. R. Narayanaswami, for Petitioners in Q.R.P. No. 363 of 1963 and for 
Respondents in C.R.P. No. 718 of 1963. 


P. Sherafudain and S.M. Amjad Nainar, for Respondenc in C.R.P. No. 363 of 
1963 and for Petitioner in C.R.P. No. 718 of 1963. 


The Court made the following 


OrpER.—These two Civil Revision Pevitions are respectively filed by the tenants 
and the land-lord in respect of 32-24 acres of garden and dry land in Negamam 
village, Pollacni taluk, Coimbatore District against the appellate order fixing fair 
rent. The property In question was leased out on 23rd April, 1957, by the land- 
‘lord to the tenants on a cash rent of Rs. 2,680 per annum. It appears that since 
then, a number of cocoanut trees on the lands had begun to yield fruit and so the 
‘land-lord filed 21 application before the Rent Court for fixation of fair rent claiming 
that Rs. 10,850 would be the proper rent. The tenants naturally opposed this 
application. But the Rent Court assessed the fair rent at Rs. 6,086. n appeal 
the Rent Tribunal was not prepared to accept that figure and so it reduced it to 
“Rs. 5,000. Both the tenants as well as the Jand-lord feel aggrieved by the fixation of 
this amount as fair rent and have filed these two Civil Revision Petitions. : 


‘The contention of Mr. M.R. Narayanaswami on behalf of the tenants is that 
‘there has been a serious irregularity committed by the Rent Court in recelving evi- 
‘dence which is not admissible and being influenced by such evidence. Purporting 
nee LL A 


‘* C.R.P. Nos. 363 and 718 of 1963. ` 24th April, 1964. 
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to act under-Rule-8 of the Rules framed under -the Madras ‘Cultivating Tenants 
Payment of Fair Rent Act, 1956 the Rent Court appointed the Revenue Inspector 
of the village to make a local enquiry with a view to collect data. It appears that 
the Revenue Inspector, besides collecting the necessary and relevant data also made 
enquiries of the neighbouring land owners about the rent. This enquiry,-it is 
stated was done: behind the! back of the tenants and that, therefore, the entire report 
should be excluded from consideration which however was not done. Rule 4 (1) 
gives the Rent Court and the Rent Tribunal certain powers exercisable by a civil 
Court. They have also power inter alia to make local inspections. ‘This power is, 
independent of the power conferred on the Rent Court under Rule 8. That says : 
_ In hearing an application under the Act the Rent Court shall have also power to depute any. 
Officer of the Revenue Department not lower than the rank of a Revenue Inspector to make local 
enquiry and inspection and to collect relevant data. The Officer shall submit a report of such enquiry 
and inspection in writing and this report shall be part of the evidence in the case. ‘ 
Provided, however, the parties to the proceeding shall be entitled to be furnished with copies thereof 
and shall have liberty to file objections thereto and the Rent Court shall consider this report together 
with the objections thereto in passing orders on the application.” eo 
It will be seen from the foregoing provisions that the Revenue Inspector is 
expressly deputed to make enquiries. But at the same time itshould be noticed 
that in so doing he is not functioning as a judicial officer. It cannot be said that 
obtaining information from the neighbouring landlords at a time when either of the 
parties was not present is in any way illegal. It can rightly be said that such en- 
quiry by the Revenue Inspector for collecting relevant data should ordinarily be 
done in the presence of the parties concerned. It will be prudent to do so. But 
where it is not so done, it cannot be said that such an enquiry is in any way illegal. 
The evidence furnished by his report is the original evidence of an expert as it were 
and not a judicial order. The rule itself prescribes that his report will be admissible 
in evidence. The party is given an opportunity to challenge the correctness of the 
report by means of objections thereto.” If in any particular case it is found that 
che report of the Revénue Inspector is either one-sided or is based upon materials 
which are not relevant, it will undoubtedly be open to the party co bring it to the 
notice of the Court. . Such objections were filed in the present case. The Rent 
‘Court as well as the Rent.Tribunal have considered those objections and they have 
accepted the report of the Revenue Inspector. I am unable to see any error in the 
procedure or in what the Revenue Inspector or the authorities below did. There is; ` 
therefore, no substance in the contention now urged on behalf of the tenants that 
there was no proper material before the authorities under the Act for increasing the 
tent stipulated ‘in the lease deed. The assessment made by the Tribunal was 
perfectly within its jurisdiction: and not being vitiated by any serious error has to 
be accepted.  _ 7 + į 
= I find very little merit in the objection of the landlord to the assessment of fair 
rent made under the Act. It was within the jurisdiction of the Rent Tribunal 
as the final authority to fix the fair rent. It has not been shown that the amount 
fixed by the Rent Tribunal is in any way opposed to any principle of law. The 
landlord's petition will also have to fail. In the result both the Civil Revision 
Petitions are dismissed. But there will be no order as to costs. A s 
RM. Petitions dismissed. 


“ft 
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“° IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
ee PRESENT :—MR. JUSTICE P. S. KAILASAM. 
A. P. Husain Khan 
0. i 
The Registrar of Companies, Madras” .. Respondent. 
Companias Act (I of 1956), section 269—Construction and Existi ny having 
Managing pce A pile person as Managing Dacor of serene of AG Doe 
of Centrat Government—Necessity— ing PA 1960)—Efeci a E bh Aci signing 
statement as Managing Director before approval o appointment—O ferce—Sectiog 628—Applicability. 
Section 269 of the Companies Act, 1956, would cover only cases of appointment of a Managing 


Director for the first time after the commencement of the Act and not cases of appointment of a pe 
cular person as a Managing Director after the commentement of the Act, when the company had a 


Petitioner* 


ing Director even before the Act came into force. Hence the approval of the Government of 
India would be necessary only in a case when the office of the Managing Director was created for the 
first time after the Act came into force and a person appointed to that office and not to an appoint- 
ment of a named person as ing Director after the Act in the place of another person who held 
that office before the Act. 

Difference between section 269 of Act (I of 1956) and section as amended by Act (XLV of 
1960 pointed out. 

A person appointed as Managing Director of a company after the commencement of the Act, 
where the company had a Managing Director before would not therefore be gui ty of an offence of 
making a false statement under section 625 of the Act, if he signs a balance ect, return or other 
statement as Managing Director, after his appointment, though his appointment had not been appro- 
ved by the Central Government because section 269 before its amendment in 1960, would not be 
attracted to such a case. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Judgment of the Fourth Presidency Magis- 
trate of the Court of the Presidency Magistraie, George Town, Mrdrasin C. C. 
No. 1480 of 1963. 


S. Ramalingam, for Petitioner. 
N. Srivatsamani, for Public Prosecutor on behalf of the State. 
The Court made the following 


. ORDER.—This petition is filed against the conviction and sentence imposed om 
the petitioner by the Fourth Presidency Magistrate, G.T., Madras. The lower Court 
found that the petitioner submitted certain records to the Registrar of Companies 
with some particulars knowing-them to be false and sentenced him to imprisonment 
till the rising of the Court and a fine of Rs. 50 on each of the counts. The facts. 
of the case relevant for the disposal of this petition may be stated as follows : The 
petitioner was appointed as Managing Director by a special resolution of the com- 
pany on 10th June, 1956. He made an application to the Government of India for 
approval of his appointment as managing director under section 269 of the Companies 
Act in Form No. 25. The Government of India called on the petitioner to pro- 
duce the audited accounts of thecompany. But the petitioner declined to produce 
them as, according to him, the documents called for need not be produced under 
section 269. There was protracted correspondence between the petitioner and the 
Government of India between 1957 and 1961 and no decision of the Government 
of India was communicated to the petitioner. During the pendency of this matter- 
the petitioner submitted three returns Exhibit P-32, dated 31st December, 1957,. 
the balance-sheet of the company, Exhibit P-33, dated 24th July, 1959, the Annual 
Return of the company and Exhibit P-34, dated 24th November, 1958, the Return, 
of allotment of shares of the company. In all these documents, Exhibits P-32, 
P-33 and P-34, the petitioner signed his name as the Managing Director of the 
company. The petitioner was again re-elected for five years as Managing Director 
on 10th June, 1961. The petitioner applied for approval under section 269 of the 
amended Act and his appointment was approved by the Government in December, 
1962. It is the contention of the prosecution that the petitioner is guilty under sec- 
Q Vv—vwWwvX—— ee 


*CrLR.C. No. 1652 of 1963. 7th August, 1964, 
Crl. R. P. No, 1602 of 1962, . 
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tion 628 ofthe Companies Act in that he made statements in Exhibits P-32 to 34 that 
he was the Managing Director knowing them to be false. 

Section 269 was amended in the year 1960. As the petitioner was appointed 
as the Managing Director in 1956 we are concerned with section ‘269 as ‘it’ stoéd 
before the amendment of 1960. Section 269 before amendment reads thus : 

“« Appointment of managing or whole-time director to require Government approval.—In the 
case of a public company ora private company which is a subsidiary of a public company, the 
appointment of a managing or whole-time director for the first time after the commencement of 
this Act in the case of an existing company, and after the expiry of three months from the date of 
its incorporation in the case of any other company, shall not have any effect unless approved by 
the Central Government ; and shall become void, if, and in so far as it is disapproved by that 
Government.” i oo ee 


The appointment of the petitioner as Managing Director was on 10th June, 1956, 
after the commencement of the Act. It was contended by Mr. Ramalingam, learned 
Counsel for the petitioner that section 269 was intended to cover only appointment of 
Managing Director for the first time after the commencement of the Act and not 
appointment of a particular person as a Managing Director after the commencement 
of the Act when the company had a Managing Director before the commencement 
of the Act. In other words, the submission of the learned Counsel is that the 
approval of the Government of India was necessary only ip a case when the office 
of the Managing Director was created for the first time after the commencement of 
the Act and not to appointment of a particular person asa Managing Director. To 
support his argument, he relied on section 269 as amended. Instead of the words 
“the appointment of a managing or whole-time director for the first time after the 
commencement of this Act’ the words ‘‘ the appointment of a person for the first 
time as managing or whole-time director” were introduced by the new Act. Under 
the new section, therefore, the appointment of a person for the first time as 
Managing Director should have the approval of the Central Government, whereas 
the appointment of a Managing Director for the first time after the commencement 
of the Act alone needed approval of the Government. ` The ambiguity hat is found 
in the old section 269 is removed so as to include the gs a of any person 

. But section 269 as it 
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for an application under section 269 and thie reference to the existing Managing 
Director supports the contention of the learned Public Prosecutor that'section 269 
was inten to attract cases of appointment of a person after the commencement 
of the Act. But this intention has not been made clear in section 269, before the 
amendment of 1960. In the absence of such clear intention, it cannot be’ held that. 
section 269 is applicable to persons appointed as Managing Directors after the com- 
mencement of the Act as distinguished from the appointment of Managing Directors - 
after the commencement of the Act. I therefore agree with the contention of the 
learned Counsel for the petitioner and hold that the petitioner was not bound to 
apply to the Central Government under section 269 for approval. Ifthe appoint- 
ment of the petitioner was not subject to approval by the Central Government, 
the information furnished by him in Exhibits P-32 to P-34, cannot be said to be false. 
There can therefore be no contravention of section 628 of the Companies Act. 


The petition is allowed and the conviction and sentence of the petitioner are- 
set aside. Fine, if recovered will be refunded to him. 


P.R.N. Petition allowed ; conyiction and 
eae sentence set aside. j 


£00 ++" + ‘TE MADRAS LAW JOURNAL REPORTS, 1: ses 
--- + IN-THE HIGH COURT OF JUDICATURE AT MADRAS. 


. PRESENT :—Mr. S. RAMACHANDRA IYER, Chief Justice AND. MR. JUSTICE 
K, Srinivasan; J. m i E 
Messrs. Cement Distributors Private Limited, 304, Thambu 


Chetty Street, Madras-1 ` .. Appellant® . 
y. 
The Commissioner of Income-tax, Madras sh Respondent. 


e 
Income-tax Act, (XI of 1922), sections 23-A, 28 (1) (c)—Undistributed Income—Proftts of a rA 

‘Claim for allowance of amount alleged to bs trading loss-——Trading loss found to be sham and bogus—-Adatti 
back to profits—Determination of reasonablesness of a larger dividend—Addition necessary—Penaliy— 
-Deliberate furnishing of inaccurate particulars—Return of income with claim for allowance of bogus trading loss 

-—Penalty legal. f i 

For the assessent years 1954-55, the assessee returned a total income of Rs. 2,10,941 but in the 
assessment, the Officer dissalowing a claim alleged to be a trading loss, determined the income to be 
Rs. 3,91,143. This trading loss was found ultimately by the High Court to be in respect of bogus transac- 
tions and was therefore asham loss. On the determination of the true income, the Income-tax Officer 
by the application of section 23-A, held that in addition to the sum of Rs. 81,150 already declared as 
‘dividend a sum of Rs. 1,48, 773 should be deemed to have been distributed. On the question whether 
the amount held as sham or bogus loss should have been excluded from the company’s profits for the 
ining whether the payment of larger dividend than that dec by it would be 


-purpose of det 
unreasonable and on ie justifiability of thé imposition of penalty under section 28 (1) (c), 

Held, on the finding that the amount claimed as the trading loss was not real at all, in order to arrive 
at the true profits, that is to say, even profits r ed in a commercial sense, the alleged loss would 
have to be added back for the purpose of deciding whether the assessee company could have paid a 
larger amount of dividend under section 23-A of the Act. i 
~ The assessee purchased shares of a losing concern and then sold the same for a ridiculously low value. 
It was found that the alleged sales by the assessee company were to certain allied concerns and that no 
one unconnected with the assessee company or the group of companies to which the assessee company 
belonged was a party to the sale transaction for low value. It was ultimately found that the transac- 
‘tions of sale were not genuine and weré only engineered for the purpose of bringing to account a 
record of a loss in trading transactions to be set-off against the Poe so as to avoid payment of income- 
tax. This deliberate furnishing of inaccurate particulars of income clearly warrants’ the levy of 
penalty under section 28 (1) (e). l i Toa 

-œ Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922), in R.A. No. 340 
of 1961-62 (I.T,A. No. 340 of 1961-62, Assessment year 1954-55) and Case 
Teferred to the High Court by the Income-tax Appellate Tribunal, under section 66 
(2) of the Indian Income-tax Act, 1922 (Act XI of 1922),-in R.A. No. 257 of 
1959-60 (I.T.A. No. 12231 of 1957-58, Assessment year 1954-55). 


. _ K. Srinivasan and D. S. Meenakshisundaram, for Appellant. 
S. Ranganathan, Special Counsel for Income-tax, for Respondent. 
The Judgment of the Court was delivered by 


- Srinivasan, J.—The assessee, Messrs. Cement Distributors Private Limited, dig- 
closed the total profits for the account year ended 31st October, 1953, relevant to the 
assessment year 1954-55 as Rs. 2,10,941. The directors declared a dividend of 
Rs. 81,150. At the time of the assessment, however, the Income-tax Officer deter- 
mined the income to be Rs. 3,91,143. This increase was due to the disallowance of a 
‘Claim to an alleged trading loss of Rs. 2,12,691. ` This loss was held to be not venuine. 
Against this disallowance, there was an appeal to the Appellate Assistant Commis- 
sioner and a further appeal to the Tribunal, both of whom held that the transactions 
leading to the alleged loss were unreal and had been recorded with an ulterior motive, 
An application to make a reference under section 66 (1) of the Act was dismissed. 
‘When the matter came before this Court under section 66 (2) of the Act, this Court 
observed that the transactions had been found to be bogus ones and .consequently 
the loss claimed as a res ult of these transactions would equally be a sham one. In so 
far as the disallowance was concerned, there the matter ended. 
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« At the time of making the assessment, the Income-tax Officer issued a notice: 
únder section 28 (1) (c) of the Income-tax Act. After hearing the ~ assessee, the 
Income-tax Officer held that by the device indicated, the assessee had deliberately 
understated the real income. He accordingly imposed a penalty of Rs. 40,000 as 
against the maxmum penalty that could be imposed under the section of Rs. 1,28,000: 
and odd. Against this order, an appeal was taken to the Appellate Assistant Com- 
ee and again a further appeal to the Tribunal, but the levy of the penalty was- 
confirmed. 


In connection with the imposition of the penalty, the following question stands 
referred to us : 


“ Whether on the facts and in the circumstances of the case, the Tribunal was justified in holding. 
that section 28 (1) (c) of the Act is attracted ?” . - 


_- On the determination of the true income of the assessee at a much higher figure 
than that returned the Income-tax Officer found that on the application of section 23-A 
to the case, there had been: a lower declaration of dividend than what the provisions 
of the Act required. He computed that a sum of Rs. 2,29,923 should have been 
declared as dividend and deducting the sum of Rs. 81,150 already declared, he held 
that the sum of Rs. 1,48,773 should be deemed to have been distributed among the 
shareholders as dividend. This order ofthe Income-tax Officer was -confirmed in 
successive appeals, and finally, on the application of the assessce, the Appellate 
Tribunal referred the following question for the determination of this Cout: - 
“ Whether the sum- of Rs. 2,12,691 held`as sham or bogus loss or, in thé alternative, capital 
loss, should have been excludeď from the assessee com ’s profits for the purpose of determining, 
whether the payment of a larger dividend other that declared by it would-be un- 
reasonable ?” ne = at ar . 
It seems to us that on the facts as stated, and in view of the earlier proceedings. 
in which the question of the alleged trading loss was examined by the Department, 
the Tribunal and this Court, the contention of the assessee that it did not deliberately, 
understate its income can hardly be accepted. Though the question whether the, 
transactions leading to this alleged loss were genuine has already been dealt with 
in the earlier proceedings itis perhaps desirable to set out the substance of these 
transactions for the purpose of the present reference. The assessee company had 
purchased a large number of shares of the face value of Rs. 10 each of the Patiala: 
Biscuit Manufacturers Limited, Patiala, These purchases were in the years 1951, 
1952 and 1953. In July, 1953, well over 26,000 of these shares were sold at the 
cost price of Rs. 10 per share to certain companies. Within three months after the last- 
of-such sales, the assessee sold 21,505 shares to Delhi Glass Works Limited, Delhi, at 
one anna per share, and it is the loss resulting from this transaction that was claimed’ 
as a trading loss. In dealing with the appeal arising from the claim to trading Joss, 
the Appellate Tribunal examined the balance sheet of the Patiala Biscuit Manufac- 
turers. It found that thàt company was a losing concern, that it was virtually om 
the rocks and that its shares were not even being quoted on the Stock Exchange. 
It was somewhat surprising.therefore that the company should have at all purchased. 
these shares in those circumstances. . It was also noticed that even after the purchase, 
there was no transfer of thé shares in the assessee’sname. When the company had 
been making such heavy investments in these shares, the circumstances in which thése- 
shares depreciated so much in value from: Rs. 10 to one anna per share were not 
satisfactorily explained. It was found that the alleged sales by the assessee òmpany 
were to certain allied concerns, and that no one unconnected with the assessee com- 
pany or the group of companies to which the assessee company belonged was a party 
to this sale transaction. It was found that one of the purchasers, Messrs. Vishnu 
Agencies, to whom the assessee company sold 21,000 shares on 30th June, 1953, at: 
Rs. 10 per share, itself purported to dispose-of those very shares at one anna per 
share to Delhi Glass Works Limited, practically on or about the same date as the 
date on which the assessee company sold 21,505 shares to that Delhi concern at the 
price of one anna per share. These and other features served to indicate that the 
transactions of sale were not genuine and- were only engineered-for the~purpose “of 
bringing to account a record of loss.in trading transactions to be set-off against the 
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profit so as to avoid payment of income-tax, and it was this feature that was finally 
accepted by this Court in the proceedings under section 66 (2) of the Act. 


We are unable to see any rational basis for the contention that section 28 (1) (c) 
does not stand attracted in the present case. This provision applies where the assessee 
has deliberately furnished inaccurate particulars of his income and the Income-tax 
Officer is so satisfied. It has been found that the assessee recorded bogus trans- 
actions in order to display its income at a much lesser figure. Thatis un- 
doubtedly a case where the assessee has deliberately furnished inaccurate particulars. 
The wording of the section is plain and the circumstances of the case clearly warrant 
the levy of penalty under section 28 (1) (c) of the Act. 


In so far as thé relevant question is concerted, it is answered in the affirmative 
and against the assessee. 


The next point to be examined is the contention of the assessee that notwith- 
standing the consistént finding, including that of this Court, that the transactions 
were bogus ones aiid that the loss displayed was sham, that alleged loss should still 
be excluded in deciding the applicability of section 23-A of the Act. We agree that 
itis the true commiétcial profits that Have to be regarded in deciding whether 
the assessee could have paid a larger amount of dividend. Where the definite finding 
is that the sim of Rs. 2,00,000 and otd claimed as the trading loss of the assessee 
was not real at all, in ordér to arrive at the true profits, that is to say, even profits 
regarded in a commercial sense; this alleged loss would have to be added back ; and 
after making such addition; the assessing authority reached the conclusion that such 
profits would be very néarly Rs. 4;00,000. The computed income-tax and super-tax 
were Ueduvted tlierefrom and the statutory percentage which should have béen 
paid as the dividend was worked out. There is no dispute before us with repatd 
to the figutes. . The only question that was argued was that despite the findings 
against tHe asséssee that We have referred to, this amount must still be ignored in 
computing the reasonable quantum of dividend that could have been paid by the 
assessee. We find ourselves undble to accept this contention. zy 


Our attention has been invited td a decision of this Court to which one of, us 
Was a party. It is Gobald Motor Services v. Commissioner of Income-tax!. That 
was a oase where an amount claimed as depreciation was disallowed and added back 
in ascertaining the assessable’ income ; certairi suppressed profits were also added 
batk. The question that this Court had to consider was whether the disallowed 
amount so added back could be regarded, as part of the commercial profits, and 
whether the profits revealed by the books of account should be treated as profits 
for the application of section 23-A. While the distinction between the assessable 
income of a company arid the profits made by it was held to be a real one, this Court 
decided that the Ihconie-tax Officer has jurisdiction in applying section 23-A of the 
Act to add any amount which he discovers to be su pressed profits in order to arrive 
at the final figure of profits. Such suppressed profits were also distinguished for this 
purpose from disallowed depreciation added back to the profits. 


We are. satisfied that the. circumstances of the case fully justify the application 
of section 23-A of the Act. This question is also answered against the assessee. 
The assessee will pay the Costs of the Departrnent. Counsel’s fee Rs. 250, 


V.S. Answered accordingly. 


1, (1963) 47 I:T.R. 825. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justiazg M. NATESsAN. 


V.T. Sivaprakasa Mudaliar .. Appellant* 
v. l l 
A. P. Balasubramania Pillai .. Respondent. 
Practice—Doctrins of election of remediss—What is—Suit to recover a debt from ons of several joint debtors— 
Creditor applying for adjudication of some of the debtors insolvents —If amounts to election of remedies. 
_ Negotiable Instrument—Suit on a promissory note—If could be filed against one of the executants adjudica= 
ting the other as insoloents. iia 2 S 4 ao 
_, The equitable doctrine of election presupposes a plurality of rights, with an intention, express oF 
implied, of the party who had a right to control one or both, that one should be a substitute for the 
other. The party who is to take proctedings has a choice but he cannot enjoy the benefit of both 
and a Court of equity will impose an obligation upon the party to choose en two inconsistent 
or alternative rights or claims. 
Where a promissory note is executed by three persons undertaking a joint and several liability» 
a suit to recover the debt from one of the executants could be maintained even though the other 
executants arè adjudged insolvents. Merely because the promisee himself applied for the adjudica- 
tion, it cannot be sdid that he has eléctéd to choose that remedy or Has given up his remedy against the 
solvent debtor. 3 
Appeal against the decree of the Court of the Subordinate Judge of Vellore in 
A.S. No. 74 of 1961, preferred against the decree of the Court of the District Munsif 
of Vellore in O.S. No. 404 of i960. = 4 i 


V. Srinivasan and K. Appadurai, for Appellant. 
A. Sundaram Ayyar, Br Respondent. 
The Court delivered the following 


JupemeNnT.—The defendant is the appellant. The suit was on a promissory. 
note for recovery of a sum of Rs. 1,640, being the principal of Rs. 1,500 and interest 
at 5} percent per annum. The promissory note was executed by the defendant 
and two other individuals, one Rama Rao and another Lakshminarayana Rao. 
it is admitted that the plaintiff himself took up proceedings for adjudicating the 
said Rama Rao and Lakshminarayana Rao ingolv:nts and that they were adjudged 
insolvents in I.P. No. 10 of 1959. To this suit on the promissory note against the 
defendant, one defence raised in the Court below was that the defendant was only 
a surety and that the plaintiff had entered into an agrecment with him that he 
would be released on payment of a sum of Rs. 100, that the sum of Rs. 100 was 
paid and that therefore he was discharged of the liability. This plea has been 
found against by the Courts below and is not now persisted in Second Appeal. 
~ Tn the lower appellate Court it was argued as a question of law that thé suit 
ás against the defendant alone was not maintainable, the promissory note having 
been executed by three individuals. This defence has not found acceptance at 
the Hands of the learned Subordinate Judge, as it cannot be disputed that the lid- 
bility is joint and several, and is not pressed here. l 


Now in Second Appeal the learned Counsel appearing for the appellant contends 
that the doctrine of election would apply to this case and that the plaintiff, having 
applied to adjudicaté the other two executants insolvents, was precluded from filmg 
a suit against the other executant on the promissory note. It is argued that if the 

intiff had filed originally a suit against thé other executants alone; he will be 
from instituting a suit against the present defendant over again on the same 
promissory note. It is tonténded that the same principle would apply. even if the 
earlier proceédings weré for adjudicating the other executants as insolvents. For 
one thing; this point was nöt takèn in the Courts below. It is not known whether 
this promissory note debt was made the basis of the application for adjudication. 
Assuming it to be so, proceeding in insolvency against two of the executants is not 
an êlēction of remedies with reference to the defendant. l 


* S.A. No. 1780 of 1961. lst May, 1964. 
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The See hanes doctrine of election as ‘set Out in the leading ‘case of Streatfield 
V. Streatfeld', is as follows : ; 

“Election is the obligation imposed upon a party by Courts of Equity to choose between two in- 
consistent or alternative rights or claims where there is a clear intention of the person from whom he 
derives one that he should not enjoy both. Every case of election, therefore, presupposes a plurality 
of gifts or rights, with an intention, express or implied, of the party who had a right to control one or 
both that one should be a substitute for the other. The party who js to take has a choice but he can- 
mot enjoy the benefit of both.” 

The aforesaid statement of the doctrine of election negatives its applicability to 

the facts of this case. As against the defendant there has not been a prior choice | 
of remedies for an inference that the right of suit against hiin has been given up. 

One cannot infer, from the creditor choosing to adjudicate two of the executants of 
the promissory note that he gave up his remedy against the solvent debtor. I 

cannot see how any a of election can arise in the case. No other point is 
argued in the Second Appeal. . - - : 


In the result the Second Appeal fails and is dismissed with costs. No leave. 
RM. . = Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE.AT MADRAS. 
PRESENT :—~Mr. Justice P., RAMAKRISHNAN AND Mr. Justice K.S. RAMA- 
Deputy Commissioner of Commercial ‘Taxes,- Goimibatore Divi- 
sion, Coimbatore ; i Petitioner* , 


. . 2. . f > 
M/s. Needle Industries (India) Private Limited, P.B. ar, 
Ootacamund. ae era's A 
Central Sales Tax Act (LXXIV of 1956), section B (4)—Madras Rule `1Q (1) Proviso prior to amendment 
ect. pe nS fe roar 


It mai be reasonably held that even in the Proviso to Madras Rulé 10 (1) under the Central 
Sales Tax Act as it staod before its amendment, the term transaction of sale, was equated to the ful- 
filment of a given purchase order even though it might have led the parties to the contract to arrange 
for the deliyery of the goods and the payment eaves in instalments. No doubt there might be cases 
where the parties to a contract of sale might p ly sti te by agreement for the delivery of goods 
in instalments and also the payment of the price in instalments. But in the present case the contract 
appears to have been one and entire and the delivery of goods by instalments was effected only to suit 
the convenience of the parties and'does not lead to the inference of a severable contract involving more 
than one suit transaction. Therefore, the view of the Sales Tax Appellate Tribunal that since the 
invoices were all issued against a single purchase order, each of the invoices could not be treated as a 
separate transaction of sale requiring a separate £ G ? Form provided for in section 8 (4) af the Central 
Sales. Tax Act and that the asseasce would be entitled to the, benefit of the lower rate of one percent is 
correct. T ae l E E eS E eee eg 7 
- Petition under section 38 and Rule 30 of the Madras General Sales Tax 1959 
raying the High Court to revise the order’ of the Sales Tax Appellate Tribunal, 
as dated 12th June, 1962, and'made -in T.A. No. 611 of 1961 een 
No, C.S.T. 96/60-61 on the file of the Appellate Assistant Commissioner, ( uT 
Coimbatore—Assessment No: ` C.S.T. -1536/59-60 on thé file of the Commercial 
Tax Officer, Coimbatore North). - - Me eoe e ae À 
‘+. J. Kanakaraj, for Government Pleader on behalf of the Petitioner. : 
R. Srikrishna instructed by M/s. King & Partridge, Attorneys for Respondent. 
` The Judgment:of the Court was delivered by  -0  e 
:1 | Ramakrishnan, F.—Under section 8 of the Central Sales Tax Act, a seller, who 
effects a sale of goods constituting an inter-State sale, is permitted to pay sales tax 
at the favourable rate of one per cent, if the sale is effected to a registered dealer 
and subject also to the condition stated in section 8 (4) of the Act that the seller. 
shall furnish a declaration in the form prescribed as Form ‘Q `’. The Madras. 
State Government under its rule making powers, framed Rule ro (1) the proviso 


of which at the period of the present sale; read.: 
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“ Provided that no single declaration shall cover `more than one transaction of sale, 
except in cases where the total amount covered by one declaration is equal to or less than Rs. 5,000 
or such other amount as the State Government may, by a general order, notify in the Fort St. George 
Gazette. ” 


‘This proviso was subsequently modified thus : 


“ Provided that when goods are delivered in instalments within the same financial year against 
one purchase order, and a declaration in Form ‘ Q?’ covering the entire order is furnished along with. 
the return for the period or relating to the first instalment, separate declarations need not he furnished. 
along with the returns for the period relating to the subsequent instalments delivered within the same 
financial years if reference to the previous ret urns and declaration is given in the statement furnished. 
with the subsequent return. * i 


‘But this amendment of the proviso to the rule came-into force after the transactions 
now in dispute. Only the proviso as extracted earlier was applicable at the period. 
in question. ; : ae , 


In the present case, a dealer in Calcutta placed bulk orders with. the assessees 
who are Messrs. Needle Industries (India) Private Limited, Ootacamund, for the 
purchase of considerable quantities of gramphone netdles. Each purchase order 
was carried out by delivery of the ordered quantity in certain instalments for which 
separate invoices were issued. Prices were also -paid in instalments according to 
the separate invoices. The contract However did-not.specifically provide for deli- 
very of goods in instalments or payment of the price in instalments. For thé sake 
of convenience between the parties this arrangement of delivery of goods in instal- 
ments and payment of price in instalments seems to have been entered-into. Only 
one declaration in Form ‘ Q’ was given in support of each purchase order. Since 
the value of the goods covered by several purchase orders for each of which there 
was a single Form ‘Q?’ exceeded Rs. 5,000, the Department took the view that 
‘proviso to rule 10 (1) should be applied so as to require separate ‘CG’ Form for 
each instalment and since there were no such separate ‘CQ’ Forms, the assessee 
were bound to pay tax at higher rate of seven per cent. and would not be entitled. 
to the benefit of the lower rate of one per cent. However, the Sales Tax Appellate. 
Tribunal was of the view that since the invoices were all raised against a single 
purchase order, each of the invoices could not be tredted as a separate transactiom 
of sale requiring a separate ‘CG’ Form and thereafter gave the assessee the 
benefit.of ‘the lower rate assessment. oo Sg 


+ 


It is against this decision of the. Tribunal, that the present revision has been. 
filed in this Court by the State of Madras. We heard the arguments of learned. 
Counsel for the petitioner and learned Counsel for -the respondents. The two pro- 
visos to Rule 10 (1), the one as it stood originally, and the other as it was amended. 
subsequently, clearly reveal that the earlier -proviso was vague in its terms and 
required clarification, Support is lent to this reasoning, because the ‘CQ’ Form. 
issued by the authorities even under the old’ proviso,. and which has been shown 
to us, mentioned the words ‘‘ purchase order.” Bills drawn against the purchase 
order have to be shown.in the ‘GC’ Form. Thus it may be reasonably held that, 
evén in the proviso as it štood before its amendment, the term transaction of sale, was 
equated to the fulfilment of a given purchase order even though it- might have led. 

the parties to the contract to arrange for the delivery of the goods and the payment 
‘of price in instalments. No doubt there might be cases where the parties to a con- 
tract of sale might precisely stipulate by agreement for the delivery of goods in. 
instalments and also the payment of the price in instalments. ..In such cases, in. 
the case of non-fulfilment of the contract, intricate questions might arise as to whe- 
ther the contract was onc, or was severable according-to the number of instalments 

provided for. But in the present case, no such difficulty arises. The contract is 
silent about the instalments, as we have. already indicated, but delivery of the 
goods in instalments and the payment of price in instalments against separate in- 
voices, were only resorted to by the parties herein, for their own conveniences and 
any mutual agreement, during thë course of the fulfilment of the contract. | It 
cannot therefore_be held to follow automatically, that the contract gave rise to as. 
many distinct sale transactions as there were deliveries by instalments followed by: 
s A ` 
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‘corresponding invoices. In this connection, we also refer to the remarks of Benja- 
min “oaSale” at page 734 (eighth edition) : 

(1) Every contract for a quantity of goods is an entire contract for that quantity, though the 
goods may by deliverable by instalments in the sense that full delivery is prima facis a condition prece- 
‘dent to the liability of the buyer to pay any part of the price. 

(2) An instalment contract may be implied from the terms of the contract, or may be inferred 

from the circumstances. Thus, for example, it is implied when the goods are deliverable “ as re- 
quired ” or on similar terms ”. 
As already observed, the contract in this case appears to have been one and entire; 
and the delivery of goods by instalments was effected only to suit the convenience 
of the parties and does not lead to the inference of a severable contract involving 
more than one said transaction. We uphold*the views of the Tribunal and dismiss 
the revision case. There will be no order as to costs. 


K: L.B. — Revision Case dismissed. 


IN THE HIGH COURT OF JUDIQATURE AT MADRAS. 
=. PRESENT :—MR. Justice P. RAMAKRISHNAN AND MR. Justicz K. S. RAMAMURTI, 
The Deputy Corimisioner of Commercial Taxés, 


f 


~ Coimbatote Division, Coimbatore-2. .. Petitioner* 


v. 
M..K. Muthuswami Chettiar and others .. Respondents. 
Madras Genèral Sales Tax-Aci (I of 1959), section 4, Proviso and sections 12 and 31—Order granting ór 
refusing to grant refund under Proviso to section If falls under section 12 and an appealable order under section 


Section 4 of the Madras General Sales Tax Act, 1959, is the charging section in respect of declared 
goods and section 12 of the Act provides the procedure for enforcing the charging section. The proviso 
to section 4 cannot be dissociated from the main section and it constitutes an essential limb of the charg- 
ing section. Herice the enforcement of the Proviso is only a continuation of thé assessment itself and 
as Such án order granting or refusing to grant a refund under the Proviso to section 4 of the Act will 
also be an order under section 12 and is subject to an appeal under section 31. The position. is the 
Same even under the co nding provisions of the earlier Act of 1939 and it is not correct to say 
that the remedy against a an order is only a revision and not an appeal. 

Petitions under section 38 of the Sales Tax Act (Rule 30) praying the High 
Court to revise the orders of the Sales Tax Appellate Tribunal, dated 28th September, 
1962, in T.A. No. 1195 of 1961, dated 28th August, 1962, in T.A. No. 912 0f 1961 and 
dated 27th November, 1962, in T.A. No. 1306, of 1961 respectively. Appeal No. 708 
of 1959-60,Assessnieht year 1958-59 on the file of the Appellate Assistarit Commissiont? _ 
(af) Erode Appeal No. 414 of 1960-61 Assessment year 1959-60 on the file of the . 
Appellate Assistant Gommissioner, Coimbatore and Appeal No. 179 of 1960-61 Assess 
ment yedr 1958-59 on the file of the Appellate Assistant Commissioner (C.T.) 
Erode respectively (Assessment) A-3 No. 4368 of 1958-59 dated gist August, 1959, on 
the file of the Deputy Commercial Tax Officer, Tirupur Town; Assessment No. : 
A=2-287 of 1959-60 on the file of the Commercial Tax Officer, (Assessment) ' 
Coimbatore with Assessment No. A-3-4273 of 1958-59 dated 2gth March, 1960. on 
the file of the Conmmertial Tax Officer, Coimbatore South, Erode, respectively. 

_ G. Ramanujam for The Government Pleader (A. Alagiriswami) on behalf of 
the Petitioner. 

C. Venkataraman and S. Padmanabhan, for Respondents. 

The Judgment of the Court was delivered by 

Ramakrishnan, 7.—The question that has arisen for decision in these three Revi-r 
Sion Cases.is identical but with this differencet hat in T.C. No. 31 6f 1963 the matter 
was dealt with inder the 1959 Act, amended, whereas in T.C. Nos. 30 and 53 of 
1963, the matter was dealt with under exactly analogous provisions of the Sales 
Tax Act of 1939. For the sake of simplicity, we shall take the hëw Act, and T.C. 

a 

* T:C. Nos. 80, 31 and 53 of 1963. 24th June, 1964. 
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No. 31 of 1963 in which it is applied. Section 4 of the 1959 Act is the charging 
section in respect of declared goods and reads thus : 

“4, Tax in respect of declared goods : Notwithstanding anything contained in section 3, the 
tax under this Act shall be payable by a dealer on the sale or purchase inside the State of declared goods 
at the rate and only at the point specified against each in the Second Schedule on the turnover in such 
goods in each year, whatever be the quantum of turnover in that year: 


Provided that where a tax has been levied under this section in respect of the sale or purchase 
of declared goods and such goods are sold in the course of inter-State trade or commerce, the tax 80 
ite ea be refunded to such person in such manner and subject to such conditions as may be pres- 
Cri 33 A , 
Section 12 provides for the procedure for assessment. Section 31 prescribes for 
an appeal against an order by the appropriate authority under specified sections 
which include section 12. 


In the present case, declared goods falling within the Second Schedule were 
assessed by the assessing authority in this State, and subsequently on proof that the 
assessee had sold the same goods in the course of inter-State trade and had paid 
sales}taxi nsuch sales, the assessees sought for refund before the assessing authority 
under the Proviso to section 4. The assessing authority refused the refund. The 
_assessees appealed to the Appellate Assistant Commissioner, who also refused the 
refund. Against the order of the Appellate. Assistant Commissioner, an appeal 
was filed before the Sales Tax Appellate Tribunal, which held that the assessee 
was entitled to refund and granted it. One of the arguments urged before the 
Sales Tax Appellate Tribunal was that appeals to the Appellate Assistant’ Gom- 
missioner on the question of refund were incompetent, but the Tribunal repelled 
that argument. The present revision cases deal with the short question whether 
an order granting or refusing refund under the Proviso to section 4 is an order which 
falls under section 12 of the General Sales Tax Act, 1959, and is therefore appeala- 
ble under section 31 of that Act. 


We are of the opinion that the view of the lower Appellate Tribunal 1s right. 
As mentioned by us already, section 4 is the charging section in respect of declared 
goods and section 12 provides the procedure for enforcing the charging section. 
The learned Government Pleader wants uè to dissociate the provision for refund 
in the Proviso to section 4, and treat that provision for refund as a provision that 
stands apart from the charging provision, and argues that the order refusing or 
granting refund is susceptible only of revision and not of appeal. We are not able 
to accept this argument. The Proviso constitutes an essential limb of the charg- 
ing section. Therefore, whonever a charging section is applied to impose a lia- 
bility to assessment, it is implicit that the assessment so levied, is liable to be modi- 
fied or revised and the assessee granted a right to obtain a refund, on proof of the 
circumstances which attract the Proviso. Therefore, after the conclusion of the 
assessment under the main body of sect.on 4, when the assessee approaches the 
assessing authority and proves the conditions stated in the Proviso, what he secks 
in esserice is a modification of the original assessment order and he can be consi- 
dered as seeking a review of the original order itself so as to enble him to get a refund 
ofthe taximposed. From this point, of view the enforcement of the Previso, cannot 
be dissociated from the assessment itself, but must be treated as a continuation 
or further step taken in the assessment proceeding itself, in pursuance of the Proviso 
to the charging section 4. We therefore hold that the procedure for obtaining a 
refund is also one under section 12 of the 1959 Act, and is subject to appeal under 
section 31. _— 

a Tht same redsoning will apply to the proceedings taken under the old 1939 
Att also, and Which form the subject-matter of two of the Revision Cases before us. 
The three Revisioh Cases therefore fail and aré dismissed. There will be no order 
as to costs. 


R. M. Revision Cases dismissed- 
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IN THE HIGH COURT.OF JUDICATURE AT MADRAS. . 
PRESENT :—MR. Justice P. RAMAKRISHNAN AND Mr. Josricy K. S. RAMAMURTI. ` 


D. S-eenivasappa .. Pettttoner® 
j U. 


State of Madras represented by the Assistant Commercial Tax 
Officer IV, South Madras and Chingleput .. Respondent. 


Madras General Sales Tax Act (I of 1959), section 16 and Madras General Sales Tax Rules—Rule 17 a) 
——Assessment of escaped turnover—Power to make best judoment assessment. 


It might happen that an anamath account recovered by the Sales Tax Authority after an assess- 
ment for a-year was over showed unexplained transactions for a specific perlod. But the manner of 
the conduct of the transactions may also show & continuation of the process of suppression for a much 
longer period and sometimes for the entire assessment year. - In the latter contingency an estimate of 
the turnover for the extended period or for the whole year has necessarily to be made and that estimate 
can only be made to the best of judgment. The- question whether the escape was for a ‘particular 
period or for the whole year is a question of fact, that has to be determined both ‘from’ the anamath 
accounts and also the circumstances of the case. Where a finding has been arrived at that there was 
escape for the whole year and that no accounts have been maintained by the assessee from which am 
exact estimate of the turnover that has thus escaped is possible the provision pare an estimate 
to the best of judgment is automatically attracted. 


Petition under section 38 of Madras General Sales Tax Act I of 195g- piaying 
the High Court to revise the Order of the Sales Tax Appellate Tribunal, Madras, 
dated 29th September, 1962, and made in T.A. No. 1148-of 1961 preferred against 
the order of the Appellate Assistant Commissioner (Commercial Taxes) Madras 
III, dated 1st September, 1961, and made in Appeal No. 440 of 1g60-61 (A-3/440 
of 1958-59, dated 12th January, 1961, Assistant Commercial Tax Officer IV, 
South Madras and Chingleput A-3/391 of 1958-59, dated goth Noveme 1959» 
Joint Commercial Tax Officer, Triplicane Division). 


C. Venkataraman, for Petitioner. 
G. Venkataraman, for The Government Pleader on behalf of the Respondent, 
The Judgment of the Court was delivered by i 


Ramakrishnan, . 7.—After the assessment was made on the dealer for the year 
1958-59 an anamath account was recovered and it showed entries between 22nd 
May, 1958, and goth May, 1958,-which led to the inference of there having existed 
turnover which was suppressed fiom the regular accounts. Notice for assessment 
of escaped turnover under section 16, was given by the Commercial Tax Officer who 
estimated the suppressions at rupees five lakhs odd. ‘The Appellate Assistant Com- 
missioner réduced the quantum of suppression to rupees two lakhs odd. In appeal 
the lower Appeilate Tribunal made its own estimate of the suppression at rupees 
one lakh. The assessee now appearing in revision before us contended that the 
assessment of escaped turnover in his case had been made not on the basis of the 
exact quantum of omitted turnover but on an estimate to the best of the judgment. 
According to the submission of the petitioner-assessee, when a question of assessment 
of escaped turnover under section 16 arises, there is no scope for making an assess- 
ment to the best of judgment. He elso points out that under the Sales Tax Act of 
1939 in Rule 17 (1) of the Madras General Sales Tax Rules, there is a provision 
for making an assessment of the escaped tarnover to the best of judgment, but that 
provision is not found in the Act.after jts amendmentin 1959 or in the Rules framed 
thereunder. We are unable to accept this contention. It might happen that 
the anamath account showed unexplained transactions for a specific period. ` But 
the manner of the conduct of the transactions might also. show a continuation of 4 
thé process ‘of suppression-for a much longer period and some times for the entire 
assessment year. In the latter contingency an estimate of the turnoyer for the 
extended period or for the whole year has necessarily to be made and that estimate 
can be made only to the best of judgment. The question whether the escape was 





* T.C. No. 82 of 1968 (Revision No. 21). "24th June, 1964. 
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fór a particular period or for.the-wholé year is a question of fact, that has to 
be determined both from the anamath accounts, and also the circumstances of the 
case. Where a finding has been arrived:at.that there was escape for the whole 
year and that no accounts have been maintained by the assessee from which an 
exact estimate of the turnover that has thus escaped is possible, the provision for 
making an estimate to the best of judgment is automatically attracted. The rule 
is no doubt stated precisely in section 12 of the Act. But it is implicit also in section 
16, where the facts lead to a finding about turnover having escaped not only for a 
specific period but for the whole year of assessment. The lower Appellate Tribunal 
as well as the assessing authority have given adequate reasons ‘for their conclusion 
about turnover having escaped for the prior year, without any corresponding 
entries in the accounts of-the dealer,’and this has necessitated resort to the best 
of judgment rule. Learned’Government Pleader drawing our attention to similar 
‘provisions in the Indian Income-tax Act has referred to the rulings thereunder, 
making an assessment to the best of judgment permissible in such cases. We are 
inclined to accept this submission as correct. l 


Regarding the actual quantum of escaped turnover fixed by the lower Appellate 
Tribunal, we’ note that ouc of rupees one lakh, Rs. 75,000 has been allotted to’ rice 
-and Rs. 25,000 has been allotted to other commodities. The assessing authority has 
estimated the value of suppressions of vanaspathi at about Rs. 11,000. “It appears 


-to be redundant to include the estimate of suppression of vanaspathi which will 


‘come under comimodities other than rice twice over as has been-done ‘in -this-case. 
‘The propér procedure will be to make the assessment of suppression once and for 
all. From this point of view, it appears to us to be necessary to make a reduction 
corresponding to the addition already made by the assessing officer for vanaspathi 
suppression. Hence we restrict the addition made on account cf escaped turnover 
to Rs. 753000 for rice and Rs. 14,000 (Rs. ‘25,000 minus Rs. 11,000) for other com- 
modities, 1.¢., Rs: 89,000 in all. ‘The revision is dismissed in other respects. There 
will be no’ order as to costs. i i - 7 


ES. —— Revision dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
"(in Insolvency.) a. 
' PRESENT :—Mnr. Justiozg K.S. VENKATARAMAN. . ` 


‘The ‘Official Assignee of Madras 7 sl.) Appellant® > ` 
Do. ! 
Dharmasi Anandji (Petitioning-Creditor) ` .. ` Respondent. 


* Presidency Towns Insolvency Act (III of 1909), sections 17, 51 and 57—Creditors petition to adjudicats 
a nabis settlement io`be effected by debtor—Payments made to peti- 
pe creditor after presentation of petition—Another creditor substituted- and debtor adjudicated tnsoloent— 
Liability of original petitioner to repay the amounts received by kim. R _ E : 
e ' A, a creditor, filed a petition on 8th Fe , 1963, to adjudicate the insolvent and.the act of 
insolvency alleged was the debtor’s notice , dated 7th February, 1963, of suspension of payment of 
his debts. ‘The petition was adjourned from time to time to enable a settlement being effected by the 
debtor so asto avert the insolvency. In the course of such adjournments the debtor paid in alla sum 
of Rs. 2,000 to A. a, in December, 1963, another creditor was substituted in the place 
of A and the order of adjudication was made in January, 1964. 


Held: The insolvency of the debtor relates back under section 51 of the Presidency Towns Inso- 
wency Act to the time of the commission of the act of insolvency on which the order of adjudication 
was made. Payments received by A subsequent to that date must be repaid to the Official Assignee in 
-whom the estate vests. As the petition itself was filed by A he had notice of presentation of the peti- 
{ion and is not entitled to claim protection under section 57 of the Presidency Towns Insolvency Act 
as the Proviso to that section hits A directly. 


Application (1) for directing the Respondent herein to pay to the Official] 
Assignee-the Applicant herein, the sum of Rs. 2,000 received by the said Respon. 


* Petition No. 18 of 1963. 
(Application No. 202 of 1964.) 13th July, 1964. 
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dent from the insolvent herein during the pendency of the Insolvency Petition, 
together with interest thereon till dare of 1e-payment, and (2) for other orders. ` 


The Official Assignee, Applicant in person. 
R. Subramaniam for K. Gopataswami and R. Subramaniam, for Respondent. 


The Court made the following 


Orper.—By this application the Official Assignee seeks to recover back from 
the respondent Dharmasi Anandji, petitioner-creditor, a sum of Rs. 2,000 which 
was paid to the respondent by the insolvent on 22nd July, 1963, after a petition to 
adjudicate the insolvent was filed by the said creditor. The pecition of the res- 
pondent to adjudicate the insolvent was filed on 8th February, 1963, and the act 
of insolvency alleged was noticé dated 7th February, 1963, which the insolvent gave 
of suspension of payment of his debts. What happened was that the petition filed 
by the respondent was adjourned from time to time to enable a settlement being 
effectea by the debtor so as to avert insolvency. In the course of such adjourn- 
ments, the debtor paid a sum of Rs. 2,000 to the respondent. Subseqently in 
December, 1963, another creditor was substituted in the place of Dharmasi 
Anandji and the order .of adjudication was made in January, 1964. 


The position regarding such payment is well settled. Under section 17 of 
the Presidency Towns Insolvency Act, on the making of an order of adjudication, 
the property of the insolvent vests in the Official Assignee. Under the doctrine of 
relation back embodied in section 51 of the Act, the insolvency of a debtor shall 
be deemed co have relation back to the time of the commission uf the act of insol- 
vency on which an order of adjudication is made against him, that is, in this case 
from 7th February, 1963. So any payment after 7th February, 1963, by the in- 
solvent to the creditor must be re-paid, unless, the creditor can claim protection 
under section 57 of the Act which protects bona fide payments by the insolvent to 
any of the creditors. But there is a Proviso to the section which reads : 

“ Provided that any such transaction takes place before the date of the order of adjudication. 

and that the person with whom such transaction takes place has not at the time notice of the presenta- 
tion of any insolvency petition by or against the debtor. ” 
Now in this case the Proviso to section 57 hits the respondent directly, because it 
is he who filed the petition for adjudication of the debtor as insolvent. He is there- 
fore, liable to pay the amount paid by the debtor. It is needless to mention that 
Paras. 580 to 586 in the Mullah’s Law of Insolvency are also in support of the con- 
clusion ‘which is inevitable on the facts of this case. ` 


What remains is the question of interest. The Official Assignee wants the 
respondent to pay back the amvunt with interest. No authority is cited to show 
that the respondent is liable to pay interest. So far as this case is concerned, I 
direct the respondent to pay Rs. 2,000 within a month. The amount will carry 
interests at 6 per cent. per annum from to-day. 


iY) 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 


PRESENT :—Mnr. Justice K. Srintvasan, Mr. JUSTICE P. RAMAKRISHNAN AND: 
Mr. Justice P. S. KAILASAM. l 


Cumbum Roadways (Private) Limited, Madurai .. Appellant* 
° v. A 
Somu Transports (Private) Limited, Madurai and another .. Respondents. 


Motor Vehicles Act (IV of 1939), section 57° (3) and 4\—Scope—Point not raised in representations under 
section 57 (3), but raised later— Jurisdiction of Regional Transport Authority and Appellate Tribunal to consi- 
der—Government Order containing administrative instructions to quasi-judicial Tnbunals—Validity—Orders based 
on such orders——Sustatnabiltty. f a 

Practice—Acquisscence—Principle—Parties not in possession of facts giving rise to rights—Failure to assert’ 
right or to raise objection—If debars plea at later stage. - f RRR 


In granting a stage carriage permit the Regional Transport Authority under section 57 (4) of the 
Motor Vehicles Act, is not solely guided by the representations under section 57 (3) ofthe Act. Under 
section 47 (1) the ional Transport Authority is bound to take into consideration the matters referred 
to in clauses (a) to FP). In addition to these matters enumerated in clauses (a) to (f) the Regional 
Transport Authority should also consider representations made by persons. ‘The important considera- 
tion is the interest of the public. It cannot, however, be held that the Regional Transport Authority 
or the Appellate Tribunal has no jurisdiction to consider a new plea raised by an applicant or objector: 
which is not in the representations made by him under section 57 (3). ‘There is nothing in the Motor 
Vehicles Act which prohibits the rather? from taking into consideration matters other than represen- 
tations contemplated under section 57 (3). Information which the rival claimants could not have 
known is not prohibited from being convassed under section 57 (4). It is open to the T 
Authorities to take into consideration relevant data though that might not be in the representations. 
made by the riva] claimants under section 57 (3). i 

Before a person aggrieved is refused a relief to which he would otherwise be entitled on the ground. 
of acquiescence in thè wrong complained of it is necessary to establish that he knew or ought to have 
known his right which he is alleged to have omitted to assert. A person who has no knowledge of his. 
right and is not guilty of culpable negligence in being ignorant will not be denied a relief to which he- 
is entitled on the ground that he omitted to assert that right. i 

Administrative instructions by the Goyernment to quasi-judicial Tribunals are ultra vires ; and on: 
that ground Government Orders G.O. No. 432, Home, dated 5th February, 1953, and G.O. Ms. No.. 
526, Home, dated 20th February, 1956, must be held to be ulira vires and the decision of the Transport, 
Authorities based on those orders are liable to be set aside. 


Appeal under Clause 15 of the Letters Patent against the order of the Honour- 
able Mr. Justice Veeraswami dated 23rd October, 1962, and made in the exercise 
of the Special Original Jurisdiction of the High Court in Writ Petition No. 890 
of 1961 presented under Article 226 of the Constitution of India to issue @ writ of 
certiorari calling for the records in Appeal No. 358 of 1961 on the file of the State 
Transport Appellate Tribunal, Madras and quash the order dated 29th June, 1961,. 
and made therein (R. No. 26323/C/60 dated 31st January, 1961, Regional Trans- 
port Authority, Madurai). 


S. Mohan Kumaramangalam for A. R. Ramanathan, for Appellant. 

M. K. Nambiar for K. K. Venugopal, for 1st Respondent. 

The Additional Government Pleader on behalf of the 2nd Respondent. 
The Judgment of the Court was delivered by 


Kailasam, 7.—This Writ Appeal is preterred against the oraer of Veeraswami, J., 
following the Writ Petition filed by the 1st Respondent herein, Somu Transport 
i o Ltd., Madurai. The route between Madurai and Sholavindan via 

amayanallur was notified for grant «f a stage carriage permit. There were 32 
applicants, and the Regional Transport Authority granted the permit to the 24th 
applicant before it, the SomuTransports (Private) Limited, the 1st Respondent herein. 


* W.A. No. 215 of 1962. Ist May, 1964. 4 
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The appellant herein, the Cumbum: Roadways: (Private) Limited, was ihe 30th 
applicant. - Ten-of the applicants preferred appeals to the State ‘Transport Appel- 
Jate Tribunal. In the mem6randum of’ greunds to the appeal preferred by the 
appellant No. 9 before the State Transport Appellate Tribunal, S. Mobammed 
Ismail, it was contended that one of the shareholders of Somu Transports (Private) 
Limited, Sri K. Somasundaram, was having 100 equity shares in the respondent 
company, that he was a director of the respondent company at the time ot ibe 
incorporation and that he resigned his directorship only on 12th ‘October, 1960, 
after making the application. It was also alleged that the said Somasundaram 
continued to be the managing director of Sri Aruppukoftai Jaya Vilas (Private) 
Limited and also a director in the respondent Company. It was contended that 
the Respondent company was not a new entrant but was benami for Aruppukottai 
Sri Jaya Vilas (Private) Lta.- This point was also raised by the third appellant 
before the State Transport Appellate Tribunal, Ahalya Transports (Private) Limit- 
ed. In respect of this ground the Regional Transport Authority remarked that 
ihe point urged was not raised’by the applicants in the representations made with 
reference to the notification under section 57 (3) of the Motor Vehicles Act. It 18 
admitted that this objection to the respondent as benamidar for Aruppukottai Sri 
Jaya Vilas (Private) Limited was not raised in the representations or during the 
hearing by the Regional Transport Authority. A preliminary objection was taken 
Hefore the State Transport Appellate Tribunal that the State Transport Appellate 
Tribunal was not competent to consider the grounds, which were not raised in 
the representations and not urged before the Regional Transport Authority. This 
objection was overruled by the State Transport Appellate Tribunal. The State 
‘Transport Appellate Tribunal after considering the facts came to the conclusion 
that the respondent company was under the control and management or influence 
of Aruppukottai Sri Jaya Vilas (Private) Limited, which was a fleet owner. The 
Stale Transport Appellate Tribunal folowing two Government Orders, G.O. Ms. 
No. 432, Home, dated 5th February, 1953, and G.O. Ms.. No. 526, Home, dated 
ooth February, 1956, held that the grant of the permit to a company like the res- 
pondent company would only Jead to the concentration of permits in the hands ofa 
few big operators, which was not in the public interest. On that ground the State 
Transport Appellate Tribinal’set aside the order granting the permit to the.res- 
pondent. - 


The responaent preferred Writ Petition No. 8g0 of 1961 challenging the validity 
of the order of the State Transport Appellate Tribunal setting aside the ‘permit 
granted in its favour by.the- Regional Transport Appellate -Tribunal setting’-aside 
‘the permit granted in its favour by the Regional. Transport Authority. In its 
petition the respondent submitted that under section 57 (4) of the Motor Vehicles 
Act the Transport Authority was barred from taking into account against any 
applicant a matter, which was not raised in the representations filea under section 
57 (3) of the Act, and, .as the State. Transport Appellate Tribunal was. only- an 
Appellate Authority, the bar would equally anply to.it. The-respondent alsa 
challenged the finding of the Appellate Tribunal that the Company was the bena- 
midar of Aruppukottai Sri Jaya Vilas (Private) Limited. It also ‘submitted that, 
the Appellate Tribunal being a quasi judicial authority, its discretion and jJuagment 
cannot be fettered and directed by administrative instructions issued by the Govern- 
ment of Madras, and the Appellate Tribunal was in error in basing its judgment 
on the Government Orders issued in respect of the grant of the stage carriage permit. 
Neither before Veeraswami, J., who heard the Writ Petition nor before us the find- 
ing of the fact that the respondent company was benamidar to Aruppukottai Jaya 
Vilas (Private) Limited was challenged. It was urged before Veeraswami, J., that 
section 57 (4) of the Motor Vehicles Act prohibited the Regional Transport Autho- 
rity from ing into account a representation not made in writing before the 
appointed date and that the Regional Transport Authority woula be acting in 
excess of its jurisdiction, if a ground not taken in the representation was allowed to 
‘beurged beforeit. The learned J udge after discussing the autharities on the question 


Pad 
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felt that the Appellate Tribunal could not be said to have committed any -error 
of jurisdiction in allowing the point as to benami to be taken for the first time and 
deciding, the same on the basis of additional evidence but the:learned Judge found 
-himself. bound by the decision in Writ-Appeal No. 95 of 1958 and following that 
decision held that the Appellate Tribunal. committed an error of jurisdiction in 
allowing a new _pointito be raised in the appeal. The appellant preferred a Writ 
Appeal,:and because of the conflicting: authorities ‘the ‘matter is placed before a 
Full Bench. oS , 2 

Two questions were raised for consideration in this appeal. The first question 
is whether the Regional Transport Authority has jurisdiction to entertain a new 
plea from an objector, which he failed to raise in-his representations- under. section 
57 (4) of the Motor Vehicles Act. The second question that arises for consideration 
is whether the respondent could challenge in the Writ Petition the validity of the 
order of the State Transport Appellate Tribunal without having raised the ground 


+ 


before the State Transport Appellate Tribunal. i 


- © Section 47 (1) of the Motor Vehicles Act states that the Regional Transport 
Authority shall, in considering an application for a stage carriage permit, have re- 
gard to the matters equmerated in clauses (a) to (f) therein. Under section 47 (1) 
(a) the Regional Transport Authority shall have regard to the interests of the public 
generally. The section also provides that the Regional Transport Authority shall 
take into consideration any representations made by persons already providing 
passenger transport facilities by any means along or near thé proposed route or areas 
or by any association representing persons interested in the provision of road trans- 
port facilities recognised in this behalf by the State Government, or by any local 
authority or police authority within whose jurisdiction any part of the proposed 
route or area lies. Section 57 lays down the procedure'in applying for and granting 
permits. Under section 57. (3). on“recéipt of-an application for a stage carriage 
ermit, the Regional Transport Authority shall (1) make the application available 
lor inspection at the office of the Authority and (2) publish the application or the 
substance thereof, in the prescribed manner together with a notice of the date before 
which representations may be submitted (the date being not less than 30 days within 
such publication)-and (3) state the time and ‘place at which the application and 
any representation recerved will be considered. Section 57 (4) bars the considera- 
tion of any representation in connection with’an application referred to in sub- 
section (3), unless the representation is made (1) in writing, and .(2) before the 
appointed date, and (3) a copy thereof is furnished simultaneously to the applicant 
by the person making such representation, Under section 57 (5), whena representa- 
tion is made under section 57 (3), the Regional’‘Transport Authority shéll; dispose 
óf the application at-a-public hearing at which the applicant and the person making 
the representation shall have an opportunity of being heard. Thus, under section 
5 » it,is enjoined on the Regional Transport Authority on receipt of applications 
or a stage carriage permit to make the applications available for inst ection and to 
publish the applications or the substance thereof with a notice that representations 
may be submitted before a particular date and that the applications and representa- 
tions will be considered at a particular place and time. The persons, who have 
representations to make, should make the representations in writing within the 
appointed date and turnish-copies simultaneously to the appellants. If the aforesaid 
conditions are fulfilled, the Regional Transport Authority is bound to dispose of 
the applications at a public hearing, at which the applicants as well as the persons 
making the representations should be given an opportunity of being heard. If no 
representation is made in writing before the appointed date and a copy furnished 
to the applicant, it should not be considered by the Regional Transport Authority. 
If the representation is not in‘the manner prescribed, secticn 57 (4) bars taking 
into consideration any representations. ` Ja 


In granting a stage carriage permit the Regional Transport Authority is not 
solely guided by the representations under section 57 (4). Under section 47 (1) 
the Regional Transport Authority is bound to take into consideration matters 
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enumerated in clauses (a) to (f); In addition to matters enumerated in clauses 
.(a) to (f) the Regional Transport. Authority should alsc take.into consideration 
‘representations made by persons. The important consideration, therefore, by the 
Regional Transport Authority is the interests of the public. In coming to a conclu- 
sion in granting a permit the Regional -Transport Authority should also take into 
consia€ration the representations. . It is not disputed that the Regional Transport 
Authority is required under the statute to have regard to the matters set forth in 
section 47 of the Act in aadition to representations made vnuer section 57 (3) 
of the Act. 


Mr. M.K. Nambiar, learned Counsel for the respondent, submitted that there 
is no restriction on the right cf the Transport Authority to collect information. 
He conceded that it is the statutory duty of the Department to collect information 
in order to enable it to grant a permit with a view to serve the public interests best. 
But he contended that the right to represent under section 57 (3) is restricted and 
that, if the requirements under section 57 (4) of the Act are not strictly complied 
with, no representation should be considered by the Regional Transport Authority. 
According to the learned Counsel, what is in terms prohibitea should not be allowed 
to be circumvented by ihe Regional Transport Authority. Learned Counsel 
submitted that no representator can take a plea not taken in the representations, 
‘and the Regional Transport Authority has no jurisdiction to entertain or consider 
such a plea. ‘Learned Counsel pointed-out that the plea of benami.in this case not 
having been taken in the representations or argued before the Regional Transport 
Authority should not have been allowed to be raised before the Appellate Tribunal. 
‘The facts relating to the benami nature of the transaction were brought to the 
notice of the Appellate Tribunal by the objector, and therefore, according to the 
Jearned Counsel, should not.be treated-as information furnished by the Trensport 
Authority for deciding public interests under section 47 (1) but should: be excluded 
as representation not being in conformity with the requirements under section.57 (4). 
We are unable to accept this submission. The Regional Transport Authority as 
well as the Appellate Tribunal are statutorily bound to ascertain all relevant facts 
by themselves. There can be no objection to any information being collectea by 
the ‘Transport Authority, but if that information is volunteered by oneof the 
objectors, according to the learned Gounsel, that information should not be taken 
note of. If after the representations are made and. the applications are heard), 
one of the applicants becomes an insolvent and if that information is given by 
any other applicant, that information has to be eschewed, if the contention of the 
learned Counsel has to be accepted.. It is not disputed.that ifinformation is collected 
by the Transport Authorityy.the Appellate Tribunal would be perfectly justified’ 
In acting on the information. If the Transport Authority gets the information 
from one of the. applicants and makes the information available to the Appellate 
Tribunal it was submitted by the learned Counsel that that information cannot 
be taken Into account, for, that would be circumventing the prohibition raised under 
section 57 (4) of the Act. This argument, if accepted, would lead to strange results, 
The applicant knowing his disability could successfully prevent the Appellate: 
Tribunal from taking note-of the disability by inducing one of the operators to. 
volunteer the information to the Transport Authority before they ascertained the 
information themselves and the information so given by one of the applicants would. 
be one that is prohibited under section 57 (4). In‘our opinion, so far as the infor- 
mation furnished by the Transport Authority is concerned, there is no restriction 
whatsoever. It would not make any difference whether the information was fur- 
nished by the applicants themselves or by the Transport Authority. But the objector 
would not have the right to be heard in person and his representation disposed of ata 
public hearing under section 57 (5). The result will-be that the representator, 
who makes the representation otherwise than under section 57 (4), will not have a 
right to have his objection heard and considered, but there is no prohibition against 
the Authority taking the information furnished by the objector and acting on it. 


~ 
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after giving an opportunity to the affected party, to prove that the information is 
false or thatitshould not be acted upon. The jurisdiction of the Regional Trans. 
port Authority or the Appellate Tribunal to act upon any information, whether 
it was brought to its notice by the objector or by the Transport Authority cannot 
be questioned. But it is within the discretion of the Regional Transport Authority 
or the Appellate Tribunal to accept the information taking into account the relevant 
circumstances under which the information was brought before it. Ifthe Authority 
deécides to accept, it is bound to give a reasonable opportunity to the affected person 
to show cause as to why the information should not be acted upon. When the 
Authority is acting on the information, but notasa representation by the objector, 
the person affected cannot object to the authority considering the information 
on the ground that it was brought to its notice by one of the objectors without 
including the information in the representation made by the objector. The right 
of the representator as such is no doubt limited, for, he has no right to insist that 
any representation made otherWise than under section 57 (4) should be considered. 
in the manner prescribed under section 57 (5) of the Act. But that does not in 
any way debar the Authority under section 47 (1) of the Act from taking the infor- 


mation into account for deciding to whom the permit should be given in the interests. 
of the public. l i 


In Ramayya v. State of Madras, a Bench of this Court, accepting the contention 
that there was nothing in the Motor Vehicles. Act, which prohibited the authority 
from taking into consideration matters other than representations contemplated 
under section 57 (3), observed that section 47 of the Act laid down the substantive 
Iaw regarding the procedure of the Regional Transport Authority in considering 
the application for a stage carriage permit, and in aeciding whether to grant or, 
refuse a stage carriage permit the Regional Transport Authority should have regard 
to matters mentioned in sub-clauses' (a) to (f) of sub-section (1) of section 47. It 
was further held that apart from objections put forward by the individuals against 
the granting of permits the Regional Transport Authority should also consider 
matters mentioned in section 47 of the Act. With respect we are in complete agree- 
ment with the view expressed by the Bench. ° . 


We will now refer to the Berich decision of this Court in Writ Appeal No. 95, 
of 1958, where the question for consideration was whether a partic place was 
the principal place of business or not. It was observed in Writ Appeal No. 95 of 
1958 as follows: 


“ Representations made by the rival applicants did not challenge the fact that the appellant’s 
place of business was at Ettayapuram. Under section 57 (4) of the Motor Vehicles Act, it is not Com- 
tent for the Transport Authorities to consider any representation in regard to an application unless 

it is made in writing before an appointed day and a copy of it is furnished to the party concerned. In. 
this state of circumstances it must be taken that it was accepted by all the parties and the Regional 
Transport Authority that the ee principal place of business was at Ettayapuram. At any 
rate it was not competent for the respondents to this appeal to contend otherwise, they not havihg 
taken any ground of objection in their representations. ‘There is also the further circumstance that- 
this fact was not challenged before the State Transport Appellate Tribunal, namely, that the appellant 
was not having his principal place of business at Ettayapuram. Under the circumstances the Appellate 
Tribunal had no jurisdiction to consider the question whether the appellant had his principal place 
of business at Ettayapuram or not. ” . - 


- > 
. 


The Bench found that the rival applicants did not challenge the fact that the 
appellant’s place of business was at Ettayapuram either in the representations or 
in the memorandum of appeal before the State Transport Appellate Tribunal. 
The rival applicants had, therefore, no right to contest the question as a representa- 
tion under section 57. But the competency of the State Transport Appellate 
Tribunal to take into consideration the material placed before it by the rival claimants 
as information for selecting the best applicant under section 47 of the Act was not 
raised before the Bench, as it is now canvassed before us. We cannot find any 
objection to the Appellate Tribunal acting on the information, though furnished 
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by the rival applicants, provided sufficient opportunity was giyen to the affected 

arty to challenge the information. The rival -applicants will not have a right to 
insist that the particular information should be taken into consideration ; but it is 
within the competéicé óf the Appellate Tribunal by itself to take the information 
into account. . The observation of the Bench that the Appellate Tribunal had. no 
Jurisdiction to ‘consider the question whether the appellant haa his principal place 
of business at Ettayapuram or not’was made with reference'to the facts placed by 
the rival applicants as representation under section 57 (4) of the Act. As already 
pointed out, there can be no objection to the Appellate Tribunal taking the facts 
as information for deciding the question under section 47 (1). l 


This decision was'followed by one of us (Srinivasan, J.) in Writ Petition No. 
574 of 1960, who expressed his view in the following terms : i ; l 

“ It was therefore open to the Regional Transport Authority and, indeed that authority was 
hound to go into the question whether any of the applicants before it was affected by any disqualifica- 
tion as ribed in the Government Order.’ Though the Regional Transport Authority had the 
weport of the Motor Vehicles Inspector before it to establish that the.petitioner did not possess even 
the minimum equipment necessary for efficient repair of the vehicles, it failed to go into that question ; 
and if the of such facilities is a factor that contributes to the efficiency of operations on the 
route, the sears of the ert i fee for an examination of this of the matter.. The 
Tribunal would appear to be fully justified in examining that question. t would be clearly in 
‘conformity with section 47 of the Act.” : 


“The view thus expressed cannot: be questioned. The authority is bound to take 
anta consideration the information in the report of the Motor Vehicles Inspector, 
whether it is contained in the representation of the parties‘or not. Referring: to 
the Bench decision in Writ Appeal No.. 95 of 1958 cited before him the learned 
Judge observed as follows: . a i . E 

“ It seems to me however that representations:with regard to the possession of a place of business 


perce an ei gape and representations as to the adequacy of a workshop stand on different 
footing. All that the other persons would be able to know about the claims to a workshop facility pos- 
-sessed by another a Vena would be that he appeared to have a premises purporting to bea workshop. 

‘tor any of these parties to ascertain whether the workshop was properly equipped 
Section 57 (4) of the Act was intended to prevent the 


ies bringi objections at qui jection i 
Beal ge oli ae ee aes eee ee 
proper officer of the Department, it does not seem to me that section 57 (4) prevents the consideration 
of such an objection. ” | f mm ok i oz 
‘The learned Judge was of the view that, as the objection was not apparent to the 
rival claimants, the consideration of such objections was not barred under section 
57 (4). The information found in the report of the Motor Vehicles Inspector is 
‘bound to be taken into consideration by the Authority for deciding the most suitable 
person for the grant of permit. The bar under section 57 (4) is not applicable to 
the report of the Motor Vehicles Inspector. As the Inspector’s report is not a 
representation by the objector, the circumstance, whether the objector was in 
possession of the fact when he made the representation or not would be immaterial. 


The judgment in Writ Petition No. 574 of 1960 was taken'on appeal and was 
‘disposed of by a Bench in Writ Appeal No. 670f 1962. The Chief J ustice, who 
‘delivered a separate judgment approved the view expressed by the trial Judge 
Srinivasan, J., and observed as follows : 

“The former (possession of a poe of business) is a matter which could be observed by anybody 
rwhile the latter (adequacy of a workshop), namely, possession of the prescribed number of tools being 
a matter exclusively within the knowledge of the operator who claims to possess thèm, cannot be expect- 
‘ed to be within the cpl he the others ; the same kind of consitlération cannot apply to both the 
«cases. It must be noticed that the requirement as to an operator possessing a specified number of 
tools is-contained in the Government Order and .the considerations which generally apply to 
representations, relating to these under section 47, cannot be made ta apply in all their rigour to 
matters, which from their very nature are peculiarly within the knowledge of the operatior, who 
-applies for the permit. ” Na 
The learned Chief Justice held on the above reasoning that the -prohibition under 
section 57 could not be extended to facts, which could not have been within the 

knowleage of the rival claimants. Ramamurti, J., delivering Jz -‘separate Judg- 
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meit in Writ Appeal No. 67 of 1962 reserved his opinion on the question as to how 
far it would be competent to the Appellate Tribunal to: consider the objections. 
raised by the rival claimants, which were not raised in the representations. The 
learned Judge without expressing any final opinion was inclined to agree with the 
view expressed in Ramayya v. State of Madrast, where, it. was held that’ the 
Appellate Tribunal , was entitled to consider every objection available from the. 
record, Whether or not the same was pressed at’ the enquiry before the Regional’ 
Transport Authority. We have expressed our view with regard to Writ Petition 
No. 574 of 1960 and it is equally applicable to that Writ Appeal. : 
In Writ Petition No. 637 of 1960 one of us (Srinivasan, J.) was of the view 
that in a case where the rival claimants would have had knowledge of a particular 
fact and failed to-bring the matter irf the representations before the Regional Trans- 
port Authority under section 57 (4); the entertainment of such a representation is. 
prohibited at a subsequent stage, as the jurisdiction of the Appellate Authority 
cannot be more extensive-than that of the original Authority. Ganapatia Pillai, J:, 
in Writ Petition No. gg1 of 1969 was of the view that representations ‘strictly so- 
called could be confined to matters within the knowledge of the competitors. Re- 
garding disqualifications that lie peculiarly within the special knowledge of the 
officers of the Governments, the learned Judge observed that the rule, that nothing’ 
which was riot mentioned in their representations should be allowed to be urged, 
could not be applied. The decision of one of us (Srinivasan, J.) in Writ Petition. 
No. 697 of 1960 and that of Ganapatia Pillai, J., in Writ Petition No. ggI of 1960: 
are to the effect-that the information, which the rival claimants could not have 
known, is not prohibited from being canvassed under section 57 (4) of the Act. 
We are of the opinion, whether the information was available or not at the timie of 


upon which the Regional.Transport Authority is called upon to bestow his attention are concerned, 
‘it is not necessary that these matters should form part of the ee made by the other appli- 
cants under section 57 (3) of the Act. In fact, in so far as other t ort services operated by the 
other applicants are concerned, it is a matter of record, and the Regional Transport rary ad is fully 
at liberty to consult its own records and ascertain the relevant data, Itis not prevented from relymg 


Mr. M.K. Nambiar, learned Counsel for the respondent, referred to a recent 
judgment of the Supreme Court in C.A. No. 19-of 1964.2, where it was held that 
G.O. No.-1298 aated 28th April, 1956, which purported to give administrative 
instructions to quasi-judicial tribunals was ultra vires of the powers of the Govern- 
ment under section 43 (a) of the Motor Vehicles Act. In this case the State Transe 
a 
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port Appellate Tribunal followed the instructions in the Gcvernment Orders, 
G.O. No. 432, Home, dated 5th February, 1953 and G.O. No. 526, Home, dated 
20th February, 1956, and in accordance with the instructions in the Government 
Orders held that the'respondent was.a benamidar. for Aruppukottai Sri Jaya Vilas 
(Private) Limited and therefore not entitled to the permit. The learned Counsel 
submitted that as administrative instructions by the Government to the quasi- 
judicial tribunals are ultra vires, the two Government Orders relied on by the Appel- 
late Tribunal are ultra vires and the decision based on the Government Orders should 
be set side. It is not-disputed by Mr. Mohan Kumaramangalam, learned Counsel 
for the appellant, -that the two Gpvernment Orders relied on by the Appellate 
Tribunal-would be hit by the decision of the Sypreme Court in G.A. No. 19 of 1964.7 
He also conceded that the decision of the Appellate Tribunal is based on the two 
Government Orders ; but he sought to support the order of the Appellate Tribunal 
on the ground that the validity of the two Government Orders was not questioned 
by the respondent before the Appellate Tribunal. According to the learned Counsel, 
Mr. Mohan Kumaramangalam, without raising the question as to the validity of 
the Government Orders before the Appellate Tribunal, its order cannot be ques- 
tioned in the Writ Petition. He submitted that, if only the validity of the Govern- 
ment Orders was questioned before the Appellate Tribunal, the Appellate Tri- 
bunal might have come to the conclusion on the facts that in spite of the Govern- 
ment Orders, the respondent was not entitled to the permit. - Learned Counsel 
relied on .a decision in Messrs. Pannalal Binjaj.v. Union‘of India®, where it was 
found that the petitioners did not raise any objection to the cases being transferred 
and in fact submitted to the jurisdiction of the Income-tax Officers, to whom their 
cases had been transferred. It was held by the Supreme Court that when the peti- 
tioners acquiesced in the jurisdiction of the Income-tax Officers they were not en- 
titled to invoke the jurisdiction of the Court under-Article 32 of the Constitution of 
India. The learned Counsel’ also relied on the decision in Messrs. Gandhinagar 
‘Motor Transport Society v. Shri Kasbekar®, where Chagla, C.J., following the principle 
laid down in The King v. Williams‘, held that the petitioners not having challenged 
the jurisuiction of the Government could not ask for the relief from the Court exer- 
cising writ jurisdiction. The learned Judge adopted the observation of Rowlett, J.s 
that a party aggrieved must either show that he haa taken his objection at the hear- 
ing below or state in his affidavit that he had no knowledge of the facts which would 
enable him to do so. In this case it is conceded that at the time when the matter 
was pending. before the State Transport Appellate Tribunal the law as it then stood 
recognised the validity of the administrative orders issued by the Government. In 
Writ Petition No. 139 of 1955 the High Court hela that the administrative ins- 
tructions issuea in the Government Orders were valid. In the state of law, as it 
_ Stood then, the respondent cannot be reasonably expected to challenge the vali- 
dity of the Government Orders before the Appellate Tribunal. In Arunachalam v. 
Southern Roadways®, Rajamannar, C.J., held as follows: l 
“ Now it is well established that before a person aggrieved is refused a relief to which he would 
otherwise be entitled on the ground of acquiescence in the wrong complained of, it is necessary to 
establish that he new, or ought to have known, his right, which he is alleged to have omitted to assert. 
A person who has no knowledge of his right and is not guilty of culpable negligence in being ignorant, 
will not be denied a relief to which he is entitled on the ground that he omitted to assert that right. 
In this case, as the learned Judge has pointed out, ‘ the ignorance of the true1 l position was virtually 
shared by every one concerned, the operators, the Statutory Authorities and the Government them- 
selves arid even this Court.’ In such circumstances, it is not just to apply the rule of acquiescence. *’ 
We are in agreement with the observations of the larned Chief Justice. Before the 
respondent could be said to have acquiesced, it is necessary to.show that he khew 
or ought to have known his rights, which he is alleged to have omitted to assert. - 
It is not disputed that he was ignorant of the true legal position. In Arunachalam 


« 
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Pillai v. Messrs. Southern eds aa the Supreme’Court agreed with the view 
of the High Céurt in Arunachalam v. Southern Roadways*, and held as follows : 


+ 


- “In our opinion, although the respondent had submitted to‘ the jurisdiction of the Regional 
Transport Officer and had not in his petition under Article 226 in the High Court taken the objection 
that that officer had no jurisdiction to vary the conditions of a permit, the High Court acted rightly 
in allowing the respondent to urge that the Regional ety eae Officer had no jurisdiction to viy 
the conditions of a permit. It was not until the decision of the High Court in W.A. No. 107 of 195 

that it became the considered view of that Court that the Regional Transport Officer had no jurisdic- 
tion to make any such variation. When the law was so declared by the High Court it could not 
reasonably be said that the High Court erred in allowing the respondent to take this point although in 
its petition under Article 296 the point had not been taken.” 


The facts of this case are on all fours with that of the Supreme Court, and the learned 
Counsel for the appellant cannot contend that the respondent is not entitled to chal- 
lenge the validity of the Government Orders in the Writ Petition. As the Govern- 
ment Orders, on which the Order of the Appellate Tribunal is based, are held to 
be ultra vires, the order of the State Transport Appellate Tribunal cannot be up- 
held, and on that ground has to be set aside. 


In the result, while holding that the Appellate Tribunal was entitled to take 
into consideration the information that the respondent was the benamidar for Arup- 
pukottai Sri Jaya Vilas (Private) Limited, we remitted the case to the Appellate 
Tribunal for fresh disposal, in view of the recent Supreme Court decision in C.A. No. 
19 of 19642 holding the Government Orders as ultra vires. 


No costs. 
P.R.N.. —— Order set aside and cases remitted” 
; [FULL BENCH.] i 
IN THE HIGH COURT OF JUDICGCATURE AT MADRAS. 


Present :—Mr. S. RAMACHANDRA IYER, Chief Justices Mr. Justice K. SRINI- 
VASAN AND Mr. Justice R. SADASIVAM. : 


Manicka Goundar © ; .. Appellanl* 
a - . a 
Arunachala Goundar and two others .. Respondents. | 


Hindu Women's Rights to Property Act (XVIII of 1937), section 3 (2)—Construction, scops and ¢ffect— .. 
Right of widow under—Nature, incidents and extent of —Widow if becomes a coparcener—Death of sole surviving 
coparcensr—Pre-deceased coparcener’s widow—lf entire family property by survivorship to the exclusion of 
heirs of sole surviving coparcensr—Act if a code and alters law of succession in other respects. : 


Interpretation of -statutes-—Meaning of words—Surplusage—Presumption of—Alteration of existing law— 
Inference of —Futions—Use and effect of—Principles. 


On the death of the sole surviving, coparcener of a Hindu Joint Family, the widow of a 
predeceased coparcener entitled to the benefits under section 8 (2) of the Hindu Women’s Rights 
to Property Act, 1937, does not take by survivo the entire family property. A widow after her 
husband’s death, does not by virtue of section 3 (2) of the Act become a coparcener with the survi- ` 
ving male members. : : i 

The term coparcener under the Mitakshara system of jurisprudence, has a distinct meaning, its - 
essential characteristic being that the coparcener possesses a right to the family property by birth. 
‘The existence of a mere right to partition of family property cannot be regarded as the touchstone of 
oparo nup.. Only a male born or adopted into the family, can, under the Hindu Law, become a 
coparcener. e right of the widow of a coparcener under the Act is derived ‘from-the statute and 
not by any fiction go as to entitle her totake under the generallaw. Section 3 (2) of the Act does not, 
either expressly or by implication, create a fiction, and cannot be read as conferring upon the widow 
all the rights of a coparcener. The Act is nota code on the law of succession and has to be construed 
consistently with the rights possessed by a sole surviving coparcener of a Hindu family under the 
ordinary law. Fluctuation of the widows interest, s0 long as she chooses to remain in the family, by” 
births and deaths of coparceners therein, is an inherent feature of her husband’s interest which has-- 
been given to her, and cannot be regarded as any special feature of her estate, so as to indicate a legis- 
lative intent to confer on her the rights of a coparcener. 


re a 
1. (1961) 1 S.C.J.-421 eC 1 An.W.R. 3. Since T Rajagopala Naidu’s “Case, 
(S.C.) 104 : (1961) 1 M.LJ. (S.C.)_ 104. ey 28.GJ. 570 ee M.LJ. (S.C) 131: 
2. (1958) M.L.J. (Gr.) 22 : (1958) M.L.J.1. (1964) 2 An. (S.C.) 131. 
* L.P.A. No. 77 of 1961. : ; 24th January, 1964. 
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Section 3 (2), read in the light of-the intention disclosed by the other provisions in the Act and. 
consistently with the existing general law, can only mean that the surviving coparcener can take the. 
family property subject to the rights of the widow of the other co-parcener’s and the rights of the 
Widow of coparcener will have to be worked out harmoniously with the rights of the sole Surviving co- 
parcener. ‘The rights of one cannot therefore, defeat those of the other. When a sole surviving co- 
parcener in a Hindu joint family dies leaving his own heirs, as well as the ceased coparcener’s 
widow, the former will inherit his share of the family property subject to the rights of the latter. 


Manorama Bai v. Rama Bei, A.1.R. 1957 Mad. 269, overruled. or 
A.S. No. 299 of 1950 (Seshi Ammal alias Dharmambal v. Lakshmi Ammal) approved. 


It is an accepted rule of interpretation of statutes that a Court shoyld not be prompt to ascribe 
and ee should not without necessity or some sound erupt impute to a language of a statute, 
tautology or superfluity. In other words, although surplusage or even tauto is not an uncommon 
feature in legialative enactments, the ordinary rule-is that a statute is eter appo d to use words 
without a meaning. - een, 

' Craies on Statute Law, 6th Edition, page 103, referred to. i 

A statute can prima facie be construed as changing the law to no greater extent than its words or 
necessary intendment require. -> ag . . ° ` 

Maxwell on Int ation of Statutes, (TIth edition) page 78; Craies on Statuté Law, 6th 
Edition, page 121, referred to. -R 

- _ Alamelu Ammal v. Chellammal, (1959) 1 M,L.J. 269 relied on. - Se S 

Law does sometimes create fictions to avoid injustice. But fictions cannot be extended so as to- 
subserve the purpose not intended by the Legislature. At the same time, within the purpose of its 
operation, it would import all the incidents uent to its creation, that is, all the consequences 


and incidents that will flow if one were to treat fiction as the real state of ‘things 
East End Dwelling Co., Lid. v. Finsbury Borough Council, L.R. (1962) A.C. 109, referred to. 


Appeal under Clause 15 of the Letters Patent against the Judgment and 
decree of the Honourable Mr. Justice Jagadisan, dated 23rd September, 1960, 
and passed in S.A. No. 1066 of 1958 (A.S..No. 175 of 1956, Sub-Court, Cudda- 
lore ; O.S. No. 159 of 1952, District “Munsiff’s Court, Tirukoilur). 


M. Sundaram and S. R. Sadagopan; for Appellant. 
C. S. Rama Rao Sahib and K. Parasaran, for Respondents. 
The Judgment of the Court was delivered by 


S. Ramachandra Iyer, C.F.:—This appeal, which has been filed against the judg- 
ment of Jagadisan, J., raises an important question relating to the construction of 
, Section 3 (2) of the Hindu Women’s Rights to Property Act, 1937, which, for the 

sake of brevity, we shall refer to as the ‘ Act’. The precise form of the question 
before us is : oe > 

— “ Whether on the death of the sole surviving coparcener of a joint Hindu Mitakshara family 
the widow itt EE coparcener, entitled to the henefte of the Act, will take by survivorship, 
the entire family property ?’ ; 

“In Manorama Bai v. Rama Bai}, a Bench of this Court, while answering that 
question in the affirmative, held that by virtue of section 3 (2) ofthe Act, the wiuow, 
after her husband’s death, will become a coparcener with the surviving male mem- 
. bers of the family and that she would, on the death of the sole surviving coparcener 
take the joint family property. to the exclusion of an heir of the latter. This view is 
fundamentally opposed to the concept of a coparcenary under the Mitakshara’ 
system of jurisprudence where only the male members of a joint family are regaraed’ 
as constituting the coparcenary. It is- also opposed to the several decisions of this 
and other High Courts, which have held that the widow, who becomes entitled to a 
Share in the joint family property under the Act, does not take it as a coparcener 
but only by virtue of a special statutory right. Even so the question might perhaps’ 
arise as to what exactly is the nature of the right of the widow in such cases, that is- 
to say, whether the right which she obtains under the statute equates her to the 
Position of acoparcener, | 0 L2 aa a a a a L L 

Substantially what, therefore, falls to be decided in this appeal is the correct- 
ness of the view taken on this point in Manorama Bai v. Rama Bail. 

le A.LR. 1957 Mad. 269.. ° ° 
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. Before taking'up that question, we shall first refer to the facts which have led 
up to this litigation. Nagoji and Krishnamurthi, who were. brothers, constituted a 
joint Hindi family. The former was married and latter not.. They had a sister 
by name Rukmani. Nagoji died on roth January, 1950, leaving behind him his 
widow, Kamala. Krishnamurthi survived his: brother only for two daya.. On his 
death, his brother’s widow, Kamala, claiming that she became entitled to the entire 
property, by survivorship, sold the property in suit to the ap t. Rukmani, 
the heir of the sole surviving coparcener, Krishnamurthi, e a claim that she 
inherited the entire property from her brother and sold it to the first respondent. 
The suit instituted by the latter far recovery of possession of the property failed in the 
trial Court. On appeal, however, the learned Subordinate Judge of Cuddalore 
upheld Rukmani’s title to half the property, the share possessed by Krishnamurthi, 
and granted a decree for partition in favour ofheralienee. The appellant, Kamala’s 
alience, filed a Second Appeal to this Court against the decree but without success. 
Jagadisan, J., who disposed of the appeal, held that while Kamala would be entitled 
to her husband’s share in the family propery her rights would not extend 80 as to 
vest in her even the interest possessed by Krishnamurthi, who, survived her hus- 
band, and that his interest would go to his heir as his separate property. In reach- 
ing that conclusion the learned Judge followed an unreported judgment of this 
Court in A.S. No. 299 of 1950 in preference to Manorama Bai v. Rama Bai. In 
view, however, of the conflict of decisions in this. Court, the learned Judge, if we may 
say so with respect, very properly granted a certificate under Clause 15 of the Letters 
Patent to enable the aggrieved party to file this appeal. 


It was settled law before the Act that a woman married toa member of a joint 
family became a member thereof; but she did not thereby become a coparcener- 
On the death of her husband, she continued to be a member of the family ; even 
then she did not become a coparcener, for, under the law, only male of 
the family could constitute a coparcenary. ‘Therefore, the wives of coparceners 
were not entiled to any interest in the joint family pope nor could they, after 
the death of their husband, take the interest of the latter in the family property 
on any theory of representation. The oft-quoted text, of Brihaspati, 


a ces re Ki +} : 

“ When a person dies and his wife survives, half or his survives in her ; when half the body of the 
person survives, how can another person take his property ?” 
which formulates the theory of the widow being regarded as the surviving 
half of her deceased’s husband, applies to the inheritance of the separate property 
of the husband. It does not apply to a case of a person dying as a member of a’ to- 
parcenary. For, no individual member of a joint family can say that he has any 
certain definite share in the property. On the other hand, the entire family, consti- 
tuting, as it does, a sort of corporation, would be the owner of the property. But 
it is not as if that all members of the family that have an interest in its property Cam 
obtain a share on partition. ` The male members alone have that right, the females 
being entitled only to be maintained. Thus joint family property 1s coparcenary 
popa The distinction between a joint family, and a coparcenary within it, is. 

brought out in the following passages in Mayné’s Hindu Law. and Usage, 1 Ith. 

Edition, page 324:— ~- : j k 

“When we speak of a Hindu joint family as constituting a coparcenary, we refer not to the entire 
number of ns who can trace descent from a common ancestor, and amongst whom no partition 
has ever taken place ; we include only those persons who, virtue of relationship, have the right to: 
enjoy and hold the joint property, to restrain the acts of each other m respect of it, to burden it with 
their debts, and at their pleasure to enforce a aeons Outside this body, there is a fringe of persons 
possessing only inferior rights such as that of maintenance which, however tend to diminish as the 
result of reforms in Hindu Law by legislation.” _ ; i ' : 


í 1, A.I.R. 1957 Mad. 269. 
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In other words, while a joint family under the Hindu Law consists of males and 
females, that is, including daughters born in the family till their marriage and woman 
married into the family, a coparcenary, which alone is the body having the owner- 
ship of the family property, is a limited body within it, consis ting only of male 
members. 


The result of this is that a woman married to a member of a coparcenary does 
not have any interest in the family property and after the death of her husband she 
becomes entitled only to receive maintenance therefrom and not to a share therein. 
It was with a view to remedy this defect in the law and tą confer better rights on 
woman, the Act was passed by the Central Legislature. But unfortunately, by 
reason of the limited powers possessed by the Central Legislature, at the time when 
the Bill, as passed by that Legislature, received the assent of the Governor-General, 
it was held that it could operate only to regulate succession and devolution by survi- 
vorship of property other than agricultural lands. This was remedied by the vari- 
ous Provincial Legislatures enacting similar enactments with respect to devolution 
of argicultural property. Madras Act XXVI of 1947 extended the provisions of the 
‘Central Act to agricultural lands. 


The object of these enactments was to give better rights to woman in respect 
-of property. They accorded to the widow a right to succeed to her husband even 
in the presence of sons and have an equal share with them ; they enabled her. to 
obtain rights of her husband in the joint family property as well. Their effect 
was to introduce a new set of heirs to a deceased male, z.g. widow, son’s widow and 
grandson’s widow. Thereby a change was made in the general order of succession 
as well. But the enactments were confined only to a limited area of giving rights to 
‘widows of deceased, who under the pre-existing law, on the death of their husbands, 
did not get rights to the property or interest of the deceased. They left other parts 
of Hindu Law’ of succession and survivorship unalterec. 


` In Umayal Achi-v. Lakshmi Achit, the Federal Court held that section 3 (1) of 
the Act, which regulated succession to the separate property of a deceased Hindu, 
‘would not apply to ancestral property possessed by a sale surviving coparcener and 
that it was confined to the self-acquired property left by the deceased. Varada- 
-chariar, J., observed :— 

“ It is true, as the Preamble enacts, that the measure was intended ‘to give better rights to 
‘women’. But it must be remembered that the Act was not a codifying Act or even a general amend- 
‘ment of the Hindu Law of Inheritance. It will help us to ascertain the defects which it set out to 
remedy. Even under the ordinary Hindu Law, a widow would in certain circumstances have succeed- 
‘ed to the property held by her husband as the last surviving coparcener or as the holder of a share 
obtained on partition. By themselves, these cases did not call for the interference of the Legislature. 
It is only if the owner had some sons (including in that term, grandsons and great grandsons), that 
the widow would be excluded by the sons. Legislative interference was therefore required to obviate 
thardship when the owner left a widow as well as sons. ” 


. Considering the scheme of the Act, the learned Judge held that the * separate 
-property °? under section 3 (1) would be property in respect of which the son ofa 
‘Surviving coparcener would not be entitled to claim coparcenary rights but only 
right of inheritance on his father’s death. That would therefore exclude ancestral 
property held by a sole surviving coparcener. The ordinary law of inheritance 
-applied to it. a> 

The most important change brought about by the Act which alone is relevant 
‘for our present purpose is that contained in sub-sections (2) and (3) of section 3 of 
the Act. Under the former provision when a Hindu governed by any School of 
Hindu Law, other than the Dayabhaga School or by customary law, dies intestate, 
-having at the time of his death an interest in Hindu joint family property, his widow 
will have in the property “ the same interest as he himself had.” 

Sub-section (3) provides that the interest thus devolving on the widow would 
be the limited interest known as a Hindu woman’s estate. 


1. (1945) 1 M.L.J. 108. 
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It also recognises a right in her to claim-partition- as a male owner. It-will-be 

seen. from the terms of the section that the statute confers on-the widow directly the 
same interest as her husband possessed in-the joint family property. Under the 
ordinary law, a right to demand partition exists only in a coparcener. Presumably 

for the reason that a woman would not become a coparcener by reason of the'rights 

conferred on her by sub-section (2), the statute proceeds to confer on her a right 

of claiming partition as a male owner. In other words, a fiction is created that the 

widow becomes a male owner only for the purpose of claiming partition. 


{t 


. Two matters may mow be noticed. First, in regard to the actual interest taken 
by the widow, the statute does not create any fiction that she should be deemed to 
be in the position of her husband axd thereby take the property. On the other 
hand, for the purpose of obtaining partition, a fiction is created to make her a male 
owner. It is not necessary, therefore, that she should be made a coparcener in 
order that she might obtain the rights ofher husband. In In the matter of the Hindu 
Women’s Right to Property Act!, the Federal Court observed— 

“ Tt is true that section 3 of the Act does not use the word ‘ survivorship’, and it may be that 
the widow taking a share under the Act does not become a coparcener with the other sharers ; but 
there can be no doubt that in the cases in which it gives to the widow of a deceased co-parcener a 
right to a share in the joint property which she did not possess under the pre-cxisting law, it takes away 
to that extent the benefit of the rule of survivorship which would have accrued toj the remaining 
coparceners.”’ . =. i H 

In`giving the widow the same interest as that possessed by her husband in the 
family property, and in limiting her rights to a woman’s estate under the Hindu Law, 
the Act has abrogated, to some extent at least, the rule of survivorship that prevailed 
in regard to family- property between the members of the coparcenary. For 
example, if the widow were to dispose of, during her lifetime, her- interest in the 
property for justifiable purposes, the family would never get the property. On the 
other hand, if the widow were to die without making any such alienation, the pro- 

erty would revert to the family after her death ; survivorship would then come into 
force. In Subbarao v. Krishnaprasadam*, the precise.effect of section 3 (2) was treat- 
ed as merely suspending the right of survivorship which the coparceners had under 
the Hindu Law prior to the Act ; that in other respects the right of survivorship 
possessed by the male coparceners subsisted and operated in accordance with the 
true principles of Hindu Law., A slightly different note was, however struck in 
Parappa v. Nagamma®, where it was observed :: ` > -> i 

it If ghe (the widow) divided herself from the other members of the family during her lifetime, on 
ther demise the succession would be traced to her husband on the basis that the property was his separate 


property. ” ; J 
This observation was considered in a later Full Bench decision of this Court in 


Alamelu Ammal v. Chellammal*, to be a mere obiter and that it could not be held tọ 
have overruled the decision in Subbarao v. Krishna Prasadam*. 


Secondly, it is implicit from the terms of section 3 (3) that the Legislature did 
not regard a widow obtaining the benefits under sub-section (2), ag a coparcener. 
Tf she were intended to be one, there was indeed, no need for the Legislature to 
confer upon her expressly a right of obtaining partition. It is an accepted rule of 
interpretation of statutes that a Court should not-be prompt to ascribe, and indeed 
should; not, without necessity or some sound reason, impute to the language of a 
statute, tautology or superfluity. In other words, although surplusage or even tau- 
tology is not an uncommon feature in legislative enactments, the ordinary tule is 
that a statute is never supposed to use words, without a meaning ; vide Craies of 
‘on Statute Law, 6th Edition, page 103. 


The immediate question before us is not so much as to whether the Act abroga- 
tes the rule of survivorship amongst male coparceners but whether a widow, who is 
given certain rights in derogation of the rights of the surviving coparceners, has been 
2 ae a a a — 


1. (1941) 2 M.L.J. k at page 23. 8. daen 1 M.L.J. 250 FB). 
2, (1953) 2 M.L.J. 561. 4, (1959) 1 M.L.J. 269 (F.B. 
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made a coparcener by the statute. In the opinión of the Federal-Court, to which 
we have just now- made reference, a widow taking property under the Act would not 
prima facie be a coparcener with the rest of the family. But the learned Judges 
in Manorama Bai v. Rama Bait, did not regard this view .as a final pronounce- 
ment on the matter. Me. St. : a. ee , , 3 
We have, therefore, to consider both on principles and authority, whether the 

Act, in giving rights to a-widow of 4 deceased coparcener, intended to’ make her 
coparcener with the surviving male members of the family. As we pointed ouf 
earlier, ‘the Act was not a code regulating the law of succession and survivorship 
in any comprehensive way. ,Except to the extent of ameliorating the position of 
widows in the cases specified, it did not affect,the rest of the Hindu Law of succes- 
sion. In Shivappa v. Yellawa*, Gajendragadkar,, J., while referring to this aspect 
of the legislation, observed : | E " a 

“ It is true that piecemeal legislation passed for removing obvious anomalies or ee 
progressive in Hindu Law tends to lead-tọ complications ; because it is sometimes difficult to 
reconcile the new provisions made by the Amending Acts with the rest of the structure of Hindu Law. 
The effect of the provisions of section 3, on the constitution of the survivin family after the death ofa 
co- cr, is an illustration in point. The undivided Hindu family would now consist of co-parceners 
and a female who has a share in the i haa of the family. The right to property is conferred on 
the widow without her the status of a coparcener. This position is likely to raise some problems 
which may not admit of a logically consistent answer ”, 


.The ratio decidendi of several cases to which we shall presently refer appears to 
be that the effect of the death of a coparcener with regard to the property of the 
family, will be that his widow is enabled to stand in his shoes, although she is not a 
coparcener ; she will have only the rights ana not the status of her husband who- 
was a coparcener. In Kalianrai v. Kashinath®, a Bench of the Allahabad High 
Court observed : ' 

“ The Act was intended to give better rights to women in respect of property—that is the Preamble 
to the Act—but there is no indication that the Act intended to interfere with the established law relat- 
ing to joint family. Whatever inroads it may have made on the doctrine of survivorship, it does not 

ect a statutory severance or disruption of the joint family. The widow as a member of a joint Hindu 
family is to have the same interest in the joint property as the deceased husband had and this deyolution 
does not otherwise affect the jomt family status unless the widow, availing herself of the provisions of 
sub-section (3), claims a partition.” ` Sts 
Manorama Bai v. Rama Bait, recognised that the term ‘ coparcener ° adopted 
in the Indian Law referred only to members of undivided family entitled to enforce 
partition. The learned Judges discussed at length the meaning of the terra ‘“to- 
percener ” uncer the English law and tried to show how that word was used to indi- 
cate different concepts by Colebroke in his translation of Jagannatha’s Digest and 
iby the Privy Council in the Shivaganga case.4 But they then found that under every 
system of law, a coparcener had a right to obtain partition.. This probably led them 
to-conclude that the touchstone of coparcenership was a right of partition. From 
this they proceeded to say that as such a right has been given to a widow under 
section 3 (3) of the Act, she.should be regardea as.a coparcener. | ` 


We are, however, unable to agree with this reasohin g- À right to obtain parti- 

tion cannot-mean that the property is held in coparcenary. Co-owners have a 
right of obtaining: partition, but they are not coparceners. It is no doubt true that 
the term ‘‘ coparcener ” has under the Hinuu Law, been used-to denote-a concept 
entirely different from the-one under the English law. “ Daya ”’ which-can but 
be loosely translated as “‘ heritage ” under the law of Mitakshara; is the property 
to which one’s right accrues by reason ‘of his relationship to the previous owners. 
It is-of two kinds: obstructed ‘(sapratiband daya) and unobstructed (apratibandha 
daya). An obstructed heritage is one where the accrual of the right. is obstructed » 
by the existence of the owner. For example in a case of property owned by an 
individual, his heirs would have no right to itso long as that indivdual is alive. Their 
eee 


"1. ALR. 1957 Mad. 269. 8. I.L.R. (1943) All. 307 at 309 and 310. ` 
ge ALR. 1954 Bom. 47 : LLR. 1953 Bom. 4. 9 MIA. 530, 
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rights accrue only after his death. In the case of unobstructed heritage, the owner’s 
existence does not stand in the way of the accrual of rights to others. This occurs in 
the case of a Mitakshara joint Hindu family where the right of a male preson to 
property; àccrues by reason of his birth and does not depend on.the death of another, 
although the death of a member might increase the quantum of interest in another. 
Again the interest of each male member, so born in a family,-is-not regarded as 
his individual property till partition. Till that’time it is only a fluctuating interest 
liable to be diminished by births of male children or correspondingly increased 
by deaths of coparceners in the family. As pointed out in Lakshmiammal v. Rama- 
chéndra Reddi1, the term**‘ coparcener’’ connotes aright vested by birth in the male 
membe }in the family of unobstructed heritage.’ Lord Dunedin in Batjanath Prasad 
Singh v. Lej Balt Singh*, observed that it would probably have been better if the words 
“‘ co-pa ‘cenary ” and “‘ corparceners ” had not been used for conveying the idea of a 
family \vhere the right to its property arises by birth. The translators of the texts 
of Hinetu Law, as well as judicial decisions, finuing it perhaps, difficult to tran- 
slate ‘“\ppratibanda daya ” adopted the word ‘coparcener’ and coparcenary to 
indicat, \the particular concept of heritage under the Mitakshara system. It will 
be wro1 E therefore to interpret the term.coparcener under the Hindu Law in the 
light of'thé meaning under the English law. A ‘‘ coparcener ” under the English 
Law does not obtain title by birth. He does so only by inheritance by virtue of 
descent from an ancestor. No female member of a joint Hindu family can acquire 
ari interest by birth in, or by marriage into a family. Therefore -she cannot bea 
coparcener in that family. r ao 

The Hindu Women’s Rights to Property Act nowhere says that the widow be- 
comes a coparcener in the family. There is abundant authority to show. that the 
benefit conferred on her by section 3 (2) of the Act, does not maker a coparcener. 
In Radha Ammal v. Commissioner of Income-tax*®, it has beeri held that the new rights 
created under the Act in favour of the widow do not have the effect of elevating -the 
status of the widow, making her a coparcener in the family. : Similar view was 
expressed by another Bench of this Court in Seethamma v. Veeranna Cheiti*, where it 
was pointed out that the widow.of a coparcener would only be a member of the joint 
family with the special statutory rights conferred on her under the Act but that 
she would not have the statutes ofa coparcener. Ratnasabapatht v. Saraswathi Ammal’, 
while affirmingthat view proceeded further andheld that a widow obtaining properties 

inder the Act would have no power to question the alienations made by the manager 
or he family. The latter view has not however been accepted in subsequent de- 
cisions. We have earlier referred to the decision in Subba Rao v. Krishna Prasadam*: 


In that case, Rajamannar, C.J.,and Venkatarama Aiyery J. while accepting 
the previous decisions that the position of a widow taking under the Act was not 
that of a coparcener but only that of a member with’ certain statutory rights, held 
that the incident of those rights specified in the Act was purely personal to her, ¢.g. 
she would be incapable of transmitting her rights to her or her husband’s heirs but 
that the property would revert, on her death, to the joint family of which she was 
a member. Subsequently to that decision, a Full Bench of this Court in Parappa 
v. Nagamma’, accepted the position that a widow taking an interst in the joint 
family property, by virtue of section 3 (2) of the Act, did notdo so asa co- 
parcener. , na M ; 

_ But the preseryation of her statutory rights did require that she should be capa- 
ble of preventing unjustified alienation of family property by the manager. It 
was this right that was recognised in Ramalinga v, Ramalakshmi, and in Lakshmi- 

-ammal v. Ramachandra Reddi!, where this Court held that it would be competent 
“for a widow in a joint family, entitled to the benefits of the Act, to interdict impro- 





1. een) 2 M.L.J. 262. 5. (1953) 2 M.L.J. 459. 
2, (1921) 40 M.L.J. 387 : LLgR.43 All.228: 6. (1953) 2 M.L.J. 561. 

„L.R. 48 I.A. 195 (P.G.). 7. (1954) 1 M.L.J. 250 (F.B.). 
8. (1957) 2 M.L.J. 382. 





3. t1950) 1 M.L.J. 399. 


4, (1950) 2 M.L.J. 2r. 
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per alienations of property made by a coparcener of ‘her husbana without even 
seeking partition. ‘In both the cases, the learned Judges affirmed the view that the 
Act aid not make the widow of a deceased coparcener a coparcener under the Hindu 
Law. We have already referred to the decision of the Bombay High Court in Shivappa 
v. Yelldwa', giving expression to the same principle: It is unnecessary to multi- 
ply authorities beyond stating that both in Patna and Orissa, the same construction. 
on the Act has been placed ; vide Ramasaram Sao v. Bhawat Shukul®, and Kunjasahu v. 
Bhagaban Mohanty’.. i AE 


We shall now advert to the effect and consequence of the provision contained in 
sub-sections (2) and (3) of section 3, to show that the real intention of the Legislature: 
was not really to make the widow a coparcener, although the statute gave her all 
the interest which her husband had in the family property. Under sub-section (3) 
she will have only the limited estate of a woman under the Hindu Law. Obviously, 
therefore, she cannot continue to hold her interest.in the joint family property if she 
re-marries. It has been held that she will forfeit her property rights in her hus- 
band’s family in case of unchastity. No coparcener. in a family forfeits his rights 
for such reasons. Again, the widow of a Karta in a joint family does not, on ‘his 
death, become herself a Karta, even though the other members of the family might 
be her own minor sons ; see Radha Ammal yv. Commissioner of Incoms-tax, Madras4, 
This is on the principle that nobody hut a coparcener can be a Karta of a joint 
family and that as the widow is.not a coparcener, she could not be a. a. Again 
sub-section (3) gives her the right to obtain partition as any other male member of. 
the family. There is, however a distinction between the case of a male member 
seeking partition and the widow of a coparcener doing so. Where a male member 
obtains partition, the joint family will be disintegrated ; but in the case of a widow 
working out her rights under.the provisions of sub-section (3) to section 3 by seeking 
partition, there can be no division in the family. Such partition is merely to effec- 
tuate the benefit conferred- on her under the Act ; after her death, the property 
will revert back to the joint family ; vide Subbarao v. Krishna Prasadam 5, and Alamelu 
Ammal Ee 


v. Che 


; 
+ 


It will be seen from these features that the Legislature did not intend that her 
status in the family is to be identical with that of her husband, Her right, cannot, 
‘therefore, be equated to that of a coparcener but should be made to depend purely 
on the terms of the statute which conferred rights on her. -It is true that the effect 
of the death of coparcener, with regard to-the property of the family, will,. under- 
the Act,-be to make his widow stand in his shoes. But his death does not have the 
effect of severing his interest in the family property from the rest of it. Therefore. 
the interest which the Act gives to the widow cannot be regarded as one obtained 
by her on succession. She not having had any right, by birth or marriage, to the. 
family property, cannot be regarded as taking the property on any theory of survi- 
vorship.. It has, therefore, been held that her rights are referable purely to the 
statute which created it. In Satyanaryanacharlu v. Narasamma’, Horwill,.J., stated. 
the position thus: | . : oe 

“It does not follow that because the mother is not a voparcener and did-not obtain the property- 
by survivorship, she must have obtained it as a heir. She became entitled-to her rights by statute, ” 

The foundation of the widow’s rights being not on the basis of any pre-existing 
rule as to devolution of property but purely on the statute, we have next to see 
whether, on the terms of the statute, she gets the same rights as that of a coparcener. 


It has been argued that as the statute gives the widow_the same rights in the 
family property as that possessed by her husband it should be considered as creat- 
ing a fiction by which the personality of the husband is continued to exist in the widow.’ 
and as the deceased was a-coparcener,. his widow. should equally be-regarded asa co- 
eee LL 

A.I.R. 1954 Bom. 47 : LL.R. (1953) Bom. 958. 5. (1859) 2 M.L.J. 561. 

.2. ALR. 1954 Pat. 318. 6. (1959) 1 M.L.J. 269 (F.B.). 
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arcener. This contention is no doubt supported by the judgment in Manorama 
ai v. Rama Bai1, where it was observed that the right of the widow being founded. 
on the fiction that her husband continued to live in her, the interest possessed. 
by the husband should be held not to have lapsed on his death, but, on the other 
hand, vested.in his widow. It is true, as observed by Lord Asquith in East End 
Dwelling Co., Lid. v. Finsbury Borough Council? that: ~ , ' 

“Ifyou are bidden to treat an imaginary state of affairs as real, you must surely, unless prohibited 
from doing so, also imagine as real the consequences and incidents which, if the putative state of affairs 
had in fact existed, must inevitably have flowed from or accompanied it........ 4 : 

But as we have indicated earlier, section 3 (2) does not create any fiction. It 
simply confers the right possessed by the husband on his widow after his death. 
A statutory fiction is generally created by the use of the words “as”, “as if”, or 
“deemed to be’ etc. Those words are not present in section 3 (2). Contrast 
this with section 3 (3) which creates a fiction by deeming the widow to be a 
member of the family for the purpose of obtaining by partition her share of the pro- 
perty. In Subba Rao v. Krishna Prasadam®, the learned Judges, no doubt, say that 
the principle underlying section 3 (2) is a fiction of the husband’s personality con- 
tinuing to live in his wife even after his démise. Weare, with respect, unable to- 
share that view, as section 3 (2) in terms, does not create any such fiction. The 
text of Brihaspathi to which we have made reference at the beginning of this judg: | 
ment, only gives a reason for giving the wife priority in the scheme of -inheritance 
to her husband’s separate property. Assuming that such reason amounts to a fic- 
tion as to the perpetuation of her husband’s personality so as: to enable her to in- 
herit that property, that fiction has never been applied to regulate devolution of- 
coparcenary property. The most that can be said of section 3 (2) of the Act is, 
that a woman succeeding to property, is not unknown: to: Hindu Law. 


Law does sometimes create fictions to avoid: injustice. -Not unoften fictions 
have been created by legislation to bring a matter outside the ambit of the law or- 
statute within its framework. But it is not necessary for a statute to enact a fiction, 
because it can legislate directly to achieve its purpose. ‘Where a statute has created. 
a fiction, questions will often arise as to how far such fiction could be extended. 
One salutary rule is that fictions cannot be extended so as to subserve the purpose 
not intended by the Legislature ; but: at the same time, within the sphere of its. 
operation, it must be conceded, that it would import all-the incidents consequent 
to its creation, that ‘is, all the consequences and incidents that will flow if one were 
tb'treat-fiction as the real state or things. However, no-question of any considera- 
tion of the logical result of a fiction can at all arise, where it has not been created. 
Where, therefore the statute, as in the present case, simply suspends the Hindu. 
Law of survivorship.and provides directly for the wife of a coparcener to take his. 
interest in the family property, there is no scope for the operation of any fiction or 
of drawing logical conclusions therefrom. For example, you are not bidden‘to. 
imagine under the statute in this case thata woman, who is not a coparcener, is to: 
be treated as one. If the statute has created such a fiction, the logical consequence 
will be that she willtake the property under the law as a coparcener and not under 
the statute. But what has been done by the Act is to create in her a new right by 
its own force without resort to any devise by way of a fiction. In Manorama Bat v. 
Rama Bai’, the learned Judges have held that from the fact that rights were given to 
a widow under the statute, it must be: assumed that it intended her to be a coparce- 
ner. Such a view can hardly be supported. So long as the Legislature is acting” 
within the ambit of its competence, its powers are plenary ; it need not legislate 
by adding a fiction to the existing law ; it can legislate directly. As we said, section 
3 (2) cannot be read as creating the fiction that the widow of a coparcener 18 her- 
self a coparcener ; it allows her, certain rights vi statuti. The extent and nature 
of the interest created in her will, therefore, have to depend on the true construction. 
of the statute. : - a ae ; 


- = 
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- Be . - è . > . . é 
We have earlier referred to the fact that the statute in the instant case’is a frag- 
mentary piece of legislation enacted with the limited. object of giving certain rights 
to Hindu widows in the property or interest possessed by their husbands. The statute 
does not purport to-affect or interfere with the other branches of the Hindu Law. 
In the absence of express language, it cannot; therefore, be assumed that, for the pur- 
pose of giving rights to-widows, the Legislature intended-to throw overboard the 
fundamental concepts of the Hindu Law of succession ‘and rule of survivorship. As 
has been pointed out in Maxwell on Interpretation of Statutes (Eleventh Edition) 
at-page 78: f ' 
“ One of these presumptions is that the Legislature does not interid tò make any substantial altera” 
Gon in the law beyond what it explicitly declares, either in express terms or by clear implication, or, in 
other words, beyond the immediate scope and object of the statute. Tall geneal matters outside 
those limits the law remains undisturbed. It is in the last degree improbable that the Legislature would 
overthrow fundamental yoo infringe rights, or depart from the general system of law, without ex- 
pressing its intention with irresistible clearness, and to give dny such effect to general words, simply be- 
cause they have'a ae would lead thereto when used in either their widest, their usual or 
their natural sense, would be to give them a meaning other than that which was actually intended. ~.. 
In construing the words of an Act of Parliament we are o in assuming the Legislature did not 
intend to go against the ordinary rules of law, unless the language they have used obliges the, Court to 
come to the conclusion that they did so intend. ” a 
‘Fhe ‘same principle has been statedin Craies on Statute Law (Sixth Edition), at 
page 121 thus: oo y K 
“To alter any clearly established prmċiple of law a distinct and positive legislative enactment is 
. ‘Statutes’, said the Court of Common Pleas in Arthur v. Bokenham,! are not presumed to 
make any alteration in the common law further or otherwise thant the Act does expressly declare. ” - 
Recently, a Full Bench of this Court applied this principle in the interpretation of 
this very enactment in Alamelu Ammal v. Chellammal2:. . ` . l i 
A statute can prima facie be construed as changing the law to no greater extent 
than its words or necessary intendment require. For example, under the` Hindu 
law a'sọle surviving coparcener has got the right to dispose of the property during 
his lifetime and even by way of testamentary disposition. If he dies intestate, ‘his 
properties will go to his heir. It is not necessary for the purpose of giving rights in 
property to the widows of coparceners, that this right possessed by the sole survivirig 
coparcener or his heirs should be imperilled ; indeed, there is nothing in the statute 
to show that the Legislature ever intended to interfere with the rights of the sole 
surviving coparcener.. A true and harmonious construction of the statue, in the 
light of the other parts of the Hindu Law, would, therefore, require a balancing of 
the rights created in favour of the coparcener’s widow-under the statute and the right 


possessed by the sole surviving coparcener under the general law. ` 


> In Chinniah v. Sivagami Achi?, it was held that, having regard to the nature of 
the. interest of a coparcener in a joint family governed by the Mitakshara Law, 
his widow would,-under the Act, get no greater rights than those possessed by her 
husband and her share, at Pee would be liable to increase or decrease by the 
death.or birth-of any membet inthe family. It has been argued on behalf of the 
appellant that the fluctuating nature of the widow’s interest would show. decisively 
that she was to be a member of the coparcenary. We are, however, unable to regard 
it so. Fluctuation of the widow’s interest exists because, her husband’s interest 
‘was itself liable to’such fluctuation, had he been alive. It is not any special attribute 
of the estate ‘taken by her under the Act, to entitle one to draw inference from it 
as to the legislative intent. Secondly fluctuation of interest in family property 
can exist only. so long as the coparcenary exists. When the coparcenery becomes 
extinct, e.g., by partition or by the’death of the last surviving coparcener,.there will 
‘be no scope for any increase or decrease of shares. l 


‘The question therefore is one of adjusting the rival rights of the heirs or legatees 
ofthe last surviving coparcener (whose rights have not been taken away by the Act) 





1. (1708) 2 Mad. 148, 150. 
2. (1959) 1 MLJ. 269 ŒB. 
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and the widow whose rights have been declared by it. In other words, the 
fluctuation of a widow’s interest can take place only till one coparcener lives. When 
that stage is reached, the rights of the widow should be held to have been crystallised. 
To hold otherwise would lead to the right to property of the sole surviving copar- 
cener under the general law being impaired. The Act has not the effect of inter- 
fering either with his rights, or tho.e of his legatees or heirs. Ifthe family remained 
undivided till his death, such legatee or heir must take subject to the rights of 
the widow. In other words, the benefit of the fluctuation in interest can accrue to 
the widow only to the maximum extent of one-half and no further. 


In Manorama Bat v. Rama Bar 1, the learned Judges held that the position of the 
widow should be analogous to that of a dasipuira. But a dasiputra has no interest 
in his father’s property so long as the latter is alive. Nor can he claim a share in 
the coparcenary property of his putative father. It has, however, been held that 
where a father had not prohibited him from taking a share in his property,. he and 
the legitimate son of his putative father should succeed as coparceners inter se. 
But this is because of the special texts of Hindu law. As has been pointea out in 
Vallaiappa Chetty v. Nataraja*, the rights conferred on an illegitimate son comes 
before the Chapter on obstructed heritage. An illegitimate son in a Sudra family 
has the status of a son and though he is given only lmited rights, he is regarded, 
in law, as a member of the family. We are unable to regard the case of an illegi- 





_ timate son, whose rights are founded on special texts of the Hindu Law, as affording 


a proper analogy to the position of a widow in a coparcenary under the Act. 


Our attention was invited to a recent judgment of the Madhya Praaesh High 
Court in Bhondu v. Ramdayal®, where it was held that a Hindu widow obtaining an 
interest by virtue of section 3 (2) of the Act would be in the position of a coparcener 
along with her minor son.. That conclusion was reached on the basis that the Act 
puts the widow in the place of her husband, she being entitled, on his death, to the 
indefinite and fluctuating interest in the joint family property which he himself 
had, till the moment of his death. We have already pointed out that the fluctuat- 
ing nature of the interest is not due to any special characteristic of her rights, but 
is merely incidental to the estate she took, namely, her husband’s interest. 


Jagadisan, J., has referred to an unreported juugment of the Court in A.S. No. 
299 of 1950. In that case, one Mathrubutham had by his first wife a son, 
Ramamurthi. By his second wife he had also-a son. Ramamurthi became divided 
from his father even during his lifetime. The rest of the members of the family 
remained undivided. Mathrubutham Ayyar died first. A few months late: his 
son by the sccond wife died. Thereupon, the first wife filed a suit for partidon claim- 
ing half a share of the properties. The second wife pleaded that as predeceased son 
was the sole surviving coparcener of the family at the time of his death his interest, 
namely, a half share, would come to her by inheritance and that she and the first 
wife would together be entitled to the other half. This contention was upheld by 
this Court. Panchapakesa Ayyar, J., delivering the Judgment ot the Bench observed: 
=R To say that the plaintiff and the first defendant would be entitled to take a half-share each, ignor- 
ing the birth and death of the male child of the first defendant and that the effect of his being the sole 
surviving coparcener and the last full male holder, would be running against the authority of Hindu 
Law.” | 
This ecision has been referred to in Manorama Bai v. Rama Bait, but without any 
comment. We are of opinion that the case in (Seshit Ammal alias Dharmambal Ammal v. 
Lakshmi Ammal*) has been correctly decided : 
_ To sum up. The term ‘ coparcener’ under the Mistakshara system of juris- 
prudence has a distinct meaning. Its essential characteristic is that the coparcener 
possesses a right to the family property by birth. The existence of a mere right to 
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artition of family pro , cannot be regarded as the touch stone of coparcener 
san Only a ae bom. a adopted into the family can, under the ordinary Hindu 
law, be a coparcener. The right of the widow of a coparcener under the Act is derived 
under the statute and not by any fiction, so as to enable her to take under the general 
law. Section 3 (2) of the Act does not, either expressly or by implication, create a fic- 
tion. The very existence of settion 3 (3) would imply that she has not been regarded 
by the Legislature as a coparcener. Nor can section 3 (2) be read as conferring on the 
widow all the rights of a coparcener. It was not necessary for the Legislature to 
make her a coparcener for achieving its purpese. As the legislation is not a code on 
the law of succession, it has to be construed consistently with the rights possessed 
by a sole surving coparcener of a Hindu family under the ordinary law. Fluctua- 
tion of widow’s interest, so long as she chooses to remain in the family, by births 
and deaths of coparceners therein is an inherent feature of her husband’s interest 
which has been given to her and it cannot be regarded as any special feature of her 
estate, so as to indicate a legislative intent to confer on her the rights of a coparcener. 
Section 3 (2), read in the light of the intention disclosed by the other provisions in 
the Act and consistently with the existing general law, can only mean that the sur- 
viving coparcener can take the family property subject to the rights of the widow 
of other prea¢ceased coparceners. It follows that the rights of the widow of a co- 
parcener will have to be worked out harmoniously with the rights of the sole survi- 
ving coparcener. The right of one cannat, therefore, defeat that of the other. 
Thus, when a sole surviving coparcener in a Hindu joint family dies leaving his 
own heirs, as well as a predeceased coparcener’s widow, the former will inherit his 
share of the family property subject to the rights of the latter. 


From what we have stated above, it will follow that Manorama Bai v. Rama 
Bait, in so far as it held that the widow of a deceased co-parcener in a joint family 
can become a coparcener in the family and take by survivorship the entire family 
property on the death of the sole surviving coparcener, has not been correctly 


decided. We answer the question formulated at the beginning of this judgment in 
the negative. - ! 


The appeal fails and is dismissed with costs. 
PRN. i Appeal dismissed. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—MR. Justicg K. VEERASWAMI AND Mr. Justice P. KunsameD Kurn. 

N. V. Natarajan and another ~ .. Petitioners * 

Madras Prevention of Insults to National Honour Act (XIV of 1957), section 3—Validity—If ultra vires 
ths powers of the State Legislature—If opposed to Article 19 (1) of the Constitution of India (1950). 

Words and Phrases— Public order ’—Meaning of. 

Constitution of India (1950), Schedule VII, List If, Entry I—* Criminal Law Scope off 

Under the Constitution of India wherein the legislative powers are distributed between 
the Union and the States under exclusive lists leaving a concurrent field common to both, 


the validity of an Act of the State Legislature should be tested only with reference to the consti- 
tutional po It cannot be said that merely because the subject-matter of a particular legi 


any event under the head ‘ Criminal Law’ in Entry I of the Concurrent List so section 5 of the 
said Act is not ultra vires of the State Legislature. Nor is it opposed to Article 19 (1) (f) of the 
Constitution as wilful burning of a copy of the Constitution of India is not included in the 
fundamental right to acquire, hold sa dispose of property. : x a 
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The phrase ‘ public order ’ is of a very wide import and will include an impropriety, afront or 
insult to the orderliness in society, such as wilful era a a copy of the Constitution. The vice 
of impropriety lies in the wilfulness of the act of insult. e exp ression ‘ Criminal Law’ in List III 
of the Constitution includes all matters included in the Indian Pena 1 Code at the commencement of 
the Constitution. Itisno doubt true that offences against laws with respect to any of the matters 
specified in List I or List II are excluded from the scope of the entry. But the effect of the exclusion 
is only that till a law is made with respect to any of the mitters in List I or List II, no limit is placed 
upon the entry and the exclusion does not operate to limit the a mbit of the power under the head 


‘ Criminal Law’ in List IH. 
Petition praying that in the circumstances stated therein the High Court will 
be pleased to quash the charges framed against the petitioners herein in G.G. No. 31 
of 1964 on the file of the Court of the District Magistrate (J.) Madurai, on 7th 
ebruary, 1964. 
K. Narayanaswami Mudaliar, for Petitioners. 


The Advocate-General V. K. Thiruvenkatachari for the Public Prosecutor or. 
ehalf of the State. 


The Judgment of the Court was delivered by 


Veeraswami, 7.—The question raised in this petition is a3 to the constitutional 
validity of the Prevention of Insults to National Honour Act , Madras 
Act XIV of 1957. The petitioners, who are accused 6 and 7, stana chargéd 
before the Court of District Magistrate, Madurai, with having committed 
offences under section 5 of that Act read with sectioas 120-B and 109 of 
the Indian Penal Code. The 6th accused is said to be the Organising Secretary 
of the Dravida Munnetra Kazhagam and a member of Anti Hindi Agitation 
Committee and the 7th accused is the Treasurer of the Kazhagam and Chairman. 
of that Committee, besides being the Deputy Leader of the Opposition in the Madras 
Legislative Assembly. The Parliament passed the Official Languages Act, XIX. 
of 1963, which received the assent of the President on 19th May, 1963. The object 
of the Act is to provide, with reference to Article 343 (3) in Part XVII of the Consti- 
tution of India, for the languages which may be used for the official purposes of the 
Union of India, for transaction of business in Parliament, for Central and State Acts 
ana for certain purposes in High Courts. Section 3 of this Act enacts that notwith- 
standing the expiration of the period of fifteen years from the commencement of the 
Constitution, the English language may, as from the appointed day, continue to be 
used, in addition to Hindi for all the Official purposes of the Union as before and for 
transaction of business in Parliament. . This section is to come into force on 26th 
January, 1965. The rest of the provisions, which are to come into force and fre m 
the dates appointed by the Central Government by notification in the Official 
Gazette, provide for the setting up of a Committee on Official Language, publication 
of a translation in Hindi of Central Acts, Ordinances, Orders, Rules, Regulations or 
Bye-laws under the Constitution or any Central Act as also Bills in English introduced. 
in the Parliament, authorised Hindi translation of State Acts in certain cases, optional 
use of Hindi or other c ficial language in judgments of the High Courts and power to: 
make Rules. 


The petitioners before us state that the policy of their party is to protest against 
the imposition of Hindi as an official language and ‘ Hindi neo-imperialism’ and, 
in furtherance of such policy, to burn openly and publicly Part XVII of the Consti- 
tution of India and to announce in public the names of persons, places, aate and hour 
for doing it. The prosecution has attributed to the 6th accused the act of burning 
Part XVII of the Constitution at Madras on 6th December, 1963 and the 7th accused. 
a similar act on 19th July, 1963 at Thanjavoor both acts as having been done openly: 

„and publicly. Actually the charges framed against them at the trial before the: 
District Magistrate are that they with others conspired to wilfully burn Part XVII of 
the Constitution and also abetted by delivering public speeches and instigating 
certain other accused to wilfully burn that part of the Constitution punishable res- 
pectively under section 5 of the Prevention of Insults to National Honour Act read 
with section 120-B of the Indian Penal Code and under the same section of that 
Act read with section-109 of that Code. While their trial is pending before the Dis- 
trict Magistrate, they have moved this Court to quash the charges against them. 
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The ground on which they seek the relief from the Court is that section 5 ofthe 
Prevention of Insults to National Honour Act is ultra vires the powersof the State Legis- 
lature and is, in any case, violative of their fundamental rights guaranteed by Article 

19 (1) (f) of the Constitution. Mr. K. Narayanaswami Mudaliar who appears for the 
petitioners, contends that the subject-matter of the Act is national honour and its 
purpose is to protect it from insults and that the only head of legislative power under 
‘which the subject can be brought, is the residuary Entry 97 of Union List of the 
Seventh Schedule to the Constitution. He refers to the use of the words ‘ Nation or 
National’ in the Preamble, Article 249 (1), ‘national highways’ in Entry 23,‘ national 
waterways ’ in Entry 24, and ‘ national importance ’ in Entifes 63 and 64 in the Union 
List and argues that the Constitution has intended that anything of a national cha- 
racter or importance can be the subject-matttr of legislation by the Parliament only 
under the Union List and not by the State Legislature under the State or Concurrent 
List. He invites atiention to the heading of the Act ‘An Act to Prevent Insults to 
National Honour ’ and says that as the pith and substance of the Act is the concern 
of the entire country and as none of the enumerated entries in any of the Lists speci- 
fically covers it, it necessarily belongs to the resiqduary power of the Union Legisla- 
ture. Learned Counsel is right in invoking the aid of pith and substance doctrine 
dn testing the vires of the impugned section. But beyond that, we are unable to 
appreciate his contention. In our view, his approach to the problem of vires is 
Incorrect as it has, as its basis, a wrong assumption that a subject, which is of a 
national characte: and of country-wide importance is not for that reason within the 
(province of the State Legislative power ana that only Parliament can legislate 
on the subject of national honour. 


The validity of an Act of the State Legislature should, in our view, be, tested 
-having regard to the provisions of the Constitution relating to the distribution of 
the legislative power and constitutional limitations upon it and not on the basis 
which learned Counsel for the petitioners has suggested. Our Constitution is of a 
Federal type with distribution of legislative power between the Union and the States 
under enumerated heads assigned exclusively to each, except the concurrent field 
‘common to both and regulated by the repugnancy provisions, and leaving the resi- 
.duary powers to the Parliament. The competency of aires of a State Legislation, as 
of Parliament, depends, therefore, on the answer to the question whether it is within 
the ambit of any of the State or Concurrent Legislative heads of power. This test is 
applied by reference to the true character, nature, purpose and legal effect of the 
legislation, or to put it in a different phraseology, the pith and substance doctrine 
-and allied rules of construction. We cannot, therefore, acceae to the proposition 
that, if the subject of legislation is of a national character in the sense that it concerns 
not merely the State but the country in general, it is decisive that the power with 
respect to it belongs to the Parliament and not to the State Legislatures. 


We shall therefore, first examine the provisions of the impugned Act to ascertain 
its pith and substance so as to fix the legislative head of power under which it can be 
justified. As we have already mentioned, the Act begins with the caption that it is 
an “* Act to prevent insults tc National Honour ” and its Preamble recites that it is 
expedient and necessary to prevent certain offences against the Inaian National 
Flag, pictures, effigies and statutes of the Father of the Nation, or the Constitution. 
Section I relates to the Title of the Act. Each of the following four sections creates a 
separate offence punishable with imprisonment extending to three years or with 
fine or with both. Section 2 provides for punishment of whoever wilfully burns or 
desecrates or insults any effigy, picture or portrait of Mahatma Gandhi, section 3, 
of whoever wilfully caused aamage, to, or destruction of, any statute or bust of r 
Mahatma Gandhi or any such change in sucha statute or bust or in the situation 
thereof, as destroy or diminish its value or appearance or otherwise affects it inju- 
riously, section 4, of whoever wilfully burns or desecrates or insults the Indian National 
Flag including any pictorial representation thereof and section 5, of whoever wilfully 
burns or desecrates or insults any copy or a copy ot a part of the Constitution of 
dndia. Under section 6, whoever attempts to commit any of these offences shall be 
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deemed to have committed that Oly 
recognition of the fact that Mahat ence. The essence of the Act is the legislative 
National Flag which symbolises the Gandhi as the Father of the Nation, the Indian: 


of India, which is the Supreme D Sovereignty of this country and the Constitution 
Democratic Republic, the rights afocument and which enshrines the set up of the 
of the Government, are amongst 29 aspirations of the nation and the machineries- 
any of the said acts done wilfully }2ose constituting our national honour and that 
and is a penal offence. While thés an insult to the Indian Nation and its honour 
its purpose is to preserve and prot subject of legislation is the national honour and. 
that what is basic to the Act is puget it from any wilful acts of insult, it is obvious 
In our view, therefore, sectio blic propriety and orderliness. 
order’ in Entry 1 of the State Legì 5 ofthe Act may fall within the ambit of ‘ public 
heads of power should be read andéslative List. Apart from the fact that legislative 
the phrase * public order ’ is in its ‘understood in their widest amplitude ana sense, 
include an impropriety, affront oni ofa very wide impsrt and will, in our opinion, 
desecrating or insulting a copy or“ insult to ithe orderliness, such as wilful burning, 
the impropriety lies in the wilfulneg part of the Constitution of India. The vice of 
There can be no doubt, whatever fs of the act of burning, or desecrating, or insulting 
and any insult wilfully offered to ifhat the Constitution of India concerns the public 
Public Order”. is in a sense a negation of the values comprised in. 


In Lakhi Narayan Das v. 
expression “Public Order ° rovince of Bihar! the Federal Gourt observed that the 
most comprehensive term ith which the first item in the State List begins, was a 
in respect of which powa hnd it clearly indicated the scope and ambit of the subject 
was a case relating tqullrs of legislation had been given to the State. That no doubt 
the Areventive detention but even so, the force of the observation 

Fsive amplitude of the expression remains. Learned Counsel for 
MORET attempted a narrower interpretation of the phrase “ Public Order ’ 
basis of The Superintendent, Central Prison v. Dr. Lohia?, But there the Supreme 
l was concerned with the concept of ‘Public Order’ as it occurs in Article 19 (2) 
Me nended by the Constitution (First Amendment) Act, 1951. It was held that 

the content and meaning of the ‘ Public Order > in that provision should be under- 

stood as limited by the context and in the light of the words preceding and following 

that phrase and that so understood, the phrase was synonymous with public peace, 
safety and tranquillity. In our opinion, considerations, which govern the inter- 
pretation of the phrase in Article 19 (2) of the Constitution, cannot be imported into 
construction of ‘ Public Order ° as a legislative head of power. The Supreme Court 
itself in that case noticed that de hors the context of Article 19 (2), the phrase ‘ Public 
Order’ was one of wide significance which might include maintenance of public 

tranquillity and offences against ‘ Public Order ° falling under two categories >“ (1) 

major offences affecting the security of the State and (2) minor offences involving 
breach of purely local significance. We think, therefore, that the limited meaning 
given to the phrase in the context of Article 19 (2) does not help the petitioners. As 

we said, in our view, an insult to national honour of the kind mentioned in section 
5 of Madras Act XIV of 1957 falls under ‘Public Order’ and section 5 is competent 
for the State Legislature to enact under Entry 1 read with Entry 64 of the State. 
List. 

We are also clearly of the opinion that the impugned section 5 is in any case 
competent for the State Legislature to enact under the head of ‘ Criminal Law’ in 
the Concurrent List. This head includes all matters included in the Penal Code at 
the commencement of the Constitution but from its ambit are no doubt excluded 

° offences against laws with respect to any of the matters specified in List I or List II. 




















The other exclusion from it of the use of naval, military or air forces or any other: 
armed forces of the Union in aid of Civil power is not relevant to our present purpose. 
Prima facie ‘ Criminal Law ’ is comprehensive, and subject only to the express exclu- 


1, (1950) 1 M.LJ. 760: (1949) F.G-R. 693: © 2. (1960) S.G.J. 567: (1960) M-L.J. (Gr.)» 
(1950) S.G.J. 32. : 340. 
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f fare unable to accept the cofitention 

sions, it will comprehend all criminal law. We ur’ falls under the residuary entry 
for the petitioners that because ‘ National Honew of ‘ Criminal Law ’ in the Con- 
in the Union List, it is excluded from the PUrVitoceed on a wrong assumption as to 
current List. This argument appears to us to Piwiry 1 of the Concurrent List. Our 
the scope and effect of the words of exclusion in E> words ‘ excluding offences against 
‘understanding of the effect of the exclusion by the List I or List II `” is that, till a law 
laws with respect to any of the matters specified ees List IT, no limit is placed upon 
is made with respect to any of the matters in List ibit of the power under the head of 
and the exclusion does not operate to limit the amo accept the argument of learned 
‘ Criminal Law’ in List IIÍ. We are inclined td by Eniry 1 in the Concurrent List 
Advocate-General that the exclusion contemplate}ct of there being a law made with 
takes effect on account of and springs from the faList II and that, if there is no such 
respect to any of the matters specified in List or gut power under the head ‘ Crimi- 
law made, there is no limitation upon the con ion arise to create offences against 
nal Law’. Only if a law is made, does the o ot a case of an offence against a 
the law. Section 5 of Madras Act XIV of 1957 isgy creates an offence punishable 
law made by the State Legislature. But it direction of aa Use) Act (XII of 
a8 specified. The Emblems and Names (Preven difference. n that Act, eeeuon g 
1950) which is a Central enactment illustrates thegmes and section 5 provides that 
prohibits improper use of certain emblems and nan 3 shall be punishable with tine 
any person who contravenes the provisions of sectifa@p! Madras Act XIV of ee ies 
which may extend to Rs. 500. So far as section 5 Qn, the State meem : 
concerned, in creating an offence under that secti@@g”™mit wilful burning, dese- 
assumed that the common law of the land does not DWM 

cration or insult to a copy or a copy of a part of the © 
Support of such an assumption, learn Advocate-General ha$ 
Director of Public Prosecutions? in which Viscount Simonds obse 













be said either that the law does not recognise a conspiracy to co 
there may not be an exact precedent for such a conspiracy as this 


I entertain no doubt that there remains in the Courts of law a residual power to enforce the supreme 
and fundamental Purpose of the law, to conserve not only the safety and order but also the moral 
welfare of the State, and that it is their duty to guard it against attacks whi may be the more insidious 
ause they are novel and unp edfor ........ The law must be related to the changing standards 
of life, not ‘yielding to every shifti impulse of the popular will but having regard to fundamental 
assessments of human values and the purposes of society.” 
These observations were made in a different context but the principle the Noble 
Lord had in mind is understandable. Can it be said that the common law of this 
land will be so blind and insipid as to allow wilful burning of a copy of the Consti- 


“Isay, My Lords, that if the common law is powerless in such an event, then we should no longer 
do her reverence. But I say that her hand is still powerful....... i 


Here in the case of section 5 of the Madras Act XIV of 1957 the State Legislature 
itself assumes, we think rightly, that the wilful acts which are made offences under 
that section, are prohibited by the common law of the land. 


We have already noticed that the head of power under the ‘ Criminal Law’ 
in List III includes all matters included in the Indian Penal Code at the commence- 
ment of the Constitution some of which are offences against public tranquillity and 
offences affecting public safı ty. It is not also inconceivable that when a copy of the 
Gonstitution is wilfully burnt, desecrated or insulted, it is likely to disturb public 
tranquillity. Ii is not also inconceivable that in a broad sense such an act. 


1. L.R. (1962) A.C. 220, 266. 
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may ‘affect public safety and that it may further be regar! d as opposed to decency 
and good morals. On this view also, we think that the) ™Pusned section 5 was 
competent for the State Legislature to make under Entry?! 0% the Concurrent List. 

The petitioners next contend that section 5 of Madra, ~ a v eae 
their fundamental right under Article 19 (1) (f)—the rig r TEF Te, po an ‘al 
pose of property. It is said that a copy of the onstitation of fi ee eres 
value and is property which the owner is entitled to di ade that ae OF ire 
likes including by burning or desecrating it. We may od ones E E okt 
Constitution is property, but we are unable to accept the 3 i pea sea a. 
under Article 19 (1) {f) includes the right to wilfully Bhat ely nee a 
a copy of the Constitution or a copy of any part of it. - Ban act, so sacrilegious as 
the intention of the framers of the Constitution. In tacty, Can it be said that 
that, would not be within the contemplation of the framsta] right of the owner to 
because a bottle of whisky is property it is the fundamewings the answer is clearly 
dispose it of any way by himself consuming it? To ourn¢ ay D. Chamarbhaugwala* 
and should be in the negative. In State of Bombay v. ead aye ica. 
the Supreme Court had fo consider whether gambling wime Court observed: 


mental rights. While holding that it was not, the Supr¢, which encourage a spirit of 









19 qd) LZ) as caseiras We are 
made the subject-matter of a fundamental right guaranteed by Articl as falling within the 
however, clearly of opinion that whatever else may or may not be em. We are convinced and 
meaning of these words, gambling cannot certainly be taken as one of 
satisfied that the real purpose of Articles 19 (1)(g) and 301 could not 
or declare the freedom of gambling........ = 


Following the same line of reasoning we hold that wilful bu 
Constitution is not included in the fundamental right to acqu 
of property. Section 5 of Madras Act XIV of 1957 does not v 
(f) of the Constitution. 


The result is, we uphold the validity of section 5 of Madras Act 
and dismiss the petition. 


R.M. —____—_. Petition dismisse 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. S. RamacHanpra Iver, Chief Justice AND Mr. JUSTICE 
P. RAMAKRISHNAN. 
K. Dakshinamurthi .. Appellant* 


The State of Madras represented by the Secretary to Govern- 
ment, Home Department, Fort St. George, Madras and 
others .. Respondents. 


Madras Police and Subordinate Services Discipline and Appeal Rules, 1955—Madras Police Standing Orders 
—Madras Subordinate Police Officers’ Conduct Rules, ruls 21 (1) and (5)—Applicability—Member of Armed 
Police having inner conviction and strong mental leaning towards particular political party—If liable to dismissal 
from service. - 

A member of a Police force is a civil servant and a member of the Special Armed Police Force 
is entitled to the statutory safeguards in respect of the conditions of his service and penalties for breach 
confained in the Madras Police and Subordinate Services Discipline and Appeal Rules, 1955. These 
Rules closely follow similar'Rules framed under the Civil Services (Classification, Control and Appeal) 
Rules. Members of the Police force, therefore, are entitled in matters of their official conduct and 
duties, to safeguards similar to those conferred on other members of the Governmental Service. 


There is, however, no rule which prohibits a Civil servant from having an inner conviction that 
a particular political party is best suited for the good Government of his country m a democratic 


ing of a copy of the 
ire, hold and dispose 
late Article 19 (1) 





1. (1957) M.L.J. (Grl.) 558: (1957) S.C.J. 607: 87: ALR. 1957 S.C. 699: 1957 S.C.R. 874. 
(1957) 2 An. W.R. (S.C.) 87: (1957) 2 M.L,J. (S.C) 


*Writ Appeal No. 288 of 1962. 22nd November, 1963. 


ae THE MADRAS LAW JOURNAL REPORTS. (1964 
tup. Freedom of ‘tical $ 

sot up. Freedom of political _oviction is fundamental right of the citizen in a democratic State. 

as a civil servant, he is de entitled to this freedom, though, by virtue of his special obligations 

fere with his official duties as -d from giving ion to his conviction in a manner which will inter- 


official position an undue ade loyal servant of the Government which will give him by virtue of his 
a Government servant has a manta e over other citizens who do not hold such a public office. If 
but if it remained un ental sympathy or an inward leaning in favour of any political party, 
it cannot be said that he has ca in any of the modes declared objectionable by the a of conduct, 


penalty of dismissal from servi itted a breach of the Rules or is guilty of misconduct, entailing the 
Conduct Rules contained in {¢, under rule 21 (1) and (5) of the Madras Subordinate Police Officers’ 
e Madras Police Standing Orders. 

Appeal under clause, 
dated eh A a i 962 oh 5 of the Letters Patent against the order of Veeraswami, J., 
of the High Court in Wg made in the exercise of the Special Original Jurisdiction 
the Constitution of Indfit Petition No. 113 of.1g60 presented under Article 226 of 
Rt. No. 3398, Home Dera te issue a writ of certiorari calling for records in G.O. 
1959, confirming the org@artment, Fort St. George, Madras, dated 3rd November, 
dated 24th January, 19%¢t of the Commandant, Special Armed Police, Avadi, 

8 and quash the said order and made therein. 
K. Parasaran, for 


Additional Governn?Pelant. | 
The Order of the ent Pleader (V. Ramaswami), for Respondents. 


Ramakrishnan, J:— urt was delivered by 

- in Writ Petition No. 11{his appeal is directed against the order of Veeraswami, J., 

yed as a Police Constg3 of 1960. The appellant, K. Dakshinamurthi, was emplo- 

mental authorities frayfble serving in the Special Armed Police. The depart- 
“ Conduct unbecomg@ued the following charge against him : 


g of a Police Constable in having political leanings towards Dravida 













a letter in Tamil Melf sets out the facts and the evidence thereof, as contained in 
dated 3rd September, 1957 addressea to Sri Kannadasan, Editor, 
as. ‘The translation cf the letter in English is this : 

regards. We are sorry to hear about the death of your mother. We regret much that 
not live longer to watch your patriotism and your popularity. We came to your office many 
es to express our condolences in person but could not, as you were not available. On Sunday last 


we came at 2-30 P.M. and again at 9 P.u. to your office but in vain. So we are expressing our con- 
dolences by means of this letter. We pray God to bless her soul. 


(Signed) S. A. P. Comrades (@ griptacr).” 


It was also alleged in the memorandum of charge issued to the appellant, that the 
State Examiner of Questioned Documents, Madras opined that there were indica- 
tions that the appellant wrote the anonymous petition, that thereby he revealed his 
political leanings towards the Dravida Munnetra Kazhagam party and that as a 
Government Servant he should not have had any political leanings. The above- 
mentioned letter seems to have reached the hands of the C.I.D. of the Police Depart- 
ment. How it reached them is not before us, nor are we asked to gointoit. During 
the enquiry hela against the appellant on the above charge, he was also shown a 
letier, datea 2nd of November, 1957 from the Superintendant of Police, Special 
Branch, C.I.D., Madras to the Inspector-General of Police, Madras. It is stated in 
his letter: . 

t In the course of enquiries made to locate the writer of this communication it was ascertained 
that P. G. No. 1203, K. Dakshinamurthy...... isa thiser of the Dravida Munnetra Karhegam 
and that he often visits the office of the Tamil Weekly, Thenral.”’ 

The appellant’s signature was also obtained in token of his having been made aware 
ot the contents of this letter. 


The defence cf the appellant was that he did not write the above letter. Even 
on its face, it purports to be a communication sent by a group of-people, and not by 
any one person. It was urged that at best it was only a letter ot condolence, and 
could not be characterised as evidence of political leanings. Consequently, the 
very basis ot the charge was unfounded. It was contended furthér, that the extract 
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a 
of the letter of the Superintendent of Police to the Inspect? ma o z R 
only an opinion of some official communicated to another,” t - Thed aro a 
form legal material tor basing a charge against the appo a diei ii a foe the 
authority’s finding at the enquiry was that as a member o fe The. ja inion of the 
appellant ought not to have any kind ot political leaning to establish that the 
State Examiner of Questioned Documents was conclusivejpjined duct he had 
eee EP conduct he 

author of the letter was the appellant. By his ind He was thereupon 
rendered himself unfit for retention in a disciplined for 
dismissed from service. 

: frit Petition for the issue 


Against this order of dismissal the appellant filed a Wdge who disposed of the 
of an order of certiorari, before this Géurt. The learned Jy 
Writ Petition, held : 


t was the author of the 

“(1) That the finding of the departmental authorities that the afrit proceedings, to go behind. 

letter was based on some maternal, but it would not be for this Court in 
that conclusion reached on the facts ; and 


(2) It may be that two opinions may be possible on the effect o 
alleged political leanings, but where one opinion has been expressed by 
on the letter, that will not amount to an error apparent on the face of 


Thereupon, the learned Judge dismissed the petition. j 
the petitioner has filed the appeal before us under the Letters 


In the first place we observe that a member of a Police For 
The appellant is a member of the Special Armed Police Force, 
to the statutory safeguards in respect of the conditions of his service 
for breach contained in the Madras Police and Subordinate Services Disci 
Appeal Rules 1955, which have been framed under the powers conferred by se 
special enactments relating to the Police like the Madras District Police Act, an 
the Madras City Police Act, 1888 read with the Proviso to Article 309 of the Consti- 
tution of India. Rule 2 sets down the penalties which would be imposed upon the- 
members of the service. Rule 3 provides that where it is proposed to impose on a 
member of the service any of the penalties mentioned in rule 2, he shall be given a. 
reasonable opportunity to defend himself, before the penalty is imposed. These 
rules closely follow similar rules framed under the Civil Services (Classification, 
Control and Appeal) Rules, for dealing with Government Servants in other depart- 
ments. Therefore, the members of the Police Force in matters of their official 
conduct and duties are entitled to safeguards similar to those conferred on other 
members of the Government: Service. 


We asked the learned Additional Government Pleader, who appeared for the 
State, whether there is any special rule prescribing a code of conduct for Police 
Officers in view of their being a disciplined force, and which hasa special bearing 
on the subject-matter of the present writ proceedings. But the learned Additional 
Government Pleader was able to draw our attention only to Rule 21 of the Madras 
Subordinate Police Officers’ Conduct Rules given in Annexure III-A of the 
Madras Police Standing Orders. Rule 21 refers to taking part in politics and elections: 
and it is set out below : 


“ Section 21 (1) (i) : No Police Officer shall take part in, subscribe in aid of, or assist in any way- 
any political movement in India, or in relation to Indian affairs. 


the Jetter in respect of the 
competent authority based 
record,” 











t the above decision: 


, (i) No Police Officer shall permit any person dependent on him for maintenance or under- : 
his care or in any way assist, any movement or activity which is, or tends directly or indirectly to be,. 
subversive of the Central Government or any State Government as by-law established in India. 


` Explanation —A Police Officer shall be deemed to have permitted a person to take part in or assist 
a movement or activity within the meaning of clause (ii) if he has not taken every possible precaution 
and done everything in his power to prevent such person so acting, OT if, when he knows or has reason. 
to suspect that such person is so acting, he does not at once inform the Inspector-General of Police/ 
Commissioner of Police or the officer to whom he is subordinate. 


(2) No Police Officer shall canvass or otherwise interfere or use his influence in connection. 
with, or take part in, any election to a legislative body, whether in India or elsewhere : 


68 
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; sa 
Provided that a Polic f o 
to vote ; bat if he does so, he Officer who is qualified to vote at such election may exercise his right 
has voted. — q shall give no indication of the manner in which he proposes to vote or 
(3) A Police Officer wh . : 
himself or allows himself to befo issues an address to electors or in any other manner publicly announces 
to a legislative body shall be) publicly announced as a candidate or prospective candidate for election 
such body. deemed for the purposes of sub-rule (2) to take part in an election to 
(4) The provisions of 5 
authorities or bodies, save in țub-rules (2) and (3) shall, so far as may be, apply to elections to local 
order of Government for the tespect of Police Officers required or permitted by or under any law, or 
(5) Seditious propaga} ™® being in force to be a candidate at such elections, 
regarded as sufficient groun dism or the expression of disloyal sentimerts by a Police Officer will be 
(6 A Police Officer p for i with his services. 
another State must obtain tłroposing to take part irf a non-official conference or mecting held in 
Police. e prior sanction of the Inspector-General of Police/Commissioner of 
The charge agains 
a clue to the inner state the appellant is that the letter in question has provided 
SENA party. We ha of his mind, namely, a strong leaning towards a particular 
om having an inner cgve not been shown any rule which prohibits a civil servant 
for the good Go 
he can certainly 










nviction, that a particular political party is the best suited 
t of his country in a democratic set up. At the elections 
cise his franchise in accordance with his inner conviction. 
conviction is a fundamental right of the citizen in a democratic 
ant of the State is also entitled to this freedom, but by virtue 
gations as a civil servant, he is debarred from giving expression 
a manner which will interfere with his official duties as a loyal 

t which will gives him, by virtue of his official position, an 
antage over other citizens, who do not hold such a public office. The 
rule above mentioned, in substance carries out this principle. But to 
iterate, there is nothing in the Rules to prohibit a Government servant from having 
a mental sympathy or an inward leaning in favour of any particular political party 
as long as it remains unexpressed in any of the modes declared objectionable by the 
rules of conduct. 


The letter in question, extracted at the beginning of this order, (i) expresses 
condolence on the death of the mother of a prominent member of a particular poli- 
tical party ; (ii) it expresses regret that, the mother, if she had been alive, would 
have rejoiced in watching the partiotism and popularity of the addressee ; and 
(iii) it refers to the visits made to the office of the addressee for expressing the condo- 
lence, but he was not to be found. Consequently the sentiment of condolence was 
being conveyed by the letter. 


The subscription below is “S.A.P. Gamrpotteser”. The word “ Ggmripit adr 
means friends or comrades. Its use in the plural may be consistent with the writer 
being one among a group, who might have admiration for the addressee. It 
was mentioned to us that the addressee, besides being a prominent member of a 
political party, is also a composer of cinema songs. Therefore the subscription 
could have merely expressed that there was a group of persons having sympathy 
or admiration for the addressee. But there is nothing to show that even if there 
‘was such a group, they had formed themselves into an association intended to assist 
the political party of the addressee in any concrete form. They might have joined 
together just for the purpose of writing this letter to express their feeling of condo- 
lence. Without further data that the group of persons had become associated in 
one of the forms prohibited in the conduct rule, extracted above, there is no basis 
for inferring that any rule governing his conduct as a member of the Police Force, 
had been contravened by the appellant. 


The charge sets out that the appellant’s conduct was unbecoming of a Police 
Constable. In the finding of the Department, stress is laid on his special position 
as a member of a disciplined force like the Police. It is necessary to point out that a 
Policeman has a special obligation in the matter of remaining completely neutral in 
politics. While he is entitled to have an inner conviction like every other citizen— 


of his special obl 


o 
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thefpoint which we have stressed in the foregoing paragraphs—any, the least, tend- 
ency to translate into any action, that conviction in any sphere where his official 
duties are involved or are likely to be involved, has got a possibility of great harm 
to the State as well as to the public. Such a tendency has to be rigorously watched 
for, and curbed. It is needless to point out that a like duty rests on the Government 
in power as well as on the public, to see that the Policeman’s political neutrality 
and integrity are preserved. With an awareness of the special position of a Police- 
man in the conduct of his being a member of a disciplined force who has to discharge 
often tasks involving special responsibilities not often shouldered by other public 
servants we have carefully considered the record of the case. As already mentioned, 
the authorship of the letter could be traced to the appellant only because of the State 
Examiner of Questioned Documents. But the learned Judge has declined to go 
into the merits of the decision, as to how far the appellant could be fastened with the 
authorship, because that was a matter for the departmental authorities. But 
even if the appellant could be connected with the sending of the letter, the contents 
of the letter go no further than the expression of the feelings of condolence on his 
bereavement to a member of a political party conveyed by some members of the 
Police Force, who apparently are his admirers. But there is nothing to show that 
the particular mem including the appellant had gone further, and put their 
admiration or sympathy for the particular political leader, in a form, to which objec- 
tion can be taken in the light of the relevant conduct rules or its tendency to inter- 
fere with the special responsiblilty of a Policeman above referred to. Therefore, 
the charge in this case, entailing the penalty of dismissal from service suffers from 
a total lack of basis, in that it does not involve a breach of any ofthe relevant rules 
which govern the conduct of the appellant as a Government servant. ‘The other 
information contained in the report of the Superintendent of Police, C.I.D. to the 
Inspector-General of Police to which reference has already been made, was a report 

iven behind the back of the appellant, and itself was derived from certain enquiries 
the details of which were not supplied to the appellant. Even those enquiries 
stopped with revealing a sympathy for a slide party, but no further evidence 
about ig appellant having shown his sympathy in any objectionable form was 


We are, therefore, of the opinion that, this is a case where there has been a 
fundamental error apparent on the face of the record, because the charge itself 
refers only to a political leaning, in other words, a mental attitude in the matter 
of politics, without any reference to any objectionable activity having relation to 
politics or elections, which would amount to misconduct in the case of the appellant. 

We allow the appeal and quash the order dismissing the appellant from service. 
The appellant will get the costs of this appeal from the respondents. 


P.R.N. —— , Appeal allowed, 
order of dismissal quashed. 


IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. .S. RAMACHANDRA IYER, Chief Justice AND MR. JUSTICE 
T. VENKATADRI. 


K. Chandran, Jn re .. Petitioner" 


Prevention of Food Adulteration Act (XXXVII of 1954), section 7 (1) read with section 16 (1)—Conviction 
and sentence under—Sustainability—Reliance that might be placed on the findings of ths Analyst. 


It cannot be stated that the keeping up of oil for any particular period of time would, by itself, 
be subject to deterioration in the sense that its free fatty content is increased. Such an increase of oy 
content will come about only if there be an exposure of the oil to light and air. (Vide “‘ Chemical, 
Technology and Analysis of Oils, Fats and Waxes” by Lewkowitsch (1921 Edition) Volume 1, page 51) 
If, therefore, at the time of taking the samples the oil has been pertectly packed, there would be little 
chance of such decomposition of the oil in the sample bottle. It is with a view to ensure against such 
decomposition that rule 16 of the Prevention of Food Adulteration Rules, provides cient safe- 
guards to prevent decomposition of the oil by natural causes. It will however be always open to 
an accused, in any particular case, to show that the packing was inadequate or that it was so defective 
mr cr rrr rc pa re r ES 
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that it could not have prevented air and light affecting the sample oil contained in the bottle. In 
the instant case, it is not contended that there was any defect in the packing of the sample oil. There- 
fore, the report of the Public Analyst as showing the condition of the oil exposed for sale by the peti- 
tioner on the relevant date, must be accepted. It cannot be said that mere delay in the communication 
of the results of the test would, while it may expose the officer making the analysis to departmental 
action, have any effect on the correctness of the analysis. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 
1898, praying the High Court to revise the Judgment of the Sessions Judge, Rama- 
nathapuram at Madurai in G.A. No. 49 of 1962 (C.C. No. 174 of 1962 Additional 
First Class Magistrate, Virudunagar). - 

R. Santanam, for Petitioner. 

B. Sriramulu, for Public Prosecutor on behalf of State. 

Kunhamed Kutti, f., before whom the case first came on for hearing made the 
following 

ORDER OF REFERENCE} :—This revision case is against the conviction and sen- 
tence of the‘petitioner for an offence punishable under section 7 (1) read with section 
16 (1) of the Prevention of Food Adulteration Act. The main point in the case 
relates to the reliance to be placed on the findings of the Analyst. In cases decided 
by Veeraswami, J., and myself we have held, in view of the circumstances placed 
before us, that a mere increase in the free fatty acid over and above the prescribed 
minimum of three per cent was not by itself sufficient to justify conviction as delay 
in analysis is likely to cause increase in the free fatty acid content. Since a number 
of cases now come up raising the same point and long arguments are addressed 
sometimes relying on the above rulings, I am of opinion that the pronouncement by a 
Bench as to the reliance to be placed on the findings of Analysts is still required. 
This matter will therefore be brought to the kind notice of my Lord the Chief 
Justice for placing it before a Bench, if he is so pleased. 

This petition came on for hearing before a Bench (S. Ramachandra Iyer, C.F. 
and T. Venkatadri, F.) in pursuance of the above order of reference. 


R. Santanam, for Petitioner. 

B. Sriramulu, for the Public Prosecutor. 

The Judgment of the Court was delivered by 

Ramachandra Iyer, C.7.:—This Revision Case raises a question of importance 
on which there exists a difference of opinion amongst the learned Judges of this Court. 
The petitioner is a grocer at Virudunagar. On 27th April, 1961, P.W. 1 the 
Food Inspector attached td the Municipality of that town, made a surprise visit to 
his shop and purchased a small quantity of groundnut oil, which had been kept for 
sale. The Food Inspector made no secret that the object of his purchase was to 
send the oil for analysis as to its eae Indeed he gave the usual notice-in Form 
No. Vd, intimating the same. The oil was put into three bottles, duly corked and 
wrapped up, one of them having been delivered to the petitioner, the other sent for 
analysis to the Public Analyst and the third retained with the Food Inspector for 
production in Court, ifit became necessary. Five days latter, the sample intended 
for the Public Analyst was sent to him. But that authority conducted the analysis 
only a fortnight later, that is, on 17th May, 1961. His report as to the results of 
the investigation was delayed by over six months and it was received by the Muni- 
cipality on 21st November, 1961. The petitioner was given a copy of the same a 
month later. It is clear from the evidence that the Public Analyst conducted the 
test immediately after the bottle containing the sample oil was opened ; there was 
practically no exposure of the oil contained in the bottle to the atmosphere before 
it was tested. The Analyst found that the free fatty acids calculated as olaic was 
6.9 per cent, the prescribed maximum for that oil being only 3 per cent. In due 
course the petitioner was prosecuted under section 16 (1) read with section 7 of the 
Prevention of Food Adulteration Act. The Additional First Class I : 
Virudunagar, convicted him of the offence and sentenced him to pay a fine of 
oe The conviction and sentence were confirmed on appeal. Hence this Revi- 
sion Case. 





+ 25th March, 1964. 


II) CHANDRAN, In re, (Ramachandra Iyer, C.J.). 541 


$ 

Mr. R. Santanam appearing for the petitioner has contended that the delay 
in the testing of the sample and in submitting the report by the Public Analyst 
would itself be fatal to the prosecution. In the course of an able and interesting 
t, learned Counsel has pointed out that there is an inherent quality in 
the edible oils which, due to certain natural causes will bring about an increase 
in the free fatty acid content thereof, the major contributory factor for such natural 
process being exposure to light and air. On the basis of this contention it was 
argued that if there was an interval of time between the taking of the sample and 
its analysis, the presence of excess free fatty substance in the oil should be attributed 
to such lapse of time and that, therefore, the result of the analysis in such a case 
could not be taken as a sure indication of the acid contents of the oil at the time of 
taking the sample ; at any rate there will be doubt that the increased free fatty 
content was there at the time when the sample was taken. The contention does 
derive support from the judgment of Veeraswami, J., in Mohamed Sheriff Saheb v. 
State1, where the learned Judge, after referring to certain scientific books pointed out 
the unreliability of tests conducted after a delay. The learned Judge further held 
that as it would be for the prosecution to establish its case beyond doubt, it would 
be for it to satisfy the Court that the delay if there be one in the examination of the 
sample, did not cause the excess percentage of fatty content in the oil. This view 
has accepted by Kunhamed Kutti, J., in Crl. R.G. No. 467 of 1962 (Krishna- 
murthy—Petitioner- Accused). We are with respect, unable to go so far. In 
our view, the question of accepting the Public Analyst’s report, based on an analysis 
conducted sometime after the oil was seized, will be one of prudence rather than of 
law. Edible oil can, in certain circumstances, exist without there being a natural 
increase in its free fatty acid content. Veeraswami, J., has referred to the ee 

passage in Industrial and Manufacturing Chemistry by Martin and Cooke, Sevent 

dition, page 62 under the heading “ Acid Value”: 

“ This is a measure of the quantity of potassium hydroxide required to neutralise the free fatty 
acids in oil. Gradual decomposition of the glycerides into their components glycerol and free fatty 
acids takes place when a fat is exposed to the action of light and air, with the result that the acid 


value steadily rises. This value may therefore be a test of the freshness of an oil. Old and rancid 
fats sometimes have very high acid values.” 


Earlier at page 21 the learned Authors state : 
“ Pure fats are tasteless, odourless, and keep for years. When, however, they contain small 


quantities of nitrogenous animal or vegetable impurities they often turn rancid in the presence of 
ir, decomposing into free acids and glycerol by a process of enzyme hydrolysis. Oxgen 1s absorbed 

during this change, and the acids formed are often oxidised to oxyacids, while the glycerol is also 

partially destroyed. In air-tight vessels, in the absence >“ “xygen > fats do not becom + rancid.” 


The opinion cited above shows that it is only if the oil comes in contact with air 
that there is a change and thereby an increase in its free fatty acid. It would follow, 
that where sufficient safeguards are taken to prevent exposure to moisture, air and 
light, there would be very little chance for such natural process. This aspect of 
the matter has been dealt with in ‘‘ Chemical Technology and Analysis of Oils, 
Fats and Waxes ” by Lewkowitsch (1921 Edition), Volume I, page 51, where it is 
stated : 

“ Tt is well known that oils and fats, if kept fully protected from light, air, and moisture, retain 
indefinitely their state of neutrality, whereas if they are not carefully preserved, moist air easily gains 
access (as in imperfectly corked bottles, barrels etc.), and free fatty acids, of the same composition as 
those which are combined with glycerol in the neutral fat, are produced.” 


Again at page 52: 


“I therefore ascribe the primary cause of rancidity, namely, the formation of free fatty acids, 
to the action of moisture in the presence of soluble ferments, which act as catalysts or accelerators.” 


Then at page 53: 
“ Rancidity is rather duo to the direct exudation of free fatty acids by the oxygen of the air, assisted 
and intensified by the exposure to light. The exposure of fatty acid to air and light gives rise to the 


formation in a less degree of the same decomposition products as does exposure to the action of 
ozone.” 
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It cannot, therefore, be stated that the keeping up of oil for any particular period 
of time would, by itself; be subject to deterioration in the sense that its free fatty 
content is increased. Such an increase of fatty content will come about only if 
there be an exposure of the oil to light and air. If, therefore, at the time of taking 
the samples, the oil has been perfectly packed, there would be little chance of such 
decomposition, of the oil in the sample bottle. It is with a view to ensure against 
such decomposition that rule 16 of the Prevention of Adulteration Rules prescribes 
a particular manner of packing and sealing the samples. It requires that the stopper ` 
of the bottle should first be securely fastened, so as to prevent «leakages : the bottle 
containing the sample should then be completely wrapped in fairly strong thick 
paper : the paper cover should be further secured by means of strong twine or 
thread. These safeguards will, undoubtedly, ensure against the action of air and 
light on the contents of the bottle. 


Mr. Santanam, however, contends that if the bottle be only partially filled 
with oil intended for analysis, the remainng part of it, which wala contain air, 
might, in course of time, affect the fatty contents of the oil. There is no doubt force 
in this contention. But there is no evidence in this case that there was any air 
within the bottle, which, we assume, was filled up to the full with the sample oil 
before it was closed by means ofa stopper. As Anantanarayanan, J., has observed. 
in Crl. R.G. No. 321 of 1963 :— 

“ Each case will, naturally, have to be decided upon its own facts ; presumably, no rigid rule can. 
be laid down concerning the appreciation of the technical evidence upon this aspect.” 
We agree. l 


In our view, rule 16 provides sufficient safeguards to prevent decomposition of the 
oil by natural causes. It will however be always open to an accused, in any parti- 
cular case, to show that the packing was inadequate, or that it was so defective 
that it could not have prevented air and light affecting the sample oil contained in 
the bottle. In the present case it is not contended that there was any defect in 
the packing of the sample oil and we must, therefore, accept the report of the Public 
Analyt as showing the condition of the oil exposed for sale by the petitioner on the 
relevant date. 


Mr. Santanam then criticised the long delay on the part of the Public Analyst, 
in submitting the report of his test. Rule 7, relating to the duties of Public Analyst, 
prescribes that after the analysis has been completed, he shall forthwith supply to 
the person concerned a report in Form No. III of the result of such analysis. ‘There: 
has undoubtedly been a breach of this rule, in the present case. In Crl. R.C. No. 
273 of 1960 (Muthian Chettiar-Petitioner-Accused 3) Kunhamed Kutti, J., impressed. 
upon the authorities the need for expedition in the matter. Weshare with the learned. 
Judge in that view. But at the same time it cannot be said that mere delay in the 
communication of the results of test would, while it may expose the officer making 
the analysis to departmental action, have any effect on the correctness of the analysis. 
It was then argued that as the person who conducted the analysis has not been exa- 
mined, the report which was proved by the Public Analyst who did not conduct 
the tests could not be relied on. The short answer to thig objection is section 510, 
Criminal Procedure Code. 


The conviction in the present case cannot, therefore, be successfully assailed. 
The sentence is not excessive. The Revision Case fails and is dismissed. `` 


K. L. B. Revision dismissed.. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—Mnr. Justice M. ANANTANARAYANAN, 
Rathamani, Jn re ; .. Petitioner* 


Prevention of Food Adulteration Act (XXXVII of 1954), sections 7 (1) and 16 (1) (##)—Conviction and 
sentence under—Substanibiltty—‘ Sale’’—What amounts to. 

A Food Inspector may purchase a sample in the ordinary course of business, though he intends 
it for analysis, as a voluntary sale and purchase. For instance the vendor may be unaware of the iden- 
tity of the purchaser or the purpose of the purchase. He may sell the milk or the concerned food 
stuff thinking that he is selling it to a member of the public precisely like a sale to any other customer. 
But, if the vendo: is aware that the sale is a forced one, in the sense that an official of the Department 
is compelling the vendor to part with the sample, because of the statutory obligation and further be- 
cause prevention of the taking of such a sample by the Food Inspector is itself an offence under section 
16 (1) (2) of the Prevention of Food Adulteration Act, 1954, then there is no “ sale ” as defined in 
section 2 (13) of the Act ; it is only a case of a seizure or compulsory acquisition, though it may ex- 
ternally wear the form or semblance of a sale. Hence, even if tho sample had been adulterated, this 

ingle act of delivery of the food-stuff to the official will not render the person in ion of the food 
stuf liable for the offence of a sale of adulterated food. A person who was not takin the milk in ques- 


tion for the purpose of sale at all but for the purposes of making curds cannot be convicted for offence 
of having that milk for sale as milk. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Judgment of the Sessions Judge, Court of 
Session, Madurai, dated 2oth August, 1963, and made in C.A. No. 186 of 1963. 


S. Mohan Kumaramangalam, for R. Shanmugham, K. Ramachandran and R. Nadana- 
sabapathy, for Petitioner. 


The Public Prosecutor, on behalf of State. 

The Court made the following . . 

ORDER :—The revision petitioner has been convicted under section 2 (1) (a) 
and (l) and section 7 (1) read with section 16 (1) (a) (ii) of the Prevention of Food. 
Adulteration Act, 1954, and sentenced to rigorous imprisonment. for twelve months 
and to a fine of Rs. 1,000 in default to rigorous imprisonment for sixmonths. The 


conviction and sentence were confirmed in appeal by the learned Sessions Judge 
of Madurai. 


The point which is stressed in this Revision by the learned Counsel for the revi- 
sion petitioner, Sri Kumaramangalam, is a very interesting one. As the lower 
appellate Court itself remarks, the fact that a sample of adulterated milk was pur- 
chased by the Inspector (P.W.1) is not in dispute. As far as the analysis of the milk 
is concerned, we have the report of the Public Analyst to the effect that the sample 
contained 8.8 per cent of solids not-fat, whereas the proper percentage for the re- 
levant freezing point, with regard to a mixture of genuine cow-milk and buffalo- 
milk, must be 9.4. Hence as far as the scientific standard of purity prescribed 
in the Rules is concerned, this is an adulterated sample. Ifit was intended 
for sale or as being taken for sale, the revision petitioner would certainly be liable 
to be convicted as found by the Courts below. 


But there is considerable difficulty in holding that the revision petitioner was 
carrying this mixture of cow and buffalo milk for the purpose of sale, when the 
sample was seized by the Food Inspector (P.W.1). There is some evidence that 
the revision petitioner is a milk vendor by bape naar But that evidence, which is 
really the evidence of P.W.2, is very indefinite. In chief-examination P.W. 2 
states that “‘ the accused is a vendor of milk”. In cross-examination, he concedes. 
the accused was vending milk till about two years previously, and that for the last 
two years the accused has been doing business ‘in the curd’. Now, this is of some- 
importance in the context of the defence of the accused that this milk was being taken 
by him, not for being sold as milk, but in order to manufacture ‘ tin curd’ in the 
course of the business in which the accused was engaged. ‘That claim of the accused 
is corroborated by his statement, Exhibit P-3, which is 'a contemporaneous state- 
Opa gee a ge a 
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é 
ment made by the accused to the Food Inspector (P.W.1). As confirmed by 
P.Ws. 2 and 3 in further cross-examination, the accused has explicitly stated 
in that document that he was taking the milk in question to Madurai ‘ for purposes 
of curd’. ‘The learned Sessions Judge was much exercised by the parti place 
at which this interlineation has been made in the statement. I am unable to see 
how it is at all relevant. Whether the interlineation is in the proper place or not, 
the accused has affirmed in his earlier statement, Exhibit P.-3, itself that this 
milk was being taken by him, not for being sold as milk but “ for purposes of curd ”. 
The learned Additional First Class Magistrate who tried this accused thought that 
it was unlikely that the accused, a resident of Tirumangalant, would be taking three 
tin cans of milk at 6 A.M. through West Veli Street of Madurai, about ten miles 
away, if the object was not to sell this but tb prepare ‘ tin curd from it’. 


The argument is clearly inconclusive. It is quite possible, and even probable, 
that the accused was taking the milk for manufacture of curd, which was his busi- 
ness. As stressed by Mr. Kumaramangalam, if the accused manufactured curd 
with this milk, which is adulterated milk from the point of view of the scientific 
standard of purity enjoined by the Rules, and then sold that curd, he may be guilty 
of some other offence. The learned Public Prosecutor further pointed out that the 
accused might be guilty under section 16 (1) (d) of the Act, if even as a manufacturer 
of curd, he had in his ion this adulterated milk, which adulterant could be 

ded as material to be employed for adulteration. But that again is a totally 
different question. The accused was not prosecuted for any offence under section 
16 (1) (d) of the Act, and the necessary facts were not established. Hence, on the 
facts of the present case, the accused would appear to be entitled to an acquittal, 
unless it can be construed that when P.W. 1 purchased a sample of milk from this 
accused for purposes of analysis, that delivery of the sample itself amounted to a 
‘sale’ within the meaning of the Act, and hence rendered the accused liable for 
prosecution for sale of an adulterated article. 


Upon almost identical facts, the point was elaborately considered in Food 
Inspector v. Parameswaran’, Raman Nair, J., pointed out during the course of his 
judgment that a sale was a voluntary transaction, and that a seizure or compulsory 
acquisition in the exercise of a statutory power by such a person as a Food Inspector, 
clothed with the authority to take a sample would not be a sale in the ordinary 
connotation. ‘The learned Judge then stressed that the definition of sale ’ in section 
2 (13) would include a sale of a foodstuff for purposes of analysis, but that even this 
definition did not obviate the necessity, first, to establish the fact of the ‘sale’. It is 
not necessary for me to set forth here the rest of the discussion, since the crux of 
the question is whether, when a Food Inspector obtains a sample under section 10 
of the Act and pays for that sample in accordance with section 10 (3) of the Act 
itself, this delivery of the concerned foodstuff under the statute to the official, it may 
be for consideration, will or will not amount to a ‘sale’ as ordinarily understood. 
As pointed out by Raman Nair, J., in the decision above refrrred to, it is conceivable 
that a Food Inspector may purchase a sample in the ordinary course of business 
though he intends it for analysis, as a voluntary sale and purchase. For instance the 
vendor may be unaware of the identity of the purchaser, or the purpose of the pur- 
chase. He may sell the milk or the concerned foodstuff thinking that he is selling 

it to a member of the public, precisely like a sale to any other customer. But, if 
the vendor is aware that the sale is a forced one, in the sense that an official of the 
Department is compelling the vendor to part with the sample, because of the statu- 
tory obligation and further because prevention of the taking of such a sample by 
the Food Inspector is itself an offence under section 16 (1) (d) of the Act, then there 


is no ‘sale °, this is only a case of a seizure or compulsory acquisition, though it may , 


externally wear the form or semblance of a sale. Upon that interpretation, even if 

the sample had been adulterated, this single act of delivery of the foodstuff to the 

official will not render the person in possession of the foodstuff liable for the offence of a 

gale of adulterated food. 
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It is pertinent to observe that in Ballamkonda Kanakayya, in re!, Horwill, J., had 
also to deal with a very similar situation. The learned Judge observed as follows : 


“ A sale is a voluntary transaction even when it is precluded by an agreement to sell. When a 
person exhibits articles in his shop, he is making a general offer to sell them, and any person who comes 
into the shop and offers the price accepts his offer ; but the intending purchaser cannot use physical 
force or threats to compel the owner to part with the goods. If he does, the transaction is not a sale., 
If the Sanitary Inspector had not exercised his powers under section 14 but had merely tendered the 
money and the petitioner had voluntarily handed over the goods, then there would have been a sale.’ 


I agree, with respect, with the reasoning and inferences in both these decisions 
that I have cited, and ħold that there is no offence under section 7 (1) of the Act, 
if there is merely a compulsory seizure of asample by an officer of the Department, 
because such seizure, even if money be paid therefor, will not amount to a sale. 
It is the common law concept that must govern the interpretation here, and the 
fact that as ‘ sale’ is referred to in the Act, it would include a sale even for the pur- 
pose of analysis, cannot make any essential difference. 


This is only by way of repelling the argument raised on the facts that the sei- 
zure of the sample by the Food Inspector amounts to a sale. Once this is repelled, 
it is obvious that the revision petitioner cannot be convicted, because he was not 
taking the milk in question for the purpose of sale at all, but for purposes of manu- 
facture of ‘ tin curd’ in which business he was then engaged. 


The Revision is T allowed and the revision petitioner will be acquit- 
ted, and the fine if, paid, will be refunded. 


K.L.B. emee Revision allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice M. ANANTANARAYANAN AND MR. Justice K.S. Rama- 
MURTI. i 


Kuppuswami Raja and another .. Appellants* 
J. l 
Perumal Raja and others -. Respondents. 


Will—Consiruction— Joint and mutual wills—Incidents of and distruction between—Power of revocation 
of surviving testator—Principles—Hindu Law—TJoint family—Will by coparcener—Validity—Enforceability as 
amily settlement—Will by two Hindu coparcensrs of joint family in respect of both ancestral and separats 

1es—Provision that tt can be cancelled or revoked by them during their lifetime and that it will be invalid 
in case any male or female children were born to any of them—Recital that will is executed to int person to’ 
iperform their funerals and those of thier wives and to avoid disputes regarding properties after their —If mutual - 
wor only joint will—If can be given effect to as family arrangement. oe 


A joint will isa angio testamentary instrument constituting or containing the wills of two or 
more persons and jointly executed by them ; mutual wills, on the other hand, are the separate wills 
of two or more persons which are reciprocal in their provisions and executed in pursuance of a 
contract on agreement between two or more persons to dispose of their property to each other or to 
third persons in a particular mode or manner. Mutual wills, as distinct from joint wills, are 
sometimes discribed a reciprocal wills. ‘The word “ mutual” or “ reciprocal ” is used to emphasise - 
and denote the contractual element which distinguishes it from a joint will. 


A willis mutual when two testators confer upon cach other reciprocal benefits as by either of 
them constituting the other his legatee, that is to say, when the executants fill the roles of both testator 
and legatee towards each other. But where the legatees are distinct from the testators, there can be 
no question of a mutual will. 


Under the English law, in the case of a mutual will, if there is an agreement that neither of the 
testators shall have power to revoke, and the surviving testator received benefits from the deceased 
under the mutual will, the survivor is not entitled to revoke the will when the first testator had died 
feaving the mutual will unaltered and in the hope and trust that the mutual will would be adhered to 
. by the survivor. If, however, the survivor, in breach of faith, revokes a mutual will by making a new 

will, it is the new will which will have to be necessarily admitted to probate so far as the properties of 
the survivor are concerned. In an application for probate, the Probate Court has no jurisdiction to 
inquire into the nature of the rights of the testator in the property covered by the will. The Probate 
Court, if satisfied about the due and proper execution of a will by a testator in a sound disposing 





1. (1942) 2M.L.J. 172 : LL.R. (1943) Mad. 381. 
* L.P.A. Nos. 206 of 1957 and 8 of 1958. 23rd April, 1963. 
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state of mind, is bound to grant probate of the will. It is, however, open to the beneficiaries under 
the mutual will to take proceedings in the Chancery Division for the enforcement of their rights and. 
the execution of the trust as envisaged in the mutual will. The personal representatives under the 
later will can be compelled to hold the entire estate upon trust to give effect to the provisions of the 
mutual will. 

Under the English law in order to render mutual wills irrevocable, both the conditions must be- 
concurrently satisfied namely: (1) the surviving testator must have received benefits from the deceased 
(2) the mutual wills should have been executed in pursuance of an agreement not to revoke. Such am 
agreement may either appear from the wills themselves or may be proved outside the wills. 


Under the law in India, in order to make the mutual will irrevocable both the conditions viz.,- 
benefit and agreement not to revoke, need not be concurrently satisfied #s in English law ; it would 
be enough for a mutual will to be irrevocable if the surviving testator receives the benefit of the pro- 
perty of the deceased under the mutual will. A joint mutual will becomes irrevocable on the death 
of one of the testators if the survivor has received benefits under it and there need not be any specific 
contract prohibiting revocation, when the transaction takes the form of not two simultaneous. 
mutual wills but one single instrument, in which the testators use such expressions as “our property” 
“ our present wishes ” , ““ our will” , and so on. The use of such or similar expressions is strong and 
cogent evidence of an intention not to reserve any power to revoke except by mutual consent. 


Two Hindu brothers, P and CG., aged respectively 70 and 65 years, constituting a Hindu joint 
family, executed a will on 31st October, 1942, in respect of their ancestral family properties as well as 
their separate properties in which after pea that it would be operative after their lifetime, that 
they were aed to revoke or alter it during their lifetime, that it would not be valid if during their 
lifetime any of them got male or female children, that they had no issue till then and were not likely 
to get any thereafter, and that as they often became ill due to old age, and with a view to avoid’ 

j es in regard to their properties after their lifetime and to nominatea person to perform their 
funeral ceremonies and those of their wives, they were executing the will, they provided as follows : 


P’s wife K was to take A schedule properties and Y’s wife, X was to take B schedule properties for 
their lives without any power to alienate the same and using the income for their . K. R. 
one of their nephews was appointed to perform the funerals of both P andC and of their wives an 
to inherit those popeta absolutely after the death of the testators and their wives for himself and his 
heirs. In case A R predeceased the testators and their wives, his son S R was to perform the funeral 
of the above four persons and take the A and B schedule properties, besides the properties in schedule 
F separately bequeathed to him under the will. Another nephew P R was to take C schedule er 
ties for his life without power of alienation ; their sister L was to take D schedule properties for. er 
life without power of alienation and after her death her four sons were to take them in equal shares. 
without any power toalienate them. In case of L predeceasing the testators, her four sons and 
their heirs were to enjoy the D schedule properties and enjoy them as aforesaid. Another nephew, 
son of another sister, V was given E schedule properties to be enjoyed without alienating them im 
any manner, If he were to die without issue, the properties bequeathed to him were to be taken by 
the heirs of their sister Z in equal shares along with the D schedule properties. 


_ S R was to take the F schedule pr ies absolutely X R and after him, his heirs, were to: 
enjoy G schedule Ae es and out of the income thereof were enjoined to give certain amounts 
of paddy forthe daily poojain atemple. All the remainin ies, such as outstandings, 

» cash, vessels, ctc., which they might possess at the time of ir death were to be taken and 
al absolutely by K R and none else was to have any right thereto. There were no debts to be. 
paid. 


C died in 1949. After C'a death, P the surviving brother, executed on Ist February, 1950 , a regis 
tered will, cancelling and modifying earlier will of 31st October, 1942. P died later in 1950, 


Held : (1) That the will, dated 31st October, 1942, presupposed a union of minds of the two. 
brothers P and Y, and a mutual exchange of ideas and rested upon a bilateral agreement entered into. 
between them, founded upon a mutual consideration and mutual trust and confidence, and was. 
irrevocable. It could not be construed as reserving any power of revocation in the survivor of the 
two testators. The will was not merely a joint will simplicitor. 

(2) P did not become entitled to all the properties in his own right and solely by survivorship- 
after Y’s death. ‘There was a clear benefit accruing to P in that he got a right to enjoy even ae 
acquired lel lag of Y in total negation of the rights of Y’s widow and it must therefore be held that 
the two brothers must be deemed to have relinquished their rights of survivorship and P could not 
therefore exercise any power to execute a subsequent will. 

(3) It is well-settled that under the Hindu Law it is not competent toa member of a joint 
family to execute a will in regard to his share in the joint family properties, but if all the coparceners.- 
agree and consent, a will so executed can be given effect to as a family settlement. 


Appeals under clause 15 of the Letters Patent against the decree of the Honou- 
rable Mr. Justice Basheer Ahamed Sayeed, dated 23rd August, 1957 and passed 
in S. As. Nos. 1343 and 1342 of 1954—Appeals preferred tc the High Court against 
the Decree of the Court of the Subordinate Judge, Tiruchirapalli, in As. Nos. 211 
and 173 of 1953, (O.S. Nos. 107 and 105 of 1952 District Munsifs Court,. 
Tiruchirapalli). 


4 


In, KUPPUSWAMI RAJA v. PERUMAL RAJA (Anantanarayanan, J.). 547 


The Advocate-General (V.K. Thiruvenkatachari), K. Rainam and K. Thirumalai, 
for Appellants. 


S. Mohan Kumaramangalam and S. Amudachari, for Respondents. 
The Court delivered the folowing Judgments: 


Anantanarayanan, J.—I am fully in agreement with the conclusions of my 
learned brother expressed in his Judgment, of which I have had the advantage of 
perusal. If J am adding a few observations of my own, itis not because I think 
that there is really any difficulty upon the facts of the present case, or the interpreta- 
tion of the terms of Exhibit A-1 in+the setting in which it came to be executed b 
the two brothers. Judged by every test, as my learned brother has shown, the wi 
is a mutual and reciprocal one, and having obtained benefits under such a will 
executed with a patent stipulation that it could only be revoked or altered during . 
the lives of both testators (that being the fair and obvious interpretation of the Tamil 
text, in the light of the probabilities) the testator who survived, Perumal Raja, 
could not validly revoke the will or alter the dispositions, under his later will, 
Exhibit B-1. Alternatively, the Courts are also bound to effectuate the provisions 
of the mutual will, as a bona fide family arrangement. Nor can the Hindu Law of 
coparcenary estate and survivorship really affect this interpretation, on the totality 
of the facts of this case. Once it is conceded that Chinnappa Raja’s self-acquired 
propeities were also dealt with under the will, in the setting of the irresistible in- 
ference of a reciprocal understanding between the two brothers regarding both the 
enjoyment and the subsequent devolution of the properties in a manner modifying 
the normal course under Hindu Law, survivorship must be considered at an end: 
On the facts and probabilities of this case, in the light of well-established 
principles, the appeals have to be allowed. - i 


But the paucity of decisions upon mutual and reciprocal wills, as far as this 
country is concerned, and certain refinemr nts of the law in the catena of English 
decisions upon this aspect of the law, that so rarely comes up before Courts, have 
tempted me to add some brief remarks. 


The problem is, can we discern any ebb-tide of the law, in the English cases, 
after the leading decision in Dufour v. Perina1, so that Courts have been increasingly 
reluctant to diminish or whittle down the right of a surviving testator to revoke 
the' earlier dispositions, to deal again with the estate as he liked? For instance, 
In re Oldham?, woul appear, at the first flush, to be a case in which the canon applied 
by Lord Camden to the facts in Dufour’s case, would have led to the same conclusion 
of an irrevocable mutual testament. Each was both testator and legatee, and the 
wife, who survived, did take the estate of the husband under the will. Equally, in 
Gray v. Perpetual Trustee Co.,*, the situation, was similar. The Courts distinguished 
‘Dufour’s case, and held against mutuality in these cases, because ‘“‘an agreement fo 
constitute equitable interests”, to use the language of Lord Haldane in Cray’s case, 
could not be spelt out from the facts, at the time that the testament averred tobe 
mutual, came to be executed. But is not the very fact that both testators come 
together to make such jomt will or dispositions of both estates after their respective 
lives, evidence of an intention to create an unequivocal trust? Here I desire to 
emphasise thac the refinement with regard to the jurisdiction of the particular Court, 
set forth at length in. In The Estate Mary Heys, (Deceased) Walker and another v. Guskill 
and others,“ does effect the central issue. The perspective of a Probate Court may 
be different, and its task far more limited. But, sooner or later, if a trust exists, it-will 
‘have to be effectuated, .and this implies that the later will admitted to probate, 
cannot prevail. Indeed, in Stone v. Hoskins®, the matter has been put in the form, 
not that the bequest under the subsequent will is invalid, but that the legatee takes 


- = e. 





1. 21 E.R. 322. : 4, L.R. (1914) Probate 192. 
2. L.R. (1925) Ch:D. 75. 5. L.R. (1905) Probate 194. 
3. L.R. (1928) A.C. 391. - - 
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the estate burdened with the trust: “His personal representative takes the property upon 
trust to perform the contract.” 

Obviously there is another refinement. The power of the surviving testator 
may be looked at from two angles. There is no power to alter the earlier mutual 
will, contingent upon the existence of the two vital factors ; firstly, an express or 
implied agreement of irrevocability, unless by both during their lives, or by one 
after notice to the other, similarly ; secondly, the fact of benefit taken by the survi- 
vor. But there is the more restricted power of the survivor to deal with his own 
estate, .f it is capable of being separately dealt with. But*even here, if the two 
tests aie satisfied, the rule in Stone v. Hoskins!, would appear to operate ; the testa- 
ment may be valid, but the representatives or legatee can only take the estate bur- 
dened with the obligation to perform the trust. 


It has to be noticed that this seeming ebb-tide in the the case-law in England, 
since Dufour’s case? really implies no alteration of basic principle. Actually, as my 
learned brother has pointed out, In re Green (deceased) Lindmer v. Green®, which is the 
latest case, exhibits an instance of the affirmation of the principles of a trust created 
by a mutual will. The real development is that Courts in England have been 
reluctant to infer an intention.to create a trust or equitable interests, by means of 
an irrevocable mutual testament, upon the facts, merely because two persons, happen 
to make a single document of their testamentary dispositions. 


As far as this country is concerned, the emphasis, in the Supreme Court deci- 
sion in Kochu Govindan Kaimal and others v. T.T. Lakshmi Ammal and others*, is, as 
my learned brother has shown, upon the benefit taken by the surviving testator. 
Their Lordships would appear to have laid emphasis upon that form of a mutual 
will, in which each party is in a relationship of both testator and legatee, as regards 
the other party. Such terms would, by themselves, constitute powerful evidence 
of a mutual agreement not to revoke, except by both together. Hence, I do not 
think that this decision implies that the element of irrevocability may be dispensed 
with, as atest. Bhawani Prasad v. Smt. Surendra Bala W/o Subodh Chandra and another,’ 
has been cited by us, as regards the exposition of legal principles ; upon the facts 
it is distinguishable from the present case, in vital respects. 


Ramamurti, 7.—The two Letters Patent Appeals arise out of the common judgment 
of Basheer Ahmed Sayeed, J. in Second Appeals Nos. 1342 and 1343 of 1954. They 
raise identical and common questions of fact and law arising out of two suits, O.S. 
Nos. 105 and 107 of 1952, District Munsif’s Court, Tiruchirapalli. The two suits, 
though filed separately by two different plaintiffs, are by-them. The defendants 
are the same in both the suits. 


There were two brothers, one Perumal who died in 1950 and one Chinnappa 
who died in 1949. Perumal left behind him his widow, Kuppammal, the first 
defendant in both the suits, while Ammani Ammal, the widow of Chinnappa, is the 
second defendant in both the suits. ‘These two brothers had three sisters and Durai- 
swami, the plaintiff in O.S. No. 105 of 1952, is the son of Nachiar Ammal, one 
sister, while Kuppuswami, the plaintiff in O.S. No. 107 of 1952, is the son of another 
sister, Vengu Ammal. Defendants 3 to 6 are the children through another sister, 
Lakshmi Ammal. Defendants 7 to 11 are the children of the 6th defendant, one of the 
sons of Lakshmi Ammal aforesaid. 


Duraiswami, one of the nephews, filed the suit, O.S. No. 105 of 1952, for recovery ` 
of the properties set out in the G schedule to the registered will executed by Perumal 
and Chinnappa, the two brothers on 31st October, 194.2 and marked as Exhibit A-1, 
in the case, while Kuppuswami, the plaintiff in O.S. No. 107 of 1952, claimed relief 
of recovery of possession of the properties set out in Schedule E to the aforesaid will. 
Their main case was that the will, Exhibit A-1, is a mutual, reciprocal will under which, 





1. L.R. (1905) Probate 194° 4. (1959) S.Q.J, 68 : (1959) 1 M.L.J. (8.0,) 
21 ER. 322. 44: (1959) 1 An. W.R. (6.G.) 44. 
3. L.R. (1951) Ch. D. 148. 5. ALR. 1960 All. 126. 
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amofigst other things, the aforesaid bequests have been made in their favour, that 
itis an irrevocable will, and that in any event it represented a family arrangement 
between the two brothers, Perumal and Chinnappa. Defendants 2, 4 and 6 to 
11, who are the real contesting defendants, contested the suit on the ground, tnter 
alta, that the will, Exhibit A-1 was not a mutual or a reciprocal will, but was only a 
joint will, that it was open to the testators to revoke or cancel the same either jointly 
or separately during their lifetime or even after the death of eithe1 of them, and that, 
as a matter of fact, Perumal, the surviving brother, had executed a registered will, 
Exhibit B-1, dated 1st February, 1950, cancelling and modifying the earlier will 
and that the plaintiffs are not, therefore, entitled to claim any rights in terms of 
the earlier will, Exhibit A-1. They also pleaded that Exhibit A-1 was not a family 
settlement but merely a will and that as the two brothers, Perumal and Chinnappa, 
were members of a joint family, on the death of Chinnappa, the entire properties 
comprised in and dealt with under the earlier will survived to Perumal, the survie 
ving brother, and that the earlie: will, Exhibit A-1, became inoperative and wholly 
unavailing to the plaintiffs. 


_ Tris enough to state that the learned District Munsif, by a common judgment, 
dismissed the plaintiffs’ suits, while the learned Subordinate Judge, on appeal took 
a different view and decreed the plaintiffs’ suits as prayed for. By a common judg- 
ment in the aforesaid two Second Appeals, Basheer Ahmed Sayeed, J. has restored 
the judgment of the trial Court and dismissed the suits of the plaintifs. The present 
Letters Patent Appeals are by the two plaintiff. 


As the only substantial question in dispute relates to the determination of 
the true legal character of the document Exhibit A-1 and the proper interpretation 
of its terms, an’ agreed translation of the same is set out hereunder : 


“ (1) Will, dated 31st October, 1942 executed by 1. Perumal Raja and 2. Chinnappa Raja, 
both sons of Alaga Raja, Kshatriya Caste, Agriculturists, residing at Kallikudi Village, canoe 
village, Majara, Lalgudi Taluk, jointly with our free will and without instigation from others and with 
good intention is as follows :— 
2) We both are until now living together as a joint family without partition. The properties 
set out in the will are both self-acquired and anaal. Of us, Perumal Raja is now aged about 70 
and Chinnappa Raja about 65 years. Uptill now we have had neither male nor female issues. 
As we are not likely to get any santhathi hereafter and, as we often become unwell by reason of our 
old age and, with a view to avoid disputes to our properties after our lifetime, if any Snes should 
happen to our lives suddenly, and also with a view to nominate a person for performing the funeral 
ceremonies of ourselves and our wives, we have executed this will with the following details : 


3) This will should come into effect after our lifetime. We are entitled to revoke or alter 
this will during our lifetime. This will will not be valid if during our lifetime any of us gets male 
or female children. Perumal Raja has a wife by name Kuppammal and Chinnappa Raja, a wife by 
name, Ammani Ammal. Besides, we have three sisters. e eldest sister Nachiar Ammal is dead. 
She has got only one son by name Duraiswami Raja. He has got children. The other two sisters 
Lakshmi Ammal and Vengu Ammal are at present living. Lakshmi Ammal has got four sons and 
Vengu Ammal has only one son by name Kuppuswami Raja. 

(4) Of the undermentioned prop ies, Kuppammal, wife of Perumal Raja shall take the A 
schedule properties and Ammani Ammal, wife of Chinnappa Raja shall take the B schedule properties. 
After the death of their respective husbands, they shall enjoy the properties for life without making, 
any alienation and shall live within the income of the properties. 


(5) Krishna Raja, son of our sister, Lakshmi Ammal and her husband Venkata Raja of Mahali- 
kudi, Lalgudi Taluk, and who has been living with us from his young age, shall perform the funeral 
obsequies of both of us and our wives without any short comings and shall take the said properties 
after the lifetimes of the four of us, absolutely for himself and his heirs. If, per chance, Krishna Raja 
should die during the lifetime of the four of us, Selvarangam Raja who is the son of Krishna Raja 
and who is to take the F schedule properties shall perform our funeral obsequies and take the Aand B 
schedule properties. Besides, he should also perform our ceremonies without any short comings and 
also feed the poor on those days. 

(6) Doraiswami Raja, son of our elder sister and Alagar Raja of Mahalikundi, Lalgudi Taluk 
and his heirs shall take the G schedule properties after our lifetimes and enjoy the same without aliena- 
ting the same in any manner. 

(7) Our second sister, Lakshmi Ammal shall take and enjoy the D schedule properties during 


her lifetime without alienating the same in any manner and after her lifetime her four sons shall take 
the same equally and shall not alienate them in any manner. If, per chance, Lakshmi Ammal should 
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i ai during our lifetime, her four sons and their heirs shall enjoy the D schedule propesties as 
oresaid. 
(8) Kuppuswami Raja, son of our third sister, Vengu Ammal, shall enjoy the E schedule 
es without alienating the same in any manner. Kuppuswami Raja has no issue at present. 
haps he does not get any issue during his lifetime, the said properties shall be taken by the heirs 
of i Ammal equally, along with the D schedule properties. 
(9) Selvarangam Raja, minor aged 5 years, son of Krishna Raja, shall take the F schedule 
‘properties absolutely. 

10) Krishna Raja and, after him his heirs, while enjoying the G schedule properties shall, out 
of thets income, give 9 kalams of paddy and have daily*puja ormed to Sri Visalakshmi Amman in 
Kallakudi Village without any shortcomings. o o 4 

11) Besides, whatever cash, outstandings, jewels, vessels and all other moveable properties 
‘we may have at the time of our death shall be taken andsenjoyed absolutely by the aforesaid Krishna 
Raja. No one else has any right to the same. We have no debts to pay”. 

Mark of Perumal Raja. 
Mark of Ghinnappa Raja. 


The learned Advocate-General, appearing for the plaintiffs, contended that 
Exhibit A-1 is a mutual, reciprocal will, that the two brothers had executed the 
-same on the distinct understanding that the document should take full effect accord- 
ing to its terms, and that it could be revoked or altered by both the brothers acting 
together only and that either of them individually was not entitled to revoke or 
alter the same. He urged that having regard to the main scheme underlying the 
document, it was not competent for Perumal Raja who. has derived considerable 
- benefits under Exhibit A-1, while yet enjoying and retaining the benefits so obtained, 
to cancel or revoke the will. Alternatively he also contended’ that Exhibit A-r 
‘though styled a will is essentially a family arrangement, which has been given effect 
to and acted upon by both the brothers, and that it was not open to the survivor to 
ignore aes same and execute the second will in derogation of the provisions of the 
earlier wi 


On the other hand Mr. Mohan Kumaramangalam, learned Counsel for the 
contesting respondents, contended that the document Exhibit A-1, is not a mutual, 
reciprocal will, ‘but spas will simplicitor in the sense that the two testators were 
at full liberty to cancel or alter the will at any time they liked, either jointly or in- 
dividually during their joint lives, or after the death of one of them. He contended 
that on the death of Chinnappa, Perumal became entitled to all the properties in 
his own right by survivorship and not under the earlier will, with the result that 
-the will cannot be given effect to as a mutual and reciprocal will. He further 
that even if Perumal had obtained any benefit from Chinnappa under the earlier 
will, there was no agreement between the two brothers that the will can be revoked 
only jointly by both of them, but that, on the other hand, the two testators have 
reserved to themselves a unilateral power to revoke or cancel the will either in- 
dividually or jointly during their lifetime or even after the death of one of them, 
and that, by reason of the later will, Exhibit B-1, the earlier will has been validly 
cancelled by the exercise of the unilateral power of revocation reserved expressly 
under the earlier will. 


; Lastly he contended that both in its form and in its operation, Exhibit A-1 
is a will ony and it does not represent any family settlement ; his main contention 
being that the entire properties dealt with under the earlier will are all joint family 
properties, and that on the death of Chinnappa, Perumal became entitled to all of 
them by survivorship, so that there were no properties of Ghinnappa, which could 
be claimed as his own separate properties, and on which Chinnappa’s will can 

ossibly operate. We have y considered these contentions of the Counsel 
on both sides and we are of opinion that the points raised by the learned Advocate- 

‘General are sound and should be accepted. 


The law relating to joint and mutual wills has its origin in Roman Dutch law. 


But a joint or a mutual will is not wholly unknown to our law, though only very 
-few cases have come up for decision before the Courts in India. 


` 
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_ ‘Fhe law relating to joint wills and mutual wills is best stated in 39 Halsbury, 
Simonds’ 3rd Edition, page 846, para 1279 and page 847, para 1280: 
“ A joint will is a will made by two, or more testators contained in a single document, duly 
“executed by each testator and disposing either of their separate prope or of their joint property. 
It is not, however, recognised in lish law as a single will. It is in effect two or more wills ; it 
o tes on the death of each testator as his will sont teat of his own separate property on the death 
of the first to die ; it is admitted to probate as his own will and on the death ofthe survivor, if no 
fresh will has been made, it is admitted to probate as the disposition of the property of the survivor. 


Wills are mutual when the testators confer upon each other reciprocal benefits, and these may be 

-absolute benefits in each other’s property, or they may be life interests, with the same ultimate dis- 
position of each estate on she death of the survivor. ”’ 

A joint will is a single testamentary instrument constituting or containing the wills 
of two or more persons and jointly ¢xecuted by them : while mutual wills are the 
separate wills of two or more persons which are reciprocal in their provisions and 
executed in pursuance of a contract or agreement between two or more persons to 
dispose of their property to each other or to third ns in a particular mode or 
manner. Mutual wills, as distinct from joint wills, are sometimes described as 
reciprocal wills. In describing a will the adjective ‘ mutual’ or ‘reciprocal’ is 
cused to emphasise and denote the contractual element which distinguishes it from a 
joint will. 

In Govindan v. T.T. Lakshmi Amma}, the distinction between a mutual will 
and a joint will is pointed out as follows :— - 

« A willis mutual when two testators confer upon each other reciprocal benefits, as by either of 
them constituting the other his legatee, that is to say, when the executants fill the roles of both 
testator and legatee towards each other. But where the legatees are distinct from the testators, there 

can be no question of a mutual will.” 

In England the Courts have evolved their own principles of law regarding 
Joint and mutual wills and, so far as English law is concerned, the principles appear 
to be fairly well-settled. In regard to joint and mutual wills, the decisions In 
‘England have recognised a distinction in the powers and jurisdiction of a Court 
issuing a probate and a Court whose jurisdiction has been invoked by a party for 
the enforcement of the rights based upon the agreement embodied in a mutual 
will. An examination of the cases in England shows that.in the case of a mutual 
“will, if there is an agreement that neither of the testators shall have power to revoke, 
and the surviving testator receives benefits from the deceased under the mutual 
will, the survivor is not entitled to revoke the will when the first testator had died 
leaving the mutual will unaltered and unrevoked in pursuance of the agreement 
-and in the hope and trust that the mutual will will be adhered to by the survivor. 
If, however, the survivor, in breach of faith, revokes a mutual will by making a new 
will, it is the new will which will have to be necessarily admitted to probate so far 
as the properties of the survivor are concerned. In an application for probate the 
‘Court fas no jurisdiction to enquire into the nature of the rights of the testator in 
the property covered by the will. Ifthe probate Court is satisfied about the due 
and proper execution of a will by a testator in a sound disposing state of mind, it is 
‘bound to grant probate of the will. It is, however, open to the beneficiaries under 
the mutual will to take proceedings in the Chancery Division for the enforcement of 
their rights, and the execution of the trust as envisaged in the mutual will. The 
personal representatives under the later will can be compelled to hold the entire 
estate upon trust to give effect to the provisions of the mutual will, vide 39 Halsbury, 
Lord Simonds’ 3rd Edition, page 853 para 1289. l 

The leading case in England is the case of Dufour v. Peretra*. In that case a 
husband and wife executed a mutual will and, after the death of the husband, the 
wife proved the mutual will and afterwards made another will, revoking the mutual 
will, and it was held that the wife had.no authority to revoke the mutual will, 
Lord Camden delivering the judgment observed as follows: ` 


1. (1959) S.C.J. 63 : (1959) 1 M.L.J. (S.C. 2. 21 E.R. 322. 
44: (1959) 1 SC WR BO “4, Pee 
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i “ This question arises on a mutual will of the husband and wife ; the will is jointly exeeuted by 
em. 

What the wife disposes of, is the residue of her aunt’s estate, given to her by her will. 

I do not find the cases go so far as to consider a legacy to a wife, as excluding the husband by 
implication ; but there is no occasion to determine that question. 

The question is, as the husband by the mutual wil] assents to his wife’s right, and makes it separate, 
whether the second will by the wife 1s to be considered as void. 


It struck me, at first, more from the novelty of the thing than its difficulty. 


The case must be decided by the laws of this country. The will was made here ; the parties 
lived here ; and the funds are here. á 


-Consider how far the mutual will is binding, whether the accepting of the legacies under it by the 
survivor, is not a confirmation of ıt; A : 
I am of opinion it is, 
It might have been revoked by both jointly ; it might have been revoked separately, provided 
the party intending it, had given notice to the other of such revocation. / 
But I cannot be of opinion that either of them could, during their joint lives, so it secretly ; or 
that after the death of either, it could be done by the survivor by another will. 
It is a contract between the parties, which cannot be rescinded, but by the consent of both. The 


first that dies, carried his part of the contract into execution. Will the Court afterwards permit the 
other to break the contract ? Certainly not. 

__ The defendant Camilla Rancer hath taken the benefit of the bequest in her favour by the mutual 
wili ; and hath proved it as such ; she hath thereby certainly confirmed it ; and, thereiore, I am of 
opinions the last will of the wife, so far as it, breaks in upon the mutual will, is void. 

.And declare, that Mrs. Camilla Rancer, having proved the mutual will, after her husband’s 
death, and having possessed all his personal estate, and enjoyed the interest thereof during her life 
hath by those acts bound her assets to make good all her bequests in the said mutual will ; and therefore 
let the necessary accounts be taken.” 


This classical statement of the law by Lord Camden came up for consideration in 
subsequent cases and it is sufficient to refer to a few of them. 


In Stone v. Hoskins}, the testator who died earlier did not adhere to the mutual 
will but had executed a fresh will and it was held that it was therefore competent 
to the survivor to revoke the mutual will. As the Headnote itself adequately brings 
out the principle underlying that decision, it is sufficient if it is set out : 

“ Where the two persons have made an arrangement as to the disposal of their property and 
executed mutual wills in pursuance of the arrangement, the one of them who predeceases the other 
dies with the implied promise of the survivor that the arrangement shal] hold good ; and if the survivor, 
after taking a benefit under the arrangement alter his will, his personal representative takes the property 
upon trust to perform the contract, for, the will of the one who has died first has, by the death, become 
irrevocable. But, on the contrary, where the one who dies first has departed: from the bargain by 
executing a fresh will revoking the former one, the survivor, who has on the death of the other party 
to the arrangement notice of the alteration, cannot claim to have the later will of the deceased set 
aside or modified, either by way of declaration of trust or otherwise. ” 

The learned Judge, however, affirms the statement of the law by Lord Camden in 
Dufour’s case? that if the survivor had taken a benefit under the mutual will, the view 

is perfectly well founded that he cannot depart from the arrangement settled under 
the mutual will. 3 


In Heys, in the Estate of Walker v. Gaskill®, a husband and wife who were joint 
tenants of leasehold properties executed mutual wills in 1907, the arrangement 
between them being that those wills were to be irrevocable. After the death of the 
husband, the wife executed a will of her own in 1913, revoking the earlier mutual 
will of 1907. The plaintiffs as executors propounded the wife’s last will of- 1913 
and it was held that they were entitled to the grant of a probate. The learned Judge 
held that the execution of the joint will by the husband and wife severed the joint 
tenancy and created a tenancy in common. The defendants who opposed the grant 
of the probate relied upon Dufour’s case?. But the learned Judgé held that that case 
was not applicable as the case which came before Lords Camden was decided by 


- 





1, L.R. (1905) Probate 194. 3. L.R. 14 Probate 192. 
2 21 E.R. 322. ° 
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the Qhancery Court and that the function of the Court of Probate was merely to 
ascertain and pronounce what is the last will of a`testator entitled to be admitted. 
to probate: The defendants in the alternative prayed for a declaration that the 

tiffs, the executors under the wife’ later will, were trustees for the defendants to- 
the extent of the benefit given to them under the earlier will and'as such held the 
property in trust for that purpose.. But the learned Judge declined to grant any 
such declaration observing as follows :— 

“ No doubt theoretically, this Court, as a Court of one of the Divisions of the High Court of, 
Justice, under the Judicature Acts, can and ought to—but only where it can conveniently and properly 
do so—decide all matters in controversy in any action between the parties to the action ; Jn the 
Goods of Tharp, Thar v. Maedonald'. 

But this Court isin practice a Court of Probate and not of construction. It should generally- 
speaking only construe testamentary documents in £0 far as it is necessary to decide what testa- 
mentary documents should be admitted to probate. 

But I am asked to advance from the region of testamentary dispositions into that of contracts and. 
trusts, and to declare certain trust upon the footing of contract. Contracts and trusts are beyond and. 
outside my jurisdiction in probate matters. Even if I ventured to declare any trusts, they would have 
to be administered in the Chancery Division and not in this. IfI presumed to pronounce upon any 
contract to make a declaration upon any trusts, in this case, I am not satisfied that I have all the neces- 
sary parties before me, and Ihave no knowledge ofthe stateof the assets. What Iam asked todo- 


appertains ge to proceedings of the character expressly assigned to the Chancery Division by 
section 34 of the Tudicahire Act, 1878. 

In my opinion I cannot accede to the prayer of the alternative claim of the defendants ; and I 
must leave them to pursus their remedies in the other Division. ” i 
The aforesaid extract clearly shows that if the dispute had arisen not before a Gourt 
of Probate with limited jurisdiction, but in the Chancery Court and if the neces- 
ey parties had been impleaded, the Court would have ample jurisdiction to- 
enforce the rights created under the earlier mutual will. 

The next case of importance is the decision in In re Oldham, Hadwen v. Myles?, 
in which a husband and wife made mutual wills in the same form in pursuance of 
agreement so to make them but there was no evidence of any further agreement in 
the matter. Each gave his or her properties to the other absolutely with the sameé 
alternative provisions in the case of lapse. The wife survived and accepted her 
husband’s property under the mutual will; she subsequently married again and 
made a fresh will ignoring the alternative provisions of her own mutual will. Dufour’s 
case? was relied upon but was distinguished on the ground that that case was ased 
on Lord Clamden’s finding of fact that a certain, unequivocal trust was agreed to and 
was created by the two parties who executed that mutual will and that such an. 
agreement to create a trust cannot be inferred in the case under decision, as the 
mutual will gave absolute powers to the survivor. 

The next important case is the decision in Gray v. Perpetual Trustes Company * 
arising out of a case in New South Wales in Australia. In that case a husband and 
wife had simultaneously made mutual wills giving each to the other a life interest 
with similar provisions in remainder. It was held that it was not in itself evidence 
of an agreement not to revoke the will. It was also held that in the absence of 
definite understanding to that effect there was no implied trust precluding the wife 
from making a fresh will inconsistent with the former will, even though she had taken 
the benefits conferred by the will. Dufour’s case? and Walpole’s case? were explained 
and the decision in In re: Oldham’, was approved. Lord Haldane delivermg 
judgment of the Board, distinguishing Dufour’s case®, observed as follows at page 


s The case before them is one in which the evidence of an agreement, apart from that of making 
the wills in question, is so lacking that they are unable to come to the conclusion that an agreement to 
constitute equitable interests has been shown to have been made. As they have already said, the mere 
fact of making wills mutually is not, at least by the Law of England, evidence of such an agree- 
ment having been come to ; ‘And’ without such a definite agreement there can no more be a trust in 
equity than a right to damages at law. äi 
The latest case in England dealing with mutual wills is In re Green deceased, Lindner 
y. Green’. In that case the husband and wife made mutual wills in like terms in 
ecg ne 


1. LR. 3 P.D. 76. 4, L.R. (1928) A.C. 391. 
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‘1940. At that time they had little property but were (subject to a life interest) 
absolutely entitled in reversion to substantial estates given to them in equal shates 
or to the survivor if only one of them survived the tenant for life. The main scheme 
‘of the mutual wills of the husband and wife was that whoever survived shall be 
entitled to the properties of the other who died first including the vested remainder 
referred to above. The mutual wills contained several bequests and legacies on 
similar terms. The wife died in 1942 and the husband, succeeded to her estate 
amounting to about £1,500 under the terms of the wife’s will. In 1943 the tenant 
‘for life died and the husband received the whole estate about £15,000 in value includ-. 
‘ing the wife’s share of the vested remainder. The husband remarried in September, 
1945, and made a second will in December, 1946, under which he made a number of 
gifts to individuals and charities essentially differing from the provisions of his first 
will. Summons was taken out for determining under what trusts the testator’s 
estate should be administered. It was held that the mutual scheme entered into 
by the spouses as expressed in their wills was that the wife’s moiety was impressed 
‘with a trust binding on the testator, and accordingly the entire estate left behind by 
_ the husband shall be divided into moieties and one moiety was to be distributed in 
accordance with the provisions of the first mutual will of the wife, while the other 
moiety was to be distributed in accordance with the terms of the second will of the 
husband. Asa result of the second marriage, the mutual will of the husband became 
revoked and the only question was whether such revocation would operate as 
regards his moiety or even with regard to the wife’s moiety. It was held that the’ 
mutual wills must take effect not as wills but as evidence of a trust plainly to be 
discerned in the two wits. The decision in In re Oldham+, was distinguished with 
the following observations at page 154 :— . 

“ I would distinguish that case from the present because here there is much more in the recital 
expressed in similar form in the willsof the testator and his first wife, and those recitals show a very 
definite bargain that whoever died first certain consequence were to follow. Itisto those conse- 
quences that it is suggested effect must be given.” 

The learned Judge ultimately took the view that the arrangement in that case was 
one which is binding in equity upon the wile’s moiety having regard to the form and 
the clauses in the will. 

From the above discussion of the relevant cases, it will be clear that under the’ 
English Law in order to render mutual wills irrevocable, both the conditions must 
be concurrently satisfied : (a) the surviving testator must have received benefits 
from the deceased under the mutual will and (b) the mutual wills should have been 
executed in pursuance of an agreement that the testators shall not revoke the mutual 
wils. Such an agreement not to revoke the wills may dither appear from the wills 
themselves or may be proved outside the wills. Vide 39 Halsbury, 3rd Edition, 
by Lord Simmons, page 853, para. 1289 and in the estate of Mary Hayes (deceased): 
Walksr v. Garkell?, l 

The law relating to joint wills under the American Law is discussed in Volume: 
97 Corpus Juris Secundum, pages 282 to 313 and American Jurisprudence, Volume 57, 
Sections 710, 713 and 717. In America also the limited jurisdiction of the Court 
issuing the probate in contrast to the general jurisdiction exercised by the Court under 
the normal procedure when the beneficiaries under the earlier will commence an 
actin is emphasised. At page 311 of Volume 97, Corpus Juris, the law in America 
is stated as foilows :— 


ful and unauthorised, and the testator had devised or bequeathed his property in a manner other 

than that contemplated by the agreement on which the mutual will was founded, a Courtjof Equity by reason of its 

extraordinary power to enforce specific performance of contracts and to prevent frauds, will ordinarily 

enforce such agreement, in order to prevent fraud or injustice by decrecing a specific performance of 

e agreement or by fastening, or impressing, a trust on the property in favour of ths beneficiarias of the will 
violation of the agreement i 


AS regards the right of revocation, however, several Couris of the various States in 
America appear to have taken varying views. In some cases the view appears 
ee ee 


l. L.R. (1925) Ch.D. 75, -2. L.R. (1914) Probate 192, 
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to have been taken that there should be an express agreement between the testators 
prohibiting them from revoking the will except by their mutual consent. The 
statement of the law in Volume 57, American Jurisprudence, is more definite and 
emphatic against the revocation of mutual wills. As the law is succinctly stated 
in Volume 57, section 713, it may be useful to set it out here : 

_ | Awilljointly executed by two testators or one of two separate wills containing reciprocal provi- 
sions, and provisions for the benefit of third persons effective upon the death of the surviving testator, 
which is a [ruttion of a contract betzoeen the testators, cannot be to the detriment of the third parsons, by the 
survivor after the death of the other testator and the acceptance of benefits derived from the will of the 
other which conformed fo the contract without committing a breach of contract, at least not from the viewpoint of 
a Court of Equity. The surviving testator, having accepted the benefits of a willjointly executed by him 
and another and containing teciprocal provisions, cannot repudiate the contract by which the will was 
made so as to affect the disposition made by the will for the benefit of third persons upon the death of the 
surviving testator. The rule is that where separate wills executed in pursuance of a valid contract bet- 
ween the parties, provide for a life estate to the survivor, with certain remainders over, the survivor, 
having probated the will of the deceased testator and accepted the benefits thereunder, cannot abrogate 
or repudiate the contract to the injury of the remainder man by revoking his own will.” 

Again, in section 717, Volume 57, the law relating to the right of third parties for 
whom provisions have been made under the mutual wil] and to take effect upon the 
death of the surviving testator, 1s set out as follows: 


Sor far as the Indian Law is concerned there are only three decisions directly 
bearing on the question. In Minakshi Ammal v. Viswanatha Aiyar1, a husband and 
wife executed a will in 1897 in regard to their properties. After the death of the 
husband in 1899 the wife made a will in 1900 containing provisions entirely different 
from the earlier joint will. The question arose whether the latter will was valid. 
After referring Lo Dyfour’s case? and the other cases, the learned Judges held that on the 
facts of that case the subsequent will executed by the wife was valid and, inasmuch 
as the wife did not get any benefit out of her husband’s properties under the earlier 
will, she obcained the same in her own right as an heir to the deceased husband, t.e., 
she got the husband’s property dehors and independant of the will. The judgment 
of Sir Arnold White, C.J., suggests that the learned Judge has rested his judgment 
solely on the ground of the survivor not deriving any benefit of the proper ties of the 
predeceased under the joint will. But the other learned Judge, Krishnaswami 
Iyer, J., appears to have been of the view that in order to make the will irrevocable 
both the conditions must be satisfied : (a) there should be an arrangement between 
the persons who made the jcint wills that each should stand by the other and (b) 
the person attempting to revoke the wiil should have received the benefits under the 
will of the other. . 

The next case is the judgment of the Supreme Court in Govindan v. T. T. Lakshmi 
Amnmal?. In that case three persons by name Kunhan Kailmal, Kesavan Kaimal 





1. (1909) I.L.R. 33 Mad. 406 : 20 M.L.J. 3. (1959) S.C.J. 63 : (1959) 1 M.L.J. (S.C. 
. 44 : (1959) 1 An.W.R, (S.G,) 44: A.LR. 195 
2. 21ER. 82. , S.C. 71. 
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and Theyi Ammal executed a will and, after the death of the others, Kesavan Kaimal 
executed a will by which he made an entirely different distribution of the property. 
It was contended that the earlier will in question was a joint mutual will and there- 
fore the third surviving testator had no authority to execute a new will but it was 
held that the will in question was only a joint will and not a mutual will. If the 
statement of the law in the judgment of the Supreme Court is to be regarded as com- 
plete, it would appear that the Supreme Court did not think it necessary that in. 
order to make the mutual will irrevocable both the conditions (a) benefit and (b) 
agreement not to revoke except with the mutual consent, should be concurrently - 
satisfied in every case. In other words, it is enough for a mutuai will to be irrevo- 
cable if the surviving testator receives the benefit of the property of the deceased 
under the mutual will. ° 


The latest case is a Bench decision of the Allahabad High Court in Bhavan? 
Prasad v. Surendra Bala’, There is a full discussion of the general principles as well 
as of judicial decisions regarding joint and mutual wills. The learned Judges have 
taken the view that in order to make the joint mutual will irrevocable by the sur- 
vivor, both the conditions must be concurrently satisfied. In taking this view, the- 
Judges have mainly rested their judgment upon the decision of the Privy Council in. 
Gray v. Perpetual Trustee Co.*. As regards the Dufours’s case? the learned Judges were 
of the opinion that that case has been understood in later cases in England as 
resting upon specific agreement between the executants of the joint will prohibiting- 
revocation except by the mutual consent of both. 


Mr. Mohan Kumaramangalam, learned Counsel for the respondent, placed: 
considerable reliance upon this decision of the Allahabad High Court as completely 
Supporting his contention not only with regard to the legal contentions he has 
raised but also with regard to the interpretation sf the will in the presert case, as: 
according to him the will in the Allahabad case was on similar terms as in the present 
case with reference to the crucial clause regarding revocation. We confess that the 
matter is not free from difficulty. But after a careful consideration of all the aspects 
of the matter, we are inclined to take the view that a joint, mutual will becomes 
irrévovable on the death of one of the testators if the survivor has received benefits 
under the mutual will, and that there need not be a specific contract prohibiting- 
revocation when the arrangement takes the form of not two simultaneous mutual 
wills but one single document. In fact in some of the cases referred to above this. 
aspect that if the two testators had executed one single document as one single mutual 
will the position may be different is actually adverted to. In our opinion, if one- 
single document is executed by both the brothers, using the expressions ‘ our pro- 
perty ’, ‘ our present wishes ’, ‘ our will’ and such similar expressions, itis strong 
cogent evidence of the intention that there is no power to revoke except by mutual 
consent, 


The document, Exhibit A-1, clearly presupposes the union of minds of the two 
brothers and a mutual exchange of ideas between them. At the outset it must be 
noticed that the will deals with the testators’ ancestral properties as well as their 
self-acquired properties. The main scheme of the arrangement 2s envisaged under 
the will is that ail their properties, without any distinction, are pooled together and 
dealt with as one integral whole, each relinquishing his own separate rights thereunder 
(including the right of survivors! ip) with the idea that they should enjoy the same 
€ach till his lifetime. On the death of one of the bro thers, his widow can take only 
the particular property which has been set apart for her maintenance and she can- 
not claim any share in her husband’s properces either under the Hindu Women’s 
Rights to Property Act in regard to joint family properties or as an heir under the 
Hindu Law ia regard to the self-acyuired properties, ‘The surviving brother is 
entitled to take all the properties except to the extent of the provision for main- 
tenance in favour of fhe widow as aforeasaid. Besides these, there aie other provi- 
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sions containing bequeats in favour of the nephews of the testators for performance 
of their obsequies and funeral ceremonies, as well as for the performance of certain 
religious and charitable trusts, in all of which the testators (as thsy themselves un- 
ey declared in the will) were jointly interested to make a provision of 
that kind, 


We are clearly of the opinion that Exhibit A-1 rests upon a bilateral agree- 
ment entered into between the brothers founded upon mutual consideration and 
mutual trust and confidence. It is impossible to effectuate and carry out their scheme 
if, after the death of one, the survivor were to possess an unilateral and unquali- 
fed power to revoke or cance! or modify that arrangement. Such a power is 
repugnant to the very object and purpose for which both the brothers executed the 

The position, however, will be different if both the brothers together desired 
to modify or cancel the will during their lifetime. There is nothing strange in such 
4 course as they are the owners of the properties and it is up to them to cancel or 
modify the arrangement which they have made in regard to their own Properties. 

The clause “‘ we are entitled to revoke or alter the will during our lifetime? can in the 
context mean only revocation or alteration during the lifetime of both. It would 
be highly inequitable and work serious injustice and cut at the very foundation of 
the agreement if this clause should be interpreted in a manner which would enable 
the survivor to commit albreachof faith when the deceased had acted up to the arrange- 
ment during his lifetime and had died in the full hope and confidence that the sur- 
ving brother would stand by and abide by the mutual arrangement. The clause 
extracted above, in its natural and grammatical construction and according to its 
plain prima facie import, does not warrant any such view. We are clearly of the 
nion that unless the language in the will. is very clear, explicit and unambi- 
uous, opiwe ought not to construe the document as reserving such power which 
would result in such unjust results. - 


Mr. Mohan Kumaramangalam for the respondents placed considerable re- 
liance upon the decision in Bhavani Prasad v. Surendra Bala}, in which clause 4 of the 
will of a husband and wife provided “ that nobody except us, the executanis, shall have ‘any 
right to amend or cancel the will”. In that case, the ed Judges held that it was 
open to the survivor to amend or cancel the will and that the clause in the will 
did not mean that amendment or cancellation can only be a joint amendment or 
cancellation by both the executants. After giving our careful consideration to this 

nt, we are unable to accept the same, as the scheme and provisions of the 
will in the Allahabad case! are different from the instant case. In the Allahabad case 
the learned Judges rested their judgment on the ground that in that case the will 
in question did notindicate that there was any reciprocity or any sort of pre-arrange- 
ment between the joint executants of the will when they executed the same and that 
there was nothing to-show that the joint executants had agreed to treat the pro- 
perty of each as joint property belonging to both when they executed. the will. 
But in the instant case the several clauses in the will contain abundant intrinsic 
evidence that the will itself was the result of a mutual reciprocal arrangement. - This 
significant recital in the will that it was executed with a view to prevent and avoid 
after their death any future dispute or controversy in regard to their properties and 
the provision that on the birth of any issue, male or female, to either of the testators, 
the will shall cease to have effect, afford clinching and decisive proof of such reci~ 
procal arrangement. We have no hesitation in saying that it constitutes very strong 
and powerful evidence of a reciprocal arrangement. Again, as mentioned already, 
the main scheme in the will is to treat the entire propreties as one integral whole 
belonging to both in which the right of survivorship is given up. In view of these 
two conditions which are absent in the Allahabad caset the reasoning in the Allahabad 
case? will not apply. In our opinion, the provision that on the birth of a santhathi 
male or female, to either of the testators, the will shall not take effect, really empha- 
sises and strongly points to the same interpretation. The testators are sensib ly 
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alive to the restriction which they have imposed upon themselves that the will cannot 
be cancelled except during their lifetime and by their mutual consent and if the 
clause were to have its full effect, their santhathis will remain unprovided for. It 
is to provide for that contingency that they have provided that in case of birth of 
santhathi to either of them, the will shall cease to have effect, t.¢., quite independently 
of the mutual consent. Therefore if both the clauses are read together, we are 
convinced that the will can admit only the one interpretation adverted to above. 


On the question as to whether Perumal Raja had obtained benefits under the 
mutual will, we are unable to accept the contention of Mr. Mohan Kumaramanga- 
Jam that Perumal Raja became entitled to all the properties in his own right and 
solely by survivorship. The contention is wrong both factually and legally. In 
the absence of evidence to the contrary the presumption is that all the properties, 
both joint family as well as self-acquired, belonged to the two brothers equally. 
But for the will, Ghinnappa Raja’s self-acquired properties would have been taken 
by his widow and to the extent to which she has been disinherited or totally excluded, 
there is a clear benefit accruing to Perumal Raja. Even with regard to the joint 
family properties, the widow would be entitled to her husband’s share under the 
Hindu Women’s Rights to Property Act, which right again has been taken away 
by the will’ The right of sole enjoyment of all the properties is secured to Perumal 
Raja in total negation of the rights of the widow. In this view, it must be held that 
the brothers must be deemed to have relinquished their rights of survivorship. 
The law on this point is fairly clear. In In re Wilford’s Estate, Taylor v. Taylor}, 
certain leasehold property was given by will to two sisters as joint tenants and they 
mutually agreed to bequeath it in trust for each other for life and for their nieces after 
the death of the survivor. One sister having died, the survivor made a will giving 
the property in a different manner. It was held that the agreement between the 
two sisters, carried out by the making of the wills, severed the joint tenancy. At 
page 269, Hall, Lord Vice-Chancellor, observed as follows : 


“ I am of opinion that there was a severance of the joint tenancy in this property by the transaction 
which H.J. Wilford carried out with her sister in 1872. The case is a lar one, no case that Iam 
aware of having occurred before, in which the question has arisen from a transaction like this, The 
joint tenants agreed to make mutual wills. That agreement which was a dealing by each of the sisters 
with her moiety of the joint property is proved by Mr. Taylor’s evidence. It was acted upon by both 
sisters, their wills bein aaea accordance with.it, and it effected, in my opinion, a severance of the. 
joint tenancy. It would be a monstrous-thing to hold, after the agreement had been so far pora 
ne after the death of one sister the other could claim the joint property as belonging absolutely to 

er as survivor. ’ j 


This clear statement has been followed in the Estate of Mary Heys; deceased Walker 
and another v. Gaskill and others*, the case already referred to. In that case also it 
was held that as a result of the husband and the wife, who are joint tenants of lease- 
hold properties executing mutual wills, the joint tenancy as between them was 
severed in the properties in question. Vide Williams on Executors and Administrators 
14th Edition, valume 2, page 884, for the statement of the law. Reference 
may also be made to the following statement of the law in 39 Halsbury (Lord Simonds 
Edition), page 854 : 





“ When mutual wills, whether contained in a joint will or in separate documents, relate to joint 
property, the agreement to make the mutual wills and the making of the dispositions in pursuance of 
the agreement, sever the joint tenancy ‘and convert it into a tenancy-in-common.” 


Mr. Mohan Kumaramangalam further urged that the later will Exhibit B-r 
executed by Perumal Raja recites that both the brothers were living together as 
members of a joint family without partition and, therefore, it should beheld that . 
he became entitled to the properties only by survivorship. In view of what we 
have mentioned above, we are unable to agree with this contention as, both 
as a matter of law and as a result of the reciprocal arrangements envisaged in Exhi- 
bit A-1, survivorship is clearly put an end to, so that the several dispositions in the 
OT IIO 
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mutual will would take effect. Perumal Raja cannot thereafter claim higher rights- 
as was done under Exhibit B-1. 


It only remains to deal with the last point raised by Mr. Mohan Kumara- 
mangalam that the document, Exhibit A-1, is a will both in its form and in its opera- 
tive character, and that as the two brothers were members of a joint family, the will. 
is invalid and becomes useless on the death of Chinnappa. He relied upon the 
decision of our High Court in Vitta Butten v. Yamenamma?, and later cases contending, 
that the title by survivorship, being the prior title takes precedence to the exclusion: 
of that by device. Forsthe reason already mentioned above there is no substance in 
this contention. It is now fairly well settled that under Hindu Law, it is not compe- 
tent to a member of a joint family to execute a will in regard to his share in the joint 
family properties ; but if all the coparceners of a joint family agree and consent: 
a will so executed can be given effect to as a family settlement. Learned Counsel 
did not ore this proposition but contended that they are all cases in which the 
family settlement took immediate effect and was acted upon for a considerable. 
period of time and that in this case the document did not, and was not intended to,. 
take effect during the lifetime of the brothers and the document was not acted upon 
by the brothers but that on the death of either the surviving brother cancelled the: 
same and executed a different document. This argument in the first place overlooks 
that on the death of one brother there are several provisions in the will which are to 
take effect even during the lifetime of the survivor. It is no doubt true that in the 
first case, Brijrqj Singh and another v. Sheodan Singh and others*, a decision of the Privy 
Council, the document which was styled as a will was given effect to even during 
the lifetime and was acted upon for over fifteen years and the Privy Council adverted. 
to this aspect of the matter in their judgment. But in the later decision of the Privy 
Council in Lakshmi Chand v. Anandi’, a document which was styled as a will and 
executed by two brothers of a joint family was given effect to as a family settlement 
even though the document was not given effect to by the brothers and the dispute 
arose immediately after the death of one of the brothers. Their Lordships upheld 
the mutual arrangement as evidence of a family arrangement between the brothers. 
on the ground that each party gave up the possibility of his surviving his brother in 
consideration of obtaining for his wife a far more assured and satisfactory position. 


In Appan Patra Chariar v. Srinivasa Chartar*, a will by a father in a joint Hindu 
family, bequeathing a portion of his ancestral properties to his daughter with the con- 
sent of his adult son and with the consent of his relations who were interested in a 
minor was upheld as a family settlement. This is also a case in which the family 
settlement was not given effect to or acted upon for a considerable period from the 
moment of the execution of the document, and the document was intended to operate 
only as a will. While upholding the will the learned Judges observed as follows at 
page 1127: 

“ I think that on the logical application of the pency laid down in the cases I have referred t° 

uncil treated the ition will in certain 

circumstances though of ancestral property, as standing on the same footing as dispositions by deed 

inter vizos, provided the consent of the parties to be affected is obtained, the family settlement made by 
will (Exhibit V-a) in this case ought to be upheld. ” : 

Again in Venkoba Sah v. Ranganayakt Ammal’, a Bench of the Madras High Court 
held that a will executed by a brother with the consent of his other brother, though 
invalid as a will, was nevertheless valid as a family arrangement as it was made 
with the consent of the sole remaining coparcener. ‘The learned Judge emphasised 
that in order to make the will valid as a ily settlement, the vital requisite is the 


_ consent of all the coparceners and if-not revoked before death should be enforceable 


as a family settlement or arrangement. Vide statement of the law in Mayne, 
page 382. | 

1. 8 M.H.CR. 6. 51 M.L.J. 52. 
2. L.R.40 1A. 161 : 25 M.L.J. 188 : (1913) ak (1917) 32 M.L.J. 364: I.L.R. 40 Mad. 
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Yn this connection it may be also noticed that even in the English case in 
In re Green deceased, Lindner v. Green,1 the learned Judge observed that the first will 
must take effect not as a will but as evidence of a trust which is plainly to be dis- 
cerned in the two wills. We are of opinion that the ends of justice clearly require 
that the document, Exhibit A-1, should be upheld and given effect to as ‘a bona fide 
family arrangement. 


Therefore on a consideration of the entire facts and clear interpretation of the 
terms of Exhibit A-1, we are of opinion that it is binding upon both the brothers, 
and that it was not competent to the surviving brother, Perumal, to revoke Exhibit 
A-I, under the later will, Exhibit B-r. 


- _ In the result we reverse the judgment of Basheer Ahmed Sayeed, J., and decree 
both the suits as prayed for. The enquiry into mesne profits shall proceed. The 
Parties in both the appeals will bear their own costs throughout. 


P.R.N — Appeals allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


. PRESENT.—Mr. S. RAMACHANDRA AYYAR, Chief Fustice AND Mr. JUSTICE 
K. S. RAMAMURTL 
Muthuswami Gurukal .. Appellant* 
J. 
-Aiyaswami Thevar and sixteen others .. Respondents. 

Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), sections 6 (9) and 59 (b)—Heredi- 
tary trusteeship—Right—Trustesship and _pujariship combined in same person——Small village temple with lands 
-of insignificant value and small income—Lands and affairs managed by pogjari_for long period—No interference by 
worshippers or villagers—Presumption. 

There is nothing illegal in hereditary trusteeship and pujariship being combined in the same per- 
“son, especially in the case of small temples where there has been no interference or control by any of the 
villagers ofthe place. In the case of small village temples, where the temple roperty is of insignificant 
‘value and the income is hardly sufficient even'to meet the routine expenses of the temple, if the archaka 
or the pogart is left in management of the templelands and the affairs of the temple without any inter- 

e by any ofthe villagers for a long number of hs it has to be presumed that with the consent. 
and acquiescence of the worshippers of the village the purjari is the trustee as well. In such a case it must 
‘be held that the poojari managing the lands and affairs has made out his right to hereditary trusteeship | 
and the interests ofthe temple are not likely to suffer, when the person concerned admits that the lands, 


are temple lands and has never set up any rights to them as his own pro . Ramaswami v. 
(1892) 3 MLT, 251 : Andavar v. Peri i Padayachi, (1951) 2 MILJ 332, relied on. 


Appeal under Clause 15 of the Letters Patent against judgment and decree 
of the High Gourt, dated roth, April, 1962 and passed in Appeal No. 325 of 1959. 
(Original Suit No. 267 of 1956, Sub-Court, Coimbatore.) : 

V. S. Rangaswami Ayyangar, for Appellant: 

Government Pleader (A. Alagiriswami), S. Sethurathnam and M. R. Narayana- 
swami, for Respondents. - 

The Judgment of the Court was delivered by 

Ramamurti, F.—1 nis Letters Patent Appeal is preferred against the j 

A ‘ judgment o 

Jagadisan, J., who confirmed the judgment of the learned Subordinate Judge of 


ws 


On 20th November, 1955, the Assistant Commissioner of Hindu Religious anc 
Charitable Endowment Board appointed defendants 1 to 5 as non heed ue 


1. L.R. (1951) Ch. D. 148. ; 
* L. P. A. No. 70 of 1962. 9th July, 1963 
3 6 
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tees. "The plaintiff filed a petition under section 57-B of the Act before the Deputy 
Commissioner for a declaration that plaintiff and defendants 6 to 12 are the pujaris 
and hereditary trustees of the temple. That petition was rejected and an appeal 
before the Commissioner was equally unsuccessful. The. present suit has been 
instituted to set aside the order of the Commissioner for the Hindu Religious and 
Charitable Endowments. . 


The documentary evidence in this case mainly consists of the Inam Fair Register, 
Exhibit A-1 and Exhibits A-2 to A-4 extracts from the register relating to the village 
of Sircar Kannadiputhur. ` The entries in the aforesaid documents show that the 
devadayam was granted by the Palayagar of Madurai in favour of the three deities 
aforesaid and Subramania Gurukkal, admittedly an ancestor of the plaintiff, was 
acting as the pujari and managing arid attending to the affairs of the temple. It is 
clear from the evidence that these three temples do not own any other property except 
the devadayam grants of a total extent of 6 acres in the village of Kannadiputhur. 
Both the learned Subordinate Judge, as well as Jagadisan, J., have found that, for a 
very long number of years, the plaintiff and his predecessors-in-title have been in 
possession and management of the properties functioning as trustees while at the same 
time performing the daily puja and also attending to the annual festivals. Evidence 
also is clear that none of the villagers took any interest in the affairs of the temple 
nor interfered in any manner with the management of the temples and their affairs 
and the lands by the plaintiffand his predecessors-in-title for a very long number of 

ears. In fact on this aspect of the matter both the trial Court as well as Jagadisan, 
5. had accepted the plaintiff’s evidence. There is no satisfactory rebuttal evi- 
dence either. While discussing the evidence, the learned Judge has summed up 
as follows :— 


ing the income from these lands, performing daily pooja and maintaining themselves from out of the 


were in ion of thelands. If this conduct is consistent with their capacity as fogjari it may also 
be consistent with the right of trusteeship, now put forward. But it cannot be said that there 14 such 
conclusive proof as would enable the members o the plaintiff’s family to claim prescriptive right of 
hereditary trusteeship. This is a peculiar case in which the mere fact of ession of inam lands will 
not by itself be sufficient to establish the claim of trusteeship now put forward by the plaintiff.” 
In view of this the learnea Judge held that the plaintiff has not made out his right 
to the trusteeship of the three temples in question. : 


We are with great respect unable to agree with this view of the learned Judge. 
We are cf the opinion that on the evidence in this case and on his own reasoning 
itshould have been held thatthe sirong presumpticn arising in favour of the plain- 
tiff has not been rebutted at all. In the case of small village temples where the 
temple property is of insignificant value and the income is hardly sufficient even 
to meet the routine expenses of the temple, if the archaka or the pujari is left in manage- 
ment of the temple lands and the affairs of the temple without any interference by 
any of the villagers for a long number of years, it must be presumed that with the 
consent and acquiescence of the worshippers of the village the pujari is the trustee 
as:well. This Court has been consistently taking the view that in our parts it is 
frequently found that the office of archaka and a manager or a trustee are found 
-united in the same person, that is the archaka. 


In Andavar v. Periathambi Padayachi+, Balakrishna Ayyar, J., took the view that 
- -in the absence of any control or check by the villagers exercised over the manage- 
‘ment of the properties of the temple or its affairs by the pujaris and in the absence of 
any demand for and rendition of accounts by the pujaris to the villagers, it must 
be held that the pujaris themselves have been functioning as trustees with the consen, 


a a a 
1. -(1951) 2 M.L.J. 232. = 
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and acquiescence of the worshippers of the temples. The learned Judge followed the 
decision in Ramasari v. Ramasamt!, 


Our attention was drawn to a few recent unreported judgments of this Court 
in which the same view has been taken. In Appeal Suit No. 75 of 1956 one of us 
held that whatever may be the position with regard to temples having large endow- 
ments, in the case of small temples owning small extent of properties, the pujart 
himself functions as the trustee. In this decision it was held that the unreported 
judgment of a Bench of this Court in Letters Patent Appeal No. 36 of 1953, is not 
authority for the position that the office of hereditary trustee and hereditary pujart 
could not be combined and vested in the same person, or that it would be illegal for 
the same individual to be both a hereditary trustee as well as a hereditary pujari. 
It was pointed out that there is no such general rule and the matter has to be 
decided upon the faces of each case. 


In Appeal Suit No. 300 of 1959, Venkatadri, J., has also taken the same view. 
In that case the inam lands endowed to the temple known as Chennarayaswami 
_ temple in Ghakkaragoundanahalli in Dharmapuri Taluk, Salem District, were of an 
extent of 10% acres and it was found that from about 1825 onwards the archake 
was in possession and managemeni of the lands of the temple, and its affairs without 
any interference or control by the villagers. The learned Judge followed the 
decision in Ramasam v. Ramasami*, and held that there was a strong presumption 
that under those circumstances, both the offices were united in the pujari, and that 
the Bench judgment in Appeal Suit No. 76 of 1956 (unreported) is not authority 
for the position that it is legally impossible tor both the offices to vest in the same 
person. It may also be mentioned that the learned Judge has followed a judgment 
of Jagadisan, J., himselfin Appeal Suit No. 177 of 1958, in which the learned Judge 
has taken the view that there is no legal obstacle in a person functioning both as a 
trustee and pujart and that in such a situation it is not likely that the interests of temple 
will suffer by a person holding both the offices. 


Very recently Ramakrishnan, J., has also taken the same view in Appeal 
Nos. 237 and 244 of 1¢60. In that case the temples were small village temples with 
an endowment of lands about 23 acres in extent with an income of rupees one thou- 
sand. The learned Judge followed the aforesaid unreported jvdgments and has 
held that there was nothing illegal in hereditary trusteeship and puyariship being 
combined in the same person eves in the case of small temples where there 
has been no interference or any control by any of the villagers. We are, therefore, 
_ of the opinion that in such cases there will be a presumption that the pujari himself 
is the hereditary trustee of the temple, and the note of warning given by Rajamannar, 
C.J. in the unreported judgment in Letters Patent Appeal No. 36 of 1953, that by 
reason of conflict between interest and duty it would be a bad precedent for the office 
of hereditary trusteeship and pujari to be combined in one and the same person 
should not be applied to small temples where the villagers do not take any Interest 
and everything has got to be attended to by the pujari himself. In fact that judg- 
ment itself shows that the Bench has made a distinction in the case of smal] temples. 
We are, therefore, unable to agree with the reasonings of Jagadisan, J., that where the 
evidence is consistent with the pujari having acted as the trustee there should be any 
further or particular evidence thai the pujari expressly claimed the right of trusteeship 
as well. As the evidence shows that for over hundred years the plz intiff and his 
ancestors have been functioning as pujaris and attending to the management and. 
affairs of the temples it must be held that the plaintiff has made out his right to the 
hereditary trusteeship, and thai the appointment of defendants 1 to 5 a3 non-here- 
ditary trustees is invalid and that cannot affect the rights of the plaintiffs and. 
defendants 6 to 12. 


The learned Judge in his order has made some reference to. the fact that the 
shrine itself is in ruins and that utsavams are not performed 1egularly, and thac there 
is some lapse in the performance of the duties on the part of the plaintiff as a pujari. 


1. (1892) 2 M.L.J. 251. : 
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In this connection, the learned Judge also noticed that for this state of affairs the 
plaintiff and the members of the family cannot be blamed as the income from the 
temple properties is hardly sufficient to meet the routine expenses for the puja and. 
also to maintain themselves. The question as to how far 1nd-what better attention 
in the management of the temples’ affairs could be secured and how far the plaintiff 
is guilty of negligence or mismanagement, and whether the plaintiff and the members. 
of his family can at all be blamed are all mattets to be considered by the appro- 
priate authorities for taking any action as against the plaintiff and the members of 
his family by way of appointing others as associate trustees or by exercising more 
éffective check and cofttrol over the plaintiff. In the present case the trustee has. 
admitted that the lands are temple lands and he never set up any rights to them as 
his own property. i , 

For the abovereasons we are unable to concur with the view taken by Jagadisan,. 
J., and we set aside his juagment and decree and decree the plaintiff’s suit as prayed. 
for. The plaintiff will have his costs throughout. l 


P.R.N. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTice G. R. JAGADISAN. 
K. N. Sampath Mudaliar l .. Appellant* 


0. 
Sakunthala Ammal .. Respondent. 

Civil Procedure Code (V of 1908), section 146 and Order 21, rule 16—Scope and applicability—Ons general’ 
and the ef Aiel ge i Seat 21, rule 16 applies to transfer of decrees—Section aes to transfer 
of rights before decree—Assignee-decree-holder—Impleaded without notice to original decres-holder and judgment- 

tor—Order invalid. 


and tenani created. 


d harmonious construction of the two provisions, section 146 and Order 21 rule 16: 
of ae yd Procedure Code, the one general and the other special, would be that while Order 2l, 


16 lies to a case of a transfer by assignment in writing or by operation of law of an actual 
A a section 146 would apply to a case where mere rights are transferred before they cul-- 


minate and merge into a decree, in favour of the transferor. 

An assignee who falls within the terms of Order 21, rule 16 can only proceed under that provision 
to work out his rights in respect of the decree, and he cannot circumvent it by resorting to any general 
provision under the Code. i 

The word ‘ decree-holder’ in Order 21, rule 16 means the actual decree-holder on the date of 
the assignment and not a person, who may, after the so-called assignment, get a decree in his favour_ 

An order impleading the assignee of the decree without giving notice to the original decree-holder 
and the judgment-debtor would be invalid and has to be set aside. 


The terms of the joint endorsement made in the suit that defendants do pay the plaintiff a certai 
sum of money for their o tion of the house for the six months and the same wil! be recovered in 
execution of this decree would not constitute the jural relationshp of landlord and tenant, which is the 
first essential requisite for calling in aid the Rent Control Act. . 

Appeal against the order of the District Court, Chingleput dated gist January,, 
1963 and made in G:M.A. No. 7 of 1963 preferred against the order of the Court of 
the District Munsif of Poonamalle datcd 22nd January, 1962, and made in E.A. 
No. 1756 of 1961 in O.S. No. 630 of 1941. 


A. Seshachari, for Appellant. 
M. Chinnappan Nair, for Respondent. 


The Court delivered the following . 
JupementT.—This Civil Miscellaneous Second Appeal arises out of execution 
proceedings, and it serves as an illustration of the difficulties of a judgment-creditor,. 


* A.A.A.O. No. 50 of 1963. 14th November, 1963. 
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who, after the decree in his favour, finds himself from the frying pan to the fire. 
The elaborate provisions of the Civil Procedure Code in the execution chapter are 
designed to prevent the decree-holder from snatching the property of the judgment- 
debtor, but in actual operation, they have the unintended effect of keeping the 
decree-holder at bay and away from the fruits ofhis decree. Not unoften, the process 
of éxecution occupies more time than the duration of the suit, the reason being that 
it iş the last ditch for the judgment-debtor to offer resistance and that the/Statute 
gives him full assistance in that endeavour. But that is law, and the duty of the 
Court is only to administer it. 


The following facts bring out the present contest between the parties. One Soma- 
sundara Mudaliar, who was the owner of an item of property, forming the subject- 
matter of this appeal, filed a suit against the present appellant, Sampath Mudaliar, 
and two others, for recovery of possession on the footi: g that the appellant was a 
tenant of that property. The appellant was impleaded as the third defendant 
in that suit, which is O.S. No. 630 of 1941 on the fil of the District Munsif’s Court, 
Poonamallee. The suit ended in a compromise, which took the shape of a joint 
endorsement made by the parties. A decree in terms of the joint endorsement 
followed. The decree was that the first defendant in that suit should deliver posses- 
sion of the property to the plaintiff, that he should pay the arrears of rent, and, dama- 
ges for use and occupation claimed by the plaintiff, and that the appellani and the 
second defendant in that suit should be given six months’ time to vacate the’property. 
It appears that, notwithstanding the fact that Somasundara had an sare ke 
decree in his favour for recovery of possession, the appellant-third defendant conti- 
nued to be in possession. Somasundara, however, agreed to convey the property 
in favour of a certain Sakunthalammal, the respondent herein, for consideration. 
Sekunthalamma! instituted a suit, O.S. No. 202 of 1955 on the file of the District 
Munsif’s Court, Poonamallee claiming specific performance of the contract in her 
favour, and eventually obtained a decree. That was also a decree based upon 
compromise between the parties. Somasundara undertook to execute and register 
a sale deed in favour of Sakunthalammal conveying the property. Actually, 
Somasundara executed a registered conveyance on 24th February, 1960 in favour 
of Sakunthalammal. The sale deed expressly mentioned that the vendee (Sakuntha- 
Jammal) should get herself impleaded as a party in the proceedings in O.S. No. 630 
of 1941 and Iae by delivery through Court. Thereafter, Sakunthalam- 
mal filed M.P. No. 1095 of 1960 in O.S. No. 630 of 1941 praying for delivery of 

ion, on the ground that she had become entitled to execute the decree by 
virtue of the sale deed in her favour. The executing Court impleaded her as a 
-party in that suit and directed delivery of possession. No notice of that proceeding 
was, however, given to the third defendant in that suit, namely, the appellant 
herein. This order was passed on 8th August, 1960. But Sakunthalammal ap 
to have been unable to take possession of the property. The appellant filed E.A. 
No. 1756 of 1961 in O.S. No. 630 of 1941, an E purporting to be under 
section 47, section 151 and Order 21, rule 16 ofthe Civil Procedure Code pray- 
ing for cancellation of all the execution proceedings commencing from the implead- 
ing of the respondent as a party and for other appropriate reliefs. He contended 
‘that the order impleading the respondent as a party to the execution proceedings 
in O.S. No. 630 of 1941 was illegal, if not null and void, as such an order has been 
-passed without notice to him. He pointed out that the application of the respon- 
dent was, in substance, one under Order 21, rule 16, and that provision was quite 
mandatory in stating that notice should go not merely to the original decree-holder 
but also to the judgment-debtor. He, further, contended that he must be deemed 
to be a tenant entitled to the benefits ofthe Madras Buildings (Lease and Rent -’ 
Control) Act, and that he could not be evicted through process of Court in execu- 
tion proceedings, as the proper authority to order eviction would only_be the statu- 
tory authority under the special enactment. This application was resisted by the 
respondent, who submitted that the earlier proceedings were not under Order 21, 
tule 16, Civil Procedure Code but were only under section 146 afthe Civil Procedure 
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Code, that there was no relationship of landlord and tenant between her and the 
appellant, that, therefore, the Buildings and Rent Control Act could not be invoked, 
and that the application should be dismissed. Both the learned District Munsif 
_ of Poonamallee, the executing Court, and the learned District Judge at Ghingleput 
have now concurrently held that the contentions raised by the appellant are without 
substance and are not well-founded. Hence this Civil Miscellaneous Second Appeal 
by the aggrieved judgment-debtor in O.S. No. 630 of 1941. 


I may at once state that there is no substance in the contention that the appel- 
lant can be evicted only under the machinery of the Buildings Rent Control Act and 
not by levy of execution. I am clearly of opinion that the terms of the joint endorse- 
ment, “that defendants 2 and 3 do pay plaintiff Rs. 3 mensem from to-day for 
their occupation for the six months and the same will be need in execution of 
this decree ” do not constitute the jural relationship of landlord and tenant, which 
is the first essential requisite for calling in aid the Act. This contention was rightly 
overruled by the Courts below. 


The vial alan question, however, is whether it can be said that M.P. No. 1095 
of 1960 filed by the respondent seeking relief by way of delivery of possession can 
be deemed to be an application under section 146 of the Civil Procedure Code and 
not one under Order 21, rule 16. The relevant provisions are as follows : 

Section 146—Save as otherwise provided by this Code or by any law for the time being in force, 


where any proceeding may be taken or application made by or against any person, then the pro 
may be taken or the application may be made by or against any person claiming under him. ” 


Order 21, rule 16—Where a decree or, if a decree has been passed jointly in favour of two or 
more persons, the interest of any decree-holder in the decree is transferred by assignment in writing or 
by operation of law, the transferee may apply for execution of the decree to the Court which passed 
it ; and the decree may be executed in the same manner and subject to the same conditions as if the 
application were made by such decree-holder : 


Provided that, where the decree, or such interest as aforesaid, has been transferred by assign- 
ment, notice of such application shall be given to the transferor and the judgment-debtor, and the 
decree shall not be executed until the Court has heard their objections (if any) to its execution. 

+ 4 * * + * * 
(The second proviso omitted).” 

Order 21, rule 16 of the Civil Procedure Code is a special provision whick 
enables an assignee-decree-holder to step into the shoes of the original decree- 
holder and to execute the decree. A person can become an assignee of a decree 
either by operation of law or as a result of transfer in his favour assignment in 
writing from the transferor, namely, the original decree-holder. ‘There cannot 
be a transfer inter vivos of a decree except by an instrument in writing. The subject- 
matter of the transfer must also be a decree, which must, of course, be in existence 
on the date of the transfer. An assignee who falls within the terms of Order 21, 
rule 16 can only proceed under that provision to work out his rights in respect of 
the decree, and he cannot circumvent it by resorting to any general provision 
under the Code. Section 146 is certainly a comprehensive provision which enacts. 
that proceedings that may be taken by anybody may also be taken by a person 
claiming under him. It must be remembered that section 146 significantly uses. 
the words, “save as otherwise provided by this Code ”. This Court has always takem 
the view that the word “‘ decree-holder ” in Order 21, rule 16 means the actual. 
decree-holder on the date of the assignment and not a person, who may, after the 
so-called assignment, get a decree in his favour. Basreevittil Bhandari v. Ramchandra 
Kamthi! and Kangati Mahanandi Reddi v. Panikalapati Venkatappa*. ‘The Calcutta 
High Court has also taken thesame view. Mathurapore Zamindary Co., Ltd. v. Bhasaram: 
Mandal? and Prabashinee Debi v. Rasiklal Banerjit. The Bombay High Court has,. 
however, taken a contrary view. Purmananddas Fiwandas v. Vallabhdas Walljti® and 
Chimanlala Hargoinddas v. Gulamnabi®. The Bombay High Court followed the equit- 
able principle laid down by Jessel, M.R. in Cellyer v. Isaacs’, in these terms : 


1. 17 M.L.J. 391. 5. (1887) LL.R. 11 Bom. 506. 
2, (1941) 2 M-L.. 631. 6. LL.R. (1946) Bom. 276. 
3, LLR.51 Cal. 703. 7. L.R.19 Ch.D. 342. 

4. TLR. 59 Cal. 297. 
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“A man cannot in equity, any more than at law, assign what has no existence. A nfan can 
‘contract to assign property which is to come into existence in the future, and when it has come into 
existence, equity, treatng as done that which ought to be done, fastens upon that property, and the 
contract to assign thus becomes a complete assignment.” 


A proper and harmonious construction of these two provisions of the Civil Procedure 
Code, the one general and the other special, would, in my opinion, be that, while 
Order 21, rule 16 applies to a case of a transfer by assignment in writing or by 
operation of law of an actual existing decree, section 146 would apply toa case where 
mere rights are transferred before they culminate and merge into a decree in favour 
of the transferor. If, at the time of the transfer, the subject-matter is only a right 
over property, the transferee gets transferred to him that right absolutely in his 
favour together with the future rights which may accrue to the transferor in respect 
of that property. After the transfer, the transferor is effaced, and the transferee 
is substituted in his place. The benefits attaching to the transferred right which 
include future benefits also, automatically fasten upon the subject-matter of the 
transfer, and should enure only in favour of the transferee. Section 146 actually 
embodies an equitable principle that equity treats that as done which ought to be 
done, and that a person clothed with certain rights would not merely be free to enjoy 
those rights, as they stood on the date of the transfer, but also the future incidents, or 
consequences of those rights. 


I do not feel called upon to discuss the question as regards the precise scope 
and ambit of these two relevant provisions at any great length, in view of the deci- 
sion of the Supreme Court in Jugulkishore Saraf v. Raw Cotton Co., Lid... The Courts 
below have, no doubt, referred to this decision, but have, in my opinion, not correctly 
understood its clear import. The facts in that case were these. Two Muslims, 
Mahomedali Habib and Sakerkhaneo Mahomedali Habib, were carrying on business 
as merchants and pucca adatias in bullion and cotton in Bombay under the name 
and style of Habib & Sons. In 1948, that firm instituted a suit in the Bombay: 
City Civil Court against the appellant before the Supreme Court, Jugalkishore 
Saraf, who was himself a merchant in Bombay, for recovery of Rs. 7,113.00 and odd. 
On the 7th of February, 1949, when that suit was still pending, a document was 
executed whereby it was agreed that the partners of Habib & Sons would transfer 
all the assets and liabilities of the firm to a company called the Raw Cotton Company, 
Ltd. (respondent before the Supreme Court). The transferees thus got assigned 
to them all book-debts due to the firm of Habib & Sons with the full benefit of all 
the securities as regards those debts. The Company did not take steps to get itself 
mmpleaded in the pending suit. That suit proceeded to trial, and eventually ended 
in a decree in favour of Habib & Sons. The two partners of the firm, thereafter, 
migrated to Pakistan and their property vested in the Custodian of Evacuee Property. 
On 15th December, 1949, a decree was passed in the suit. On the 11th December, 
1950, the Custodian of Evacuce Property informed the respondent-company that 
he had confirmed the transaction of transfer of the business effected by Habib & 
Sons. On the 25th April, 1951, the respondent-company filed an execution peti- 
tion in the Bombay City Civil Court, seeking to execute the decree in favour of 
Habib & Sons. Notice was issued to the judgment-debtor Jugalkishore and he 
raised a contest. The only substantial question raised by him was whether the 
respondent-company was a transferee of the decree within the meaning of Order 
21, rule 16. The learned Judges of the Bombay High Court answered the 
‘question in the affirmative, on the authority of the previous decisions of that Court. 

a certificate, having been granted under Article 133 (1) (c) of the Constitution, 
the matter was heard by the Supreme Court. The Supreme Court held that there 
was no bar to the transferees of the debt making an application for execution under 
section 146, if they satisfied the other requirement of that section, namely, that 
they were claiming under the decree-holder. What is to be specially noted is 
that that was a case where the transfer was not of a subsisting decree but was only 
of a debt which had been sued upon. The decree was passed long after the transfer 

aT a eer 
1, (1955) 1 M.LJ. (S.C.) 220 : (1955) S.G.J. 371." 
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of tHe debt. It was under those circumstances that their Lordships of the Supreme 
Court held that the case would rather be governed by section 146 and not by Order 
al, rule 16. l Learned Counsel for the respondent drew my attention to the follow- 
ing passage in the judgment of the Supreme Court and contended that the transferee 
could obtain the benefit of the decree without being an actual assignee of that decree: 

“A person may, conceivably, become entitled to the benefits of a decree without being a transferee 
ofthe decree by assignment in writing or by operation oflaw. In that situation the person 80 becoming 
the owner of the decree may well be regarded as a person claiming under the decree-holder and so it 
has been held in Sitaramaswami v. Lakshmi Narasimha, 1 although in the earlier case of Dost Muhammad 


In my opinion, there is not the slightest doubt that the Supreme Court did not 
hold, that, after the passing of a decree, any transfer, though not in form a transfer 
of the decree, would yet enable the transferee to proceed under section 146 by- 
passing the provisions of Order 21, rule 16. I may refer to the following observa- 
tion of Das, J. (as he then was) at page 233 : 

“ When on a true construction of the deed it actually operates to transfer a decree then in existence, 
no equitable principle need be invoked, for in that case the transfer is by the deed itself and as such 
is by an assignment in writing. It is only when the deed does not effectively transfer the decree because, 
for instance, the decree is not then in existence, but constitutes only an agreement to transfer the decree 
after it is passed that the invocation of the equita be principle re necessary and it is in these 
AES that equity fastens and operates upon the decree when it is passed and effects a transfer 
of it.” 


The true principle is that a decree cannot be executed by anybody other than th® 
decree-holder, except by an assignee who satisfies the requirements of Order 21> 
rule 16. Section 146 of the Civil Procedure Code cannot have the effect of overrid- 
ing the provisions of Order 21, rule 16. If that were to be the correct position, 
any assignee of a decree. can ignore Order 21, rule 16 and execute the decree 
without notice to the original decree-holder and without notice to the judgment- 
debtor. A person may allege to claim under a decree-holder, but he may be a 
fraudulent claimant. Can he behind the Back of the decree-holder realise the 
fruits of the decree, keeping the decree-holder in the dark? It seems to me that 
such a position is inconceivable. Where rights are transferred at a point of time 
when there is no actual decree qua those rights, it may be that the transferee does 
not fall within the rigour of Order 21, rule 16, for the simple reason that it is 
not a transfer of the decree as such ; but he would be entitled to the benefits of the 
decree, as a result of the antecedent transfer of rights which later on converge into a 
decree. Iam satisfied that, in the present case, the conveyance operates as an assign- 
ment in writing and that therefore the only mode by which the respondent could 
have proceeded to levy execution was under Order 21, rule 16. That not having 
been done, the order for aelivery in her favour has to be set aside. The result may 
be unfortunate, but it cannot be helped. Though the appellant has managed to 
continue in possession for a long number of years despite a decree against him and, 
though his resistance to execution may not be justified, he is yet entitled to invoke 
the statutory provisions in his favour without any relaxation in favour of the decree- 
holder. 


In the result, the Civil Miscellaneous Second Ap; eal is allowed, and the orders 
of the Courts below are hereby set aside. The ex parte delivery order in favour of 
ihe respondent is also cancelled. M.P. No. 1095 of 1960 filed by her should be 
restored to file and be treated and dealt with as a substantive application under 
Order 21, rule 16 of the Civil Procedure Code. The execution petition in which 
M.P. No. 1095 of 1960 has been perierred will also be revived, so that if ultimately 
the respondent were to satisry the Court that she is entitled to come on record as 
an assignee under Order 21, rule 16, there may not be any further difficulty in 


l. (1918 LL.R. 41 Mad. 510. 3. (1941) 2 M.LJ. 631. 
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the way of her getting delivery of the property. The parties will bear their res- 
pective costs in all the Courts. No leave. 


V.S. —— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice K. S. VENKATARAMAN. 


In the matier of Narella Thirupathiswami Chetti, an insolvent. 

The Official Assignee, Madras „< Applicant* 
U. A 

Nerella Venkayya, minor by guardian K. T. Seshaiah .. Respondent. 


Presidency Towns Insolvency Act (III of 1909), section 7—Powers of Insolvency Court—Insolvency of Hindu 
JSather—Official Assignes’s application for direction for sale of share of minor son of insolvent father—GCreditors 
attaching son’s share tn execution—If entitled to precedence and put an end to Official signee’s right to sell. 

Hindu Law—Debts—Son’s pious obligation to discharge father’s dsbts—Right of Official Assignee to 
enforce on father’s insolvency. 

On the insolyency of a Hindu father, not only the father’s share but also the share of his minor 
son vests in the Official Assignee including the father’s power to sell such share to discharge the just 
debts of the father which are binding on the minor son. It cannot be said that because the son’s share 
has been attached in execution by creditors who have obtained decrees against the father or against 
the father and s9n, prior to the cial Assignee’s application under section 7 of the Presidency 
Towns Insolvency Act, the father’s power to sell his son’s share is at an end and hence the Official 
Assignee cannot have any right to all the share of the son. In any event subject to the right of pre- 
cedence of the attaching creditors the Official Assignee’s right would still be available. 


The right of a creditor of the father to seize the son’s share is a right to which the coparcenary 
right of the son is subject, and therefore the right of the creditor of the father to seize the gon’s share 
cannot be defeated even by attachment of the son’s share by an execution creditor of the son. The 
creditor of the father is entitled under the Hindu Law to enforce the pious obligation of the son 
for the father’s debt, and as he does not derive his right through the son, he would not be subject to 
the disability imposed on the son under section 64, Civil Procedure Code, which prohibited a private 
alienation after attachment. 


The Official Assignee would therefore be entitled to sell the son’s share though ina normal case 
the purchaser from the Official Assignee may have to give way to the necessary extent to the claims 
of the attaching creditors. But the attaching creditors would not be entitled to any such precedence 
in view of the principle of Hindu Law, that the purchaser of the share of the son in a Jomt Hindu 
family has only an equity to step into the shoes of the son and to enforce a partition ; when such a 
parution comes to be effected, provision has first to be made for the discharge of the just debts of the 

ther, not tainted with illegality or immorality, which are binding on the son. vision for the 
father’s debts can be made in a proceeding under section 7 of the Presidency Towns Insolvency Act, 
irrespective of the pendency of a partition suit. The Insolvency Court has power under section 7 to 
direct the sale of the minor son’s share. Provision has first to be made to satisfy the debts declared 
to be binding on the son before partition can þe effected, and the creditors who have attached the 
son’s share can lay their claims only to what remains after such provision is made. 


Application for an order declaring that the Official Assignee, the applicant 
herein, is entitled to sell the share ofthe respondentin the properties mentionea in 
the Schedule B attached to the Report filed herein, (1) for payment to the creditors 
whose claims have been proved before the applicant herein more particularly speci- 
fied in the Schedule A to the said Report, excluding any of the 17 debts (items 9 
to 25 of Schedule A) which the respondent can prove to be tainted with illegality 
or immorality according to the Hindu Law; (2) for directing the respondent to 
pay to the applicant herein the costs of this application and (3) for others orders. 


V. Thyagarajan and C. Ptichiah, for Applicant. 
M. P. Sundararajan, for Respondent. 
The Court delivered the following 


JuDGMENT.—Sri M. P. Sundararajan at this stage raised the contention that 
at the mostonly a declaration can be given in an application under section 7 of 
the Presidency Towns Insolvency Act about,the binding nature of the debts on the 
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son’s share, but the Official Assignee will not have a power of sale because some of 
the creditors of the father had already attached the share of the son in proceedings 
in execution of the decrees obtained by them against the father or against the father 
and son. He has furnisheu a list dated 12th December, 1963, showing the parti- 
culars of 8 such cases. Items 1 to 5 and 7 therein are said to be cases where the 
attachment had taken place prior to the presentation of the present application 
under section 7. Items 6 ana 8 are cases where the attachment was effected after 
the presentation of the present application. The contention of the learned Counsel 
is that there are Bench decisions of this Court which Have held that on such attach- 
ment by an execution c*eclitor of the son’s share, the father’s power of sale is at an end. 
The decisions he referred to are Gopalakrishnayya v. Gopalan’, Official Receiver, East 
Godavari v. Imperial Bunk of Indta* and Arunachala Chettiar v. Sabarainam Chettiar”. 
But as has been explained by Venkataramana Rao, J., and Somayya, J., in Rayanyt v. 
Janakirantayya*, the cases cited by Sri Sundararajan were cases where the competition 
was Only between the attaching execution creditors and the Official Receiver represent- 
ing the general body of creditors, and all that the cases cited by Sri Sundararajan 
must be held to have decided was that where the execution creditor attaches the 
son’s share in execution ofa decree obtained against the father or against the son 
or against the father and the son, that attachment will prevail over the Official 
Receiver when he wants to attach the same son’s share for the payment of the debts 
of the father not tainted with illegality or immorality, and that subject to the right 
of precedence of the attaching execution creditor, the Official Receiver’s right will 
still be available. The learnea Judges, Venkataramana Rao and Somayya, JJ.» 
followed the prior decision of Veradachariar, J., and Gentle, J., in Diraviyam v. 
Veerannan®, where this distinction has been made. 


In Diraviyam v. Veeranna®, there was a contract of sale by the members of the 
joint family. Then there was an attachment by an ex:cution creditor and later 
there was insolvency. In the insolvency proceedings the Official Receiver executed 
a sale-deed in performance of the contract of sale. It was urged that the sale was 
invalid, the contention being that with the attachment by the execution creditor 
the Official Receiver’s power of sale was at an end, and the cases relied on by Sri 
Sundararajan, except the case in Arunachalam Chettiar v. Sabarainam’, which was 
decided later, were relied on. WVaradachariar, J., expressed the opinion that the 
right of the creditor of the father to seize the son’s share was a right to which the 
coparcenary right of the son was subject and therefcre the right of the creditor of the 
father to seize the son’s share could not be defeated even by attachment of the son's 
share by the execution creditor of the son. He emphasised that the effect of attach- 
ment is that embodied in section 64, Civil Procedure Code, by which only the son 
whose share was being attached would be precluded from effecting a private sale 
of that share, and even then any private sale effected by the son after such attach- 
ment would not be altogether void but void only in respect of the attachment effected 
by the execution creditor. Varadachariar, J., pointed out that the creditor of 
the father is entitled under Hindu Law to enforce the pious obligation of the son 
for the father’s debt and cannot be said to derive his right through the son and would 
not therefore be.subject to the disability imposed on the son under section 64, Civil 
Proceaure Code. However, Varadachariar, J., did not think it necessary to refer 
this point for the aecision of a Full Bench and was content to assume that the right 
of the father ana of the father’s creditor to seize the son’s share for the satisfaction 
of the father’s debt would be subject to the liability under section 64, Civil Procedure 
Code, to the same extent as the son would be liable. But even so, Varadachariar, J.» 
‘pointed out that section 64, Civil Procedure Code, would not altogether aestroy 
*, the son’s right to alienate his share and equally would not destroy the power of the 
father or of the father’s creditors to sell the son’s share, but would only make that 
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right subordinate to the right ot the attaching creditor under section 64, Civil Pro- 
cedure Code. In that particular case, he proceeded to point out further that the 
attaching creditor coula only attach the son’,s share with the liability which it had 
at the time of the attachment and the son’s share was under the liability of the earlier 
contract of sale, and in that view of the matter, it was held that the attaching creditor 
would be bound by the earlier contract of sale. 


In Rayanji v. Fanakiramayya’, Venkataramana Rao, J., and Somayya, J., follow- 
-ed the above decision of Varadachariar, J. and Gentle, J. In Rayanyi,v. Janaktramayyat 
an execution creditor, namely, the 16th defendant, had made an attachment ot the 
son’s share but had not yet brought the property to sale. It was held that, in view of 
that circumstance, the Official Receiver was entitled to sell the son’s share though 
the purchaser from the Official Receiver would have ta give way to the necessary 
extent to the claims of the attaching creditor, namely, the 16th defendant. Somayya, 
_J-,; pointed out pertinently that even after the claims of the attaching creditor are 
satisfied, there may be a large surplus left and it woula be wrong to hold that the 
Official Receiver cannot lay any claim even to that surplus. For instance, the 
son’s share may be worth Rs. 10,000 and the attachment by the son’s creditor may 
‘be only for Rs. 1,000. Somayya, J., pointed out that the balance must be available 
to the Official Receiver. Ic is interesting to note that Somayya, J., was a party to 
the decision in Arunachala Ghetti v. Sabarinam?. 


The explanation by Varadachariar and Gentle, JJ., and Venkataramana 
Rao, J., and Somayya, J., of the decisions in Gopaluknshnayya v. Gopalan®, Official 
Receiver, East Godavari v. Imperial Bank of Indiat. Arunachalam Chettiar v.- Sabarat- 
nam*, was adopted by the Nagpur High Court in Lakshminarayana v. Dinker®, and 
“by the Kerala High Court in Ramachandra v. Kunnivelan®, and I respectfully adopt 
that explanation, particularly as it seems to me to be based on sound reasoning. 


If this were all, it would mean that in the present case the Official Assignee 

. must give precedence to the rights of the eight creditors, who have effected attach- 
. ment of the son’s share or at least to the claims of the creditors 1 to 5 and 7 in the 
list submitted by Mr. Sundararajan, where the attachment had been effected before 
the presentation of the present application unaer section 7. But there is another 

principle which comes into play in the present case, according to which the attaching 

‘creditors ace not entitled to any such precedence over the Official Assignee. The 
principle is that the purchaser cf the share of the son in a joint Hindu family has 

only an equity to step into the shoes of the son and enforce partition but when 

such partition comes to be effected, provision has first to be made for che discharge 

-of the just debts of the father, that is debts not tainted with illegality and immo- 
rality. For instance, if the properties of the father and the son are worth say 
Rs. 50,000, and the father has got debts to the extent of Rs. 20,000, not tainted with 

illegality and immorality, provision has to be made for the disch of this debt 

-of Rs. 20,000 and only the remainder of Rs. 30,000 will be available for division 
‘between the father and the son. This position never seems to have been in doubt 
-and was expressly laid down in Venku i v. Venku Reddt?. Defendants 5 and 6 
in that case were purchasers of the share of the second defendant, son of the first 

-defendant, and it was held that the purchaser was subject to the same liability as 

the son to satisfy the debts of the father. It was observed : 


“The purchaser of an undivided share of a Hindu coparcener, it has been held, gets only an 
-equity to enforce partition and takes the share when partitioned subject to all the liabilities on it in 
the hands of his vendor. Clearly, therefore, defendants 5 and 6 can get the second defendant’s share 

: only subject to the liability for the debt, if it is subject to that liability in the second defendant’s hands,’# 
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__Reference may also be made to the decision of the Full Bench of the Allahabad 
High Court in Bankeylal v. Durga Prasad1, particularly the decision of Mukerji, J., 
who quotes the relevant texts and the decision of the Supreme Court in Jakati v. 
Berkur®, This right is also recognised in the very Judgments of Ramesam, J., and 
Madhavan Nair, J., in Balusami Aiyar and another In re®, a decision relied on by 
Sri Sundararajan, at an earlier stage. This is also recognised in Thimmiah v. 
Official Receiver, Bellary*, another decision cited by Sri Sundararajan himself. 


_ IfI understood Sri Sundararajan aright, he did not, and indeed he could not: 
‘dispute the position that in a partition suit, provision has to be made for the father’s 
just debts before the partition can be effected and that the purchaser of the s0n’s 
share will be subject to this liability to satisfy the father’s debts first before he can 
- get the son’s share. But he submitted that such adjustment could not be effected 
in a proceeding under section 7 of the Presidency Towns Insolvency Act. But it is 
precisely this contention which I negatived in an earlier portion of the judgment 
following the Bench decision in Ramachandra Iyer v. Official Assignee, Madras*, which 
held that such an adjustment and provision for the father’s debts could be made 
‘even in a proceeding under section 7 of the Presidency ‘Towns Insolvency Act, 
irrespective of the pendency of the partition suit. It goes without saying that it 
would be vain to give merely a declaration that the son’s share is liable for parti- 
cular debts unless that right can be enforced by sale. This is recognised by Qurgen- 
ven, J., in Ramachandra Iyer v. Official Assignee, Madras, where he says that in his 
opinion the Insolvency Court must have the consequential power of directing the 
sale of the minor’s property, and by Bashyam Aiyangar, J., in the same decision 
at page 756. 

Finally it may also be mentioned that the decisions in Gopalakrishnayya v. Gopalan® 
‘Official Receiver East Godavari v. Imperial Bank of India’ and Thimmiah v. Official Receiver 
Bellary*, and Arunachalam Chettiar v. Sabaratnam®, were not cases where there was a 
comprehensive suit for partition or a petition under section 7 of the Presidency 
"Towns Insolvency Act or section 4 of the Provincial Insolvency Act, and they can 
be distinguished on that ground. 


The position therefore is that a provision will have to be made first ‘to satisfy 
the debts which have now been declared to be binding on the minor before a parti- 
tion can be effected and only on what remains the creditors who have attached 
-the son’s share can lay their claims. The Official Assignee can sell the son’s share 
too for this purpose. 

P.R.N. —— Order accordingly. 


IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 


PRESENT :—Mr. S. RAMACHANDRA Iyer, Chief Justice AND Mr. JUSTICE 
M. ANANTANARAYANAN. 


‘Minor Ramalingam, represented by his maternal uncle, Swami- 
natha Odayar .. Appellant* 


U. 
Punithavalli Ammal and another ~ Respondents. 


Hindu Succession Act (XXX of 1956), section 14 (1)—Construction and scope—Widow inherits 
Ausband’s prior to Act—Subsequent adoption of son to _husband—Estate vested in her—If divested — 
Subsequent alienation by way of settlement of part of property—Validity—Doctrine of relation back—Scops and 
operation of —Act—If an exhaustive code. 

The effect of section 14 (1) of the Hindu Succession Act is to convert a limited estate which a 
woman, possessed under the law (except in the cases provided for in sub-section (2) of section 14) 
into an absolute one ; it does not in terms render void or ineffectual any claim by a preferential heir 
a aae e 
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to the person whose property the woman as his then nearest heir inherited and secuted an 
absolute right thereto. ough a Hindu widow’s estate in such a case is made absolute, it is 
nevertheless a defeasible one. But a defeasible estate does not mean it is a limited one. Defeasibility 
can co-exist with an absolute estate. 


From the mere fact that section 14 (1) confers an absolute estate on a female owner who till then 
had only a limited estate it cannot be assumed that it is not liable to be defeated by the claims ofa 
preferential heir to the owner from whom the female owner inherited. ‘The case of an adoption by a 
widow furnished an example of defeasibility where by a fiction of law the adopted son is deemed to be 
In existence on the date of the death of the father and he is regarded as the preferential heir. 


A statute can no doubt, by appropriate language, prevent that fiction being applied. But 
there is nothing in the Hindu Succession hee which has the effect of abrogating the title relation 
back which is available to a son adopted by a Hindu widow to her husband. 


The Act, it is true, is in the nature of a code and purports to amend and codify the law of intestate 
Buccession amongst Hindus. But like every code, the Act can be ded as a code only on the points 
specifically dealt with by it, and it cannot have the effect of nullifying the ordinary Hindu law with 
regard to matters not expressly provided for therein by implication. A different rule of int tation 
has to be adopted where the provisions of the statute indirectly affect an unabrogated part of the pre- 
existing Hindu Law. 

Section 14 (1) deals with two cases : (1) of property possessed by a Hindu female having been 
acquired before the Hindu Succession Act came into force ; and (2) of property similarly possessed 
after the commencement of the Act. An absolute estate is conferred on the female owner in regard 
to both the types of properties. While the latter case will certainly form part of the law of inheritance 
Papa by the Act which is prospective in operation, this principle cannot obviously apply to the 

ormer types of cases where r E ERN of an absolute estate is not made a part of the law of succession 
as enacted, the Act not being retrospective and succession having taken place anterior to the Act. 


The logical result of the doctrine of relation back will be to make the adopted son the heir to the 
father in preference to the widow or any other heir who might have inherited the property ; and once 
an adoption is made, the adopted son obtains a right to divest the widow of the property which has 
vested in her as her husband’s heir. But where, prior to the adoption a widow in possession had 
alienated a part of the property for justifiable necessity the adopted son cannot divest the alienee or 
impugn the alienations made by the adoptive father. Where the widow makes an unauthorised 
alienation the adopted son can question it. Nor can the widow make any alienation after the adop- 
tion 18 made, and if she makes one it will be invalid and the adopted son can successfully challenge it. 


Appeal against the decree of the Sub-Court, Mayuram, in A.S. No. 153 
a 1959, apa against the decree of the District Munsif of Mayuram in O.S. 
o. 161 of 1957. 


R. Gopalaswamt Ayyangar, for Appellant. 
A. Sundaram Iyer, for P. Viswanathan, for 1st Respondents. 


The Judgment of the Court was delivered by 


S. Ramachandra Iyer, C.7.—This Second Appeal raises a question of some im- 
portance as to the construction of section 14 (1) of the Hindu Succession Act, 1956 
(which we shall sometimes refer to also as the Act). The facts giving rise to this 
litigation are not now in dispute. One Somasundara Odayar, a resident of Poon- 
gavur village in Thanjavoor Dt., died sometime before the year 1937, leaving him 
surviving his widow, Sellathachi and two daughters, Kuppammal and Punithavalli 
Ammal, the last of them being the first respondent to this appeal. The properties 
left by Somasundara were inherited by his widow and were in her possession on 
the date when the Act came into force. Punithavalli Ammal was a disappointment 
to her mother, she having left her husband in the year 1947 to live with her para- 
mour. Disputes even arose between them and Sellathachi had to file a suit in the 
year 1948 and that successfully to restrain her daughter and her paramour from 
interfering with the properties in her possession. 

While so, the Hindu Succession Act came into force on 14th June, 1956. By 
virtue of the provisions contained in section 14 (1) of the Act, Sellathachi became 
the absolute owner of the properties which she inherited from her husband. 


kd 


She then appears to have contemplated taking the appellant in adoption 
and secured the necessary consent from her husband’s relations for the purpose. 
Just a few days before the adoption took place, she settled an extent of seven acres 
and thirty-six cents of land on her elder daughter Kuppammal for her life with a 
gift over to the son to be adopted. Under the same document an extent of two 
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acres*and twenty-eight cents were given to the settlor’s brother. The document 
also provided that if Punithavalli Ammal were to leave her paramour and reform 
herself, half of the net income, if Kuppammal was agreeable, from the properties 
settled on her, might be given to the former for her maintenance. The validity of 
this document has not now been questioned. 


On 13th July, 1956, the appellant was duly taken in adoption by Sellathachi 
after the performance of the prescribed ceremonies. A deed of adoption was also 
executed by the adoptive mother on the same day. That unmistakably shows that 
the executant’s intention then was, that all the properties in her enjoyment should 
thereafter be taken bY the appellant. There were, however, no formal words of 
conveyance to that effect in the adoption deed. 


Some months thereafter, on 19th June, 1957, Sellathachi, who was then ill, 
executed another settlement, Exhibit B-4, in favour of the first respondent, her 
erring daughter, giving her an absolute interest in g'acres and 16 cents of land and a 
half share in a house. ` The validity of this settlement was challenged almost imme- 
diately by the appellant when Sellathachi was alive by the suit which has given 
rise to this Second Appeal. The settlor who was impleaded as the first defendant 
to the action died soon after its institution. 


The validity of the settlement deed, Exhibit B-4, was impugned before the 
Courts below on more than one ground ; but the arguments‘before us were confined 
to one point alone namely, the competency of Sellathachi to settle the properties 
on her daughter after the adoption of the appellant had been made. 


The lower Courts have concurrently found that by reason of section 14 (1) 
of the Act the widow’s estate till then possessed by Sellathachi became an absolute 
one in her hands, and that the adoption of the appellant subsequent to the coming 
into force of the Act, would not have the effect of divesting her of the estate and 
consequently the settlement in favour of the first respondent was validly made. 


In our opinion, there appears to have been some misapprehension on the 
part of the lower Courts in regard to the true construction of section 14 (1) of the 
Act. What that section enacts i; to convert a limited estate which a woman possessed 
under the law (except in the cases provided by sub-section (2) into an absolute one; 
it does not in terms render void or ineffectual any claim by a preferential heir to 
the person whose property the lady as his then nearest heir inherited and secured 
an absolute right thereto. 


Let us explain what we mean by an illustration ; suppose a man dies leaving 
a widow but he had also a son whom we shall assume had not been heard of for 
over 7 years at the time of his death. His widow: would undoubtedly inherit his 
roperties, there being a presumption that the son had predeceaged the father. 
if the death of the latter had taken place prior to the Act his widow would be entitled 
to a limited estate only. On the coming into force of the Act, her estate would 
become an absolute one. Even so if after that date, the long lost son were to turn 
up, the widow’s right to the property, absolute it might be after the Act, will be 
defeated by the superior claim of the son. Absolute in such a case as the widows 
estate will be, it nevertheless will thus be a defeasible one. 


A defeasible estate does not mean that it is a limited one. Defeasability can 
co-exist with an absolute estate and the latter only means that there will be no 
restriction in the enjoyment of it and if left undisposed of by its owner, law will 
regulate its succession. A defeasible estate on the other hand is one where on the 
fulfilment of a condition subsequent, the ownership of the person holding it comes 
to an end or is defeated. So long as that condition or the supervening event has 
not, happened the estate can exist as an absolute one in the hands of the person hold- 
ingit. This is a familiar principle in the law of gifts. In Krishnaswami Iyer v. Appa- 
wier 1, Seshagiri Iyer, J., pointed out that even though there might be gift of a property 


e 
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by a person, there was nothing to prohibit a substantial gift being made to take 
effect on the failure of a stipulated condition. The learned Judge referred in this 
connection to the Scottish Law where although a conveyance to a person and his 
heirs, etc., would make him an absolute owner, there might follow a valid condi- 
tional substitution or a gift over, to which on the occurrence of the contemplated 
events, effect could be given. The English Law has also recognised as valid a clause 
of forfeiture or defeasance of an absolute estate subject to an executory gift. Those 
and Similar clauses of a defeasance under a settlement etc., have been regarded as a 
limitation of the estate itself and not as a condition repugnant to the original absolute 
estate given. À 

It cannot therefore be assumed from the mere fact that section 14 (1) confers 
an absolute estate on a female owner who ill then had only a limited estate, that 
it will not be liable to be defeated by the claims of a preferential heir to the owner 
from whom that lady inherited. The case of an adoption by a widow furnishes 
an example of defeasibility where by fiction of law the adopted son is deemed to 
be in existence on the date ofthe death ofthe father and he is regarded as the 
preferential heir. i 

But a statute can by appropriate language prevent that fiction being applied. 
It has indeed dene so unaer Proviso (¢) to section 12 of the Hindu Adoptions and 
Maintenance Act, 1956. But that enactment came into force only on 21st Decem- 
ber, 1956, several months after the adoption of the appellant had been made by 
Sellathachi to her husband. We have therefore to see whether there is anything 
in the Hindu Succession Act which will have the effect of abrogating the title by 
relation back which is available to a son adopted by a Hindu widow to her husband. 


The argument in support of the view taken by the lower Courts is rested on 
the ground that the Act being in the nature of a Code, exhaustive of matters dealt 
with by it, the conferment of an absolute estate on female owner therein and making 
her thereafter as a fresh stock of descent, would negative the right of any other person 
to claim as a preferential heir to the last male owner. But in that broad form the 
contention has to be ruled out. For instance, it cannot be saia in the illustration 
we have given earlier, i.e., a natural son unheard of for 7 years prior to his father’s 
death returning to claim his father’s properties later, the widuw would still have 
the right. But the case of an adopted son’s title depending as it does purely on a 
fiction created by the law will stand on a different footing. We have then to see 
whether by enacting section 14 (1) the Legislature intended to put an end to his 
right of divesting the estate in the possession of his adoptive father’s heir. 


_ The Act purports to amend and codify the law of intestate succession amongst 
Hindus. In ghe recent decision of the Supreme Court reported in Munnalal v, 
Rajkumar’, their Lordships have referred to this aspect of the enactment, with its 
far-reaching changes in the law of inheritance and the sweeping away of the tradi- 
tional limitations on the powers of the Hindu females, making them a fresh stock 
of descent for succession to properties held by them. That decision is of particular 
value to this case as it was concerned with the amplitude of section 14. The facts 
there were these : Prior to the coming into force of the Act, a widow in a family 
had filed a suit for partition and obtained a preliminary decree ; but before a final 
decree could be passed dividing the properties by metes and bounds. the widow 
had died. Under the law as it stood prior to the Act and as laid down in Pratap 
shes pola Me Dhanapati Bibi ae wife or mother in a joint family obtaining a 
share In a sult for partition, would not become t i 
actual division had aket place. A O Se 


A question therefore arose before. the Supreme Court wheth i 
could be held to have left any property which ee own heirs edd daia, yea 
was answered in the affirmative on the basis tHat although a woman might not, 
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before the passing of the final decree become the owner of the property, her rights 
under the preliminary decree would still be “ property possessed by her” as contem- 
plated in section 14 (1) and she would get absolute rights thereto by virtue of the 
statute. Thus it will be seen that that was a case where a specific provision in the 
Act had to be applied. Secticn 4 (a), to which we will have occasion to refer later, 
gives to all matters expressly provided an overriding effect over the rules of the 
ordinary Hindu Law. l 


But we have here to see whether the Act being a Code, its provisions will have 
the effect of nullifying the ordinary law not only in regard to matters expressly 
provided for therein but matters not so provided as well, by implication. In that 
connection we shall have first to advert to the principles which should guide the 
Courts in interpreting a Code. Lord Herschel, while dealing with that matter 
in the course of his speech in The Bank of England v. Uagliano1, observed : 


“ I think the proper course is in the first instance to examine the langua of the statute and to 
ask what is its natural meaning uninfluenced by any considerations derived ee the previous state 
of the law, and not to start with inquiring how the law previously stood and then, assuming that it was 

robably intended to leave it unaltered, to see if the words of the enactment will bear an interpretation 
in conformity with this view. Ifa statute intended to embody in a Code a particular branch of the 
law is to be treated in this fashion, it appears to me that its utility will be almost entirely destroyed and 
the very object with which it was enacted will be frustrated. e purpose of such a statute surely 
was that on any point specifically dealt with by it, the law should be ascertained by interpreting the 
language used instead of as before by roaming over a vast number of authorities, in order to discover 
what the law was, extracting ıt by a minute critical examination of the prior decisions, dependent 
upon a knowledge of the exact effect even of an absolute proceeding such as demurrer to evidence. 
I am, of course, far from asserting that recourse may never be had to the previous state of the law for 
the purpose of aiding in the construction of the provisions of the Code. If, for example, a provision. 
be of doubtful import, such resort would be perfectly legitimate. Or again ifin a Code of the Law of 
Negotiable Instruments words be found which have previously acquired a technical meaning or been ~ 
used in a sense other than their ordinary one in relation to such instruments, the same interpretation 
might well be put upon them in the Code. I give these as examples merely. They of course do, not 
exhaust the category. What, however, I am venturing to insist upon is, that the first step taken should 
be to interpret the language of the statute, and that an appeal to earlier decisions can only be justified 
on some special ground. One further remark I have to make before I proceed to consider the language 
of the statute. The Bill of Exchange Act was certainly not intended to be merely as a Code of the 
existinglaw. It is not open to question that it was int d to alter, and did alter it, in certain respects. 
And I do not think that it is to be presumed that any particular provision was intended to be a state- 
ment of the existing law, rather than a substituted enactment rs 


The rule that a statute can be regarded as a Code only on the points specifically 
dealt with by it, has also becn recogaised and emphasised by the Supreme Court 
in the decision to which we just now referred to (Munnalal v. Rajkumar?, While 
reading section 14 (1) in the coniext of section 4, the Court observed : 


“ Manifestly the Legislature intended to supersede the rules of Hindu Law on all matters in 
respect of which there was an express provision made in the Act. "A . 


We can at this stage with appropriateness take a broad look at the changes brought 
about by the Act to ascertain the intention of the Legislature in enacting section 
14 (1). The rules of succession and the nature of the estate taken by the heirs there- 
under are almost new. An uniform law ofsuccession to all those who were governed. 
till then by different rules according to the school to which a person belonged, has 
been evolved. In regard to the property to which such rules are applicable, even 
an undivided interest of a coparcener under the Mitakshara Law has been made 
heritable property in certain circumstances. No distinction has been made between 
a male and female heir of equal degree in the matter of inheritance ; tbe limited 
estate of woman who has inherited and those in possession as an heir has been 
enlarged into an absolute one. There are also other changes particularly in the 
enumeration ofheirs. All these, it will be seen, are pertinent to the law of succession. 
But that law is only a part of the Hindu Law. Other branches of the law like- 
adoption had not been codified by the time the Act came into force. Shastraic or 
textual and customary Hindu Law continued to apply in respect of those matters. 

a 
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Therefore, while the Act can be regarded as a Code anu interpreted with rerence 
to matters dealt with by it on the principles referred to above, a different rule of 
interpretation will have to be adopted where the provisions of the statute indirectly 
affect an unabrogated part of the pre-existing Hindu Law. That this will be so 
will be apparent from the very terms of section 4 which statutorily makes the pro- 
visions of the Act comprehensive. That provides : 


“ Save as otherwise expressly provided in this Act (a) any text, rule or interpretation of Hindu Law 


or any custom or as part of that law in force immediately before the commencement of this Act 
‘shall cease to have effect with respect to any matter for which provision is made in this Act ” (rest of 
the section omitted as unnecessary). Š 


There is nothing in the foregoing provision suggesting a repeal by implication of 
any rule of Hindu Law not directly contradictory of the provisions containe in 
the Act. Therefore section 4 will not abrogate any principle outside the rule of 
succession. By way of illustrating what we have said, we would like to refer 
to a recent decision of the Gujarat High Court reported in Nathu Bai v. Chhotu Bui! 
where it was held that section 4 of the Hindu Succession Act, 1956, will not have 
the effect of abrogating the rule of pious obligation existing under the Hindu 
Law, although succession has been regulated under the Act with regard to joint 
family property as well. 


But the case of an adopted son is undoubtedly one of succession. Where an 
inheritance to a male takes place after the Act has come into force and a heir speci- 
fied in the Act has become entitled to the deceased’s property, it will perhaps be 
‘difficult (we do not, however, express any opinion on the point) to hold that a subse- 
quently adopted son to the deceased could displace the title to succession laid down 
by the Act ; there is nothing in the Act itself in regard to that matter. But the 
succession by the female owner in the instant case had not taken place under the Act, 
the statute not being restrospective, as it had already taken place to the last male- 
holder prior to the year 1937. Section 14 (1) has the effect only of enlarging the 
‘estate, which the female owner had inherited prior to the Act freeing it from the 
restrictions in regard to its enjoyment. Absolute estate in females with respect 
to inherited property was not unknown to Hindu Law previously. For example 
a daughter inheriting to her father under the Bombay School took it as her stridha- 
nam with absolute rights. The effect of section 14 (1) with regard to female owners 
in possession of an inheritance from even prior to the Act, is to make such owner 
have the same absolute estate as a daughter under the Bombay School had with 
respect to her father’s property. 


_ In considering whether the rights of the adopted son had been taken away 
impliedly by the statute, we must have regard to the words of caution spoken by 
Lord Wrenbury in British and Foreign Marine Insurance Co. v. Samuel Sendai : 

“ I should look more carefully in a codifying Act to see whether any existing law is altered by 
sa hag? posa and should not hold that the Act is going beyond codification unless it puts the matter 
beyo ute. 


It cannot however be denied that the intention of the Legislature is that with regard 
to property inherited by a female prior to the Act, which was in her possession on 
the date it came into force, she should thenceforth be a full owner. At the same 
time, there is nothing express in the Act to take away the rights of any person who 
may come into existence later but whose rights under a different branch of the law 
would defeat the right of the female heir. Whether the Legislature should be teken 
to have impliedly abrogated,even those rights will have to be ascertained on a true 
‘construction of section 14 and on a consideration of the question whether the confer- 
ee of an absolute estate will be inconsistent with its divestment by a preferential 
eir. 


Section 14 (1) deals with two cases (1) of property possessed by a Hindu female 
having been acquired before the Hindu Succession Act came into force ; and (2) 
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property similarly possesscd after the commencement of the Act. An ‘absolute 
estate is conferred on the female owner in regard to both the types of properties. 
As we indicated, the latter case will certainly form part of the law of inheritance 
prescribed by the Act which is praspective in its operation ; there could, perhaps, 
as we said, be no scopein such a case for importing the fictitious existence ofan heir 
at the time of the succession if an adoption were to be made by the widow later on ; 
for, then a fiction will have to prevail over what the statute expressly provices. 
But that principle cannot obviously apply to the former types of cases where the 
conferment of an absolute estate is not made as a part of the law of succession as 
enacted, succession having taken place anterior to the Act, but as the effectuation 
of the policy of the Legislature to remove the existing disabilities on women in 
regard to holding of properties and ‘to make themfresh stock of decent even in 
regard to that property. In that case even the Act should be regarded as exhaustive 
as to the precise property in respect of which she became entitled to full ownership; 
see Munnalal v Rujkumar', and also as to the extent of the interest she will have 
therein. That interest will not suffer from any restriction under the law in regard 
to the power of uisposal, etc. 


Even so, that cannot be said of all the property inherited by a female owner 
prior to the Act. For, section 24 (1) applied only to properties in her possession’ 
at the commencement of the Act, thereby excluding from its operation such part 
of inherited properties not in her possession then. For example, if the female who 
had a limited interest had sold property for a purpose not binding on the estate 
prior to the Act, there is no provision in the Act providing for succession, etc., with 
regard to such property. Such an alienation will be valid only forher life. Who 
should succeed on the termination of that period is not a matter expressly provided 
in the Act. To that extent at least the legislation cannot be said-to be sufficiently 
comprehensive. 


Reverting to the precise question before us, it has to be seen whether the divest-' 
ment by an adopted son of the estate in the hands of his adoptive mother, can be 
regarded as a restriction of her estate or only the regult of the operation of a different 
branch of the law, which has not been dealt with under the Act. If the former 
were the case, the divestment will be contrary to section 14 (1) and therefore of 
no legal effect. Ifit were the latter, the adopted son must be held competent to 
divest an absolute estate possessed by his adoptive mother as an inheritan 
from her husband. 


For a due consideration of the question, it will be useful to refer briefly to the 
concept of a woman’s estate under the law as it stood prior to the Act and the rule 
of the relation back of an adopted ton’s title. A widow inheriting her husband’s 
property (prior to the Act) completely represented the estate and so long as she was 
alive, no person had a vested right therein. But at the same time, her proprietor- 

ship stood qualified with reference to her powers of disposition. She could not 
' A a donation or testamentary disposition of the property. Nor could she even 
alienate property except for justifying necessity or manifest benefit to the estate. 
Where, however, there existed such necessity or benefit, her powers of alienation 
were like those of any other full owner. This qualified nature of inheritance is 
peculiar to the Hindu Law and it was generally applicable even to other females 
like daughter, sister, etc., inheriting property. The rule, however, was not univer- 
sal, for textual Hindu Law as administered in certain parts of the country did permit 
female heirs of the type just now mentioned to take an absolute estate. For example, 
under the Bombay School of Hindu Law (Mitakshara as well as Mayukha) a limited. 
- estate hereinbefore described, would exist only in regard to property inherited by a 
female heir from males who come into the Gotra of the deceased owner by marriage, 
like a widow of the deceased, widows of His sapindas etc., but where the female 
heir inheriting was born in the same Gotra as the deceased, like daughter, son’s 
daughter, sister, etc., such female would get an absolute estate, taking it as her 
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stridhanam. Notwithstanding the fact that law recognised absolute estate in*female 
heirs of that description, it has been held that a son subsequently adopted to the 
last male owner, would be capable of divesting even such an inheritance. The 
rule is also the same where the adoptive father’s coparcenary interest had devolved 
on his death to the surviving male members of the coparcenary, who under the 
law, had the full powers. 


. This right to divest an estate once vested is the outcome of the rule as to rela- 
tion back of the adopted son’s title. In Mayne’s Hindu Law, 11th Edition, the effect 
of an adoption by a widow is put thus (page 250) : 

“ A widow with authority to adopt cannot be compelled to act upon it. Consequently, the 
vesting of the inheritance cannot be suspended untul she exercises her right. Immediately upon her 
husband’s death it passes to the next heir, whether that heir be herself or some other person, and that 
heir takes with as full rights as if no such power to adopt existed, subject only to the ssibility of his 
other estate being divested by the exercise of that power. But as soon as the widow’s power is exer- 
cised, the adopted son stands exactly in the same position as if he had been born to his adoptive father, 
and his title relates back to the death of his father to this extent, that he will divest the estate of any 

n in possession of the property to which he would have had a preferable title, if he had been in 
existence at his adoptive father’s death. ” 


The position will be the same in the case of an adoption by a widow who did not 
have authority of her husband but who took a boy in adoption in pursuance of an 
authority given by her sapindas. In the classic judgment in Jatindra Mohan Tagore v. 
Ganendra Mohan Tagore+, Willes, J., said : 

“The Hindu Law recognises an adopted child, whether adopted by the father himself in his life- 
time, or by the person to whom he had given the power of adoption after his death from amongst 
those of his class, of one standing in the place of a child actually begotten by the father. In contemp- 
lation of law such child is poe by the father who adopts him or for and on behalf of whom he 
is adopted. Such child may be provided for as a person whom the law recogni as in existence at 
the death of the testator or to whom by way of exception, not by way of rule, is given the capacity of 
inheriting or otherwise taking from the testator as if he had existed at the time of the testator’s death, 
having been actually begotten by him.” Í i 
The logical result of this doctrine of relation back will be to make the adopted 
son the heir to the father in preference to the widow, or any other heir that aay ook 
have inherited the property ; the same rule will also apply to property held by the 
adoptive father as a coparcener in a joint Hindu family which survived to the 
other coparceners on his death. In such cases, the vesting or survivorship will 
only be conditional, i.e., having efficacy till an adoption is made by the widow of 
the deceased. Consequently once the adoption is made, the adopted son obtains 
a right to divest the widow or the other owner of the property which has thus 
vested. 

Taking the case of a widow’s adoption by way of illustration, the consequence 
of it will have to be regarded as more in the nature of a derogation not a restriction 
or cutting out of her rights. It is as if that inheritance of the widow could never 
have taken place. 


Mukherjea, J., while delivering the judgment in Natvarlal v. Dadubai®, observed : 


“A Hindu widow has larger rights than those of a life estate holder inasmuch as in case of justifying 
semana PEA can convey to another an absolute title to the properties vested in her. On the other hand, 
where there is no necessity for alienation, the interest which she herself holds and which she can con- 
vey to others is not an indefeasible life-estate but an estate liable to be defeated on the ha ing of 
certain events which in Hindu Law cause extinction of the widow’s estate. Remarriage by the widow 
is one such event which completely divests her of any interest in her husband’s property. Adoption 
of a son to her husband is another cucumstance which puts an end to her estate as heir to her hus 
the effect of adoption being to bring ın a son who has prior claims to succession under the Hindu Law.” 


See also Sankaralingam, v. Veluchami8, where a Full Bench of this Court has 


considered in detail the scope and effect of the rule of relation back of the title of 
the son adopted by a widow to her husband. 


- But the application of the rule has its limitations. For example, in a case 
where prior to the adoption, the limited owner in possession had alienated the 
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property for justifiable necessity, the adopted son cannot divest the alienee. Nor 
can he by that fiction claim to have been coparcener with the adoptive father and 
impugn his aliena’ions. Quite recently, a Bench of this Court, to which one of 
us was a party, had to consider (in A.S. No. 184 of 1959) whether the fictitious exis- 
tence of an adopted son on the date of the death of the adoptive father would make 
him a coparcener so as to defeat a testamentary disposition by his adoptive father 
who died as a sole surviving coparcener of a Hindu family ; we held that there 
should be a distinction between a posthumous son who should be deemed to be 
in existence from the moment of his conception and an adopted son whose existence 
could be assumed only from the point of death of his adoptive father. Thus, there 
are two limitations to the application qf the rule of relation back of the adopted son’s 
title with respect to the property of his adoptive father. (1) It will not have the 
effect of defeating a disposition made by the adoptive father while he was the sole 
urviving coparcener of the family, whether such disposition be inter vivos or testa- 
mentary and (2) where prior to the adoption, a widow makes an alienation which 
would bind the estate of her husband. In such a case the rights of the adopted son 
will have effect only from the date of the adoption ; but where, on the other hand 
the widow makes an unauthorised alienation, the adopted son can question the 
same. 


_ From what we have stated above, and except in the two types of cases referred 
to, a divestment by an adopted son of the property in the hands of his mother or any 
other heir of his father, is by virtue of his own right and not by reason of any restric- 
tion or a defect in the nature of the estate possessed by the adoptive mother or any 
other heir. In all such cases, the person who actually inherits on the death of the 
last male owner can be regarded only as an intermediate heir with certain powers, 
and whose estate will be liable to be defeated on an adoption being made to the 
deceased by his widow. That an adoption by a widow to her husband has, with 
reference to the property left by the latter, the effect of defeating the inheritance 
that had already taken place regardless of the fact whether the heir so inheriting 
had an absolute estate therein, has now been clearly laid down in Deshpande v, 
Dhruoaray’. 


The facts of the case were : One Narasappa Gowda had a son by name Bande- 
gowda who predeceased him leaving a widow by name Tunga Bai. Narasappa 
Gowda on whom, after his son’s death, all the properties of the family vested, as 
the sole surviving coparcener, later died leaving behind him two daughters, Krishna 
Bai and Shyama Bai. Both of them obtained an absolute estate in the inheritance 
under the Bombay School of Law. Long afterwards, Bandegowda’s widow, Tunga 
Bai, adopted a son to her husband. The adopted son claimed the property which 
had absolutely vested in Krishna Bai; his claim was upheld by the Supreme Court, 


The case no doubt was concerned with the interpretation of law as it stood 
prior to the Hindu Succession Act, 1956. But the principles laid down therein 
show that a subsequently adopted son has a right to divest even an inheritance which 
has vested absolutely in an heir ; that is of particular value to the interpretation 
ofsection 14 (1) of the Act which does nothing more than confer an absolute estate 
on the female owner. ‘The existence of such an estate therefore in an intermediate 
heir cannot prevent the retrospective operation of an adopted son’s title. In Srinivasa 
Krishna Rao Kango v. Narayana Devijt Kango#, the underlying principle has been 
stated thus : i 


, “When an adoption is made by a widow of either a coparcener or a separate member, then the 
- right of the adopted son to claim properties as on the date of the death of the adoptive father by reason 

ofthe theory of relation back, is subject to the limitation that alienations made prior tothe date of the 
adoption are binding on him, if they were for purposes binding on the estate. Thus transfers from 
limited owners whether they be widows or coparceners in a joint family, are amply protected. But no 
such safeguard exists in respect of property inherited from a collateral, because if the adopted son is 
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entitled on the theory ofrelation back to divest that property, the position of the mesne holder would be 
that of an owner in possession under a title defeasible on adoption and the result ofsuch adoption must 
be to extinguish that title and that ofall persons claiming under him. Thealienees from him would 
have no protection as there could be no question of supporting the alienations on the ground of 
necessity or benefit.” 

A widow who had inherited the property of her husband prior to the Act so 
long ag she could adopt a son to him, will be in the position of a meme holder of 
the estate, for a son, if adopted, will be a preferential heir to her husband. In the 
absence of any express statutory provision, her position in that regard cannot be 
considered as different, because the intermediate estate in her hands has been con- 
verted into an absolute one, for as we have shown, defeasibility of an estate can co- 
exist with the absolute character of the same in the owner till the contemplated event 
happens. We find nothing in section 4 (a) of the Hindu Succession Act against 
this rule. 


Commenting on that provision, the learned Editor of Mulla’s Hindu Law, r2th 
Edition, says at page 278 : 

“ Although the section has wide and overriding effect, it does not operate to abrogate every 
rule of Hindu Law which may have oe on pe TI of succession. It operates in respect of mat- 
ters dealt with in the Act and though the Act codifies the law of succession, there is an indeterminate 
residue which it does not embrace and of this matter of reversion under discussion is an outstanding 
instance...” 

One such rule of Hindu Law, will, in our opinion, be the rule of relation back 
of the title of the adopted son. 


Our attention has, however, been invited to a decision of the Bombay High 
Court where a different view has been expressed : vide Yamuna Bai v. Ram Maharaj’. 
In that case the parties were residents of the former Kolhapur State, where under 
the law, to effect a valid adoption, the sanction of the State was necessary. A widow 
who had properties adopted a son, but before the sanction of the State could be 
obtained, she died leaving surviving her her co-widow. The adopted son’s title 
not being perfect, the co-widow took possession of the properties left by the deceased. 
She happened to be in possession of the same when the Hindu Succession Act, 1956, 
came into force, and her rights thereto became full and absolute. Nearly two years 
thereafter the State of Bombay gave sanction to the adoption made by the deceased 
widow. The adopted son then sought to recover the properties from his adoptive 
mother’s co-widow, relying on the antecedency of his title. The learned Judges 
negatived his claim, holding that such claim being destructive of the full ownership 
conferred upon the co-widow, by the statute, it would be of little avail. The following 
observation in that judgment is relevant to the present discussion : 
© But that incident of the estate does not, in our Judgment, justify the imposition of a limitation 
restricting the connotation of the expression ‘ full owner’ used in section 14 of the Hindu Succession 
Act. Fullownership, contemplated by section 14 of the Succession Act, is not made by the Legislature 
subject to any incident of divestation by adoption. If liability to divestation be implied, it will cut 
“ce a aa and the estate will not be regarded as of a full owner within the meaning of section 14 
o e . ‘ 

With great respect to the learned Judges, we are unable to share the opinion 
that defeasance of the widow’s title by a preferential heir can be regarded as a res- 
triction of her estate. As we said, the adopted son divests because of his superior 
claim to the estate of his adoptive father, and the vesting of inheritance in latter’s 
heir prior to the date of adoption could only be regarded as an interim vesting. 
Secondly, the Hindu Succession Act should be regarded as a Code cnly for the subjects 
dealt with by it and it cannot affect the other parts of the Hindu Law, unless there 
is an express provision to the contrary in the statute itself. There is no provision 
in the Act in regard to properties inherited by a widow prior to the Act, expressly 
or even impliedly, making the estate in her hands an indefeasible one. Section 
14 (1) does convert such an estate into an absolute one and if the widow dies there- 
after without making an adoption, succession to it will be governed by the provisions 
contained in the Act. 
T 

so l l. A,LR. 1960 Bom 463. 
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Even so, the estate in the hands of the widow can be regarded only as similar 
to, and indeed it cannot be higher than, an estate which had absolutely vested in 
her from the moment of inheritance. On the other hand, it can be said that it is 
even something less because that rule enacted in section 14 (1) will not apply to 
the properties alienated by the temale owner prior to the commencement of the 
Act. ‘The decision ot the Supreme Court in Deshpande v. Dhruwaray*, has clearly 
laid down that an adoption made to the last male owner, will have the effect of 
bringing into existence a preferential heir to him and the son so adopted could 
divest his estate which had vested absolutely in ancther. In our opinion, the deci- 
sion of the Bombay High Court is inconsistent with the view. Sellathachi, there- 
fore, had no right to make the settlement under Exhibit B-4 in favour of the first 
San at the time she did, the adoption of the appellant having been made 
earlier. It is however made clear that the appellant has not challenged Sellathachi’s 
dispositions made prior to the adoption under the earlier document Exhibit A-1. 


The appeal will succeed to the extent of the properties covered by Exhibit B-4. 
In view of the fact that the question involvea in the case is not free from difficulty, 
we ao not make any order as to costs in any of the Courts. 


P.R.N, Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice P. KUNHAMED Kurmi. 
V. Mahadevan .. Petitioner." 


Criminal Procedure Code (V of 1898), section 540—Scope—Power to summon witness—Expert witness— 
If can be called after the case is closed—Principles. ; 

The prosecution, in a case of criminal breach of trust against the petitioner apart from letting 
in the oral evidence, did not examine any expert witness in proof of the signature of the petitioner in 
whose handwriting it was alleged to be. ter the prosecution evidence was closed the petitioner 
examined an expert witness in proof of the fact that the signature was not that of the petitioner. 
After the case was posted for arguments an application was filed under section 540 of the Criminal 
Procedure Code for obtaining the opinion of the State Examiner of Questioned Documents. 


Held, the eee undoubtedly has a discretion to call any witness at any time for any pur- 
pose ; but he should satisfy himself that it was necessary in the interests of justice. 


The witness sought to be examined, though an expert, could only give opinion evidence and the 
question whether such opinion is totally unnecessary or whether the Court would be acting arbitra- 
rily or to the prejudice of the accused in summoning him or seeking his evidence is not what is contem- 
plated under section 540 ofthe Code. What the Magistrate should have satisfied himself was whether 
the opinion or the evidence of the witness was necessary in the interests of justice. 


In the circumstances the order was held to be not justified. 
Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
raying the High Court io revise the Order of the Court of the Second Presidency 
agistrate, G.T., Madras, dated 31st May, 1963, and made on the petition filed by 
the Assistant State Prosecutor under sections 540 and 510, Criminal Procedure 
Code in C.C. No. 7 of 1963. 


M. Srinivasagopalan for P. N. George and P. Shanta Bat, for Petitioner. 
V. N. Krishna Rao, for P.Ws. 1 and 2. 


B. Sriramulu, for the Public Prosecutor on behalf of the State. 
The Court made the following 


Orver.—This revision case is against the order of the Second Presidency 
Magistrate, George, Town, Madras, to examine the State Examiner of Questioned 
Documents as a Court witness in C.C. No. 7 cf 1963 against the petitioner herein, for 
an offence under section 408, Indian Penal Code. The order was passed by the 
learned Magistrate under section 540, Criminal Procedure Code, after both the 
prosecution and the defence closed their evidence. The charge against the petitioner 

1. (1961) 2 M,L.J. (S.C.) 152 : (1961) 2 An,W.R. (S.C.) 152: (1961) 2 8.0. J.°582. 
*CrLLR.C, No. 943 of 1963, - 14th November, 1963.. 
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was that while he was employed as Manager of Plastic Crafts at Mount Road, he 
committed criminal breach of trust in respect of certain plastic granvles deli- 
vered at his office. Endorsements in two invoices purported to have been made 
and -signed by the petitioner, and marked in the case as Exhibits P-2 and P-20 
were relied on by the prosecution in support of the prosecution case that the plastic 
granules had been received by the petitioner. The genuineness of these endorse- 
ments were questioned by the petitioner, but apart from oral testimony, no éxpert 
evidence was let in on the’ side of the prosecution to make out that the endorse: 
ments and signatures therein were that of the petitioner. After the prosect tion 
evidence was closed, the petitioner took photo copies of Exhibits P-2 and P-20 
got them examined by a Handwiiting Expert and examined the Expert as D.W. 4 
to show that the said endorsements and signatures coula not have been made by 
the petitioner. The case was then posted for arguments. At that stage, the prose- 
cution filed an application under section 540 read with section 510, Criminal Proce- 
dure Code, for opinion of the State Examiner of Questioned Documents as’ to 
whether tke person who wrote Exhibit P-2 or any portion thereof and Exhibit P-4 
could or could not have written Exhibit P-20. For this purpose the prosecution 
further requested the Court to forward along with the aforesaid documents, 
Exhibits P-10,. P-18, P-28 and Exhibits D-6, D-7, D-48, D-49 and D-50. . 


The belated application made by the Assistant State Prosecutor was opposed 
by the petitioner and the Trial’ Magistrate agreed with this contention that the 
reasons given in paragraph 1 of the petition did not make out a case that the opinion 
of the State Examiner of Questioned Documents was essential for a just decision of 
the case as the Court was not concerned with the jeopardy to which the position, 
prestige and integrity of P.Ws. 1 and 2 might stand exposed by reason of the 
evidence of D.W. 4, the Expert, examined on the side of the petitioner. For this 
reason, the learned Magistrate found no ground for allowing the petition under the 
latter part of section 540, Indian Penal Code. Nevertheless he passed the order 
sought to be revised giving his reasons as follows: 

“However it cannot be said that the opinion of the witness now sought for, is totally unnecessary 
and that the Court will be acti bitranily or to the prejudice of the accused if powers under 
the first part of section 540, Criminal Procedure Gode, are exercised. I am of opinion that it is 
better, therefore, to obtain the opinion sought for. Address the State Examiner of Questioned 
Documents. ” 

The question for consideration is whether an order of the nature passed by the learn- 
ed Magistrate, halting in conception, was called for or justified on the language 
‘of section 540, Criminal Procedure Code. 


I might as well as quote the language of the section : 


“ Any Court, may at any stage of any enquiry, trial or other proceeding under this Code, 
summon any person as a witness or examie any person in attendance though not summoned as a 
witness or recall and re-examine any person already examined ; and the Court shall summcn 
and examine or recall and re-examine any such person if his evidence appears to it essential to 
the just decision of the case. ’”’ i 


The order, as I indicated, was passed under the first part of section 540, Criminal 
Procedure Code, no doubt, in the exercise of the learned Magistrete’s discretion ; 
but the question for consideration is whether the learned Magistrate had satisfied 
himself that it was necessary in the interests of justice. There is hardly any indi- 
cation to that effect in the order of the learned Magistrate. ‘The witness sought to 
be examined, though an Expert, could only give opinion evidence and the question 
whether such opinion is totally unnecessary or whether the Court would be acting 
arbitrarily or to the prejudice of the accused in summoning him or seeking his 
evidence is not what is contemplated under section 540, Criminal Procedure Code. 
What the learned Magistrate should have satisfied himself was whether the opinion 
or the evidence of the witness was necessary in the interests of justice. That aspect 
has not be*n considered; nor docs it appear from the language of the order that he 
had considered the evidence. of the witness necessary to a just decision of the case. 


Undoubtedly, the Magistrate has a discretion to call any witness at any time 
for any purpose ; but such discretion must be held to be wrongly exercised when 
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witne§s is called by the Court to enable the prosecution to cross-examine the wit- 
ness, more especially after the case has been closed. . This is the view expressed by a 
Bench of this Court in Collet v. Emperor!. . As pointed out in King v. Dora Harris, 
a Judge at a criminal trial has a right to call a witness not called by either the pro- 
secution or the defence, if in his opinion that course is necessary in the interests 
of justice. But in order that injustice should not be done to an accused person, 
a Judge should not call a witness in a criminal trial after the case is closed except in 
a case where a matter arises ex improviso which no human ingenuity can foresee. 


@ It seems to me, therefore, that in the circumstances of this case, the order 
directing the summoning of the State Examiner of Questioned Documents after 
the prosscution and the defence had elcsed thcir eviaence was not justified and that 
the said order has to be quashed. 


The order of the learned Presidency Magistrate dated 31st May, I 963 is accor“ 
dingly set aside and the learned Magistrate is directed to proceed with the case 
expeditiously. 

V.S. c Order set aside. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice P. RAMAKRISHNAN. 


Balakees Begum and another .. Pettitoners* 
U. 
K. C. Jacob .. Respondent. 


Criminal Trial—Defence that respondents cut the trees as usyfructuary mortgagees—Conviction Sor path fe 
trees with intention to cause wrong ful loss to mortgagors—Revision Petitton—Subsequent decision of cwil 
that respondent had right to cut the trees—Admissibility as additional evidence. 

Where the defence of the accused in the criminal Court was that they cut the trees in exercise of 
their right as usufructuary mortgagees but the criminal Court convicted them for cutting the trees 
with the intention to cause wrongful logs to the mortgagor but the civil Court subsequently held that 
the accused had the right to cut the trees, it is in the interests of justice that the civil Court’s judgment 
should be admitted as additional evidence in the Revision against the conviction. In view of the 
civil Court’s decision the conviction of the accused cannot be upheld. 


Petition under sections 435 and 439 of tre Code of Criminal Procedure, 1898, 
praying the High Court to revise the Judgment of the Third Presidency Magistrate 
of the Court of the Presidency Magistrate, Saidapet, Madras, dated 29th March, 
1961 and passed in G.C. No. 4506 of 1960. 

M. A. Sathar Sayeed, for Petitioners. 

A. C. Muniswami Reddi, for Public Prosecutor. 

The Court made the following 

OrDER.—One of the defences raised by the accused in the criminal Court 
was that, being in possession of the property as .sufructuary mortgagees, they 
had cut the neem trees in exercise of their right. The criminal Court, examined 
this plea from the point of view of section 63-A of the Transfer of the Property Act 
and held that the mortgagor would be entitled to these trees on redemption of the 
mortgage, and that, therefore, the mortgagees who cut the trees did so with the 
intention to cause wrongful lass to the mortgagor. It is now pointed out that to 
decide the right to cut the trees, a suit was filed in the Court of Small Causes, Madras, 
that that Court, in its judgment given on 24th April, 1961 subsequent to the pidg- 
ment in the criminal case, has held that the trees belonged to the usufructu 
mortgagees and that they had the right to cut and remove the same. This decision 
- of the Court of Small Causes is certainly an important one which conclusively deter- 
mines the rights to the disputed trees. This judgment was not available to the cri- 
minal Court when it passed the judgment convicting the petitioner of this offence 





1. 1929 M.W.N. 396. 2. L.R. (1927) 2 K.B. 587. 


*Crl.R.C. No. 969,of 1961. 14th November, 1963, 
(Cri, R.P. No. 937 of 1961, Grl. M.P. No. 2674 of 1963.) 
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of mischief. It is therefore, in the interests of justice, that the judgment of the civil 
Court’ should be admitted as additional evidence in this case. Though notice was 
given to the other side, no one appeared. The document is received as additional 
evidence and maiked as Exhibit D-2 on behalf of the accused. _ 


As pointed out by Yahya Ali, J., in Varadaraja Chettiar v. Swami Maistry}, a 
criminal: Court will be acting in’ a proper manner, when a dispute about a civil 
right is-raised before it, to have regard to the decree of the civil Court in respect 
of the dispute. In the present case the judgment of the Court of Small Causes 
clearly shows that the right which the accued set up in regard to the trees was jus 
fied ; in any event even a bona fide claim of right, would rule 01 t criminal intention 
on their part. The Criminal Revision:Case is allowed. The conviction and 
sentence are set aside and the petitioners are acquitted. The fine, if paid by them, 
will be refunded. l l 


KS. . | | Banon ahud. 


[END oF VOLUME (1964) If M.L.J. Reports}. 
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by surrenderee—If barred—O. 22, R. 3— 
Death contemplated by—IJf covers fictional 
death .. 249 


———O. 47,R. 4 and O. 41, R. 11—-Common 
Judgment in two connected suits—Admission 
of one Second Appeal and dismissal of another 
—Admission of Review Application without 
notice—Scope and effect .. 339 
COFFEE MARKET EXPANSION ACT 
(VII OF 1942) (as amended by Act IV of 1947), 
Ss. 26, 32-A, 47 and 48—Coffee Market Expan- 
sion Rules, 1940, Rr. 29 te 31—Scope and 
effect of—Coffee poo] auction—Character and 
incidents of—Closed bid system—Acceptance 
of lower bid in preference to higher bid—If 
void and ultra vires .. 403 


COMPANIES ACT (I OF 1956), S. 17 (1) (a) 
and (b)}—Scope—Special resolution of Com- 
pany to add objects to the existing objects— 
Application for confirmation—Powers of Court 

.. 155 


—Scope of inquiry 


_—__—-(as amended by Act LXV of 1960), Ss. 
18 (4) and 19 (2)—Construction and scope— 
Failure to file documents relating to alteration 
within time prescribed—Effect—A pplication to 
extend time not made within one month after 
expiry of time—Power of Court to condone 
delay and extend time—Companies (Amend- 
ment) Act (LXV of 1960)—Scope and ae 
of = 

——S. 155—Scope—Rectification of registrar 
of shares—Transfer of shares without consi- 
deration and without knowledge of owner— 
Legality—Application by owner for restoration 
of his name—If to be allowed .. 309 


—— S. 269—Construction and scope of— 
Existing company having office of Managing 


Director—Appointment _of,,-particalan, p 
as Managing Directogyafter, en af 
våct—Approval of Cen eramen t— 






2 


COMPANIES ACT (1956)—(Contd.) 


val of appointment—Offence—S. 628—Appli- 
cability .. 498 


— —Ss. 397 and 398—Scheme made in pro- 
ceedings under—Order on basis of representa- 


tions and undertakings by person offering to act - 


in a particular way and giving undertaking— 
Order approving that person-as Managing 
Administrator and giving directions as to course 
of action—Default in complying with direc- 
tions and disobedience of orders and non- 
compliance with undertakings—Offence—Con- 
tempt of Courts Act (XXXII of 1952), S. 4— 
Punishment—Proper order ce. “one 


———Ss. 433 and 434—Winding-up order— 
When to be passed—“ Unable to pay its debts”, 
meaning of—Creditor demanding payment of 
two debts—Company disputing one—Other 
debt well founded—Re to order winding 
up on ground that company was commercially 
solvent—Propriety and Jlegality—Shareholder 
to whom declared dividend is due—Right to 
apply for winding-up order—Absence of 
assets to pay dividend declared—If bar to dec- 
laration of dividend—S. 426 (¢g)—Applicability 
and scope—Shareholder entitled to dividend 
declared, if “ creditor ” entitled to apply under 
S. 433 (a . 433 (a) and (c}—Relative scope— 
Ss. 205, 206 and 207—Dividend—Declaration— 
Principles—Effect of declaration—Resolution 
making payment conditional on receipt of assets 
—Validity—Transfer of shares—If conveys 
Tight to dividend already declared 12 


CONSTITUTION OF INDIA (1950), Arts. 
132, 133, 226—Writ proceedings—Nature of— 
Civil, crimi or other proceedings—Test— 
Depends upon and takes colour from proceed- 
ings in inferior tribunals—Judgment in writ pro- 
ceedings relating to assessment to income-tax 
—Not civil proceedings—Leave to appeal 
to Supreme Court—Not sustainable.. 289 


Art. 133—Leave to appeal to Supreme 
Court—Madras High Court Original Side 
Rules—O. 13-—Originating summons for cons- 
truction of a settlement deed—Order on— 
Reversal in appeal—If “final judgment or 
order ” within the meaning of Art. 133.. 103 
Art. 133 (1) (c)—Application for leave 
to appeal to Supreme Court—Discretion of the 
Court in granting leave to appeal—Test.. 353 
Art. 226—Natural justice—Defective 
charge of malpractice without specifying de- 
tails against two persons and without attempt- 
ing to separate one from the other—Effect— 
Order of punishment based on such charge 
—Legality 336 
———Art. 226—Powers of High Court—Uni- 
versity—Punishment inflicted on candidate at 
examination for malpractice—lIf subject to writ 
jurisdiction—Powers of Court—Natural justice 
—Procedure and practice—Duty of University 
Authority in taking decision—Principles. 251 
Art. 226—Question of fact—Power of 
High Court to decide—Interpretation of statutes 
—Maxim expressio unis est exclusio aa 
.. 38 
Art. 226—Scope—Writ of Prohibition— 
Issued to correct excess and abuse of jurisdic- 
tion by inferior tribunals—Income escaping 

















GENERAL INDEX. 


CONSTITUTION OF INDIA (1950)—(Contd.) 


assessment—Initiation of proceedings by Offi- 
cer by notice— filing returns—Claim 
for exemption of tax—No ground to issue a 
writ of prohibition—Officer within jurisdiction 
to proceed with assessment wc 113 
Art. 226—Writ of certiorari—Scope— 
Question whether there was real closure of 
business in proceeding by employees for re- 
instatement—Decision of Labour Court—If 
vitiated on the ground that it had not specifically 
referred to all the evidence—Evidence—If can 
be reyiewed in certiorari 202 


Art. 311—Notice to show cause against 
penalty proposed to be inflicted—If essential 
where the punishment is only one of suspension 
for a short period of six months as a result of 
departmental proceedings 97 


Art. 311 (2)}—Applicability—Reduction 
or “dismissal ” by way of punishment—Rail- 
way servant charged with subversive activities 
and kept under detention and suspension from 
service—Subsequent reference of case to Com- 
mittee and notice to show cause against punish- 
ment—After representation proceedings dropped 
and reinstatement and direction to join duty 
—Immediate order terminating service on one 
month’s notice—Refusal to pay salary and 
allowances for period of suspension—Effect— 
Order if by way of punishment and illegal. 78 
— Sch. VI, List III, Entry I—“‘ Criminal 
Law ”—Scope of .. 530 


CONTRACT ACT (IX OF 1872), S. 23— 
Stifling prosecution—Debt incurred and pro- 
missory note executed before Criminal prosecu- 
tion—If illegal or unenforceable as opposed to 
public liability—-Subsequent criminal proceed- 

se? oe 











ings—Effect of 


CRIMINAL PROCEDURE CODE (V OF 
1898), S. 4 (1) (*)} Courts in Pondicherry— 
Power of Court to authorise any person to 
appear for an accused—/Arrete which limited 
the Advocates in Pondicherry who could appear 
in French Indian Courts to named individuals— 
Effect -. 194 
———Ss. 94 and 96—Scope—Search warrant 
—When to be issued—“ For the purpose of 
investigation ”’—Meaning of—Stage before en- 
quiry or trial—Search to commence investiga- 
ton contemplated—Seizure of documents— 
Temporary deprivation alone eontemplated 
—Inordinate delay after seizure in returning 
documents—No prospect of trial for offence 
—Mandamus, if can be issued ee 5 
————S. 145 (9}—Power to summon any 
person as witness to give evidence in section 
145 proceedings—If limited to summoning 
persons who have filed affidavits under section 
145 (1}—Powers under section 540 128 
———-S. 147—Dispute concerning user of im- 
movable property—If can be disposed of upon 
the evidence of affidavits .. 481 
———Ss. 245 (1) and 247—Respective scope 

.. 415 
—S. 251-A (11)—Warrant case where 
charge had been framed—If can be dismissed 
on oe ha that the prosecution had not 
produ its witne-ses on the date fixed for 
hearing—Duty of Court in such cases.. 303 


GENERAL INDEX. 3 


CR. Ê. CODE (1898)—(Contd.) 


—_—-§. 263 (h}Summary _ trial—Order— 
“A brief statement of reasons ”—Require- 
ment .. 438 


—_—-—S. 479-A—Failure to record finding at 
the time of delivering judgment that prosecu- 
tion of a witness for perjury is expedient 
in the interests of justice—Subsequent pro- 
secution is not sustainable .. 429 
———-§. 488—“ Living in adultery ’’—Scope 
and meaning of n .. 473 
———S. 488 (1)—“ Child ’—Interpretation oh 


———S,. 488 (3}—Proceedings under for fai- 
lure to comply with order for payment of 
arrears of maintenance—If barred by pro- 


tection order by Insolvency Court .. 109 


——-S. 540—Scope—Power to summon wit- 
ness—Expert witness—If can be called after 
the case is closed—Principles 581 


CRIMINAL TRIJAL—Defence that respon- 
dents cut the trees as usufructually mortgagees 
—Conviction for cutting the trees with inten- 
tion to cause wrongful loss to mortgagors— 
Revision Petition—Su uent decision of civil 
Court that respondent had right to cut the trees 
—Admissibility as additional evidence.. 583 


Pondicherry State—Appeal against con- 
viction for grande crime—Appellant desiring 
to withdraw appeal—Duty of Court—Appeal 
from conviction based on no legal evidence 
—Powers of Madras High Court—Pondicherry 
Administration Act (XLIX of 1962), S. 10— 
Scope .. 261 
BASEMENT—Right to go over neighbour’s 
land for repairing other side af the wall belong- 
ing to owner of house—Limits .. 24) 


EMPLOYEES’ PROVIDENT FUNDS ACT 
(XIX OF 1952), S. 16—Exemption under— 
Scope of—Lease of establishment—If brings 
into existence a new establishment 191 


EMPLOYEES STATE INSURANCE ACT 
(XXXIV OF 1948), S. 2 (12}—Tannery making 
use of water pumped from a well situated out- 
side the factory premises—If comes with in 
definition of factory ° as carrying on manu- 
facturing process with the aid of power—sS. 82 
(2)—Appeal when maintainable 59 


——S. 96 (1)—Scope—Madras Employees’ 
State Insurance Court Rules, 1951, R. 17— 
If ultra yires—Application by Employees’ 
State Insurance Corporation for contribution 
by employee under S. 75 (2)—Limitation. 223 


ESTATE DUTY ACT (XXXIV OF 1953), S. 
10—Scope—Absolute gift of house by husband 
to wife—No reservation under the gift— 
Factual joint residence even after gift—Whe- 
ther property deemed to pass on husband’s 
death—Whether donor not entirely a 


EVIDENCE ACT (I OF 1872), S. 92—Scop® 
and effect—Lease deed in favour of two lessees 
—Whether the lessor can set up an oral agree- 
ment that one of the lessees was merely a surety 
—Surrender of the lease by only one of the 
lessees—Validity of —S. 111 (e) of the Transfer 
of Property Act (IV of 1882) .. i 242 





FRENCH PENAL CODE, Arts. 379, 401 and 
463—Conviction and sentence under—Tena~ 
bility i .. 2th 


FRENCH PROCEDURAL LAW—Code Civil. 
—Article 1319—Acte Authentique—When con- 
clusive .. 196: 


HINDU LAW-—Debts—Father’s debts—Pious. 
obligation of sons— Avyavaharika ’—Debt law- 
ful at inception—Subsequent dishonest conduct) 
of father—Effect on liability of sons 23X 
Debts—Father executing mortgage im 
e debts incurred by his own separated 
father in carrying on business and also debts 
due by his mother—Mortgage debt if avyava- 
harika or not binding on the mortgagor’s sons” 
share in the properties a 49: 
Debts—Son’s pious obligation to dis- 
charge father’s debts—Right of Official Assignee 
to enforce on father’s insolvency : 568 
Joint family property—Management— 
Right inheres in Manager—Guardian of minor 
coparcener—No right to separate possession 
or to interfere with power of manager.. 123 


HINDU MARRIAGE ACT (XXV OF 1955), 
S. 13 (1)—“ Living in adultery ”’—Proof— 
Degree of—Uncorroborated testimony—If can’ 
be acted upon—Circumstantial evidence— Sufi- 
ciency 187 
———S. 28 (1) (d)—Applicability 334 


HINDU SUCCESSION ACT (XXX OF 1956), 
S. 14 (1}—Construction and scope—Widow 
inheriting husband’s property prior to Act— 
Subsequent adoption of son to husband— 
Estate vested in her—If divested—Subseqnent 
alienation by way of settlement of part of pro- 
—Validity—Doctrine of relation back— 
cope and operation of—Act—-If an exhaustive 
code ey 


HINDU WOMEN’S RIGHTS TO PROPERTY 
ACT (XVIII OF 1937), S. 3 (2)— Construction, 
scope and effect—Right of widow under— 











. Nature, incidents and extent of—Widow if 


becomes a coparcener—Death of sole surviv- 
ing coparcener—Pre-deceased  coparcener’s 
widow—lIf takes entire family property by survi- 
vorship to the exclusion of heirs of sole surviving 
coparcener—Act if a code and alters law of 
succession in other respects (F.B.) 51> 


IMPORTS AND EXPORTS CONTROL ACT 
(XVIII OF 1947), Ss.5 and 6—Scope—Viola- 
tion of provisions of Act—Cognizance of offence- 
—Complaint in writing by authonsed officer 
—Not applicable to Magistrate issuing search 
warrant under S. 96 of Criminal Procedure Code 
(V of 1898) in regard to alleged offence. . 5 


INCOME-TAX ACT (XI OF ES ital or 
income—Test—Foreign remittan e pro- 
ceeds of foreign assets—Receipt on return to 
taxable territories—Whether taxable.. 74 
———Ss. 2 (12), 27 63 (2)}—Abkari Contract 
—Partnership—Licence in the name of one 
partner only—Legality—Disclosure to Govern- 
ment—Permission to firm to use licence— 
Presumption—Cancellation of assessment— 
Partnership—Notice of demand—Reckoning of 
time for application for cancellation—Service on 


partner, if p partnership 
—Assessability as association of persong— 


A: 


HNCOME-TAX ACT (1922)—(Contd.) 


‘Service on principal officer thereof—Conti- 
nuance of partnership or Association of een 
and after dissolution thereof—Service of notice 
-of demand—Applicability of same rule.. 321 
34, 63—-Reassessment—Infor- 


——Ss. 2 (12), 

mation— a company—Filing nil return 
for assessment year—Statement that assess- 
ment year had no previous year—Commissioner 
finding out previous year defined in memoran- 
‘dum and articles of association—Non-dis- 
closure to officer—Reassessment on direction 
‘of Commissioner—Information sufficient to 


notice 

—Ss. 4 (3) (1), 5 (8}—Income-tax Officer— 
Income from trust—Claim for exemption— 
Assessment not yet taken up—Preliminary 
‘order rejecting claim—Order based on the 
views of Central Board of Revenue—Order 
illegal—No provision of law for such preli- 
minary order before assessment .. 113 


———S. 4A (9) (iv}—Residence—Assessee in 
‘taxable territories during account year—Like- 
ihood of prolonged stay for at least three years 
—Finding as to residential status—Officer’s 
determination as to assessee’s intention— 
Whether to be subjective or objective.. 325 
———S. 10 (2) (vi-b}—Development rebate— 
Conditions for grant—Debiting to profit and 
floss account—Crediting to reserve account— 
Essential conditions—Failure of compliance, 
‘disentitles allowance—N entries not 
made in accounts—No power in Appellate 
Tribunal to direct rewriting entries 67 
——S. 10 (2) (xi}Firm—Term, no dissolu- 
tion on death, retirement or insolvency of 
‘partners—Bad debt—Claim to write off dis- 
allowed as premature in particular assessment 
year—Firm enlarged by addition of members 
by agreement under d , hota 
new entity—Entitled to rights and liabilities of 
firm originally constituted—Claim to set off 
amount as bad debt made by enlarged firm in 
later year—Allowable .. 452 


——S. 10 (2) (xv}—legal expenses—Firm 

‘with family members as partners—Suit by a 

member for declaration of exclusive title to the 

of firm in defending the suit— 

‘Whether for protecting against prejudicial 

claims or jeopardising profit-making ability of 

the business zS 61 

——S. 10 (2-A}_Income-tax..Act-(Centril 

Act XLII of 1961), S-4b.(4) 4 Tradingcliability 
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INCOME-TAX ACT (1922)—(Gontd.) ¢ 


———Ss. 22 (1) and 34 (3}—Back assessment 
pursuant to finding of appellate authority— 
Notice of back assessment—Whether could be 
dispensed with—Volun return filed after 
four years—Whether valid—Assessment based 
on such return—Whether valid .. 467- 


——Ss. 23-A, 28 (1) (c}—Undistributed In- 
come—Profits of company—Claim for allow- 
ance of amount alleged to be trading loss— 
Trading loss found to be sham and bogus— 
Adding back to profitsts—Determination of 
reasonableness of a larger dividend—Addition 
necessary—Penalty—Deliberate furnishing of 
inaccurate particulars—Return of income with 
claim for allowance of bogus trading Joss— 
Penalty legal .. 500 


———S. 25-A—Hindu undivided family— 
Partial partition—No actual division by metes 
and bounds—Proper mode of assessment— 
Interest in partnership business—Partition, how 
effected—Entries in accounts, whether conclu- 
sive fact or law—Whether there is ee 


————S. 26-A and rule 2 of the Rules—Regis- 
tration of Firms—Existing firms, registered 
under Partnership law or registration law, or 
not—Firms coming into existence during pre- 
vious year—Application for registration under 
income-tax law—Rule providing for different 
periods—If offends eguality clause .. 318 


INCOME-TAX APPELLATE TRIBUNAL 
RULES (1946), R. 24—Provision for dismissal 
of appeal for default of appearance—Conflicts 
with S. 33 (4) of the Income-tax Act (XI of 1922) 
and is ultra vires ge 97 


INDUSTRIAL DISPUTES ACT (XIV OF 
1947), S. 12—Conciliation Officer—Role in 
settling industrial disputes—Union representing 
majority of workers and Management—Bona 
fide settlement of dispute with the help of Con- 
ciliation Officer—Settlement binding on all 
workers—Settlement of dispute with the help 
of Conciliation Officer and settlement without 
his help—Distinction, in binding nature of— 
Public utility service and non-public utility in- 
dustry—Commencement and procedure in 
conciliation proceedin Distinction—Public 
utility service—Notice of strike, not a condition 
precedent for an industrial dispute to arise— 
S. 20 (1)—Fiction as to the date of commence- 
ment of conciliation proceedings .. 357 


INSURANCE ACT (IV OF 1938), as amended 

by Act (XIU of 1941), S. 45— Burden . efirpr 
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GENERAL INDEX, 5 


ANTERPRETATION OF STATUTES— 
(Contd.) 
Meaning of words—Definitions in the 
Act—If guide—External aids—if permis- 
sible oi 177 
Meaning of words—-Retrospective opera- 
tion—Amending Act—Section introduced by 
adding capital letter to same—If complementary 
or independent rule—Statute creating right 
but not providing machinery——Remedy BS 


parties 

Meaning of wołds—Surplusage—Pre- 
sumption of—Alteration of existing law—In- 
ference of—Fictions—Use and effect ‘of— 
Principles (F.B.) 519 
—_—§—Rule-making power—If includes oe to 
prescribe limitation 223 


Taxing statutes—Rule of ae oor 














LANDS—Artificial irrigation channel running 
through patta lands—Presumption is that it 
‘belongs to the pattadars and is not a poram- 
bok er of land on other side of main 
channel—Has no righ to drain excess water 
into the artificial channel by syphon oe. “TOT 


LAND ACQUISITION ACT (I OF 1894), 
as amended by Act (XXXI of 1962), S. 40 ( ) 
{aa)—Applicability and scope—Acquisition for 
pees for establishing factory, office canteen, 
étc.—Notification under section 4 and inquiry 
and report by Collector under section 5-A and 
Notification under section 5—-Amending Act 
coming into force subsequently—Effect of— 
Pr ure to be followed—Part IJ and Part 
VO—Applicability .. 369 


LEGAL PRACTITIONER—Appearance fot 
‘two parties whose interests are likely to conflict 
propriety 336 
LETTERS PATENT (MADRAS), Cl. bi 
Judgment—Order of Single Judge granting 
‘leave to gue in forma pauperis—If “ judgment ” 
against which an appeal is maintainable under 
‘Cl. 15 of the Letters Patent (Madras)... 285 


LIMITATION ACT (IX OF 1908), S. 22— 
Impleading of party—When limitation com- 
mences as against such party .. 138 
Arts. 44 and 144—Applicability—Aliena- 
tion of joint family property by manager— 
Guardian of minor coparceners, eo nomine 
party to transaction—Suit to recover property 
on minor attaining majority—Art. 144 applies 
—Art. 44—Applicability to alienation of ex- 
clusive property of minor only . 123 
—Arts, 115, 116 and 120—Applicability— 
“R >_Meaning—Mortgage deed regis- 
tered in Burma after its separation from 
India— Suit on personal covenant in Indian 
Court—Limitation applicable—Starting point— 
Foreign contract—Suit in India—Law to be 
applied—General Clauses Act, S. 3 (49).. 
Arts. 144 and 148—Usufructuary mort- 
gage—-Co-mortgagor redeeming and entering 
possession—Action by non-redeeming co- 
mortgagor for redem ow partition and pos- 
gession—Not a suit for possession—Period of 
Jimitation—Sixty years Tom the date of original 
mortgage available as Pe po Art. 143 


Arts. 166and 181—Applicability.. 229 
(1964)'2 MIL J—E 











LIMITATION ACT (1908)—(Contd.) 


Arts. 180, 181 and 183—Applicability 
—Decree for sale on mortgage in suit on Ori- 
ginal Side of High Court—Sale of properties in 
execution—Application by auction purchaser 
for delivery of possession—Limitation—Article 
applicable—Order for vacant possession fixing 
date for issue of warrant —Default of purchaser 
in payment of charges for execution of warrant 
resulting in lapse of warrant—Subsequent appli- 
cation for delivery—If revivor —Limitation 
—Revival or continuation of prior arp ragon 
—Essentials for—Remedy of purchaser . 267 


MADRAS AGRICULTURAL INCOME-TAX 
ACT (Y OF 1955), Ss. 5 (6) and 7—Asgricultural 
income—Assessee, lessee of agricultural lands 
of temple—Rent due, but unpaid by assessee— 
No accounts maintained by assessee—If de- 
ductible in the computation of income of 





assessee .. 145 
MADRAS AGRICULTURAL INCOME- 
TAX RULES, R. 10 145 


MADRAS .AGRICULTURISTS RELIEF 
ACT GV OF 1938), S. 13—-Debt incurred after 
the Act—Voluntary payments of interest at 
contract rate—Appropriation by creditor—No 
re-opening and re-apportionment 221 


as amended by Madras Act XXII 
of 1948) Ss. 13-A and LS ADPUADII 
Scope and effect of—Debts incurred prior to 
Act—Applicability of S. 13-A—“ Is incurred ” 
meaning of—Mortgage executed before 1938 
—Suit on after 1938—-Compromise decree in 
1950—Interest payable—Rate applicable— 
Procedure for scaling down—Section 19 re 
Applicability 
MADRAS BUILDINGS (LEASE AND E 
CONTROL) ACT (XXV OF 1949)}—Applicabi- 
lity—Structure on the property falling down and 
the suit property becoming only a vacant site— 
Forum for eviction proceedings 239 


————(as amended by Acts VIII of 1951 and 
XXVI of 1955)—Fixation of fair rent under— 
Considerations—Res judicata—If applicable— 
Assignee of leasehold rights—Right to apply for 
—Madras Buildings (Lease and Rent ARD 
Rules, Rules 8 and 11 


MADRAS BUILDINGS (LEASE AND a 
CONTROL ACT (XVII of 1960)—Applica- 
bility—Relationship of landlord and tenant 
essential—Joint endorsement in suit—Defen- 
dants to pay plaintiff certain sum of money for 
their occupation of house for six months— 
Amounts to be recovered in execution of decree 
—No jural relationship of landlord and tenant 
created .. 563 
——S§. 3 (3} Power to requisition—Lapses 
after seven days of receipt of notice of 
vacancy 166 
——S. 10 (2) Gi)—Use of TERTE Ta for 
residential purpose for non-residential purposes 
without consent of landlord—Acquiescence by 
landlord—Effect 288 
ae 10 (3) (a) Gii)—“ Landlord ” Land- 
rds partners in firm—If can apply for eviction 
me purpose of carrying on business of the 
partnership in the premises 132 


sae 10 O) KG Gii)—Scope—“‘ Carrying eS 
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MAD. BUILDINGS ETC. ACT (1960)— 
(Contd.) 


—-S. 14 (1) (6) Building bona fide required 
for demolition—tTests .. 147 


-—_—S. 14 (2)}—Landlord giving undertaking 
to demolish and reconstruct building and ob- 
taining order for delivery of possession—Vendee 
from such landlord—Right to execute the one 


MADRAS CATERING ESTABLISHMENTS 
ACT (XDI OF 1958), S. 2 (1), (11) and (12)}~— 
“Catering establishment’? — Essentials of— 
Association running hostel and canteen for 
members—Supply of food at cost price—Hostel 
and canteen if “‘ catering establishment ” under 
the Act se: TT 


MADRAS CITY MUNICIPAL ACT (IV 
OF 1949) as amended by Act (LVI of 1961), Ss. 
23, 24, 80 and 82—Municipal Administration— 
Machinery of—Constitution of Contracts Com- 
mittee—Effect of—Powers of Council and Com- 
mittees in relation to contracts .. 198 


——S. 53 (4}Construction and scope— 
If mandatory—First ordinary meeting—Meaning 
of—Councillor incurring forfeiture of member- 
ship by absence for three consecutive months— 
Effect—Power of Corporation to restore— 
When to be exe —Power to restore to 
be exercised—Rest6ration at meeting other 
than first ordinary meeting after period of three 
months—Legality—Section 42—Scope—Meet- 
ing held under—If ordinary meeting .. 380 


———S. 100 (i)—Adjacent buildings belong- 
ing to same owner—When can be clubbed 
together and assessed to annual valuation ‘as 
a single unit sa A 

———S. 138 and Schedule IV, R. 14—Appeal 
to Taxation Appeals Committee—Curable de- 
fects—Proper procedure for committee to 
adopt —Appeal filed in time by Advocate having 
vakalat but vakalat not filed with the appeal— 
—Appeal if could be dismissed as irregular. 165 


———S. 282 (1)—Applicability—Licence under 
—If essential for running an automobile re- 
pair shop ` Sü 39 


MADRAS CITY POLICE ACT (IU OF 1888), 
S. 65—Conviction under—Nature of proof 
required to sustain and onus .. 470 


MADRAS COURT-FEES AND SUITS 
VALUATION ACT (XIV OF 1955), S. 40 
—Applicability — Suit by son to recover 
possession of properties from mother who was 
in possession in pursuance of a partition with 
her son giving her a life estate—S. 40 is appli- 
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ARBITRATION ACT (X OF 1940), S. 8 and 
C.P. Code (V of 1908), O. 21, R. 58—Meaning 
of ‘Other Proceedings’ And “claim of set- 
off.” (SC) x: 72 
——S. 8 (3)—Scope—“ Other proceeding ” 
—Construction (S.C.) .. 37 


ARMS ACT (LIV OF 1959), Ss. 4 and 27— 
Possession of weapon and intention to use it for 
unlawful purpose—Absence of evidence as to 
intention—Committal order—Interference with, 
proper under section 561-A of Code of Criminal 

ocedure (V of 1898) ae 42 


BENGAL MONEY-LENDERS ACT (X OF 
1940), S. 35—O. 21, Rr. 64, 66 and 91, Civil 
Procedure Code (V of 1908) (S.C.) 10 


BIHAR STATE UNIVERSITIES (PATNA 
UNIVERSITY OF BIHAR, BAGALPUR AND 
RANCHI) ACT (BIHAR ACT XXVIII OF 
ay Prarie of Bihar Act, 1951 (XXVI 
of 1951)—Vires of S. 2 (4) SC) 2 70 


BOARD’S STANDING ORDER, Rule 156-A 
Proviso—Board of Revenue—Revision—Peti- 
tions applicant for the post of head man—Revi- 
sion to the Board of Revenue—Personal hear- 
ing to the petitions—Not necessary (S.C.) 39 


BOMBAY CIVIL SERVICES RULES, Rule 
50 (6)—Art. 309 of the Constitution (S.C.). 31 


BOMBAY DISTRICT MUNICIPAL ACT 
«UT OF 1901)—Bombay Municipal Boroughs 
Act of 1925—Bombay Provincial Municipal 
Corporation Act, 1949 (S.C.) .. 74 


BOMBAY IRRIGATION ACT, 1879—Govern- 
ment of India Act (1935), S. 175 (3) (S.C.). 9 


BOMBAY RENTS, HOTEL AND LODGING 
HOUSE RATES CONTROL ACT (LVII OF 
1947), S. 13 (1) (g) (hh}—Bona fide required by 
the Landlord—Meaning of ‘Premises’ and 
“ Occupies ’. (S.C.) .. 72 
CALCUTTA MUNICIPAL COMMITTEE 
ACT—The Calcutta Thika Tenancy Act, 1949 
—Definition of ‘ collusion’ (S.C.) .. 67 


C.P. AND BERAR INDUSTRIAL DISPUTES 
SETTLEMENT ACT (1947), S. 31—Rediction 
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ment—lIf reduction (S.C.) .. 63 
————Ss. 42 (1) (g), 41, 16 (3), 42 to 45—lllegal 
strike—Standing Orders—“ Rendered Hlegal” 
—“ Held illegal ’—Jurisdiction to decide ques- 
tion of legality or illegality of a strike. 

(S.C.) .. 34 
CHILD MARRIAGE RESTRAINT ACT 
(XTX OF 1929), S. 5—Performs, conducts or 
directs any child marria uest at the 
marriage, leading the bride to the place where 
the bridegroom was—Exhorting assembled 
women to chorus singing after tali was tied— 
Acts do not constitute offence (S.C.).. 53 


CIVIL PROCEDURE CODE (V OF 1908), 
S. 47 and O. 21, R. 90—Application to set aside 
sale—Furnishing of security by judgment- 
debtor—Judicial act, to be performed by 
Court at the time of admission of application 
—Officer returning application and requiring 
security—Order illegal (S.C,) .. 38 
———S. 66—Benam:—Bar of claim based on 
—Possession—A plea not raised in the pee 





and 372 of the Constitution (S.C.).. 

——S. 87-B—Requirement of consent of 
Central Government for suit against ex-Ruler 
of former Indian States—Validity. (S.C.). 28 
—S. 100—Second appeal—Alienation, if 
in fraud of creditors—Question of fact—No 
interference (SCJ: 51 
———Q. 2, R. 2 3} Scope. (S.C.).. 69 
CONFESSION—Circumstantial evidence es- 
tablishing guilt of accused for murder-—Confes- 
sion containing corroboration of broad truth of 
offence—But introducing right of private defence 
—Value (S.C.) .. 60 
CONSTITUTION OF INDIA iso. Art. 
14 and 15—Police Act (V of 1861). (S.C.). 23 
Art. 136—Special Leave to appeal against 
the judgment of Single Judge of the Madras 
High Court without leave to file a Letters 








Patent Appeal—If competent. (S.C.).. 12 
Art. 295 (2}—Rajasthan Ordinance No. 1 
of 1949 (S.C.) .. 21 





Art. 311—Powers of the District Collector 
in U.P.—Relationship of Master and Servant 
—Functions and duties of Tahvildars 
(S.C.) .. 15 
Art. 311 (2)}--Validity of Art. 9 (1) of the 
Pepsu Services R tions Vol. 1 as amend 
by the Governor of Punjab by the Notification 
dated 19th January, 1960 (S.C): 45 
CONTRACT-—Specific | Performance—Third 
party to contract—If and when could enforce 
the contract “a 43 
CONTRACT ACT (ŒX OF 1872), S. 23— 
Agreement against public policy for stifling 
prosecution (S.C.) .. 67 
CRIMINAL PROCEDURE CODE (V OF 
1898), Ss. 144 and 403, Penal Code (XLV of 
1860), Ss. 188, 323, 333 and sack with 149 





———S. 431—-Death of accused—Abatement 
of his appeal against conviction (S.C.).. 24 
———S. 514—Surety bond for appearance of 
accused—Conditions of bond—Penal in nature 
—To be strictly construed—Forfeiture. 

` (S.C.) .. 61 
CRIMINAL TRIAL—Conviction of accused 
—Accused preferring a jail appeal—Pending 
jail appeal, accused filing appeal through Ad 


CRIMINAL TRIAL—(Contd.) 


vocate—Dismissal of jail appeal without notice 
to Counsel—Appeal by Counsel, allowed— 
Reference (S.C.) .. 54 
———Conviction of an accused on the uncor- 
roborated testimony of a complainant—if the 
conviction could be sustained (S.C.).. 58 


Evidence—Meaning of the maxim falsus 
uno falu in omnibus (false in one thi g, false in 
everything) S.C.) .. 14 


———Oral dying declaration made imme- 
diately after occurrence—No time for or possi- 
atl oo ean can be acted upon— 
rroboration by subsequent recorded dyin 
declaration—Effect os x 44 


CUSTOM—Punjab — Inheritance—Preferen- 
tial heirs—Mixed properties ancestral and non- 
ancestral—Personal Law (S.C.) .. 33 


Punjab — Right of Pre-emption— 
Whether custom is included in “ laws in force ” 
in Art. 13 of Constitution (S.C.) .. 66 


DEFENCE OF INDIA RULES, Rule 30— 

Criminal Procedure Code (V of 1898), S. 491— 

Arts. 14, 21 and 22 of the col 
SC).. 1 


DEPARTMENTAL ENQUIRY—Principles of 
natural justice—Statement made by a person in 
enquiry of police officer—Imputa- 
tion of bad conduct—Person examined as wit- 
ness in the final enquiry—Opportunity to cross- 
examine witness afforded to police officer— 
Witness not adhering to earlier statement made 
by him—Enquiring Officer believing earlier 
Statement of witness—Principles of natural 
Justice, if violated Sie 77 


DISPLACED PERSONS (COMPENSATION 
AND REHABILITATION) ACT (LIV OF 
1954)—Displaced Persons (Claims) Act, 1950— 
Powers of the Central Government to revise 
the orders of the Regional Settlement Com- 
missioners—Rules under Act (LIV of 1954) 

(S.C.) .. 19 
DRUGS ACT (XXIII OF 1940) and the Rules 
framed there under—S. 18 and R. 46—Pro- 
secution under—Duty of prosecution to prove 
ee the statutory precautions have been D 
ELECTRICITY ACT (1910)—Electricity (Sup- 
ply) Act (1948)—Bombay Electricity (Surcharge 








Act, 1946)—Electricity (Supply) Act 1948, as 
amended by Act (CI of 1956), Ss. 57, 57-A, Sixth 
Schedule (S.C.) i. 36 


EMPLOYEES’ STATE INSURANCE ACT 
(XXXIV OF 1948), S. 1 o ag 


ESSENTIAL SERVICES MAINTENANCE 
ORDINANCE (I OF 1960), Ss. 3 to 5—Art. 19 
of the Constitution S.C.) .. 29 


EVIDENCE ACT (I OF 1872), S. 30—Confes- 
slon by a Sieger are value. 

SEF as 3 
———S. 123—“ Head of department ”—Per- 
sonnel Officer under Railway Establishment 
Code—If can claim privilege (S.C.).. 1 
———Ss. 123 and 163—Plea of res judicata— 
Requirements of an affidavit—Claim for pri- 
yllege of documents (S.C.) .. 20 


FACTORIES ACT (LXIII OF 1948), Se 2 (m) 
(D, 60 (1), 63, 117—Protection under for acts- 
done—Conditions for availability (S.C.). 65 


FOREIGNERS ACT (XXXI OF 1946) (as. 
amended by Central Act) CXI of 1957), Ss. 3 
and 14—-Scope (S.C.) .. 30: 


FOREIGN EXCHANGE REGULATION 
ACT (VI OF 1947), S. 19 and 4, 23, 19-A— 
Power to detain documents seized. (S.C.) 66. 


FOREIGN JURISDICTION ACT (XLVI 
OF 1947), Arts. 372» 366 (10) of the Constitu-- 
tion—Meaning of existing Law—Is Sanad a 
Law (S.C.) .. 15 
FOREST ACT (XVI OF 1927), S. 26 (1)—- 
Meaning of the Reserve Forest—Part ‘C?’ 
States (Laws Act, 1950)—Merged States (Laws. 
Act, 1949)—Tripura Forest Act of 1257 
(T.E.) (S.C.) .. 74- 


HINDU LAW —Joint family—Alienation— 
Benefit—Purchase of new land by sale of ances-- 
tral land—Convenience of cultivation, lying in: 
continguous block, situate in place where famuly- 
had to reside—Admitted factors disclosing. 
ponte ence and burden of proof of san 
t bea 
Joint family property—-Test—Nucleus— 
Necessity—Partition—Karta—When liable to. 
account (S.C.) .. 35 
Release by one coparcener of his right to 
share in a partition of joint family property if” 
binding on his sons $a 41 
HINDU MARRIAGE ACT (XXV OF 1955),. 
S. 12 (2) (6)}—Petition for annulment 








of marri- 
age—Evidence—Admission of ies—If . can. 
be acted upon S.C.) .. 27 


HINDU RELIGIOUS AND CHARITABLE 
ENDOWMENTS ACT (I OF 1927)}—Right of” 
co-trusteeship upheld in favour of respondent 
by High Court—Direction by the Deputy 
Commissioner to afford facilities to respon- 
dent to discharge his duties—Notice to the 
other trustee—Not necessary—No violation of” 
principles of natural justice—General power of” 
Deputy Commissioner to pass suitable orders. 
—Question of limitation, and as to qualifica- 
tions of trustee—Question of fact, not to be 
agitated in writ proceedings Zs 49 


HYDERABAD MEDICAL PREPARATIONS: 
AND SPIRITUOUS RULES (1345-F), R. 36: 
—~Repealed by 1956 Rules under Medicinal and 
Toilet Preparations (Excise Duties) Act, 1955: 

l (S.C.) .. 28' 
INDUSTRIAL DISPUTE—Bonus—Full Bench 
formula (S.C.) .. 34' 


INDUSTRIAL DISPUTES ACT (XIV OF 
1947)—Reduction of wages of employee under: 
the agents—Relationship of Master and Ser- 
vant—Factories Act (LXIII of 1948)—Madras- 
Shops and Establishments Act (S.C.).. 64 


——-S. 18 (b) as amended by Act XXXVII 
of 1956 and amended S. 18 (3) (6)—S. 10 (1) 
—Additional parties whether necessary or 
not (S.C.) .. 45 


———Ss. 25-FF and 33-C (2)—Partnership— 
Conductor under—Dissolution of firm—Con- 


ductor taken by other partner—No change in 
employment or employer (S.C) .. 3> 


INDUS. DISPUTES ACT (1947)—({Contd.) 


———— S. 36-A — Interpretation of Award— 
Award fixing wage es—Extra allowance al- 
ready given by Management—lf covered by 
the Award—Question relates to interpretation 
of Award—Order of Tmbunal that Manage- 
ment is not entitled to stop the aHowance— 
In excess of the scope of section (S.C.).. 47 


INDUSTRIAL ENQUIRY STANDING OR- 
DER, R. 22 (viii}—Principles of Natural 
justice. (S.C.) .. 37 
INSTITUTE OF TECHNOLOGY ACT (LIX 
OF 1961), Cl. 9 of Statute 13—Probationer in 
the employment of the Institute—Non-obser- 
vance of mandatory rule in discharging em- 
ployee—Power of Court to declare the action 
a nullity—Enquiry into fitness of probationer 
for further employment—Procedure in enquiry 
into misconduct etc. prescribed under the 
statute, need not be adopted” .. 58 
JURISDICTION OF SUPREME COURT 
UNDER ARTICLE 136 OF THE CONSTITU- 
TION (S.C.) .. 2 
LAND ACQUISITION ACT (I OF 1894), 
Ss. 4, 5-A and 6—Notifications for acquiring 
land under—Specification of the extent neces- 
sary——Errata notifications after the two notifi- 
cations under Ss. 4 and 6 to acquire a larger 
extent than already specified—Validity.. 56 

Ss. 4 to 6 and 17—Public purpose— 
Test (S.C) .. 3 
-——--S. 5-A—Objection to the acquisition 
made by the claimant—Claimant not heard in 
person in regard to his objection—Validity ot 





acquisition proceedings 

—— Ss. 40 and 41 amended by (XXXI of 
1962)—Vires—Scope—Arts. 14, 19 and 31 of 
the Constitution (S.C.).. 8 


LIMITATION ACT (LX OF 1908), Art. 139— 
Action by landlord for recovery of possession 
from tenant—Sale by heirs of lessee after deter- 
mination of a term lease—Suit by heirs of land- 
lord—Determination of tenancy—Starting point 
for limitation (S.C.) . 76 


MADHYA PRADESH MINIMUM WAGES 
FIXATION ACT (XVI OF 1962)—Minimum 
Wages Act (XI of 1948)—Art. 19 of the Constitu- 
tion of India (1950) (S.C.) a 69 
MADRAS AGRICULTURAL INCOME-TAX 
ACT (V OF 1955)--Company in liquidation— 
Company formed for raising causarina planta- 
tion in its lands and realising income from sale 
of casuarina—Sale of casuarina by liquidator 
subsequent to liquidation—Realisation sale or 
sale in a trading activity—Assessability to 
agricultural income-tax (S.C) .. 50 
———-Ss. 5 (e) and 5 (k)—Expenditure laid out 
or expended wholly and exclusively for the 
of land—Interest paid on borrrowals 

spent on the land—Allowable deduction— 
Salaries and wages, pumpset and oil engine 
maintenance, etc., not expenses on the land 
(S.C.) .. 56 

———Ss. 29, 34, 54--Order of Officer declin- 
ing to accept the case of partition set up by 
assessee—Assessee preferring a revision to 
Commissioner instead of an appeal to Assistant 
Commissioner—Order rejecting frevision made 
by Commissioner—Revision to High Court— 


k MADRAS AGRL I. T. ACT (1955}—(Contd. ) 


Order of Commissioner, not an order ‘ enhanc- 
ing the assessment or otherwise prejudicial to 
assessee ’—Revision not maintainable.. 53 


MADRAS BUILDINGS LEASE AND RENT 
CONTROL ACT (XVIII OF 1960), S. 10 (2) 
(ii) (a}Sub-letting—Test to decide .. 45 
——S. 10 (3) (a) and Madras City Tenants 
Protection Act (II of 1922), S. 9—Mutual 
effect—Jurisdiction of Controller—If ousted 
by defence under City Tenant’s Protection Act 
—Madras City Tenants Protection Act (I 
of 1922), S. 9—-When to be invoked .. 41 


MADRAS CINEMAS (REGULATION) ACT 
(IX OF 1955) and the Rules thereunder—S. 5 
and R. 35 (3)}—Certificate from the police 
authority before granting to a licence—Need 
for—Scope of ae 60 
MADRAS CITY MUNICIPAL ACT (IV OF 
1919), Ss. 3, 236, 362, 234 (1) (6)}—Building— 
Definition—If would include a compound wall 
—Construction of a compound wall alone 
less than eight feet in height—Permission of 
Commissioner, if and when necessary 54 


———S. 110, Sch. IV, Part II, R. 7—Tax on 
Company transacting business in Madras 
—Place of head or principal office of company 
—Liable to tax under the proviso to Rule 7, 
if head or principal office is not situate in 
Madras—Burden of proof sg 5i 
———S. 303—Private market owner and 
stall-holder—Nature of relation between— 
Landlord and tenant or licensor and licensee— 
Meaning of word rent—Easement Act (V of 
1882), S. 62 (c) (S.C.) .. 5 


MADRAS CITY POLICE ACT (M OF 1888), 
S. 65—Prosecution under—Onus of proof. 
ss 59 


MADRAS CITY TENANTS’ PROTECTION 
ACT (IlI OF 1922) as amended by Madras 
Act (XTX of 1955), Arts. 19 and 31 of the ° 
Constitution (SC): 9 


MADRAS COURT-FEES AND SUITS 
VALUATION ACT (XIV OF 1955), Ss. 37 (1), 
37 (4) and 35 (1)—Joint family properties 
—Arbitration award and oral partition—Minor 
plaintiffs not parties—Need not ask for setting 
aside award and oral partition—Plaintiffs out 
of Tice aces payable under S. 
37 (1) Relief of accounting—Incidental and 
for ascertaining properties available for parti- 
tion—No Court-fee payable on relief of ac- 
counting a4 57 
MENT OF FAIR RENT) ACT (XXIV OF 
ACT OF 

1956)—Madras Cultivating Tenants Protec- 
tion Act (XXV of 1955)—Powers of the High 
Court under S. 115, Civil Procedure Code 
(S.C.) .. 22 


MADRAS CULTIVATING TENANTS PRO- 
TECTION ACT (XXV OF 1955), Ss. 2 (a), 4-B 
—Cultivating tenant—Implied tenancy agree- 
ment—Tenant allowed to carry on personal 
cultivation on payment of rent—-Non-execution 
of lease deed—Tenant not disentitled to the 
benefits of Act es 57 


——S. 3 (4) (a} Petition for eviction on the 
ground of non-payment of rent—Nature of 


MAD. C. T. PROTN. ACT (1955)—(Contd.) 


order by the Revenue Divisional Officer— 
Time for payment granted coupled with a de- 
fault clause—Propniety ee 42 
MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920), S. 353 (a)—Sanction under 
—When required—Accused, a Municipal Coun- 
cillor hurling a chair at another at a meeting of 
the Council—Sanction to prosecute—If neces- 
sary vi 59 
MADRAS ESTATES ABOLITION AND CON 


: 
4 


VERSION INTO RYOTWARI ACT (XXVI' 


OF 1948), S. 11—Grass patta only in favour of 
petitioners—Conversion of land into tank— 
If petitioners entitled to ryotwari patta .. 41 
——-S. 12 and Madras Estates Land Act 
(I of 1908), Ss. 3 (10), 3 (16) (a)}—Land not 
constituting tank-bed land—lIf ryoti or private 
Jland—Proof—Proof on the basis of the defini- 
tion of * private land ’—Adverse possession by 
landholder from the commencement of Act of 
1908—Not the only test 62 


MADRAS ESTATES LAND (REDUCTION 
OF RENT) ACT (XXX OF 1947), S. 3-A— 
Application by landholder that lands are non- 
ryoti—Iruwaram lands at PAREO Oe 
a 3 


MADRAS ESSENTIAL ARTICLES CON- 
TROL AND REQUISITIONING (TEM- 
PORARY POWERS) ACT (XXIX OF 1949) 
—Defence of India Rules, R. 81 (2)—Arts. 14 
and 19 of the Constitution vs on U20 
MADRAS GENERAL SALES TAX ACT 
(A OF 1959) E Agee of Ta E 
Article 286 (1) (a}—Agreement of sale wit 

buyers outside the State of Madras—Despatch 
of documents of title to Bank outside the 
State at buyer’s request—‘ Outside State’ sale 
—State of Madras cannot levy tax 48 


———Consolidated sale price—Sales tax not 
separately shown in the bills issued by dealer 
—Whole price includible in the turnover— 
Rule 18-A under Act of 1939—Groundnut 
conyerted into oil and sold—Rebate on the 
sales of oil—Act of 1959 coming into force 
in the year of conversion—No provision for 
rebate in 1959 Act—Assessee held not entitled 
to rebate F 55 
Electrical goods--Turnover including part 
taxable at six per cent representing first sales 
and part taxable at two per cent. representing 
subsequent sales—Apportionment by assessee 
accepted—Sale of goods purchased from out- 
side to State of Pondicherry buyers—Claim for 
exemption for that turnover ; 60 


———Sale of zari embroidered designs on silk 
cloth—-No material either supplied by the 
customer or by the dealer who supplied it for 
he benefit of customer—Not a works contract 
but sale of finished embroidery products—No 
sale of silk cloth within Item 4, Sch. II—No 
sale of zari also within Item 19 of I ee 
——S. 12 (2), ()Scope—Failure to sub- 
mit return within prescribed period—aAssess- 
ment on best judgment basis, mandatory— 
Levy of penalty also proper—Assessment year 
1958-59-—Penalty under Act of SESE 
ble p 





es 


MADRAS HINDU RELIGIOUS ° AND 
CHARITABLE ENDOWMENTS ACT (XIX 
OF 1951}—Scope—Arts. 13 and 19 of the 
Constitution (S.C) .. 75 


MADRAS HINDU RELIGIOUS AND. 
CHARITABLE ENDOWMENTS ACT (XXU 
OF 1959), S. 64—Power of Deputy Commis-- 
sioner to settle schemes—Endowment of a 
temple—Temple and the properties’ of endow- 
ment situate at different places—Jurisdiction 
of Deputy Commissioner—Situation of pro- 
perty, the deciding fåctor ie 

——S. 101 (1) (b}—“ Person claiming posses- 
Sion in his own tight ”—Scope of 48 
MADRAS LAND REFORMS FIXATION 
OF CEILING ON LAND ACT (LVOI OF 
OF 1961), S. 5 and 50 read with Sch. I, Arts.. 
14, 19 and 31 (2) of the Constitution—Kerala 
Agrarian Relations Act, 1961 16: 


MADRAS LIGNITE (ACQUISITION OF 
LAND) ACT (XI OF 1953)—Land Acquisition 
Act (I of 1894)—Art. 31 of the Constitution of 
India (1950}—Constitution (Fourth Amend- 
ment) Act, 1955 (S.C.).. 25 
MADRAS PANCHAYATS ACT (XXXI OF 
1958), Ss. 42, 43—Devolution of functions of 
Executive Officer on President of Panchayat 
—No powers to grant licence, while acting as. 
Executive Officer—Section 147 (1)(i)—Inspector- 
—Power limited to suspend or cancel, etc.— 
No power to pass such orders as he might 
think proper re 50° 


———Ss. 147, 152—Suspension or cancella-- 
tion of no-confidence resolution passed by 
Panchayat on the ground of failure to give 
notice as prescribed—Power of Inspector— 
No fresh notice of motion required 52 


MADRAS PROHIBITION ACT (X OF 1937),. 
S. 4 (1) (@)—Transporting bottles of brandy— 
What constitutes PP 47 
———S. 4 G) G)—Testimony of police officer 
smelling breath of accused for liquor—Convic- 
tion based on—Sustainability oe 48: 


MASTER AND SERVANT—Clerical and 
subordinate staff—Age of retirement—Com-— 
pulsory retirement—Pension Insurance Schemes. 

(S.C.) 33 
MINERAL CONCESSION RULES, 1949— 
Mines and Minerals (Regulation and Develop- 
ment) Act (XLII of 1948)—Jurisdiction of the 
High Court under Art. 226 for issuing a writ of 
certiorari (S.C.) .. 19' 
MOTOR VEHICLES ACT (IV OF 1939) 
and Motor Vehicles Rules (1940), Rule, 
294-B—Power of exemption from provisions of 
Rules framed under Chapter IV of the Act— 





Power relates to vehicles and not to route. 78 
———S. 43-A—Madras Amendment Act XX 
of 1948 (S.C.) .. li 


———S. 57 (3) and 57 (5)—No representation by 
petitioner pursuant to notification for varia- 
tion under S. 57 (3}—No right to be heard by 
Tribunal in revision under S. 57 (5}—Natural' 
justice—-No principle involved or violated. 78 


MYSORE GENERAL SERVICES (REVENUE 
SUBORDINATE . ‘BRANCH) RECRUIT- 
MENT RULES, :.1959—State Reorganisation 
Act—Art. 31f (2) of the-Constitution—Art. 16 
of the Constitution re 36 


MYSORE HOUSE RENT AND saN 
MODATION CONTROL ACT (1951(, S 

(2) (ix) and (x}—Reasonable and bona de 
requirement—Finding as to bona hae 
open to interference ın revision (S.C.) . 29 


ont aes TOWN MUNICIPALITIES Ae 
24 (1) (a) . 27 (3) proviso to S. 23 (9), S. 
4 ae (a) and 36—Art. 320 of a Duane 


PARTNERSHIP ACT (Lx OF naa S. 22— 
Scope 45 


—S. 30 (5)—Provincial cone Act 
(V of 1920)—Minor as partner (S.C.).. ` 76 


PAYMENT OF WAGES ACT e of me 
S. 2 (vi —“ Wages ” (S.C.) .. 


PENAL CODE (XLV OF 1860), S. n 
charge of “ having commi an offence” 
—If includes charge of having committed 
contempt of Court (S.C) 27 


———S. 299—Possibility of life of person 
being saved by expert treatment—No miti- 
gation of offence 44 


S. 302 read with S. 34—Scope—Ss. 99 
and 103—When attracted (S.C) .. 5 


———S. 302 read with S. 149—Murder by 
members of unlawful assembly—Death sentence 
—Confirmation—Duty of High Court—Cri- 
minal Procedure Code (V of ar Ss. 374 
and 375 (S.C.) . 4 
——S. 353—Intercepting cattle distrained 
contrary to law—If an offence bi 43 
——S§. 361—Kidnapping from lawful guar- 
dianship—Female under eighteen = 
to determine age 61 


———Ss. 415, 419, 420 and 465—Ss. 241, 264, 
266, Government of India Act, 1935—Art. 
320 of the Constitution (S.C.).. 30 


Ss. 449 and 307/34—Scope(S.C.). 26 


—_—-S. 467 read with S. 34 and 471 and S. 
467 read with S. 109—Scope (S.C.).. 25 


POST OFFICE ACT (VI OF 1898), Ss. 52, 53 
and 55—Meaning of words “ willful and will- 
fully”. (S.C.) . 46 





PREVENTION OF CORRUPTION ACT 
(II OF 1947), S. 6 (1) (a}—Sanction of Central 
Government under S. 197, Criminal Procedure 
Code (V of 1898)—Privilege in respect of 
certain documents claimed by Central Govern- 
ment—Rules of Allahabad High Court re- 
garding service of notice of despatch of record 
to the Supreme Court on Advocate of the 
parties—Article 134 of the Constitution— 
Condonation of delay in filing appearance and 
Statement of Case—Final Order under Art. 
134 (S.C) .. 66 


PREVENTION OF FOOD ADULTERA- 
TION ACT (XXXVII OF 1954), S. 7 read with 
S. 16 (1) (a2) G@—Minimum standard prescribed 
by the Rules—Validity—Burden of proof. 6 


———Ss. 7 (1), 16 (1) (a) @ and (ii)—Inordi- 
nate delay in analysing butter—No satisfactory 
explanation—Increase in moisture content— 
No proof that it was due to other than natural 


causes—Accused entitled to benefit of eu 


E OF FOOD ADULT ACT (1954)— 
—_——S. 17 (1)—Company in existence on date 
of offence—Subsequent dissolution—Adultera- 
ted ico cream—Deficiency of fat content to the 
extent of 71 per cent—Addition of coal tar 
= Sg permitted under rules—Conviction 
upheld 38 
PROBATION OF OFFENDERS ACT (XX of 
1958), Ss. 3, 4, 6 and 11—Scope (S.C.) . 65 
PUNJAB PRE-EMPTION ACT, 1913 (as 
amended by Act (X of 1960)—Validity of S. 
15 (2) (6}—Hindu Succession Act (XXX of 
1956)—Meaning “Son or daughter” (S.C.). 23 
RAJASTHAN—Mortgage—Transfer of Pro- 
perty Act (IV of 1882) not applicable— 
Equitable doctrine of mortgagor equity of 
redemption inspite of a clog created on such 
equity by stipulation] in the mortgage deed. 

S.C 75 


RAJASTHAN JAGIRDARS?’ spr REDUC- 
TION ACT (IX OF 1957), Ss. 2 (e) 5 and 7(2)— 
Arts. 14 and 31 of the Constitution (S.C). 18 


REHABILITATION RULES, 1955—Art. 14 
of the Constitution (S.C) sx 21 


REPRESENTATION OF PEOPLE ACT (X 
(XLIII OF 1951), Ss. 7 (d) and 123—Candidate 
below 25 years of age—Burden of proof— 
Art. 137 of the Constitution of India ea 
Evidence Act (I of 1872), S. 35 (S.C.).. 


—S. 7 (d)—Mining Lease—State ae: 
ments right of pre-emption under clause 21 
of the Covenant (S.C.) .. 73 
———-S, 123—Language question—Propaganda 
—If corrupt practice S.C T 
———S. 123 (3}—Meaning of word “ Panth ” 
in election posters (S.C.) . 68 
REVENUc RECOVERY ACT (l OF 1890), 
S. 8—Distraint order in contravention of pro- 
vision—Validity 43 


SEA CUSTOMS ACT (VIII OF 1878), S. 52-A 
—Validity—A pplicability—Confiscation of ves- 
ae 14, 19 and 31 (1) yea Constitu- 

C 2 


se 167 (8)—Goods brought from Karai- 
kal into India by land—Confiscation and penalty 
in ignorance of Notification of 1955 made 
under the Act—Order cannot be supported on 
foot of Notification in reply to rule nisi— 
Exceptions contained in the Notification—No 
opportunity for defence under the exceptions 
—Misplaced onus of proof—Order vitiated 
—Writ of certiorari ie 49 


———-Ss. 167 (8), 171 to 173, 182—Scope— 
Offence in respect of goods in proceedings 
under the Act—Burden of proof on the De- 
partment—No evidence that person was con- 
cerned in import of goods in question—No 
order for personal penalty can be passed— 
Confiscation of goods—Goods, if imported in 
contravention of restriction or aa 
Burden on Collector 39 


——Ss. 167 (8) and 183—Jurisdiction of High 
Court under Art. 226 (S.C.) 12 


SHRI JAGANNATH TEMPLE ACT (I OF 
1955), Arts. 14, 19, 26, 27, 28 and 31 of the 
Constitution—The Puri Shri eae Temple 
(Administration) Act (XIV of 1952) Orissa 
Hindu Religious Endowments a U of 
1952) (S.C.) .. 10 


SPECIFIC RELIEF ACT (I oe Ra S. 23— 


of contract by assignee of vendor—When 
sustainable is 52 
TRADE MARKS—Proof that mark is not 
dikely to deceive or confuse—Not identical with 
or closely similar to rival mark—Dissimilarity 
cor resemblance—Each factor, not to be taken 
iby itself—Effect of totality, the true test. . 57 


TRADE AND MERCHANDISE MARKS 
ACT (XLIII OF 1958), S. 79—Selling goods to 
which a false trade mark or false trade descrip- 
tion is applied—Reyistration of trade mark 
or description not necessary—Unregistered 
mark—Proof of title by prior use and distinc- 
tive mark of goods. 43 
———-S. 136 (4)—Passing off actions in aedo 
Courts—-Pending suits at the commencement 
of the Act—Saving provision—Passing off— 
Whole get up of offending liable or mark to be 
looked at—Not isolated portions—Words 
apowoon’ and ‘Thangamani’—Visual and 

E similarities—Misleading ordinary pur- 
«chaser 77 
TRANSFER OF PROPERTY ACT av OF 
1882), S. 53—Transfer in fraud of creditors— 
Hindu 
Women’s Right to Property Act (IV of 1938)— 
Surrender by widow in lieu of maintenance— 
Af a transfer W 51 


T. P. ACT(1882)—(Gontd.) e 
——S. 58—Mortgage by de Pao of title- 
deeds—Constructive delivery of documents— 
Sufficiency 7 
———§. 63-A—Mortgaged Eua of 


improvements —Mortgagor agreeing to pay 
costs of improvements —Contract to contrary— 


Section inapplicable a6 78 
———— S. 76—Redemption of usufructuary mort- 
gages—sS. 90 of the Trusts Act (S.C.).. 63 


U.P. FORESTS ACT (VI OF 1949), Ss. 15, 28, 
29--Criminal Procedure Code (V of 1898 D; 
Ss. 349, 530 (p) (S.C.) . 


UNITED STATE OF GWALIOR- INDORE 
MALWA (MADHYA BHARAT) REGULA- 
TION OF GOVERNMENT ACT (I OF 1948), 
—Art. 295, 278, 372 of the Constitution of 
India—Part B State of Madhya Bharat—Effec; 
of Orders of Absolute Rulers—Government of 
India Act (1935), S. 175 (S.C) . 74 


WEST BENGAL CRIMINAL LAW AMEND- 
MENT (SPECIAL COURTS A (XXI OF 
1949) Penal Code (XLV of 1860), Ss. 409, 
and 161 read with 116—Criminal Law Amend- 
ment Act (XLVI of 1952)—Criminal Procedure 
Code (V of 1898), Ss. 226, 227 (S.C.).. 14 


WILL—W1l prepared in circumstances arous- 
ing suspicion—Duty of propounder (S.C.). 17 
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ERRATUM. 


In (1964) 2 M.L.J. 462, Kaltappa Chetttay v. G.I.T., Madras for the foot-note 
(*T.C. No. 126 of 1960 dated 3rd September, 1964) substitute the following :-— 


* T.C. No. 111 of 1962. 24th July, 1964. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


Presenr:—B.P. Sinna, Chief Justice, P.B. GAJENDRAGADKAR, K.N. WancHoo, 
K.G. Das Gupta AND J.C. Saan, JJ. 


Anant Prasad Lakshminivas Ganeriwal .. Appellant* 
J. 
The State of Andhra Pradesh and others -» Respondents, ete. 


Hyderabad Endowments Regulations, (1940)—Trust in Andhra Pradesh—Trust pro ty in Madhya Pradesh 
and Trust regisisred under the M. P. Act (yey of 1951)—Furisdiction of Andhra Pradesh Lae to enact 
laws tr respect of the trust. 

Part B States (Laws) Act, (1951), section 6—Repsal of the corresponding law—FExtension of Charitable 
Endowments Act (VI of 1890) and Charitable and Religious Trusts Act (XIV of 1920)—Effect and extent of repeal, 


Constitution of India, (1950), Article 14—State of Andhra Pradssh—Two laws in respect of religious endow- 
menis—Articls 14, not violated —Articls 19 (1) (f)—Hyderabad Endowments Regulations—Registration of 
Endowments—If offend Article 19 (1) (f). 

Hyderabad Endowments Regulations, (1940)—Order removing the trustess in the instant case—Validity, 


Where the trust is situate in a particular State, the law of that State willapply to the trust, even 
though any part of the trust property, whether large or small, is situate outside the State where the 
trust ia situate. 

The registration of the trust under the Madhya Pradesh Act cannot be a bar against the enforce- 
ment of the relevant provisions of the Hyderabad Regulations because even if it may be eee rat or 
the purpose of management of the property in Madhya Pradesh to register this trust also in Madhya 

esh, that would not exclude the jurisdiction of the State of Andhra Pradesh to legislate with 
to this trust which is undoubtedly situate in Andhra Pradesh, though some property of the trust is in 
Madhya Pradesh. 

Charitable Endowments Act (VI of 1890) definitely excludes religious public trusts from it. 
The Hyderabad Regulations deal with two kinds of trusts, namely, public religious trusts and trusts for 
purposes of charity and public utility. A public religious trust, is specifically excluded from the purview 
of Act (VI of 1890). Therefore, whatever may be the effect of Act (VI of 1890), on that part of the 
Regulations which deals with public trusts other than religious trusts, thereisno doubt that the 
Regulations in so far as they apply to religious trusts, cannot be held to have been repealed by the 
application of Act (VI of 1890), to the then Part B State of Hyderabad, for the Den ioni when 
Ae deal with religious trusts, would not be a law corresponding to Act (VI of 1 eo 

As to the Charitable and Religious Trusts Act (XIV of 1920), it certainly applies to religious trusts 
as well as other trusts of a charitable nature created oe ee! ic purposes ; but a perusal of section 3 of 


this Act would show that it is confined to a very limit purposes and that purpose is to give power 
to any person having an interest in any express or-constructive trust created or existing for a public 
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urpose of a charitable or religious nature to apply to the Court within the local limits of whose juris- 
Aceon any substantial part of the subject-matter of the trust is situate to obtain an order directing the 
trustee to furnish the petitioner through the Court with particulars as to the nature and objects of the- 

trust, and of the value, condition, ement and application of the subject-matter ot the trust 
‘and of the income belonging thereto and also directing that the accounts of the trust shall be examined 
and audited. This is all that Act (XV of 1920) is concerned with. The rest of the provisions of the 
Act are ancillary to the main provision contained in section 3. The Regulations on the other hand 
are a much wider enactment and provide, for the compilation of a book of endowment, for the manage- 
ment of the endowed property, for the duties of trustees, for Beart over endowed property, and 
for the control of from the income of the property. None of these matters is comprised in Act 
XIV of 1920). erefore, the application of Act (XIV of 1920) tothe then Part B State of 

yderabad cannot be said to have repealed the Regulations by virtue of secjion 6 of the Part B States 
(Laws) Act, 1951. 


The State of Andhra Pradesh, as it came into existenee after the States Reorganisation Act, 1956, 
consists of two areas one of which came to that State from the former Part A State of Madras in 1953 
E other from the former Part B State of Hyderabad in 1956. These two‘areas naturally had different 

aws, 

In both parts of Andhra Pradesh there are laws with respect ta public trusts of religious nature, 
though there may be some differences in detail in their provisions. ‘The attack on the basis of viola- 
tion of Article 14 must be repelled in the present case on the ground of ‘ geographical classifica- 
tion based on historical reasons.’ . 


The provisions as to the compilation of book of endowments contained in sections 3 and 11 (except 
section 4 (b) of the Regulations) provide for registration of endowed property and for ing out the 
objects of the Act, namely, that the intention of endower may be carried out and the duties of the 
trustee may be discharged conveniently and efficiently for the benefit of humanity. These Regulations 
are clearly reasonable restrictions in the interests of the general public within the meaning of Article 
19 (5) of the Constitution and are conceived with the purpose of having correct information as to the 
endowments existing in the State so that their management may be carried out efficiently and for the 
benefit of humanity according to the terms of the endowments. These isions thereof ee 
section 4 (5) ) as to the registration of endowments are not in any way ultra vires the fundamental right 
enshrined in Article 19 (1) (f). 


The orders cannot be justified under rules 67 and 68, under the Regulations for the reasons that 
(i) no inquiry was held, (ii) the orders were not passed by the Minister of Endowments, i.s., the Govern- 
ment and a the removal] in this case is for a reason which is not permissible therein. Al] that the 
Director o dowments was entitled to do was to proceed to register the endowment, even if the 
trustee failed to appear in reply to that notice after making such inquiries as he thought proper and 
take such further action as may be justified by the other provisions of the Regulations. It was not 
open to him to pass the orders which amounted to ee of the trustee from trusteeship and taking 
over of the management of the trust by the Government. These orders must therefore be set aside 
as ulira vires the Regulations and the Rules assuming in the present case that the Regulations and the 
Rules providing for the removal of the trustee, are constitutional. 


Appeal by Special Leave from the Judgment and Order dated the 18th March, 
1960, of the Andhra Pradesh High Court in Writ Petition No. 358 of 1958 and 
petition under Article 32 of the Constitution for enforcement of Fundamental 


Rights. 


N.C. Chatterjee, Senior Advocate (Alladi Kuppuswami, T. Rama Chandra Rao 
and Ganpat Rat, Advocates with him), for Appellant (In G.A. No. 140 of 1962) and 
the Petitioner (In Petition No. 86 of 1960). 


P. Ramachandra Reddy, D.V. Sastry, T.V.R. Tatachari and P.D. Menon, Advocates, 
for Respondents 1 and 2 (In both the matters). 


The Judgment of the Court was delivered by 


Wanchoo, J.—The appeal is by Special Leave from the order of the Andhra 
Pradesh High Court. The appellant has also filed a writ petition and as the two 
matters are connected, they will be dealt with together. 


The appellant is Anant Prasad Lakshminivas Ganeriwal. He is also the peti- 
tioner in fhe writ petition and will hereafter be referred to as the appellant. The 
main respondents, who are also opposite partiesin the writ petition, are the State 
of Andhra Pradesh and the Director of Endowments, Hyderabad. They will be 
referred to hereinafter as the respondents. The appellant claims to be the sole 
hereditary trustee and Mutwalli of the temple of Shri Sitaram Maharaj Sansthan 
and the subsidiary deity Shri Varadarajaswami, situate at Sitaram Bagh, in 
Hyderabad. In the earlier part of the nineteenth century, an ancestor of the 
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appellant migrated to Hyderabad and carried on business there. He obviously 
prospered and in or about 1833 he built a temple at a cost of two lakhs of rupees 
and installed in it the idols of Shri Rama and other ancillary or subsidiary deities 
and consecrated the temple for public benefit and worship. In 1841, one Maharaja 
Chandulal, a Minister to the then Nizam, granted a jagir consisting of the villages 
of Akolee and Bordee in Berar for the upkeep and maintenance of the temple. 
Later, however, these villages were resumed by the Nizam and two other villages 
were granted instead to the temple. It appears that these two other villages were 
also resumed, and the,village of Bulgaon was granted to the temple in 1850. It 
also appears that though village Akolee was resumed, the resumption order was not 
carried out and that village continued in the possession of the temple, so that since 
1850 the temple has been in possession of the two villages for its upkeep and main- 
tenance. In 1853, Berar was transferred to the British Government of India by 
the Nizam and these two villages therefore came under the administration of the 
Government of India. In 1859, some doubts arose about the title of the temple 
to the villages and there were enquiries under the Berar Inam Rules. Pyentiall A 
it was decided that the title of the temple was good and the villages had been assigned 
with the rest of Berar to the Government of India for administration and that they 
had been granted in jagir for a religious object and their devolution was governed 
by Rule IV of the Berar Inam Rules. Thereafter Inam Certificates were issued 
with respect to these two villages in the name of Ramlal, son of Hargopal, who 
was described as the Manager of the jagirdar, Shri Sitaramji Maharaj of Akolee 
and Bulgaon. ‘The purpose of the jagir was mentioned as “ for charitable expenses 
of temple of Shri Sitaram Maharaj situated in the Sitaram Bagh, at Hyderabad.” 
In the twentieth century there was considerable litigation between the members 
of the family of the founder as to the right of management ofthe temple. Eventually 
it was decided in 1932 that Lakshminivas Ganeriwal, father of the appellant, was 
to be the manager of the jagirdar, and this decision was finally confirmed in 1933 
by the Governor of the Central Provinces. The Government of Hyderabad was 
trying all along to find out how the income of this jagir was being spent. But it 
was decided that it was the Government of the Central Provinces alone which had 
the right to call for accounts of the villages and was responsible to see that the 
conditions of the grant were fulfilled and in 1941 this position seems to have been 
accepted by the Government of Hyderabad. 


After the Constitution came into force from 26th January, 1950, the State of 
Madhya Pradesh took the place of the old Central Provinces and Berar. The State 
of Madhya Pradesh enacted a law known as the Madhya Pradesh Abolition of Pro- 
prietary Rights (Estates, Mahals, Alienated Lands) Act, (I of 1951). In conse- 
quence of this law, the two villages were taken over by the State and statutory com- 
pensation was awarded. In addition, an annual cash grant of Rs. 8,470 was sanc- 
tioned by the State for the upkeep of the temple. Besides this grant, there was a 
large area of home farm land in the two villages, which was in the possession of 
the trustee for the benefit of the trust, and it is said that an income of Rs. 1,30,000 
was being realised by the trustee from this home farm land. It further appears 
that there are hereditary pujaris and mahants of the temple, and-these persons 
had been complaining to various authorities in Hyderabad that Lakshminivas 
Ganeriwal was misappropriating temple funds on a large scale and neglecting his 
duties as a trustee and otherwise committing breaches of trust. In 1951, three of 
the hereditary pujaris filed a complaint before the Government of Hyderabad alleg- 
ing various acts of mismanagement on the part of the trustee. This was inquired 
into by the Home Minister of the State of Hyderabad and he directed that thetemple 
should be managed by a committee of five persons and this was said to have been 
done with the consent of Lakshminivas Ganeriwal. Later, however, Lakshmi- 
nivas contended that he had never consented to the appointment of the committee, 
which would curtail his rights as hereditary trustee. Thereupon, the Home Minister 
directed the Director of Endowments to make a thorough inquiry into the matter. 
In the meantime, one of the hereditary pujaris filed a petition under section 3 
of the Charitable and Religious Trusts Act (XIV of 1920) alleging various acts 
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of mismanagement and praying for an order directing rendition of accounts, before 
the City Civil Court, Hyderabad. In March, 1956, the Court directed rendition 
of accounts and appointed an auditor to scrutinise them. The auditor went into 
the accounts and made a report showing several gro’s irregularities therein. In 
the meantime Lakshminivas Ganeriwal applied for the registration of the temple 
under the provisions of the Madhya Pradesh Public Trusts Act (XXX of 1951) 
and in June, 1955, the Registrar of Public Trusts directed the registration of Shri 
Sitaram Maharaj Sansthan, Sitaram Bagh, Hyderabad as a public trust under 
section 7 (1) of the Madhya Pradesh Act (XXX of 1951). , 


Hyderabad State also had a law for the, purpose of providing for the proper 
administration of religious and public charities and for the due application of the 
income for the purpose of the trust. This law was known as the Hyderabad Endow- 
ments Regulations (hereinafter referred to as the Regulations) and it came into 
force in 1940. Section 2 thereof gives the definition of ‘‘ endowment ” as including 
“ every transfer of property which any person may have made for religious Po 
or for purposes of charity or public utility.” It also provides for a ‘‘ Book of Endow- 
ment” in which “‘all the estates or properties endowed” would be entered. Section 2 
also defines a ‘‘ trustee ’ as meaning a person appointed by the maker of the endow- 
ment for purposes of management of the property and fulfilment of the objects 
thereof. Sections 3 to 11 provide for the compilation of the Book of Endowment; 
section 12 for the management of the endowed property; section 13 for the duties of 
the trustee; section 14 for possession over endowed property; section 15 for expendi- 
ture from the income of endowed property; section 16 for framing of Rules; section 
17 for appeals and section 18 for revision. It may be added that a large body 
of rules as many as 4.78 in number have been framed under the rule-making power 
conferred by the Act; and the Director of Endowments, Hyderabad, is given the 
Poe to enforce the Se age and the Rules. In exercise of his power under the 

egulations and the Rules, the Director of Endowments issued notice to Lakshmi- 
nivas Ganeriwal on 12th September, 1957 to show cause within a fortnight from the 
date of the receipt of notice, why he should not be removed from the office of trustee 
of the temple and why the unauthorised trusteeship of the appellant should not 
be terminated, and six charges were levelled in this notice. Lakshminivas Ganeriwal 
replied to this notice on 17th September, 1957 and pointed out that he was no longer 
the trustee and. that his son, the appellant, had been appointed the trustee under 
the Madhya Pradesh Act (XXX of 1951) by order of the Deputy Commissioner, 
Amravati, in November, 1956. He also denied the various charges levelled against 
him. On this reply, a notice was issued on 31st December, 1957, to the appellant 
to the effect that the temple had to be registered under the Regulations, and he was 
also warned that if he failed to take steps to get the endowment registered, the 
property would be taken over under the supervision of the Government and no 
more objection would be heard from him. The appellant objected to this notice 
on ist February, 1958, and his main contention was ‘hat as the trust had been regis- 
tered under the Madhya Pradesh Act (XXX of 1951), the endowment was not 
liable to be registered under the Regulations and the Rules framed thereunder, 
and the State of Andhra Pradesh had no jurisdiction over the endowment and its 
property. 


Soon after, the appellant filed a writ petition in the Andhra Pradesh High 
Court on 3rd February, 1958, challenging the notice dated 31st December, 1957, 
and the following contentions were raised om his behalf :— 


{1) That by reason of the registration of the trust under section 7 (1) of the 
Madhya Pradesh Act (XXX of 195%), including the temple, the operation of 
the Regulations was excluded, as the registration under the Madhya Pradesh Act 
had become final ; 


(2) That in any event, in applying the Regulations to the trust in question 
the Courts should bear in mind the principle of comity of nations and refuse to 
interfere with the jurisdiction lawfully exercised by another State, namely, the 
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te of Madhya Pradesh (now Bombay after the the States Reorganisation Act, 
1959) 5 

(3) That the Hyderabad Government had acquiesced in the control of the 
trust by the authorities in Berar and it was not open to it to repudiate that juris- 
diction and claim to exercise the powers under the Regulations; 


(4) That the Regulations were invalid inasmuch as they infringed the funda~ 
mental rights of the appellant under Articles 14 and 19 of the Constitution. 


The High Court repelled these contentions and by its order dated 18th March, 
1960, rejected the writ petition, thus upholding the validity of the notice dated 
g18t December, 1957. The appeal is from this order of the High Court by Special 
Leave. 


After the High Court dismissed the writ petition, the Director of Endowments 
par two orders. The first is dated 19th June, 1960, and it says that as the trustee 
ad not cared to appear before him, even though the judgment of the High Court 
hacebeen given about three months before, the Director considered in the interests 
of the institution, that the supervision should be taken over under rule 179 of the 
Endowments Rules. The second order was passed on 14th June, 1960, and it 1s 
stated that the temple with its buildings, etc. situate at Hyderabad, had been taken 
under the supervision of the Government of Andhra Pradesh and the management 
of the temple would vest in the Director of Endowments, Hyderabad, from the 
date of the order, namely, 14th June, 1960. The writ petition in this Court is directed _ 
against these two orders, and by it the appellant challenges the validity of the 
Regulations and the various Rules framed thereunder on the ground that they are © 
repugnant to Articles 14 and 19 of the Constitution. In addition, it has been con- 
tended on behalf of the appellant that these orders are not justified even under the 
Regulations. 


The State of Andhra Pradesh has opposed the petition, and it submits that the 
Director of Endowments waited till 13th June, 1960, after the dismissal of the writ 
petition in the High Court, for the appellant to appear in compliance with the notice 
dated 31st December, 1957, so that the endowment might be registered under the 
Regulations. As, however, the appellant did not appear in reply to the notice, 
and in view of the previous conduct of the trustees of this temple and the several 
complaints received against them and the evasion of the trustees even to disclose 
what the properties of the temple were, immediate action had to be taken under 
the Regulations and the Rules framed thereunder. Therefore, with a view to 
secure and preserve the trust property, immediate action was taken so that the 
property might not be secreted. It has also been contended that the Regulations 
and the Rules framed thereunder gave power to the State to take possession of the 
endowment and that the two orders were issued under the powers conferred under 
section 4 (b) and section 12 of the Regulations. Itis also submitted that the Regula- 
tions and the Rules framed thereunder are not ultra vires in view of Articles 14 and 
19 of the Constitution. 


Learned Counsel for the appellant has submitted the following points for our 
consideration :— 


(1) By reason of the registration of this trust, including the temple, under 
section 7 of the Madhya Pradesh Act (XXX of 1951), the operation of the 
Regulations is excluded ; i 

(2) The Regulations and the Rules framed thereunder are no longer in 
force as they must be deemed to have been repealed by the Part B States (Laws) 
Act (III of 1951) ; 


(3) The Regulations and the Rules framed thereunder are repugnant to 
Article 14 ; 

(4) The Regulations and the Rules framed thereunder are repugnant to 
Article 19 ; 
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(5) In any case, the orders passed on 13th and 14th June, 1960, canffot be 
supported under the Regulations. i 


It will be seen that the appeal is concerned only with the notice dated 31st December, 
1957, while the writ petition attacks the two orders passed on 13th and 14th June, 
1960. Though the attack on the notice as well as on the two orders is to a large 
extent common, we shall first deal with the attack on the notice dated 31st December, 
‘4957, which is contained in the first four points raised on behalf of the appellant 
before us. The fifth point concerns only the two orders of June, 1960 and will be 
dealt with later, 2 

Re. (1). 


The contention of the appellant in this connection is that as the trust has been 
registered under the Madhya Pradesh Act (XXX of 1951), the Regulations cannot 
now be applied to it, and in any case the Regulations cannot affect property of the 
temple situate outside the State of Andhra Pradesh. We are of opinion that there 
is no force in this contention. It is true that the two villages (namely, Bulgaon and 
Akolee) are not situate within the State of Andhra Pradesh ; but it is not in digpute 
that the temple is situate within the State of Andhra Pradesh, and some property 
of the temple in the shape of shops, etc. besides the temple building itself, is situate in 
the State of Andhra Pradesh. Besides, it is common ground that offerings made 
by the pilgrims to the temple also constitute a part ofits income, and that is received 
in Hyderabad. As such, we cannot see how the Regulations and the Rules framed 
thereunder would not apply to this temple, which is admittedly situate in an area 
to which the Regulations apply. A similar question came to be considered by this 
Court in The State of Bihar v. Sm. Charusila Dasit. In that cases the temple was 
situate in Deogarh in the State of Bihar, though the major part of income yielding 
property endowed to the temple was situate in Calcutta. The question that arose 
for decision in that case was whether the Bihar law would apply to the temple and 
its properties. Section 3 of the Bihar Act made that Act applicable to all public 
religious and charitable institutions within the meaning of the definition clause in 
section 2 (1) of the Bihar Act, and the definition clause provided that the Act would 
apply to all religious trusts, whether created before or after the commencement 
of the Bihar Act, any part of the property of which was situate in the State of Bihar. 
It was held that— 

“where the trust is situate in Bihar the State has legislative power over it and also over ‘its 
trustees or their servants and agents who must be in Bihar to administer the trust, and as the object 
of the Act is to provide for the better administration of Hindu Religious Trusts in the State of B 
and for the protection of properties appertaining thereto, in respect of the property belonging to the 
trust outside the State the aim is sought to be achieved by exercising control over the trustees in personam, 
and there is really no question of the Act having extra-territorial operation. ” 

It was further held that— 


“ the circumstance that the temples where the deities were installed are situate in Bihar and 

that the hospital and charitable dispensary are to be established in Bihar for the benefit of the Hindu 
public in Bihar, gives enough territorial connection to enable the Legislature of Bihar to make a law 
with respect to such trust.’ 
This decision in our opinion makes it abundantly clear that where the trust is situate 
in a particular State, the law of that State will apply to the trust, even though any 
part of the trust property, whether large or small, 1s situate outside the State where 
the trust is situate. 


We may also refer to the State of Bihar v. Bhabapritananda Ojha*®, where a question 
was raised with respect to the application of the same Bihar Act to a trust situate in 
Bihar, but in the case of which a scheme had been framed by the District Judge of 
Burdwan and confirmed by the Calcutta High Court, at a time when the State of 
Bihar was part of Bengal before the partition of rg11. In that case, it was urged 
that the Bihar Act did not apply to the temple by reason of the fact that the temple 
and its properties were administered under a scheme made by the Court of the 
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Distriét Judge, Burdwan, and approved by the Calcutta High Court both of which 
were situate outside the territorial limits of Bihar, on the ground that thé Bihar Act 
would otherwise by some of its provisions seek to interfere with the jurisdiction of 
Courts which were outside Bihar and thereby get extra-territorial operation. It 
was held in that case that it was competent to the Bihar Legislature to legislate in 
respect of religious trust situate in Bihar though some of the properties belonging to 
the trust might be outside Bihar. And it was further held that section g2 of the Code 
of Civil Procedure would no longer apply in view of section 4 (5) of the Bihar Act 
and consequently there was no question of extra-territorial operation, of the 
Bihar Act. j 


In the present case, the temple is'situate in Hyderabad in the State of Andhra 
Pradesh. ‘There is some property of the temple there, though the major part of the 
income yielding endowed property is situate outside in the State of Madhya Pradesh. 
In view therefore of the decision in Sm. Charusila Dasi’s case®, the Regulations will 
apply to this trust as the trust is situate in the State of Andhra Pradesh and the 
fact that some of the endowed properties are not in Andhra Pradesh would make no 
differtuce. Further the fact that the trust has been registered under the Madhya 
Pradesh Act (XXX of 1951) cannot exclude the operation of the Regulations in the 
case of this trust, for the trust is undoubtedly situate within the area where the 
Regulations are in force. A “ public trust ” has been defined in section 2 (4) of 
the Madhya Pradesh Act as meaning 

‘fan express or constructive trust fora Poplis; religious or charitable p and includes a 


temple, a math, a mosque, a church, a wakf or any other religious or charitable endowments and a 
society formed for a religious or charitable purpose.” 


Section 3 of the said Act provides that 


“ the Deputy Commissioner shall be registrar of public trusts in respect of every public trust 
the principal office or the principal place of business of which as declared in the application 
made under sub-section (3) ofsection 4 is situate in his district ”, 


and he shall maintain a register of public trusts. Section 4 provides for the registra- 
tion of public trusts. Itis obvious that public trust as defined in section 2 (4) of the 
Madhya Pradesh Act (XXX of 1951) must be a public trust situate in the State of 
Madhya Pradesh. Even though section 2 (4) does not say so in terms, the definition 
must be confined to public trusts situate in Madhya Pradesh for the Madhya Pradesh 
Legislature could not, obviously did not intend to, legislate with respect to public 
trusts situate outside Madhya Pradesh. Therefore, section 2 (4) must be interpreted 
to apply only to public trusts situate in Madhya Pradesh. This conclusion is 
supported by section 3 which clearly shows that the Registrar would have jurisdiction 
in respect of a public trust within his District. As to where a public trust is situate 
has to be determined in accordance with the decision of this Court in Sm. Charusila 
Dasi’s case, and on that view the public trust in this case must be situate in Andhra 
Pradesh and not in Madhya Pradesh where only some of the endowed trust 
roperties are. In the circumstances the registration of the trust under the Madhya 
adesh Act cannot bea bar against the enforcement of the relevant provisions of the 
Hyderabad Regulations because even if it may be necessary for the purpose of 
management of the property in Madhya Pradesh to register this trust also in Madhya 
Pradesh, that would not exclude the jurisdiction of the State of Andhra Prodesh to 
legislate with respect to this trust which is undoubtedly situate in Andhra Pradesh, 
though some property of the trust 1s in Madhya Pradesh. We therefore agree with 
the High Court that the trust in this case being situate in Andhra Pradesh, the 
Regulations will apply to it. 
Re. (2). ` : 

The contention in this regard is that the Part B States (Laws) Act, 1951, applied 
certain Central Acts to the Part B States of Hyderabad, as it then was, from 1st 
April, 1951, and section 6 of this Act lays down that “if immediately before the 
appointed day, there is in force in any Part B State any law corresponding to any 
a A a a a o a an 
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of the Acts or Ordinances now extended to that State, that shall, save as othtrwise 
expressly provided in this Act stand repealed.” A large number of Central Acts 
were applied to the Part B States, and reliance on behalf of the appellant is placed 
on two Acts in this connection to show that the Regulations have been repealed in 
consequence of the extension of those Acts, to the then Part B State of Hyderabad. 
These two Acts are, (i) The Charitable Endowments Act (VI of 18g0), and (ii) 
The Charitable and Religious Trusts Act (XIV of 1920). It is urged that 
because of the application of these two Acts to the then Part B State of Hyderabad, 
the Regulations must be deemed to have been repealed in view of section 6 of this 
‘Act. We are of opinion that there is no force in this contention. Act (VI of 
1890) definitely excludes religious public trusts from it. The Regulations d with 
two kinds of trusts, namely, public religious trusts and trusts for purposes of charity 
and public utility. In the present case we are concerned with a public religious 
trust, which is specifically excluded from the purview of Act (VI of 1890). Therefore, 
whatever may be the effect of Act(VI of 1890), on that part of the Regulations 
which deals with public trusts other than religious trusts (on which we express no 
opinion, for we arehere concerned with only religious trusts), there isno doubt 
that the Regulations in so far as they apply to religious trusts, cannot be held to 
have been repealed by the application of Act (VI of 1890), to the then Part B State 
of Hyderabad, for the Reala oas when they deal with religious trusts, would 
not be a law corresponding to Act (VI of 1890). 


As to Act (XIV of 1920), it certainly applies to religious trusts as well as other 
trusts of a charitable nature created for public purposes ; but a perusal of section 3 
of this Act would show that it is confined to a very limited purpose and that purpose 
is to give power to any person having an interest in any express or constructive trust 
created or existing for a public purpose of a charitable or religious nature to apply 
to the Court within the local limits of whose jurisdiction any substantial part of the 
subject-matter of the trust is situate to obtain an order directing the trustee to furnish 
the petitioner through the Court with particulars as to the nature and objects of the 
trust, and of the value, condition, management and application of the subject- 
matter of the trust, and of the income belonging thereto and also directing that the 
accounts of the trust shall be examined and audited. This isall that Act (XIV of 
1920) is concerned with. The rest of the provisions of the Act are ancillary to the 
main provisions contained in section 3. The Regulations on the other hand are a 
much wider enactment and provide, as we have already indicated, for the compilation 
of a book of endowments, for the management of the endowed property, for the duties 
of trustees, for possession over endowed property, and for the control of expenses 
from the income of the property. None of these matters is comprised in Act (XIV 
of 1920). Therefore, the application of Act (XIV of 1920) to the then Part B State 
of Hyderabad cannot be said to have repealed the Regulations by virtue of section 6 
of the Part B States (Laws) Act, 1951. 


Re. (3). 


The contention under this Head is that there are two laws in force in two 
parts of the State of Andhra Pradesh with respect to religious endowments, and 
these two laws are different in many matters, and therefore there is discrimination, 
which is hit by Article 14. The State of Andhra Pradesh, as it came into existence 
after the States Reorganisation Act, 1956, consists of two areas one of which came to 
that State from the former Part A State of Madras in 1953 and the other from the 
former Part B State of Hyderabad in 1956. These two areas naturally had different 
laws. We are told that steps are being taken to assimilate the Jaws in 
the two parts of the State and bring them under one common pattern. But 
that naturally takes time and complete assimilation of all laws has not yet taken place. 
We are further told that the question of having one law for public trusts of relgious 
or charitable nature, is under the active consideration of the State Government. In 
these circumstances it would not be right to strike down all laws prevailing in the 
two parts of the State, because of certain difference in them arising out of historical 
reasons because the two areas in the State were formerly in two different States, 
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namely, the former Part A State of Madras and the former Part B State of Hyderabad. 
Our attention in this connection has been drawn to The State of Rajasthan v. Rao 
Manohar Singhji1. In that case a law relating to management of jagir estates which 
applied to only a part of Rajasthan was struck down on the ground that there was 
‘nothing corresponding to that law in other parts of Rajasthan, and the basis of 
the decision was that *‘ there was no real and substantial distinction why the Jagir- 
dars of a particular area should continue to be treated with inequality as compared 
with the Jagirdars in another area of Rajasthan”. As against this, the respondents 
rely on Bhatyalal Shukla v. State of Madhya Pradesh*. In that case, the Sales Tax 
laws in different parts of the new State of Madhya Pradesh, which came into existence 
after the States Reorganisation Act, 1956, were different in some respects, because 
they were enacted by different Legislatures. Under section 119 of the States Re- 
organisation Act, all laws in force are to continue till repealed or altered by the 
‘appropriate Legislature. It was therefore held that different though parallel laws 
in different parts of Madhya Pradesh could be sustained on the ground that the 
differentiation arose from historical reasons, anda geographical classification based 
on Mistorical reasons could be upheld as being not contrary to the equal protection 
clause in Article 14. We think the ratio of Bhatyalal Shukla’s case? applies in the 
present case and not the ratio of Rao Manohar Singhijt’s caset. In the latter case, 
the Jagirdars of a particular area became singled out after the creation of the State 
of Rajasthan and management of their properties was taken away from them while 
the jagirdars of the rest of Rajasthanretained the management of their properties. 
It was in those circumstances when there was a pre-existing law in one part of Rajas- 
than to which there was nothing corresponding in the rest of Rajasthan that this 
Court held that the patent discrimination arising in that case was violative of 
Article 14. In Bhaiyalal Shukla’s case?, both parts had the same kind of law relating 
to sales tax, though there were some differences in their provisions. It was in shese 
circumstances that parallel, though somewhat different, laws in two parts of the 
same State were upheld on the ground of “ geographical classification based on 
historical reasons ”. The present case is similar to Bhatyalal Shukla’s case*, for in 
both parts of Andhra Pradesh there are laws with respect to public trusts of religious 
nature though there may be some differences in detail in their provisions. Therefore, 
the attack on the basis of violation of Article 14 must be a in the present case 
on the authority of Bhatyalal Shukla’s case?. 


Re. (4). 

This brings us to the question whether the Regulations are violative of Article 
19 (1) (f) of the Constitution. We do not propose in the present case to examine 
the numerous rules that have been framed under the Regulations and shall confine 
ourselves to the vires of that part of the R tions which is concerned with regis- 
tration of endowments, and some of the rules in that behalf as the appeal is only 
concerned with registration. We have been told that some of the rules have been 
the target of attack in the former High Court of Hyderabad, and some of them 
have been struck down by that High Court (see Narayan Pershad v. Stats of Hyderabad’). 
The sections with respect to registration are section 3 to section 11. Section 3 
lays down that a book of endowments will be prepared containing all the endow- 
ments which are in force on the date of the tions or which will be brought 
into force in future. Section 4 (a) lays down that it will be the duty of every 
trustee or endower of an endowment to inform in writing with regard to an endow- 
ment the Director of Endowments concerned with respect to movable and immo- 
vable property òf the endowment, and if there is a deed of endowment, submit 
the same or a certified copy thereof. Section 4 (b) lays down that if any trustee 
neglects to discharge his duties referred to in section 4 (a), he can be deprived of 
the benefit or consideration of the endowment wholly or partly which ee 
under the endowment. Section 5 lays down that any person may inform the 
Director of Endowments with regard to an endowment which has not been entered 





1. (1954 S.C], 439 : (1954) S.C.R. 996. 8. A.LR. 1985 Hyd. 82. 
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in the Book of Endowments. Section’6 gives power to the Director of Endowments 
to give notice for the registration of enddwed property, howsoever he comes to 
know of it. Section 7 provides that if no objection is made within the time fixed in 
the notice, the sree property shall be registered in case the endowment is found 
to be legal. Sections 8 and g provide for procedure for decision of objections where 
objections are filed. Section 10 provides that every person whose objections have 
been disallowed can file a suit for declaration in the civil Court within one year of 
the dismissal of his objections whereby his rights might be decided and entries in 
the Book of Endowments will then be governed by the decision of the civil Court. 
Section 10 further provides that no person who has not filed objections can file a 
civil suit. Section 11 provides for a presumption that entries made in the Book of 
Endowments are correct unless otherwise held by the civil Court. 


It will be seen therefore that provisions as to the compilation of Book of Endow- 
ments contained in sections 3 to 11 (except section 4 (b}) provide for registration of 
endowed property and for carrying out the objects of the Act, namely, that the 
intention of endower may be carried out and the duties of the trustee may be dis- 
charged conveniently and efficiently for thè benefit of humanity. These Regula- 
tions are clearly reasonable restrictions in the interests of the general public within 
the meaning of Article 19 (5) of the Constitution and are conceived with the purpose 
of having correct information as to the endowments existing in the State so that 
their management may be carried out efficiently and for the benefit of humanity 
according to the terms of the endowments. These provisions therefore (except 
section 4 (b)) as to the registration of endowments are not in any way ulira vires the 
fundamental right enshrined in Article 19 (1) (f). As to section 4 (b), we do not 
think it necessary to express any opinion in this case. Section 4 (b) is a kind of 
penalty on the trustee for neglecting to carry out the provisions of section 4 (a), 
and days down that the trustee can be deprived of the benefit arising to him under 
the endowment. In the present case it is not the contention of the appellant that 
there is any benefit arising to him under the endowment and therefore section 4 (6) 
would have no application. ° 


In this connection we may also refer to rule 25, which lays down that 


“if any trustee does not derive any benefit or return from the endowment in accordance 
with rule 24, then in the event of non-discharge of duties he may be suspended from the post of 
trustee for a suitable period and the management will be carried on during this period by 
Government”. 

This rule i; being attacked as going beyond the rule-making power conferred 
on the Government. We do not think it necessary in the present case to decide 
the vires of this rule, as the impugned action is not under this rule. We should 
not however be taken to have upheld the vires of this rule when we uphold the 
validity of the provisions relating to registration in the Regulations and the Rules. 
We therefore upaold the validity of the provisions relating to registration of endow- 
ments (excépt section 4 (b) on which we express no opinion) and the Rules framed 
thereunder (except rule 25 and rules consequential thereon on which also we 
express no opinion) to carry out these provisions under which notice was given 
to‘the appellant on 31st December, 1957. In view of our conclusions on these 
four points, the appeal must fail. 


Re. (5). 


This brings us to the consideration of the vires of the orders dated 13th 
and ‘34th June, 1960. The attack on these two orders is two-fold. In the first 
place, if is urged that if these orders fall within the powers conferred by the Regula- 
tions and the Rules-made thereunder, they should be struck down, as the Regula- 
tions and the Rules framed thereunder by which the trustee is deprived of his right 
of management are ultra vires Article 19 {1) (f). In the second place it is urged 
that these orders which purport to have been passed under rule 179 are bad as rule 
17g itself goes beyond the powers conferred on the rule-making authority under the 
Regulations and in-any case are contrary to the Rules. We do not think it necessary 
. in the present case to consider whether the Regulations and the Rules framed there- 
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unde with r t to removing a trustee from the management of the trust are 
unconstitutional. We shall confine ourselves to the second part of the argument 
in this behalf and. consider whether the Régulations give power for’ the removal 
of the trustee under any circumstances and if so whether the removal in this case 
has taken place as provided under the Regulations and the Rules framed there- 
under. It cannot be doubted that the two orders taken together do amount to 
removal of the appellant from trusteeship. a l 


The only provision which deals with the management of endowed property is 
to be found in section 12, which is as follows :— 


“ With regard to the management of the endowed p , the trustee will be generally conipe- 
tent to exercise the powers which have been conferred on him by the endower. But if any trustee is 
not found to be competent, then the Minister for Endowments may frame Rules and Regulations 
for the realisation of the objects of the endowment and for the better, management of the same by 
which the trustee will be duly bound or he may appoint a Superintendent under the Rules.” 

: + 

Analysis of this section shows that it consists of three parts, Under the first 

part, the trustee is competent to exercise the powers which have been conferred on 

im, by the endower, thereby recognising the right of the trustee to manage the trust 

property according to the terms of the endowment. The second part lays down 
that 


‘‘if any trustee is not found to be competent, then the Minister for Endowments may frame 
Rules and Regulations for the realisation of the obj of the endowment and for the 
better management of the same by which the trustee will be duly bound”. 


Here again the management clearly remains with the trustee and he is only sub- 
jected to control by means of Rules and Regulations framed for the better manage- 
ment of the particular trust under the orders of the Minister for Endowments. 
Then comes the third part of the section which gives power in the alternative to 
the Minister for Endowments in case of incompetence of the trustee to appoint a 
Superintendent under the Rules. A Superintendent is defined in section 2 as mean~ 
ing a person appoirited by Government for purposes of management. ‘Thus the 
last part of section 12 gives power to Government to appoint a Superintendent for 

urposes of management. This necessarily implies that on the appointment ofa 
Superintendent to manage the endowed property under section 12, the trustee is 
deprived of the management of the property, and in effect is removed from trustee- 
ship. This interpretation of the last part of section 12 is supported by rules found 
under Chapters XLIII, XLIV and XLV. Chapter XLIII deals with “Superin- 
tendence by Government’’, Chapter XLIV with “ Direct Superintendence of Govern- 
ment’? and Chapter XLV “with muntazim (manager)”’. It may be added that 
in the definition in section 2, the word ‘‘ muntazim ” has been translated as ““ Superin- 
tendent ” while in Chapter XLV that word has been translated as “ Manager”. 
It is obvious that the Superintendent and the Manager are the same thing. Rule 
177 provides that if the Government takes over the endowed buildings under its 
superintendence, it shall have power to arrange for direct superintendence or appoint 
. any muntazim (Superintendent) or manage through any committee. Chapter XLIV 
then provides for direct superintendence by Government. Rule 182 in that Chap- 
ter shows that where direct superintendence is taken by Government the powre of 
spending the recurring amounts as per the budget will be vested in the trustee in 
accordance with the powers possessed by him under these Rules and there is no 
removal of the trustee. It is only when a Superintendent is appointed under Chap- 
ter XLV that he has all the powers of a trustee mentioned in Chapter XXXI (see 
rule 187). The two orders of 13th and 14th June, 1960, read e clearly show 
that even though they purport to be passed under rule 179, which refers to “ Direct 
Superintendence by Government”, the Government has gone further than pro- 
vided in the rule when it decided to take over the management of the temple and 
vest the same in the Director of Endowments from 14th June, 1960, with the result 
that the appellant has been deprived of the management and in effect removed 
from trusteeship. We presume that consequent on this a Superintendent would be 
appointed. . The last part of section 12 which provides for the appointment of a 
Superintendent under the Rules in ‘effect provides also for the deprivation of the 
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trustee of his right of management and thus results in his removal. Now rifle 67 
deals with the removal of trustees and has laid down six conditions which would 
justify the removal of a trustee. The last of these conditions lays down that if 
any trustee is not fit for trusteeship due to some reason other than those contained 
in the first five conditions he would be removed from the post of trustee. “But this 
removal can only take place if the matter is inquired into hy a competent officer. 
Thus rule 67 contemplates that no trustee shall be removed from trusteeship unless 
an inquiry is held by a competent officer. This obviously means that the trustee 
will be given an opportunity to show cause why he should not be removed from 
trusteeship and it is only after a proper inquiry that a trustee’can be removed from 
trusteeship. This provision is in consonance with the language of section 12, where 
the words used are “if a trustee is not found to be competent”. The use of the 
word “ found ” clearly shows that the Legislature intended that action under the 
second and third part of the section would only be taken after a proper inquiry. 
Further, rule 68 provides that the power of removal of a trustee will he vested in 
the Minister for Fado Thus after an inquiry has been made by a com- 
petent officer, it is only the Minister for Endowments, which in the present set-up 
means the Government, which can remove the trustee. We have already pointed 
out that we do not think it necessary in the present case to consider the question 
whether these provisions as to the removal of the trustee by Government can be 
upheld as constitutional. But assuming that these provisions are constitutional, the 
question that arises is whether the two orders passed on 13th and 14th June, 1960, 
which must be read. together and in effect amount to removal of the appellant from 
trusteeship can be justified under the Regulations and the Rules. Chaly these 
two orders have been passed by the Member, Board of Revenue, while rule 68 
contemplates that the trustee would be removed only by the Minister for Endow- 
ments, which in the present set-up, can only mean the Government. Further, 
rule 67 provides that a trustee cannot be removed from trusteeship unless an 
inquiry has been made by a competent officer. That means that notice has to be 
issued to the trustee to show cause why he should not be removed for reasons shown 
therein and it is only after an inquiry has been made and one of the six conditions 
provided in rule 67 is established that the trustee can be removed. In the present 
case no notice was ever issued to the appellant to show cause why he should not 
be removed from the trusteeship. It is true that in the notice dated 31st December, 
1957, it was stated that in case the appellant failed to respond to the notice (which 
was with respect to registration of the endowed property) the case would be com- 
pleted taking the property under the Government’s supervision and no more objec- 
tion would be heard thereafter. The consequence of non-appearance to such a 
notice is to be found in section 7 which provides that ifno objection is filed the endow- 
ment would be registered and in section 10 (b) which deprives a person who does 
not appear to object in response to the notice of any right to file a suit as provided 
in section 10 (a). But there is nothing in rule 67 which gives power to the Govern- 
ment to remove a trustee simply because he fails to appear in reply to a notice asking 
him to register the endowed property. The six conditions mentioned in rule 67 
are : (i) insanity, (ii) contraction of a contagious disease of a certain type, (iii) con- 
viction by a criminal Court, (iv) going out of Hyderabad State without intimation 
for more than a month, (v) forsaking the religion with which the endoWment is 
concerned, and (vi) unfitness for trusteeship due to some other reason. ‘There is no 
provision therefore for removal of a trustee, merely because he has not appeared in 
answer to 2 notice under section 6 of the Regulations for registration of the endow- 
ment. The orders therefore that were passed on 13th and 14th June, 1960, which 
must be read together, cannot be justified under rules 67 and 68, for the reasons 
that (i) nb inquiry was held, (ii) the orders were not passed by the Minister of Endow- 
ments i.e., the Government and (iii) the removal in this case is for a reason which 
is not permissible therein. All that the Director of Endowments was entitled to 
do on the basis of the notice dated 31st December, 1957 was to proceed to register 
the endowment, even if the appellant failed to appear in reply to that notice after 
making such inquiries ag he thought proper and take such further action as may be 
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justifigd by the other provisions of the Regulations. But on the basig of that notice 
it was not open to him to pass the orders which he did on 13th and 14th June, 1960, 
which amounted to removal of the appellant from trusteeship and taking over of 
the management of the trust by the Government. These orders must therefore be 
set aside as ulira vires the Regulations and the Rules assuming in the present case 
that the Regulations and the Rules providing for the removal of the trustee, are 
constitutional. 


We therefore dismiss the appeal with costs. The Writ Petition is allowed with 
costs and orders dated 13th and 14th June, 1960 are hereby set aside. ys 


V.S. ——— Appeal dismissed; Petition allowed, 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—S. J. Imam, K. Sussa Rao, RaGHUBAR DAYAL AND J. R. MupHoL- 
KAR, JJ. 
K. M. Shanmugam, Proprietor, K.M.S. Transport, Tanjore 
Madras State ”  Appellant* 


v 


The S.R.V.S. (P.), Ltd. and others .. Respondents. 

Constitution of India (1950), Article 226—Scope of—TFurisdiction of—High Court to issus writ of 
certiorari—‘' Error of Law apparent on the face of the record’ —Meaning of. 

The question whether errors are errors of law or fact cannot be posited on a priori reasoning, but 
falls to be decided in each case. ‘Thus the concept of “ error of law ap ton the face of the 
record ” cannot be postulated with any precision. It should be left, as it has always been done, to be 
decided in each cae. 

Any direction given under section 43-A of the Motor Venicles (Madras Amendment) Act, 1948, 
for the p of considering conflicting claims for a permit by applicants can only be to enable the 
Regional Transport Authority tu discharge its duties under section 47 of the Act more satisfactorily, 
efficiently aŭd impartially, The disobedience of the instructiuns which are administrative in nature 
may not afford a cause of action tu an aggrieved party but the transgres:ion of the statutory law 
certainly does. 


If on the basis of an errer of law, it refuses to decide a 1elevant question, the fact that the Govern- 
ment also issued instructions to the Tribunal to apply some objective standards m deciding such a 
question does not make the said question any the less a relevant consideration unde: section 47 of the 
Motor Vel icles Act. 


Appeal by Special Leave from the Judgment and Order dated the 21st March, 
1962 of the Madras High Court in Writ Appeal No. 154 of 1960. 

B. Sen, Senior Advocate (Ravinder Narain, O. C. Mathur and F. B. Dadachangi 
Advocates of M/s. J. B. Dadachanji & Co., with him), for Appellant. 

A. V. Viswanatha Sastri, Senior Advocate (R. Gopalakrishnan, Advocate, with 
him), for Respondent No. I. 


A. Ranganadham Chetty, Senior Advocate (A. V. Rangam, Advocate, with him), 
for Respondents Nos. 2 and 3. 

The Judgment of the Court was delivered by 

Subba Rao, 7.—This appeal by Special Leave is directed against the Judgment 
of a Division Bench of the High Court of Judicature for Madras confirming that ofa 
single Judge of that Court allowing the petition filed by the respondent under 
Article 226 of the Constitution and quashing the order made by the State Transport 
Appellate Tribunal granting a stage carriage permit to the appellant for the route 
Tanjore-Mannargudi via Vaduvoor. , 


The facts relevant to the question raised may be briefly stated. The Regional 


Transport Authority, Tanjore, called for applications in respect of the issuing of a 
stage carriage permit for the route Tanjore-Mannargudi via Vaduvoor. I1 persons 
i 
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ipplied' for the permit. The Regional Transport Authority, adopting the marki 

a prescribed in G.O. Ms. No. 1298 (Home), dated 28th April, 1956, award 
marks to different applicants: theappellant got thehighest number of marks, viz., 
and the first respondent got only a marks, with the result the appellant was p 
ferred to the respondent and a permit was issued to him. It is not necessary 
notice the marks secured by the other applicants before the Regional ‘Transp 
Authority, for they are not before us. Total of the said marks secured by ez 
of the said two parties was arrived at by adding the marks given under the follow: 
heads : 





Viable Unit Workshop Residence Experience ` Special circumstances TOTAL 





1 2 3 4 5 
K.M.S. 4 J ] + +t 7 
S.R.V.S. 1 1 1 1} 4} 


ee ee 


It would be seen from the said table of marks that if the 4 marks secured by 
appellant under the first column “‘ Viable Unit” were excluded from his tot 
he would’ have got only a total of 3 marks under the remaining heads and the f 
respondent would have got a total of 44 marks under the said heads. Under: 
said G.O., as interpreted by this Court, the marks under the first column t.e., th: 
given under the head “‘ Viable Unit”, would be counted only if other things wi 
equal; that is to say, if the total number of marks obtained by the said two applica 
under Cols. 2 to 5 were equal. It is, therefore, obvious that on the marks giv 
the Regional Transport Authority went wrong in issuing a permit in favour of | 
appellant, as he should not have taken into consideration the 4 marks given uni 
the rst Column since the total marks secured by him under Cols. 2 to 5 w 
less than those secured by the first respondent. Aggrieved by the said order, ` 
first responden! preferred an appeal to the State Transport Appellate Tribur 
hereinafter called the Appellate Tribunal. The said Appellate Tribunal rec 
the marks in respect of the said two parties in the following manner : 





Viable Unit | Workshop Residence Experience Special circumstances TOTA 
l 2 3 4 5 
K.M.S. 4 2 1 2 } 8 
S.R.V.S.- 2 Si 1 1 4 





It would be seen from the marks given by the Appellate Tribunal that the to 
of the marks secured by the appellant under Cols. 2 to 5 is equal to that secur 
by the first respondent under the said columns, each of them securing 4 mar 
It was contended before the Appellate Tribunal that the first respondent was entit 
to some mark under the column “ Residence or place of business” on the grou 
that it had the places of business at Tanjore and Mannargudiand that the Regio: 
Transport Authority had given one mark to the first respondent under the s: 
column; but the Appellate Tribunal rejected that contention on the ground that 1 
first respondent had a branch office at Kumbakonam and, therefore, the offize 
Tanjore or Mannargudi could not be treated as a branch office. Aggrieved 
that order, the first respondent filed a petition before the High Court under Arti 
226 of the Constitution for setting aside that order. Ramachandra Iyer, J., w 
heard the said application allowed it. The main reason given by the learned Juc 
for allowing the petition was that the Appellate Tribunal omitted to give any m: 
in respect of residential qualification, which amounted to refusal to take into cor 
deration the admitted-fact, namely, the existence of a workshop at Mannarg 
and; ‘therefore, it amounted to a breach of section 47 (1) (a) i (c} of the Mo: 
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Vehitles Act. The same idea was expressed by the learned Judge in a different 
way thus: | | 
ETT in regard to residential qualification, it (the Appellate Tribunal) declined to consider 
whether the office workshop at Mannargudi are sufficient to entitle the petitioner to any marks under 
head for the mere reason that it was a branch of a branch office. ” 
He held that the said refusal was an error apparent on the face of the record; and 
he accordingly quashed the order and at the same time indicated that the result 
was that the State Transport Appellate Tribunal would have to dispose of the appeal 
afresh. The Letters Patent appeal filed by the appellant was heard by a Division 
Bench consisting of Anantanarayanan and Venkatadri, JJ. The learned Judges 
dismissed the appeal and the reason of their decision is found in the following 
remarks : 
“ Tn essence, the Judgment really proceeds on the basis that with regard to the claim of the rer- 
t to some valuation under Col. 3, arising from the existence of an alleged branch office at 
i there has been no judicial disposal of the claim. ” i i 
They also observed : 7 : 
o The Tribunal is, of course, at liberty to adopt its uwn criteria for the valuation under Col. 2, 
provided they are consistently applied, and based upon some principle. R 
In dismising the appeal the learned Judges concluded : 


nussa we desire to make it clear that we are not in any way fettering the discretion of the State 
T ort Appellate Tribunal to arrive at its own conclusion on the claims of the two parties i 
tive of any tions that might have been incidentally made by this Court on those claims, ” 


The appellant has preferred the present appeal by Special Leave against the said 
order. 

It will be seen from the aforesaid narration of facts that the High Court issued 
the writ as it was satisfied that there was a clear error apparent on the face of the 
record, namely, that the Appellate Tribunal refused to take into consideration the 
existence of the branch office at Mannargudi for awarding marks under the head 
“ residence ” on the ground that there was another office of the first respondent at 
Kumbakonam. While it gave marks to the appellant for ‘his residence, it refused 
to give marks to the first respondent for its office on the aforesaid ground. 


Mr. Sen, learned Counsel for the appellant, raised before us the following 
points: (1) The High Court has no jurisdiction to issue a writ of certiorari under 
Article 226 of the Constitution to quash an order of a Tribunal on the ground that 
there is an apparent error of fact on the face of the record, however, gross it ma 
be, and that, in the instant case, if there was an error, it was only one of fact; (2 
this Court has held that directions given under section 43 of the Motor Vehicles 
Act are only administrative in character and that an order made by a Tribunal in 
breach thereof does not confer a right on a party affected and, therefore, the Appellate 
Tribunal’s order made in derogation of the said directions could not be a subject- 
matter of a writ. 


The argument of Mr. Viswanatha Sastri, learned Counsel for the first res- 
pondent, may be summarized thus : ie 


The petitioner (appellant herein) has a fundamental right to carry on business 
in transport. The Motor Vehicles Act is a law imposing reasonable restrictions 
in public interest on such right. The Appellate Tribunal can decide, on the material 
placed before it, whether public interest would be better served if the permit was 
given to the appellant or the first respondent within the meaning of section 47 of 
the said Act. The Government, in exercise of its powers under section 43 of the 
said Act, gave administrative directions’ embodying some principles for enabling 
the Tribunal to come to a conclusion on the said point. The Tribunal had jurisdic- 
tion to decide the said question on the basis ofthe principles so laid dowsf-or de hors 
them. In either view, it only decides the said question. The first respondent 
raised before the Tribunal that public interest would be better served if a permit 
was issued to it as it had a well-equipped branch office at Mannargudi. - The said 

uestion was relevant in an inquiry under section 47 of the said Act, whether the 
Tribunal followed the instructions given by the Government or ignored them. “In 
coming to a conclusion on the said question, the Tribunal made a clear error of 


` 
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inasmuch as it held that in the case of the first respondent, as it had a brahch at 
Kumbakonam, its other branch at Mannargudi should be ignored. This, the 
learned Counsel contends, is an error apparent on the face of the record. He further 
contends that the scope of an inquiry under Article 226 is wide and that it enables 
the Court to issue an appropriate direction even in a case of an error of fact appa- 
rent on the face of the record. 

It is not necessary to express our opinion on the wider question in regard to 
the scope and amplitude of Article 226 of the Constitution, namely, whether the 
jurisdiction of the High Court under the said Article to quash the orders of Admi- 
nistrative Tribunals is confined only to circumstances under which the High Court 
of England can issue a writ of certiorari or is much wider than the said power, for 
this appeal can satisfactorily and effectively be disposed of within the narrow limits 
of the ambit of the English Court’s jurisdiction to issue a writ of certiorari as under- 
stood by this Court. If it was necessary to tackle the larger question, we would 
have referred the matter to a Bench of 5 Judges as it involved a substantial question 
of law as to the interpretation of the Constitution ; and under Article 145 thereof 
such a question can be heard only by a Bench of at least 5 Judges. In the cirftum- 
stances a reference to the decisions of this Court cited at the Bar, which are alleged 
to have expressed confficting views thereon, is not called for. We shall, therefore, 
confine ourselves to the narrow question. 

___ „Adverting to the scope of a writ of certiorari in Common Law, this Court, in 
Hari Vishnu Kamath v, Syed Ahmed Ishaque}, laid down the following propositions :— 

(1) Certiorari will be issued for correcting errors of jurisdiction, as when an inferior Court or 
Tribunal acts without jurisdiction or in excess of it, or fails to exercise it. 

(2) Certiorari will also be issued when the Court’or Tribunal acts illegally in the exercise ef it 
undoubted jurisdiction, as when it decides without giving an opportunity to the parties to be heard, or 
violates the principles of natural justice. 

(3) The Court issuing a writ of certiorari acts in exercise of a supervisory and not appellate juris- 
diction. One consequence of this isthat the Court willnot review findings of fact pacha Dy the 
inferior Court or Tribunal, even if they be erroneous. 

(4) An error in the decision or determination itself may also be amenable to a writ uf certiorari 

but it must be a manifest error apparent on the face of the proceedings, e.g., when it is based on clear 
ignorance or disre, ard of the provisions of law. 
This view was followed in Nagendra Nath Bora, v. The Commissioner, Hills Division 
and Appeals, Assam?, Satyanarayan v. Mallikarjun?, Shri Ambica Mills Co. v. S.B. Bhutt4 
and in Provincial Transport Services v. State Industrial Court, Nagpur5. But the more 
difficult question is, what is the precise meaning of the expression ‘‘ manifest error 
apparent on the face of the proceedings’? Venkatarama Ayyar, J., attempted to 
define the said expression in Hari Vishnu Kamath’s case! thus : 

“ Mr. Pathak for the Ist respondent contended on the strength of certain observations of Chagla, 
G.J., in Batuk K. Vyas v. Surat Municipality® that no error could be said to be apparent on the face of the 
record if it was not self-evident, and if it ired an examination or argument to establish it. This 
test might afford a satisfactory basis for decision in the majority of cases. But there must be cases in 
which even this test might break down, because judicial opinions also differ, and an error that might be 
considered by one Judge as self-evident might not be so considered by another. The fact is that what 
is an error apparent on the face of the record cannot be defined precisely or exhaustively, there being 
an element of indefiniteness inherent in its very nature, and it must be left to be determined judicially 
on the facts of each case.” 

- It would be seen from the said remarks that the learned Judge could not lay down an 
obje ve test, for the concept necessarily involves a subjective element. Sinha, J. 
Pa “n was, speaking for the Court in Nagendra Nath Bora’s case?, attempted to 
\the point further and proceeded to observe at pages 1269-70 thus : 

from an examination of the authorities of this Court as also of the Courts in England, 
° on which the jurisdiction of the High Court on certiorari may be invoked , is an 
t on the face of the record and every error either of law or fact, which can be correc- 

Nourt, in exercise of its statutory powers as a Court of appeal or revision.”” 


(1955) IML J. (S.C.) 198: (1961) 1 An.W.R. (S.C.) 198; A.LR 
1 1961 S.C. 970 
Al 





21, 112 
1958) S.Q.R. 1240. 5. (1963) 2S.C.J. 412 : ALR. 1963 S.C, 114. 
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This decision assumes that the scope of a writ in the nature of certiorari or an order 
‘or direction to set aside the order of an inferior tribunal under Article 226 of the 
‘Constitution is the same as that of a Common Law writ of certiorari in England : we 
do not express any opinion on this in this case. This decision practically accepts 
the opinion expressed by this Court in Hari Vishnukamath’s case1. The only addition 
it introduces is the antithesis it made between “‘ error of law and error of fact” 
and “‘ error of law apparent on the face of the record’’. But the question still re- 
mains in each case whether an error is one of law or of fact and that falls to be deci- 
ded on the facts of each case. Das Gupta, J., makes yet another attempt to define 
the expression when he says in Satyanarayan v. Mallikarjun®, at page 141 thus : 

“ An error which has to be established by a Iong-drawn process of reasoning on points where there 
may conceivably be two opinions can hardly.be said to be an error apparent on the face of the record. 
As the above discussion ui the rival contentions show the alleged error in the present case is far from 
‘self-evident and if it can be established, it has to be established, by lengthy and complicated argu- 
ments. ” 

The learned Judge here lays down the complex nature of the arguments as a test 
of an apparent error of law. ‘This test also may break, for what is complex to one 
judjcial mind may be clear and obvious to another : it depends upon the equipment 
of a particular Judge. In the ultimate analysis the said concept is comprised of 
many imponderables : it is not capable of precise definition, as no objective criterion 
can be laid down, the apparent nature of the error, to a large extent, being depen- 
dent upon the subjective element. So too, in some cases the boundary between error 
of law and error of fact is rather thm. Atribunal may hold that 500 multiplied by 
10,000 is 5 lakhs (instead of 50 lakhs); another tribunal may hold that a particular 
claim is barred by limitation by calculating the period of time from 1956 instead of 
1961 ; and a third tribunal may make an obvious error deciding a mixed question 
-of fact and law. The question whether the said errors are errors of law or fact can- 
not be posited on a priori reasoning, but falls to be decided in each case. We do not, 
therefore, propose to define with any precision the concept of‘ error of law 
apparent on the face of the record ”; but it should be left, as it has always been 
done, to be decided inseach case. 
The only question, therefore, is whether the State Transport Appellate Tri- 
bunal committed an error of law apparent on the face of the record. A look at the 
rovisions of section 47 and section 43 of the Motor Vehicles Act, 1939, as amended 
a the Madras Legislature, will facilitate the appreciation of the problem. Under 
section 47 a Regional Transport Authority in considering an application for a stage 
carriage permit is enjoined to have regard, inter alta, to the interests of the public 
enerally, Section 43-A, introdcued by the Madras Legislature by the Motor 
ehicles (Madras Amendment) Act, 1948, says that the State Government may 
issue such orders and directions of a general character as it may consider necessary 
in respect of any matter relevant to road transport to the State Transport Authority 
or toa Regional Transport Authority and such Transport Authority shall give effect 
to all such orders and directions. It has been held by this Gourt in M/s. Raman @ 
Raman, Lid. v. The State of Madras*, that section 43-A conferred a power on the 
State Government to issue administrative directions, and that any direction issued 
thereunder was not a law regulating rights of parties. It was also pointed out that 
the order made and the direétions issued under section 43-A of the Act cannot obvi- 
ously add to, or subtract from, the consideration prescribed under section 47 thereof 
on the basis of which the Tribunal is empowered to issue orjrefuse to issue a permit, 
as the case may be. It is, therefore, clear that any direction given under section 43-A 
for the purpose of considering conflicting claims for a permit by applicants can only 
be to enable the Regional Transport Authority to discharge its duties under section 47 
of the Act more satisfactorily, efficiently and impartially. To put it differently, 
the directions so given cannot enlarge or restrict the jurisdiction of the said Tribunal 
or Authority but only afforda reasonable guide for exercising the said jurisdiction. 





L (1955) „SOJ. 267: (1955) 1 MLJ. 3. (1959) SCJ. 1156 : (1959) 2 MLJ. 
(8.6) 157 : (1958) T SGR. M04, 1121, 1193. (S.C) 296 ; 11959) 2 AnWR. (S.C) 236 : 
2. (1960) 8.OJ. 1065: ALR, 1960 8.0. (195%) MEJ. (Cel) 84: (939) ‘Supp. 2 
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Concretely stated, an applicant in advancing his claim fora permit may place before 
the Authority an important circumstance in his favour, namely, that he has a branch 
office on the route in respect whereof he seeks for a permit. He may contend thas 
he has an office on the route, and that the interests of the public will be better served, 
as the necessary amenities or help to meet any eventuality in the course of a 
trip will be within his easy reach. The Government also under section 43-A may 
issue instructions to the Regional Transport Authority that the existence of an office 
of a particular applicant on the route would be in the interests of the public and, 
therefore, the said applicant should be given a preferential treatment if other things 
are equal. The issue of such an instruction only emphasizes a relevan: fact which 
an Authority has to take into consideration even if such an instruction was not given. 
But ifthe Authority under a manifest error of law ignores the said relevant considera- 
tion, it not only disobeys the administrative directions given by the Government, 
but also transgresses the provisions of section 47 of the Act. The disobedience of the 
instructions which are administrative in nature may not afford a cause of action to 
an aggrieved party, but the transgression of the statutory law certainly does. What 
is the position in the present case? 

The Government issued G.O. No. 1298 (Home), dated 28th April, 1956, 
introducing a marking system for assessing the merits of applicants for stage carriage 
permits. Column 3 reads thus : 

“ Location cf residence or place of business of the applicant on the route or at the terminal : This 
qualification not only is in favour of local enterprise but also secures that the owner will pay prompt and 
requent attention to the service entrusted to him. One mark may be assigned to this qualification .”” 
Under this instruction the location of the residence or the place of business is consi- 
dered to be in the interests of the public, for whose benefit the service is entrusted 
to a permit-holder. The first respondent contended before’the Regional ‘Transport 
Authority that he had branch offices at Tanjore and Mannargudi and therefore that 
fact should be taken into consideration and a mark should be given to him thereunder. 
The Regional Transport Authority gave one mark to the appellant and also one 
mark to the first respondent under that column. But the Appellate Tribunal 
refused to give any mark under that column to the first respondent for the following 
reasons : 

“ On behalf of the other appellants and the dent it is contended that appellant No. 1 (1st 
respondent before the Supreme Court) is a Private Ltd. Company having its registered office at Madras, 
that their offices at Kumbakonam is only a branch office, that the offices if any at Tanjore or at Mannar- 

di cannot be treated as branch offices, and that, as such they are not entitled to any mark in column: 

of the mark list. This contention is a valid one.” 
In regard to the Tanjore office the said Appellate Tribunal has given an additional 
reason by holding on the facts that it was not an office at all. We can, therefore, 
ignore the Tanjore office for the purpose of this appeal. So far as the Mannargudi 
office is concerned, the decision of the Appellate Tribunal was based upon an. 
obvious error. It took the view that ifa company had a branch office at one particular 
place, it could not have in law any other Draach office though it had one in fact. 
Whatever conflict there may be, on which we do not express any opinion, in a tax 
law or the company law, in the context of the marking system and the evaluation of 
an amenity in the interest of the public, it is obviously an untenable proposition to. 
hold that even if a company has a well-equipped office on a route in respect of which 
a permit is applied for, it shall be ignored if the company has some other branch 
somewhere unconnected with that route. That was what the Appellate Tribunal 
held and in our view itis an error apparent on the face ofthe record. On that erro- 
neous view, the Appellate Tribunal did not decide the relevant question raised, 
namely, whether the respondent has any such office at Mannargudi. Both Rama- 
‘chandra Iyer, J., at the first instance, and Anantanarayanan and Venkatadri, JJ., 
in appeal, rightly pointed out this error. As this is an error apparent on the face 
of the record, they quashed the order of the Appellate Tribunal and left the ques- 
tion open for decision by it. In our view, the conclusion arrived at by the High 
Court is correct. 

It remains only to notice the decisions on which strong. reliance is placed by 
learned Counsel for the appellant'in support of his contention. 
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Ip Messrs. Raman & Raman, Ltd. v. The State of Madras}, the relevant facts. 
were: the appellant and the 4th respondent therein, along with others, were appli- 
cants for a stage carriage permit. The Regional Transport Authority granted the- 
permit to the appellant on the basis of instructions issued by the State Government 
under section 43-A of the Motor Vehicles Act; on appeal, the Central Road Traffic: 
Board set aside that order on the footing of fresh instructions issued by the Govern- 
ment ; and a Division Bench of the Madras High Court dismissed the writ petition 
filed by the appellant. It was, inter alia, contended before this Court that the 
instructions given under section 43-A beinglaw regulating rights of parties, the Appel- 
late Authority could not ignore that law and set aside the order of the Regional 
Transport Authority on the basis of subsequent instructions. The contention was. 
rejected on the ground that instructions under section 43-A were not law, but were 
only administrative directions and that the fact that the Appellate Tribunal ignored. 
them would not affect its jurisdiction if it had come to a decision having regard 
to the considerations laid down in section 47 of the Act. The question before the 
Tribunal was whether a small unit or a large one would be viable or would be in the 
interest of the public. There was scope for taking different views on the question, 
and fhe Appellate Tribunal, contrary to the earlier directions, came to the conclusion 
that smaller units would be more in the interest of the public than larger ones. 
This judgment, therefore, is an authority only for the position that a Tribunal in 
issuing or refusing to issue a permit to an applicant would be acting within its juris- 
diction notwithstanding the fact that it ignored the administrative directions given 
by the Government under section 43-A of the Act, provided it had come to a decision. 
on the relevant considerations laid down in section 47 of the Act. 


In Abdulla Rowther v. The State Transport Appellate Tribunal, Madras?, the 
Regional Transport Authority issued a permit each to the appellant therein and to. 
one Gopalan Nair. On appeal, the Appcllate Tribunal set aside that order and 
gave the permits to respondents 3 and 4. Both the Regional Transport Authority and. 
the Appellate Tribunal considered the applications on the basis of G.O. No. 1298 
issued by the Government of Madras on 28th April, 1956. The Regional Trans- 
port Authority gave 4 marks each to the appellant and Gopalan Nair under Col: 1, 
which dealt with the building strength to viable units, and recused to give any marks 
to respondents 3 and 4 under the said column on the ground that they were fleet 
owners ; with the result that the appellant and Gopalan Nair secured more marks 
than respondents 3 and 4 and were, therefore, given the permits. But the Appel- 
late Tribunal held that the appellant and Gopalan Nair were not entitled to claim 
the benefit of the marks under Col. 1 as they had secured less marks than respondents 
3 and 4 under Cols. 3 to 5 for they held, ona fair construction of the said G.O., 
that it was only when the marks obtained by applicants under Cols. 2 to 5 were 
equal, recourse could be had to Col. 1. On that basis, the Appellate Tribunal 
quashed the order of the Regional pack ya Authority and gave the permits to 
respondents 3 and 4. The appellant challenged the said order by an application 
under Article 226 of the Constitution for a writ of certiorari in the High Court of 
Madras. Rajagopalan, J., dismissed the application on two grounds, namely, (1) 
that the construction of the G.O. was not shown to be wrong, and (2) that even if 
the G.O. was misconstrued, it would not justify the issue of a writ of certiorari, as the 
said G.O. embodied: only administrative directions. The Letters Patent appeal 
filed against the said order was dismissed. ‘The appeal filed to this Court was also: 
dismissed. This Court followed the decision in Messrs. Raman & Raman, Lid. v. 
The State of Madras?, and held that the instructions given under section 43-A of the 
Motor Vehicles Act were only administrative directions and that, therefore, even 
if the rule as to the assignment of marks was infringed, it was not an error of,law at 
all. This decision only follows the earlier decision and lays down that instrcutions 
given under section 43-A of the Motor Vehicles Act are anly administrative directions 
and that a wrong construction of the said instructions would not enable the party | 
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affected to apply for a writ of certiorari. The instructions laid down a method of 
evaluations of the respective claims vis-a-vis the considerations laid down in sec- 
tion 47 of the Act. The Regional Transport Authority and the Appellate Tribunal 
have borne in mind the said considerations in deciding upon the rival claims, though 
they may have wrongly interpreted one of the instructions. It may be pointed 
out that in that case the interpretation put upon the instructions was a correct one, 
though this Court proceeded on the assumption also that they might have been 
worngly interpreted. But the decision cannot obviously be an authority for the 
position that on a wrong interpretation of the administrative directions or de hors 
the said directions, a Tribunal can ignore the relevant considerations laid down in 
section 47 of the Act or on the basis of an error of law apparent on the record 
wrongly refuse to decide on any of such considerations. 


To the same effect is the decision of this Court in Ayyaswamt Gounder v, M/s. 
Soudambigat Motor Service1. There, the Regional Transport Authority followed 
the marking system as laid down by the Government of Madras and gave to the 
appellant (therein) 5 marks and to the respondent 6 marks. Though the respon- 
dent got 6 marks, he was not given the permit, as in the view of the said Authprity 
he was guilty of misconduct. As between the other applicants, the appellant having 
secured the highest number of marks, he was given a permit. But on appeal the 
Appellate Tribunal re-allotted the marks and under the re-allotment the appellant 
got the highest number of marks; and because of that fact and also for the reason 
that he was a small operator of two buses, who should be given an opportunity 
to build up a viable unit as quickly as possible, he was given the permit by the 
Appellate Tribunal upholding the order of the Regional Transport Authority. 
One of the questions raised there was whether the appellant was entitled to marks 
under Col.2 for repair and maintenance facilities at Dharapuram—the Appellate 
Tribunal found that he had such facilities. The appellant filed a writ in the High 
‘Court and the learned single Judge thought that some mistakes had been committed 
by the Appellate Tribunal in the allotment of marks and that it acted in contraven- 
tion of the directions given by the Government under the said G.O., but dismissed 
the petition on the ground that, as the said instructions are only executive directions, 
‘their contravention did not confer any right on the parties before the Tribunal. 
‘On Letters Patent Appeal a Division Bench of that Court set aside that order on 
the ground that the Appellate Tribunal had taken into consideration the following 
‘two irrelevant considerations: (i) the appellant’s claim should suffer because of 
the punishment for his past misconduct, and (ii) the third respondent being a small 
operator, he would be entitled to better consideration than the appellant who was 
a monopolist. On appeal, this Court followed the decision in M/s. Raman & 
Raman, Lid. v. The State of Madras? and Abdullah Rowther v. The State Transport Appellate 
Tribunal® and held that under the said G.O. the Government issued only adminis- 
trative directions and that the failure of the Transport Authorities to follow them 
would not entitle the respondents to a writ. As regards the two reasons given by 
the High Court, this Court came to the conclusion that they were not irrelevant 
-considerations, but were considerations germane in the matter of issue of permits. 
In the result this Court allowed the appeal. This decision accepts two propositions, 
namely, (1) misconstruction or even disregard of the instructions, given by the 
‘Government does not confer a right upon an aggrieved party to file a writ, for the 
‘said instructions are only administrative directions and (2) the decision implies 
that if the Tribunal decides on irrelevant considerations, the Court can issue a writ. 
But in that case it came to the conclusion that no such irrelevant considerations 
-weighed with the Tribunal. ° 

The last of the cases relied upon is that in Sankara Ayyer v. Narayanaswami 

.Naidut.” There too, the Regional Transport Authority and the State Transport 
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Appeilate Tribunal considered the applications for the grant of a permit for a 
new route on the basis of the administrative directions given by the State Govern- 
ment. The Regional Transport Authority gave the appellant 3 marks on the basis 
that he was a small operator; but the Appellate Tribunal came to the conclusion 
that he was not entitled to any marks ag a small operator. A single Judge of the 
High Court set aside the order of the Appellate Tribunal on the ground that it 
misconstrued the directions contained in the Government Order relating to small 
operators. But a Division Bench of that Court in Letters Patent appeal held, 
relying upon the earlier decision of this Court, that the said directions were only 
administrative in nature and that they did not confer any legal rights and in that 
view allowed the appeal. This Court again following the earlier decisions dis- 
missed the appeal holding that by construing the administrative directions the 
Tribunal did not take irrelevant considerations or refused to take relevant consi- 
derations in the matter of issue of permits. Itis always a controversial uestion. 
whether the issue of a permit to a small operator or to a big operator wo d be in 
the interest of the public and a Tribunal is certainly entitled to take either view. 


eIt will be seen from the aforesaid decisions that this Court only laid down that 
the instructions given under section 43-A of the Motor Vehicles Act were only 
administrative directions and that the infringement of those instructions by the 
Tribunal did not confer any right on a party to apply to a High Court for a writ 
‘inder Article 226 of the Constitution. In all those cases the Tribunal either ignored 
the instructions or misconstrued them, but nontheless decided the question of issue 
of permits on considerations relevant under section 47 of the Act. They are not 
authorities on the question whether a writ of certiorari would lie, where a Tribunal 
had on an obviously wrong view of law refused to decide or wrongly decided on a 
consideration relevant under section 47 of the Act, whether or not it was covered 
by the instructions given under section 43-A. For if on the basis of such an error 
of law, it refuses to decide a relevant question, the fact that the Government also 
issued instructions to the Tribunal to apply some objective standards in deciding 
such a question does not make the said question anytheless a relevant considera- 
tion under section 47 of the Act. 


That is the position in the present case. As we have already indicated, on 
the basis of an error manifest on the record, namely, that a company cannot have a 
branch office on the route in question, if it has another branch elsewhere, it refused 
to take into consideration a relevant fact, namely, whether the respondent has 
an office on the said route. The High Court, therefore, was right in quashing the 
order of the Appellate Tribunal and giving an opportunity to the Tribunal to decide 
that question on merits. 


In the result, the appeal fails and is dismissed with costs. 

K.L.B. — Appeals dismissed. 
THE SUPREME COURT OF INDIA. 

: (Criminal Appellate J urisdiction.) 

PRESENT :—K. Sussa Rao, RAGHUBAR DAYAL AND J. R. MUDHOLKAR, JJ. 


Dr. Raghubir Saran .. Appellant * 
U. ' 
The State of Bihar and another .. Respondents. 
Criminal Procedure Cods (V of 1898), section 561-A—Scope—-Powsrs of High Court in regard to pie 
remarks made tn tts j or order by a Court against a on who is neither a party nor a witness to the - 


ing—High Court refusing to expunge remarks—Supreme if can interfere in appeal by Special Leane. 


Every High Court as the highest Court exercising criminal jurisdiction in a State has inherent 
power to make any order for the Pu of securing the ends of justice. ‘This power extends to expunc- 
tion or ordering expunction of evant passages from a Judgment or order of a subordinate Court 


and would be exercised by it in a Tie for securing the ends of justice. Being an extraordi- 
nary power it will, however, not be pressed in aid except for remedying a flagrant abuse by a subordi- 
nary Power it Wil, BOW ey Ee, no 2e PUET E e 


* Cr.A. No. 87 of 1961. 14th March, 1963. 
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nate Court of its ers such as by passing comment upon a matter not relevant to the contgoversy 
‘before it and which i unwarranted or is likely to harm or prejudice another. j 


Where on a bail application the Magistrate called for a report from the Civil Assistant Surgeon 
who was also the Jail Superintendent whether the accused who made the bail applications for bail 
were ill, the Magistrate depa ing bail observed that (a) the report appeared to be in the hand- 

‘writing of some person other than the Doctor himself and was only signed by him and (b) “no actual 
‘examination report was attached with this petition.” “It is an extreme case of carelessness on the 
‘part of the Doctor concerned ” and ordered that a copy of the petition and order sheet be sent to the 
‘Civil Surgeon for information. On the application of the Doctor concerned for expunging the 
remarks against him. 


Held : All this is very trivial and the remarks are not such as are likely to cause harm to the 
‘Doctor nor are such as should cause any harm to him. Accordingly itis not a fit case for the 


‘exercise of the extraordinary power of the High Cowt under section 561-A of the Code of Criminal 
Procedure. 


Per Subba Rao, F7.—A Judgment of a Criminal Court is final ; it can be set aside or modified only 
in the manner prescribed by law. (2) Every judge, whatever may be his rank in the hierarchy, must 
-have an untestricted right to express his views in any matter before him without fear or favour. 
(3) There is a correlative and self-imposed duty on a Judge not to make irrelevant remarks or obser- 
vations without any foundation, especially in the case of witnesses or parties not before him, affect- 
ing their character or reputation. (4) An appellate Court has jurisdiction to judicially correc such 
semarks but it will do so only in exceptional cases where such remarks would cause irreparable harm 
to a witness or a party not before it. 


In the instant case it is not possible to say that the observation complained of is either irrelevant or 
without foundation. Where the High Court in exercise of its discretion, for the reasons given by it, 
to expunge the remarks it is cleaily not a case meriting interference of the Supreme Court in 

ats extraordinary jurisdiction under Article 136 of the Constitution. 


Appeal by Special Leave from the J udgment and Order, dated 7th October, 
1960 of the Patna High Court in Criminal Revision No. 460 of 1960. 


B. B. Tawakley, Senior Advocate, (Mrs. E. Udayarainam and R. C. Prasad, 
Advocates, with him), for Appellant. , 


D. P. Singh, M. K. Ramamurthi, R. K. Garg and S. C. Agarwal, (Advocates of 
M/s. Ramamurtht & Co.), for Respondent No. 1. 


The Court delivered the following Judgments— 


Subba Rao, 7.—I have perused the judgment prepared by my learned brother 
Mudholkar, J. . I agree that the appeal should be dismissed. But I would prefer 
to give my own reasons for doing so. 


The facts giving rise to this appeal are simple. Thea pellant is a medical practi- 
tioner and during the year 1959 he was acting as Deputy Si erintendent, Jahanabad 
Sub-Divisional Hospital and Superintendent, Sub-Jail, Jahanabad. A criminal 
case-was pending before the Court of the Munsif-Magistrate, First Class, Jahanabad, 
and the two accused therein filed a petition in that Court for releasing them on bail. 
‘On 3rd October, 1959, the learned Munsif-Magistrate called for a report from the 
said medical officer of his opinion on the health of the said accused. ‘The said officer 
examined the accused and sent the folowing report to the Munsif-Magistrate : 


“ Examined accused Ramsewak Dusadh and Ramdeo Dusadh of village Havellipur, P. S. Ghosi, 
district Gaya, and found that both of them are suffering from Hookworm infections and are anaemic, ”” 


On 19th October, 1959 the learned Munsif-Magistrate made the following order 
granting bail to the said accused : 


“In view of the order, dated 3rd October, 1959 a petition signed by Superintendent, Sub-Jail, 
ae aad, is received. In this petition it is mentioned that the a persons are suffering 
ookworm infection and hence they are anaemic. From the petition it appears that its body portion 
has been written by somebody else and it is simply signed by Mr. R. Saran, Superintendent. It is 
curious to note that no actual examination report has been attached with this petition. It is an 
extreme case of carelessness on the part of the Doctor concerned. He ought to have realised that a 
judicial orger weuld be passed on his actual rt and not on his petition. Hence let the copy of this 
petition and ordersheet be forwarded to the Civil Surgeon, Gaya, for information. It is by 
the lawyer appearing on behalf of the accused that these accused persons are poor and would not be 
in a position to defend themselves, in case they would not be allowed bail. I therefore on considering 
nae r circumstances and il] health allow them to remain on bail on Rs. 500 with one surety for 
the like amount. ” 


-After making some infructuous attempts through administrative channels to get 
-the said remarks against him expunged, the said medical officer filed a Revision 
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Petition under sections 435 and 439 of the Code of Criminal Procedure against the 
said order in the High Court of Judicature at Patna. The High Court dismissed 
the Revision Petition. Hence the appeal. 


Learned Counsel for the appellant contended that the remarks made by the 
learned Munsif-Magistrate were unjustified and groundless and that they would 
affect the appellant’s future official career and, therefore, the High Court should 
have expunged the said remarks. Learned Gounsel for the respondents, apart from 
justifying the remarks, contended that the High Court had no jurisdiction to ex- 
punge the remarks from the judgment which had become final. 


At the outset I would like to make it clear that I am not expressing my opinion 
on the question whether the High Court in an appeal or a revision filed therem by 
an aggrieved party can expunge the remarks made by the trial Court in its judg- 
ment in disposing of the said appeal or revision. I am only addressing myself 
to the limited question whether in a case where the judgment has become final, that 
is to say, when no appeal has been preferred against the judgment by an aggrieved 
party, the High Court can expunge any remarks found therein at the instance of a 
third party. I am also confining the scope of my judgmént to the power_of an 
appellate Court to expunge remarks in a criminal case. 

The only power on which reliance is placed by learned Counsel for the appel- 
se that contained in section 561-A of the Code of Criminal Procedure, which 
reads : 

& Nothing in this Code shall be deemed to limit or affect the inherent power of the High Court 

to make such orders as may be necessary to give effect to any order under this Code, or to prevent 
abuse of the process of any Court or otherwise to secure the ends of justice. ” 
The Judicial Committee in two decisions, viz., Emperor v. Nazir Ahamad', and 
Jairam Das v. Emperor®, had taken the view that the said section gives no new 
powers but only provides that those which the Court already inherently possesses 
shall be preserved. 


What is the scope of this inherent power? Can it be invoked in a case where 
the judgment has become final to expunge the remarks made therein? By expung- 
ing remarks what does the appellate Court do? Substantially it strikes out a part 
of thejudgment. Sometimes the part struck out may be an integral part of the {Ue 
ment, that is to say, the conclusion may not flow in the absence of the part deleted. 
On some occasions remarks made by a Court on the credibility of a witness, however 
exaggerated they may be, may be the sole reason for not believing that witness. 
There may also be other occasions when the remarks may be so irrelevant that they 
may not have any direct impact on the judgment, but such instances will be very 
rare, Whatever may be the degree of impact, the result of expunging remarks 
from a judgment is that it derogates from its finality. There is no provision in the 
Code of Criminal Procedure which enables an Appellate Court in a case where the 
order of 2 lower Court has become final between the State and the accused to modify 
the said order by deleting or striking out some of the observations found therein. 
Does section 561-A of the said Code confer such a power ? The conflicting views on 
this qustion are reflected in some of the judgments cited at the Bar. Sulaiman, J 
in Panchanan Banerji v. Upendra Nath Bhattacharjt®, holds that section 561-A of the 
Code of Criminal Procedure, which was added in 1923, confers such a power and 
he does not see any reason why such an inherent power should not comprise a power 
to order a deletion of passages which are either irrelevant or inadmissible and which 
adversely affect the character of persons before the Court. Tek Chand, J., in the 
matter of Daly and others*, also concedes such a power to an appellate Court. Beau- 
mont, C.J., in Rogers, P.F. v. Shrinivas Gopal”, remarks tersely that no Court can 
claim inherent power to alter the judgment of another Court. Dhavle,* J., in 
Bhuinath Khawas v. Dasrathi Das®, agrees with Beaumont, C.J., in holding that no 


l. LR. 71 LA. 203 : (1945) 1 M.LJ. 86: 3. (193 LL.R. 49 All. 254, 256. 
(1945) F.L.J. 48 1 A.LR. 1945 P.C. 18, 22. 4. (1927) I.L.R. 9 Lahore 269. 

9. LR 72 LA, 120: (1945) 2M.LJ. 40: 5. LL.R. (1940) Bom. 415, 418. 
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Court can claim inherent power to alter the judgment of another Court. * The 

Madras High Court in In re Public Prosecutor’, holds that an appellate Court has 

ower to expunge remarks in a judgment in a suitable case. The Full Bench of the 
mbay High Court in State v. Nilkanth Shirpad*®, posed the question thus : 

“The important question that arises is whether a superior Court has inherent power to alter the 
record, as it were, by changing or altering a judgment which has already been delivered and has become 
final as far as that particular Court is concerned, ” 
and expressed its view as follows: 

“ A judgment of a lower Court may be wrong ; it may even be perverse. The proper way to 
attack ree judgment is by bringing it cader the Sui the superior Court and petting the ade 
ment of the lower Court judicially corrected...........0cceeees our opinion, the inherent power 
that the High Court possesses is, in proper cases, even though no appeal or revision may be preferred 
to this Court, to judicially correct the observations of the lower Court by pointing out that the observa- 
tions made by the Magistrate were not justified or were without any foundation or were wholly wrong. 
or improper. 

With respect, I agree with the conclusion arrived at by the Bombay High Court. 
This judgment, if I may say so with respect, reconciles the doctrine of finality ofa 
judgment and the necessity to give relief in an appropriate case to a person who is 
not a party to a proceeding, if uncharitable, unmerited and irrelevant remarks 
are made against him without any fundation whatsoever. The other decisions 
taking the contrary view infringe the fundamental principle of jurisprudence that 
judgment made by a Court, however inferior it may be in the hierarchy, is final 
and it can only be modified in the mannar prescribed by the law governing such pro- 
cedure. All the learned Judges construing the scope of section 561-A of the Gode 
of Criminal Procedure have agreed on one question, namely, to preserve the 
independence of judicial officers so that they may express their views without 
fear or favour. The observations made by some of the Judges are apposite in this 
context. Tek Chand, J., observed in In the matter of Daly and others? at page 275: 


“ It is of the utmost importance to the administration of justice that Courts should be allowed to 
perform their functions freely and fearlessly and without undue interference by this Court. ” 


Chagla, C.J., in State v. Nilkanth Shripad?, observed at page 160: 

“Itis necessary, in order to maintain the independence of the judiciary, that Magis- 
trate, However junior should feel that he can fearlessly one expression to his own Opinion ia the judg- 
ment which he delivers. If our Magistrates feel that they cannot frankly and fearlessly deal with 
matters that come before them and that the High Court is likely to interfere with their opinions, 
the independence of the judiciary might be seriously damd. z 
I entirely agree with the remarks, I reiterate that every judicial officer must be free 
to express his mind in the matter of the appreciation of evidence before him. The 
phraseology used by a particular Judge depends upon his inherent reaction to 
falsehood, his comparative command of the English language and his felicity of 
expression. There is nothing more deleterious to the discharge of judicial functions 
than to create in the mind of a Judge that he should conform to a particular pattern 
which may, or may not be, to the liking of the appellate Court. Sometimes he may 
overstep the mark. When public interests coalict the lesser should yield to the 
larger one. An unmerited and undeserved insult to a witness may have to be tole- 
rated in the general interests of preserving the ind dence of the judiciary. Even 
80, a duty is cast upon the judicial officer not to deflect himself from the even course 
of justice by making ‘disparaging and undeserving remarks on persons that appear 
before him as witnesses or otherwise. Moderation in expression lends dignity to 
his office and imparts greater respect for judiciary. But occasions do arise when a 
particular Judge, without any justification, may cast aspersions on a witness or any 
other pe rson not before him affecting the character of such witness or person. Such 
remarks may affect the reputation or even the career of such person. In my experi- 
ence I find such cases are very rare. But if it happens, I agree with the Full Bench 
of the Bombay High Court that the appellate Court in a suitable case may judicially 
correct the observations of the lower Court by pointing out that the observations 
nae RN Dee RESTS AR A A 
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made by the Court were not justified or were without any foundation or were wholly 
wrong or improper. This can be done under its inherent power preserved under 
section 561-A of the Code of Criminal Procedure. But that power must be exer- 
cised only in exceptional cases where the interest of the party concerned would. 
irrevocably suffer. 


From the aforesaid discussion the following principles emerge: (1) A judg- 
ment of a criminal Court is final ; it can be set aside or modified only in the manner 
prescribed by.law. (2) Every Judge, whatever may be his rank in the hierarchy, 
must have an unrestricted right to express his views in any matter before him without 
fear or favour. (3) There is a correlative and self-imposed duty in a Judge not to; 
make irrelevant remarks or observations without any foundation, especially in the 
case of witnesses or parties not before him, affecting their character or reputation. 
(4) An appellate Court has jurisdiction to judicially correct such remarks, but it 
will do so only in exceptional cases where such remarks would cause irrevocable harm 
to a witness or a party not before it. 


Let me now apply the said principles to the instant case. Here, a bail appli- 
catfon was pending before the Magistrate on the ground that the accused were ill. 
The Magistrate asked the medical officer to report on their health. The said officer 
sent a report stating that he had examined the accused and that they were suffering 
from hookworm infection and were anemic. In the statement of the case the appel- 
lant says that he made a clinical examination and also the examination of the stools. 
of the accused ; but he did not send along with his report the result of his clinical 
examination showing the particulars of the blood and stool tests. ‘The learned. 
Munsif-Magistrate pointed out that no actual examination report was attached to- 
the petition (report) and that it was an extreme case of carelessness on the part. 
of the doctor concerned. The Magistrate felt that as a judicial officer he could not 
accept the mere ipsi dixit of the doctor unsupported by the results of clinical examina- 
tion to come to a conclusion one way or other whether the accused were really so- 
ill as to be let on bail. In the circumstances, if the Magistrate characterized the 
act of the medical officer in not sending the detailed report as an act of extreme 
carelessness, can it be said that his inference was such that the appellate Court 
should treat it as an exceptional case and judicially correct the said observations? 
Indeed, the High Court in its judgment said : 

“ The observation of the learned Munsif-Magistrate does not seem to be holly uni 
The doctor should have given the reasons for calling the accused persons on whose behalf bail petitions 


were moved as anaemic.” 
It rightly concluded thus : 


“ In the circumstances, if the Court said that the doctor was careless, I do not think that there is 
any im iety in such an observation. It is likely that some other Court may a different view 
of the thing, but that is no ground for upsetting the observations ofa Court. Toa pt this contention 
would amount to placing unnecessary fetters on the discretion of the Court in ing any witness. 
or any evidence in course of its judgment or order. ” 


With these observations, it dismissed the petition. 


Now, the question is whether in such circumstances this Court in exercise of 
its powers under Article 136 of the Constitution should interfere with the order of 
the High Court. Is it such an exceptional case which calls for the interference 
of this Court? The High Court in exercise of its discretion, for the reasons given by 
it refused to expunge the remarks. It is certainly not a case meriting the inter- 
ference of this Court in its extraordinary jurisdiction. 


That apart, I entirely agree with the observations of the High Court. A 
judicial officer does not surrender his judgment in medical matters to the ipsi dixit 
of the doctor. The opinion of a doctor has great weight, provided it is supported 
by the material on which he formed the opinion. If he does not disclose the 
particulars of the clinical results, how can the Court come to a conclusion that the 
accused were so ill as to be released on bail? In the circumstances, the Magistrate 
said that the doctor was grossly negligent. It is not possible to say that the said. 
observation is either irrelevant or without foundation. 

S—4 
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In the result, the appeal fails and is dismissed. o 

Mudholkar, F., (on behalf of Raghubar Dayal, J. and himself).—In this appeal by 
‘Special Leave from a judgment of the High Court of Patna the question raised is as 
to the powers of the High Court under section 561-A of the Code of Criminal Pro- 
-cedure in regard to expunging remarks made inits judgment or order by a Court 
-against a person who is neither a party nor a witness to the proceeding. 

The question arises this way. A bail application was moved in the Court of 
Mr. B. Rai, A EA py Sika Jahanabad on behalf of two persons who 
were aeeused in a criminal Case pending in that Court on the.ground that they were 
lying seriously ill in jai. On grd October, 1959, the Magistrate passed an 
-order calling upon the Civil Assistant Surgeon at that place, who, we are told, is also 
‘Superintendent of the Sub-Jail to Re whether the accused persons are ill. On 
7th October, 1959 Mr. Sharan, the Civil Assistant Surgeon, signing as the Super- 
intendent of the Sub-Jail submitted the following report : 

“ Ref.: Copy of order sheet, dated 3rd October, 1959 
in G.R. 367/59 Ghosi P.S. case 3 (8)/59. `. 

Sir, 

Examined accused Ramsewak Dusadh and Ramdeo Dusadh both sons of Dillan Dusadh of village 
Havellipur P. S. Ghosi, district Gaya and found that both of them are suffering from hookworm infec- 


tion and are anaemic. 
Yours faithfully, 
Sd. . sg 


‘The report was addressed to the Magistrate. On 19th October, 1959 he passed his 
-order releasing the accused persons on bail in the course of which he made certain 
-observations which are sought to be expunged. For some obscure reason the learned 
Magistrate has regarded whatis plainly a report to be a ‘ petition ° and then blamed 
Dr. Sharan for not realising that a judicial order could be passed only on his report 
and not “his petition ”. That is not all. He has found fault with Dr. Sharan 
because (a) the report appeared to be in the handwriting of some person other than 
himself and was only signed by him and (b) “ no actual examination report was atta- 
-ched with this petition (e) ”. For these reasons he observed in his order: “ It 
is an extreme case of carelessness on the part of the Doctor concerned ” and ordered 
that a copy of the ‘ petition ° and the order sheet be sent to the Civil Surgeon, 
Gaya, for information. 


The report of Dr. Sharan is couched in the usual form but if the Magistrate 
felt any doubt about the matter he could well have sought to have it cleared by 
writing to him for particulars. No doubt, this might have entailed postponement 
-of the case and thus delayed passing an order. But it would seem that the 
Magistrate did not really think that the report was inadequate. For, acting 
upon it, he in fact released the accused persons on bail on the very day, thatis, the 
1gth of October. j 

All this is, however, very trivial and is not a kind of matter which ought ever to 
have been brought up before this Court. No doubt the learned Magistrate has 
‘Said that the doctor was careless and by forwarding acopy of the order straight 
to his departmental superior indicated that he expected action to be taken on the 
‘basis of his remarks. But in view of the fact that the learned Magistrate has in 
fact acted upon the doctor’s report and had wrongly characterised it as a petition 
his remarks could not reasonably have been regarded by the doctor’s superiors as 
being very serious. No harm, much less any irreparable harm, could therefore be 
-expected to result from these remarks. 

Upoh this view we would not have said anything further. But Mr. D.P. 
Singh, appearing for the State of Bihar has raised an objection to the jurisdiction 
of the High Court under section 561-A of the Code and since it raises a question 
of general importance, it is necessary to deal with it. That section reads thus : 

“ Nothing in this Code shall be deemed to limit or affect the inherent power of the High Court to 
-make such as may be necessary to give effect to any order under this Code, or to prevent abure -~ 
-of the process of any Court or otherwise to secure the ends of justice. ” 
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Thise provision was introduced in the Code when it was extensively amended in 
the year 1923. But it does not confer and was not intended to confer any new 
powers on the High Courts. The Courts exist not only for securing obedience to 
the law of the land but also for securing the ends of justice in its widest sense. 
Courts including the High Courts, can exercise such powers as the laws of the land 
confer upon them as well as such inherent powers to do justice as are preserved ex- 
pressly or are not taken away by a statute. We shall confine ourselves to the in- 
herent powers of the High Court in criminal cases. Now, section 561-A says in 
clear terms that the inherent power of the High Court to do certain things is preser- 
ved and what we have to ascertain is whether the power to expunge any passage 
from the judgment of a subordinate Court is inherent in the High Court and must, 
therefore, be deemed to have been preserved. 


The power of the High Court to expunge remarks from the judgment or order of 
a subordinate Court while dealing with an appeal from the Court is not questioned 
by Mr. Singh. In fact expunction of remarks was ordered by this Court in appeal in 
The State of U.P. v. F. N. Bagga and others1, but there is no discussion in the judg- 
ment on the point, as the existence of the power was not challenged. We are not 
concerned here with the powers of the appellate Court. The question before us is 
whether the inherent power of the High Court to secure the ends of justice embraces 
the power to expunge passages from the judgment of a subordinate Court which 
is independent of its statutory powers to alter, amend or reverse the judgments 
of subordinate Courts in appeals or revisions before it. 


Observations made by a subordinate Court in its judgment or order may very 
seriously affect, in a given case, only a party thereto in which event he can, if the 
observations are irrelevant or unjustifiable, seek redress by appeal or revision, which- 
ever of these remedies is available to him at law. But what if a stranger to the pro- 
ceeding or a lawyer engaged in the case is affected by the Court’s remarks of similar 
character? Has he no remedy? Must he suffer the consequences of irrelevant 
or unjustifiable remarks of a Court though if similar remarks were made against a 
party to the proceeding the party is entitled to seek redress? It would be a travesty 
of justice if an injured stranger to a proceeding should have to suffer unheard as a 
result of unjustifiable and harmful observations made by a Court against him. The 
case of an injured stranger would be of a kind in which redress would be possible 
only if some Court possesses such power and can exercise it to secure the ends of 
justice. The question is whether the highest Court in a State has and must always 
be deemed to have had such power. The further question is whether the exercise 
of such power would involve alteration of a judgment or order and if so whether that 
must be deemed to have been permitted by the Code. 


Certain cases were cited at the Bar and we will deal with them in chronological 
order. The first is In the matter of H. Daly @ others*. In that case Tek Chand J., 
said that the High Court has power to expunge passages from judgments delivered 
by itself or by subordinate Courts and its power to do so has been put beyond contro- 
versy by the enactment of section 561-A in the Code of Criminal Procedure. While 
coming to this conclusion the learned Judge has referred to five decisions of the Chief 
Court of Lahore and pointed out that that Court claimed the power to expunge 
remarks in appropriate cases. It may incidentally bé mentioned that he has also 
referred to the decision in Panchanan Banerji v. Upendra Nath®, in which it was held 
that the High Court had inherent power to order deletion of passages which are 
either irrelevant or inadmissible and which adversely affect the character of persons 
before the Court. It may, however, be mentioned that that was a case where the 
learned Judge, Sulaiman J., was dealing with an appeal against acquittal and ordered 
the expunction of remarks while exercising appellate jurisdiction though he has 
referred in this connection to the inherent powers of the Court. Neither of these 
decisions, however, contains any discussion on the point. 

—_—_—_—_—_—_e i eee eae 
1, CrlA. No. 122 of 1959, decided on 16th 2. (1927) I.L.R. 9 Lahore 269. 
January, 1961. 3; t1926) I.L.R. 49 All. 254. 
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Then there is the decision in Rogers v. Shrinivas Gopal Kawale? in which Beaumont, 
C.J., held that the High Court had no power under section 561-A to expunge passa- 
ges in judgments which have not been brought before it in regular appeal revision. 
There, an application was made under section 561-A for expunging certain obser- 
vations criticising a witness made by the Additional Sessions Judge of Poona in a 
criminal appeal. Dealing with the application the learned Chief Justice observed : 

“ It is obvious that, if the jurisdiction exists, its exercise must place the Court in an anomalous 

position. The Court must go through the record of a case in which it is not called upon to act judicially 
at the instance of a party who is not aggrieved by the decision, and it may well that the Court 
will have to come to a conclusion upon matters not in issue in the proceedings. ” 
He referred to the decision in Emperor v. C. Dunn? and Emperor v. Sidaramaya®, in 
the first of which it was held that the High Court had no such jurisdiction and in 
the second it was said that it was doubtful whether such jurisdiction exists in the 
High Court. He expressed disagreement with the view taken in Panchanan Banerji s 
case*, and Daly’s case®, and observed : 


“ With all t to the learned Judges who have taken a different view, I am quite unable to 
sec how section 561-A affects the question. ‘That section provides that nothing in the Code shall be 
deemed to limit or affect the inherent power of the High Court to make such orders as may be rftces- 
sary to give effect to any order under the Code, or to prevent abuse of the process of any Court or 
otherwise to secure the ends of justice. So that all that the section docs is to preserve the inherent 
powers of the High Court without conferring any additional power. In my opinion no Court can 
claim inherent power to alter the judgment of another Court. All powers in appeal and revision are 
statutory, and not inherent in the superior Court. When once a matter is duly brought before a 
superior Court, then no doubt inherent powers may be called in aid to enable the Court to do complete 
justice, but the powe: to bring a matter in appeal ar revision before a superior Court must be conferred: 
by statute or some enactment having statutory effect. ” 


The learned Chief Justice observed that the power of superintendence conferred upon. 
the High Court by section 224 of the Government of India Act over Courts subordi- 
nate to it does not enable the High Court to correct a judgment of a subordinate 
Court and points out that sections 435 and 439, Criminal Procedure Code only 
enable the High Court to satisfy itself about the correctness, legality or propriety 
of any finding, sentence or order of an inferior Court or of the regularity of the 
proceeding before it. Then he observed : 


* When the High Court is hearing an application in appeal or revision, the whole matver is before 
it and it can make any order consequential or incidental to the order under review, and, in my opinion, 


in such a case the is entitled tu expunge any remarks in the lower Court’s ju t which it 
thinks t not to have been made. But it seems to be impossible to say that expungimg passages 
from a j t giving reasons for an order which is not under appeal involves anything consequential 


or incidental to the matter in appeal. If the Court thinks that any such action is called for, it can 
itself send fer the record and act regularly in revision. ” 

In the end the learned Chief Justice held that the decision in Emperor v. Dunn? 
was right and has not been altered by the introduction of section 561-A. This 
judgment was partially overruled by a Full Bench in State v. Nilkanath Shripad Bhave®. 
Chagla, C.J., who delivered the judgment of the Court concurred with the observa- 
tion of Beaumont, C.J., that no Court can claim inherent power to alter the judg- 
ment of another Court and after pointing out that Beaumont, C.J., had also said in 
his judgment that the Court had inherent jurisdiction to alter the judgment once the 
matter comes before it in appeal or revision, said :— 

“It is difficult to understand, if the High Court has no inherent jurisdiction to alter the judgment 
of another Court, how that \ ade e arises merely because the matter comes before the High Court 
in appea glans ee Either a cea has ales juriadiction or it has not. If ea has ret 
j ion, it can be exercised either in appeal or in revision, or,.... an independent application 
made by the party unde: section 561-A. ” i os 
The learned Chief Justice then quoted the further observations of Beaumont, C.J., 
which we have reproduced earlier and said: 

“ It is difficult to understand how the Court can act regularly in revision if there is no effective 


order which can be challenged in revision. Therefore, in our opinion this judgment was correctly 
decided to the extent that it laid down that there was no inherent jurisdiction in a superior Court to 





1. IL.R. (1940) Bom. 415. 4, (1926) LL.R. 49 All. 254. 
2. (1922) 443All, 401. 5. (1927) L.L.R. 9 Lah. 269. 
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alter the judgment of another Court. But to the extent that this Division Bench laid down that the 
powet to judicially correct the judgment of a lower Court only arose in appeals and revisions, it was 
not correctly decided. The power of the High Court judicially to correct any subordinate Judge 
exists independently of applications which come before it by way of appeal of revision. This Court 
can judicially correct any subordinate Judge in any application made to it which it can entertam under 
section 561-A of the Code. ” 

The learned Chief Justice then referred to an unreported decision of the Bombay 
High Court in which the view was taken that the Court has jurisdiction to expunge 
remarks from the judgment of a lower Court although the matter was not before it in 
appeal or revision and in which the Court expressed difficulty in appreciating the 
view taken in Roger’s case. Then the learned Chief Justice pointed out that he did 
not find it easy to understand how if, as was said by Beaumont, G.J., the power to 
alter the judgment of an inferior Court is not an inherent power, it can be brought 
in aid as an inherent power provided only the matter is before the High Court, in 
what he has called regular revision. According to the learned Chief Justice in 
entertaining an application under section 561-A ‘‘ what the High Court should do 
is not to expunge remarks but judicially to correct by its judgment the judgment of 
the lower Court.” We also find it difficult to understand what Beaumont, C.J., 
ment when he said on the one hand that the High Court has no inherent power to 
alter the judgment of an inferior Court and on the other that when the matter 
is before the High Court by way of regular revision it can alter the judgment by 
exercising its inherent power. Either the High Court has inherent power to alter a 
judgment of a subordinate Court or it has not. Ifit has no inherent power to do so 
the mere fact that a regular proceeding arising out of the judgment of the subordi- 
nate Court is before it would make no difference. For, even then it cannot do any- 
thing as its revisional powers under section 439, Criminal Procedure Code do not 
enable it to expunge remarks. Yet, according to the learned Chief Justice the 
High Court can then exercise its inherent power. How it can do so when on the 
sae statement of the legal position, it has no such inherent power, is not easy to 

ollow. 


We also feel some difficulty in understanding the judgment of Chagla, G.J., 
when he says that by entertaining an application under section 561-A the High Court 
can judicially correct the judgment ofa subordinate Court but at the same time 
not expunge remarks therein as doing so would be altering the judgment of the 
subordinate Court. If the alteration or amendment of the judgment or order ofa 
subordinate Court isnot the necessary consequence of the judicial correction of such 
judgment or order we fail to see how removing from it a passage which is not re- 
levant to the controversy decided by the judgment would amount to such alteration. 
A judgment consists of the verdict of the Court and its reasons bearing on it. If a 
superior Court supersedes or alters or amends either of these it will be reversing, 
altering or amending the judgment. But if a document embodying the judgment 
contains besides the Court’s verdict any reasons therefor, any additional matter which 
is unrelated to either of these two components of the judgment it cannot properly 
be regarded as a part of the judgment merely because it is contained in the same do- 
cument. By including within the judgment irrelevant matter the Court cannot make 
themfan integral part of the judgment. The power to delete or order the deletion of 
ae matter for securing the ends of justice must be deemed to inhere in the High 

ourt. 


The learned Chief Justice seems to accept the position that under section 561-A 
an application can be made to the High Court complaining of injurious remarks 
by a subordinate Court on the ground that they are RST or irrelevant and 
that such an application becomes a judicial proceeding before the High Court. 
He also accepts that the High Court can thereupon correct the judgment.of the sub- 
ordinate Court in appropriate circumstances. Ifthe High Court has power in such a 
proceeding to correct the judgment or order of a subordinate Court how exactly and 
Meer does it exercise it? Earlier in his judgment the learned Chief Justice has 
gaiq : 





1, LL.R. (1940) Bom, 415. 
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“A judgment of a lower Court may be wrong ; it may even be perverse. The pruper way tu attack 

that judgment is by bringing it under the scrutiny of the superior Court and getting the j enfof the 
lower Court judicially corrected. But is it proper for the sup erior Court to alter or amend the judgmen t 
which has already bren delivaed ? In our opinion, the inherent puwer that the High Court possess- 
cs is, in proper cases, even though no appeal or revision. sat bes po to this Court to ly 
correct the observations of the lower Court by pointing out that the observations made by the Magis- 
trate were not justified or were without any foundation or were wholiy wrong or improper. ” 
It may be mentioned that the Advocate- General who appeared in the case had urged 
merely making observations of this kind or passing structures on a subordinate 
Courtstandson a different footing from expunging objectionable remarks. The 
learned Chief Justice observed : $ 

“ In our opinion it is not n tu express the displeasure ef this Court against any observations 
made by a Magistrate or by a Session rise by expungingthe remarks from the judgment delivered by 
him. . « e © © « In our opinion, therefore, it would not be correct to say that expunging 
remarks from a judgment or deleting passages from a judyment constitutes the inherent power of any 
superior Court and, therefore, the inherent power of the High Court.” 

The learned Chief Justice quite rightly holds that the High Court has in- 
herent power judicially to correct a subordinate Court even for making harmful 
_ remarks against a person who is not a party to the proceedings. But, accordeng 
to him, the sole content of this power consists of expression by the superior Court of 
its displeasure at the offending remarks. We can discern no principle upon which 
such a limitation on the inherent powers of the High Court can be justified. 


Moreover, mere expression by the High Court of its displeasure at the offend- 
ing observations of a subordinate Court cannot even be regarded as amounting to 
“ judicial correction ° of the error committed by such Court. For, despite the 
dis-approbation, the remarks continue to be there on the record of the 
subordinate Court. The form normally adopted by a superior Court for “judicial 
correction ” of an error of a subordinate Court does not consist of mere expression. 
of its disagreement with the view taken by the subordinate Court but of effacing 
that error and thus depriving it of its legal effect. That is precisely what ought to 
be done with respect to irrelevant remarks of a subordinate Court when they are 
found to be unjustifiable and harmful. The appropriate form in which this part of 
the judicial process may be carried out would be either by expunging them or dire- 
ting them to be expunged so that they would cease to have any effect. 


There can be no doubt that the judgment of a Tribunal empowerd by law to 
adjudicate upon and decide any matter affecting the rights of parties is inviolable 
unless the law allows it to be questioned or interfered with. In such a case the judg- 
ment can be challenged only and interfered with only by the specified authority 
and to the extent permissible by the express provisions oflaw. No other Court, 
not even the High Court, unless expressly permitted by law can entertain a challenge 
or exercise any power with respect to a Judgment. Its inherent power is not exerci- 
sable for this purpose because what is made final or inviolable by law is beyond the 
purview of such power. But the inviolability which attaches to a judgment must 
necessarily be confined to its integral parts, that is the verdict and reasons therefor. 
It cannot extend to matters which though ostensibly a part of the judgment are 
not in reality its integral parts. It is because of this that the majority of the High 
Courts hold that they have always had the power to expunge passages from the 
judgments of subordinate Courts in certain circumstances. In other words that 
this power has always been there and can be resorted to for securing the ends of 
justice. It is significant to note that despite this, though the Code was amended 
materially in 1955 the Legislature did not indicate in section 561-A or any other: 
provisions that this power did not exist or is taken away. Clearly the High Courts, 
by expunging remarks from an order or judgment of a subordinate Court would not 
in any event be altering it on merits or in any matter ofsubstance but be only deleting 
from it matter which: being alien to the matter before the Court ought never to 
have been there. When such only is the effect of what the High Court does, can 
prohibition to this course be inferred from the fact that sections 423 and 439 which 
deal with appellate and revisional powers, are silent about “Sich matters? “We~ 
are clear that they do not exclude such power. As already stated, expunction of 
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irrelevant remarks does not amount to the alteration or amendment of a judgment 
or an order of a subordinate Court. No doubt, the exercise of such power will 
have the effect of taking out of the judgment or order something which was there 
before and thus in a limited way to interference with the content of the document 
embodying the judgment or order. But bearing in mind the paramount importance 
of securing the ends of justice the High Court must be deemed to have such power. 


When we speak of the inherent powers of the High Court of a State we mean 
the powers which must, by reason of its being the highest Court in the State having 
general jurisdiction over civil and criminal Courts in the State, inhere in that Court. 
The powers in a sense are an inalienable attribute of the position it holds with respect 
to the Courts subordinate to it. ‘These powers are partly administrative and partly 
judicial. They are necessarily judicial when they are exercisable with respect 
to a judicial order and for securing the ends of justice. When we speak of ends 
of justice we do not use the expression to comprise within it any vague or nebulous 
concept of justice, nor even justice in the philosophical sense but justice according 
to law, the statute law and the common law. Again, this power is not exercisable 
every time the High Court finds that there has been a miscarriage of justice. For, 
the procedural laws of the State provide for correction of most of the errors of sub- 
ordinate Courts which may have resulted in miscarriage of justice. ‘These errors. 
can be corrected only by resorting to the procedure prescribed by law and not other- 
wise. Inherent powers are in the nature of extraordinary powers available only 
where no express power is available to the High Court toglo a particular thing and 
where its express powers do not negative the existence of such inherent power. 
The further condition tor its exercise, in so far as cases arising out of the exercise 
by the subordinate Courts of their criminal jurisdiction are concerned is that it 
must be necessary to resort to it for giving effect to an order under the Code of 
Criminal Procedure or for preventing an abuse of the process of the Court or for 
otherwise securing the ends of justice. 


The power to expunge remarks is no doubt an extraordinary power but never- 
theless it does exist for redressing a kind of grievance for which the statute provides 
no remedy in express terms. ‘The fact that the statute recognizes that the High 
Courts are not confined to the exercise of powers expressly conferred by it and may 
continue to exercise their inherent powers makes three things clear. One, that 
extraordinary situations may call for the exercise of extraordinary powers. Second, 
that the High Courts have inherent power to secure the ends of justice. Third, 
that the express provisions of the Code do not affect that.power. The precise powers 
which inhere in the High Court are deliberately not defined by section 561-A for 
good reason. It is obviously not possible to attempt to define the variety of cir- 
cumstances which will call for their exercise. No doubt, this section confers no 
new power but it does recognize the general power to do that which is necessary 
to give effect to any order under this Code, or to prevent abuse of the process of 
any Court or otherwise to secure the ends of justice. But then, the statute does 
not say that the inherent power recognized is only such as has been exercised in 
the past either. What it says is that the High Courts always had such inherent 
power and that this power has not been taken away. Whenever in a criminal 
mattér a question arises for consideration whether in particular circumstances the 
High Court has power to make a particular kind of order in the absence of express 
provision in the Code or other statute the test to be applied would be whether it is 
necessary to do so to give effect to an order under the Code or to prevent the abuse 
of the process of the Court or otherwise to secure the ends of justice. 


When the question arises before the High Court in any specific case whether 
to resort to such undefined power it is essential for it to exercise great caution and 
circumspection. ‘Thus when it is moved by an aggrieved party to unge any 
passage from the order or judgment of a subordinate Court it must be fully satisfied 
that the passage complained of is wholly irrelevant and unjustifiable, that its reten- 
tion on the records will cause serious harm to the person to whom it refers and that 
its expunction will not affect the reasons for the judgment or order. 
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This aspect of the matter has been emphasised by Chagla, C.J., in the aforesaid 
case and we have no doubt that it is very necessary in order to maintain the in- 
dependence of the judiciary that every presiding officer of a criminal Court however 

Junior, should feel that he can fearlessly give expression to his views in the judgment 
or order which he delivers and that no impression should be allowed to be created 
in the mind of the presiding officer that the High Court is likely to interfere lightly 
with his opinions. For, otherwise, his independence will be seriously undermined. 


To sum up, every High Court as the highest Court exercising criminal j juris- 
-diction in a State has inherent power to make any order for the purpose of securing 
the ends of justice. This power extends to expunction or ordering expunction of 
irrelevant passages from a judgment or order of a subordinate Court and would 
be exercised by it in appropriate cases for securing the ends of justice. Being an 
extraordinary power it will, however, not be pressed in aid except for remedying a 
flagrant abuse by a Subordinate Court of its powers such as by passing comment 
upon a matter not relevant to the controversy before it and which is unwarranted 
or is likely to harm or prejudice another. 


In the case before us, as we have already indicated, the remarks are not such 
-as are likely to cause harm to the appellant nor are such as should cause any harm 
to him. We, therefore, hold that this is not a fit case for the exercise of the extra- 
-ordinary power of the High Court under section 561-A. For these reasons we 
‘dismiss the appeal. 


K.S. > l Appeal distaissed. 
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° THE SUPREME COURT OF INDIA. 


PRESENT :—P. B. GAJENDRAGADKAR, Chief Justice, K. N. WANCHOO, J. C. SHAH 
N. RAJAGOPALA AYYANGAR AND S. M. SIKRI, JJ. 


Andhra Pradesh State Road Transport Corporation by its Chief 
Executive Officer, Hyderabad .. Appellant* 


y. 
Income-tax Officer, B-1, B-Ward, Hyderabad and others .. Respondents. 


Constitution of India (1950), Article 289—State immunity from Union taxation—State Road Transport 
Corporation—Mayority of shares held by Stats Government—Corporation'’s income from transport business— 
Whether income of the Stats—Whether immmuns from Union tncome-tax. 


Road transport business originally carried on departmentally by the State Government cf Andhra 
Pradesh was taken over by the Andhra Pradesh State Road Transport Corporation constituted under 


the State Road Transport Corporation Act, 1950, wherein the State Government held the majority 
of shgres. Under the constituent Act, the Corporation was to turn over its surplus profits to the State 
Government for expenditure on road development. There was no specific provision in the said Act 
in regard to provision for payment of income-tax on the profits. The Income-tax Officer proposed to 
assess the Corporation’s profits to income-tax, despite protests. The Corporation filed writ petitions 
in the High Court challenging the assesament and claiming immunity under Article 289 of the Consti- 
tution. e High Court dismissed the writ petitions. On appeal, 


Held, that the property as well as the income in respect of which exemption is claimed under 
Article 289 (1) of the Constitution must be the property and income of a State. 


If a trade or business is carried on by the State departmentally and income is derived from it, the 
said income is income of the State, Ifa trade or busmessis car.ied on by a State through its agents 


appointed exclusively for that purpose, and the agents carry it on entirely on behalf of the State and not 
on their own account, the mcome from such trade or business is the income of the State. 


But difficulties arise where the trade or business is carried on by a Corporation established by a 
State by issuing a notification under the relevant provisions of the Sate Road Transport Corporation 


Act, e Corporation, though statutory, has a personality of its own and this nality is distinct 
from that of the State or other shareholders. It cannot be said that a sharcholder owns the property 
of the Corporation or carries on the business with which the Corporation is concerned. 


The doctrine of the separate entity or personality of the Corporation is subject to the exceptions 
which the statutes may create, and there may be a statutory provision which might clearly indicate 
that the tradé carried on by the Corporation belongs to the shareholders who brought the Corporation 
into existence and the income received from the trade likewise belongs to them. 


But all the relevant provisions of the State Road Transport Corporation Act, 1950, emphatically 


bring out the separate personality of the Corporation, and the profit and loss that would be made 
as a result of the trading activity would be the profit and loss of the Corporation. There is no provi- 
sion in the Act which has attempted to lift the veil from the face of the Corporation and thereby enable 
the shareholders to claim that ite the form which the organisation has taken, it is the shareholders 
who run the trade and who can claim the income coming from it as their own. 


The provisions of section 30 of the Act for making over to the State Government the balance of 
income as indicated therein is of no assistance in deciding the question as to whether the income derived 
by the Corporation is the income of the State. All that sections 20 and 30 purport to do is to provide 
for the #dministration of the funds vesting in the Corporation and their disposal. 


Appeals from the Order dated 14th July, 1961 of the Andhra Pradesh High 
Court in Writ Petitions Nos. 516 to 519 of 1960. 


D. Narasaraju, Advocate-General for the State of Andhra Pradesh (P. R. Rama- 
are a se and T. V. R. Tatachari, Advocates, with him), for the Appellant in all 
e Appeals. 


K. N. Rajagopal Sastri, Senior Advocate, (Gopal Singh and R. N. Sicht 
Advocates, with him), for the Respondents in all the reek la 


P Rajeswari Prashad and S. P. Varma, Advocates, for Intervener No. 1 in all the 
ppeals. 


*C.A. Nos. 475 to 478 of 1963. Sth March, 1964, 
S—5 


34 THE MADRAS LAW JOURNAL REPORTS—{SUPREME COURT). [1964 


B. Sen, Senior Advocate, (S. C. Bose and P. K. Bose, Advocates, with him), 
for Intervener No. 2 in all the Appeals. 


M. C. Setalvad, Senior Advocate, (S. C. Bose and P. K. Bose, Advocates, with 
him), for Intervener No. 3 in all the Appeals. 


The Judgment of the Court was delivered by 


Gajendragadkar, C.J.—These four appeals arise from four writ petitions filed by 
the appellant, the Andhra Pradesh State Road Transport Corporation, in the High 
Court of Andhra Pradesh against the Income-tax Officer, and the Appellate Assis- 
tant Commissioner of Income-tax, Hyderabad, Respondents 1 and 2 respectively, 
in which it claimed a writ of prohibition restraining them from collecting any tax, 
or taking any proceedings under the Indian Income-tax Act against them. In its 
writ petitions, the appellant further claimed an order, writ, or other appropriate 
direction quashing the assessment orders passed by respondent No. 1 on the 29th 
February, 1960, for the years 1958-59 and 1959-60. For the first year, a tax on 
Rs. 13,60,963-86 nP. has been imposed for the period 11th January, 1958 to 31st 
March, 1958, and for the latter year, a tax of Rs. 34,44,430-48 nP. has been levied 
for the period Ist April, 1958 to 31st March, 1959. After hearing the parties, the 
High Court has dismissed the appellant’s writ petitions with costs. The appellant 
then applied for and obtained a certificate from the High Court, and it is with the 
said certificate that these four appeals have been brought to this Court. 


It appears that the appellant was established under the Road Transport Cor- 
porations Act, 1950 (LXIV of 1950) (hereinafter called the Act) by a notification issued 
by the Andhra Pradesh Government and it has been functioning with effect from the 
11th January, 1958. Before the formation of the armeon Corporation, the road 
transport was a department of Government of the Hyderabad, and, after integration 
of Hyderabad with the Andhra Pradesh, it was run by the Government of Andhra 
Pradesh. During the whole of this period, the road transport was treated as exempt 
from income-tax. After the appellant Corporation was, however, formed, the 
Income-tax Department took the view that the income made by the appellant was 
liable to tax, and so, a notice under section 22 of the Income-tax Act was served 
on the appellant on the 29th January, 1959. In pursuance of the proceedings which 
were taken after service of the notice, the impugned orders of assessment were passed. 
Before the Income-tax Officer, it was urged by the appellant that since the appellant 
was an independent body carrying on the business of road transport, it did not fall 
under any of the five categories of assessees under section 3 of the Income-tax Act, 
it was neither anindividual, nor a Hindu undivided family, nor afirm, noracompany, 
nor an association of persons, and as it was outside the said five categories of asses- 
sees, no tax could be levied against it. It was further argued that the net income of 
the appellant ultimately goes to the State of Andhra Pradesh under section 30 of the 
Act, and as such it was immune from Union taxation under Article 289 of the Consti- 
tution. Yet, another contention was raised in support of the plea that the notice 
issued by respondent No. 1 was invalid, and that was that the appellant was a local 
authority exempt from income-tax. All these contentions were rejected by respon- 
dent No. 1 with the result that the impugned orders of assessment came to be passed. 
It is the validity of these orders that the appellant challenged before the Andhra , 
Pradesh High Court. 


The High Court hds held that the appellant is not a State-owned Corporation 
and that it is not carrying on business on behalf of the Government. It has also 
observed that the trade or business which the appellant was carrying on was not inci- 
dental tọ the ordinary functions of Government, and since no declaration had been 
made to that effect under Article 289 (3), the appellant could not rely on Article 289 
(1). The contention that the appellant was a Local Authority which was urged before 
the High Court was rejected, and the argument that the charging section of the 
Income-tax Act was repugnant with the material provisions of the Act, such as 
sections 28, 29 and 30, was also held to be without any substance by the High Court. 
Thus, since none of the arguments urged by the appellant before the High Court 
was accepted, the writ petitions filed by it were dismissed. 
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e main point urged before us by the learned Advocate-General of Andhra 
Pradesh on behalf of the appellant is that the income in respect of which the impugned 
order of assessment has been passed by respondent No. 1, is exempt from Union 
taxation under Article 289 (1) of the Constitution, and that raises the question about 
the construction and effect of the provisions of the three clauses of Article 289. 
Let us, therefore, read the said Article : 2 


“289. (1) The property and income of a State shall be exempt from Union taxation. 


(2) Nothing in clause (1) shall prevent the Union from imposing, ‘or authorising the imposi- 
tion of any tax to such extent, if any, as Parliament may by law provide in respect of a trade or 
business of any kind carried on by, or on behalf of, the Government of a State, or any operation 
connected therewith, or any property used or occupied or any income accruing or arising in connec- 
tion therewith. . 

(3) Nothing in clause (2) shall apply to any trade or business, or to any class of trade or busi- 
a which Parliament may by law declare to bo incidental to the ordinary functions of Govern- 
ment.” 


The learned Advocate-General- concedes that the transport activity carried on 
by the appellant is strictly not incidental to the ordinary functions of Government. 
It $ true that in a modern Democratic Welfare State, Government has to undertake 
several economic activities some of which are trade activities, while others are com- 
mercial activities, because the pursuit of the welfare policies inevitably requires that 
Government should help the process of economic improvement of its citizens. How- 
ever desirable these socio-economic activities may be and however legitimate may 
be the attempt of the State Government to undertake them, there is no denying the 
fact that the ordinary functions of the Government to which clause (3) of Article 289 
refers must be distinguished from these socio-economic activities. The Advocate- 
General, however, urges that though the trade activities of the appellant may thus be 
distinguishable from the ordinary functions of Government, they are nevertheless 
included in Article 289 (1), and income derived by the appellant from the said activi- 
ties falls within the protection of Article 289 (1). 


This argument proceeds on the assumption that clause (2) of Article 289 is 
an exemption or proviso to clause (1) and as such, whatever is included in clause (2) 
must be deemed to have been included also in clause (1) ; otherwise, the Proviso 
cannot be logically explained. It is because the trading or commercial activities 
of the Government of a State to which the said clause refers were originally included 
in clause (1) that it became necessary to provide by clause (2) that the said trading 
or commercial activities carried on by the Government of a State would not claim 
the benefit of exemption prescribed by clause (1). That is how the Advocate-General 
seeks to include trading or business activities mentioned in clause (2) in clause (1) 
itself. Logically, no exception can be taken to this approach. 


The next stage in the argument urged by the Advocate-General is that clause (2) 
is wide enough to include the trading activities carried on by the appellant and as 
a result of width of its scope, the appellant’s activities can be treated as the commer- 
cial activities carried on by the Government of Andhra Pradesh itself. It will be 
noticed that clause (2) refers to a trade or business of any kind carried on by or on 
behalf of the Government of a State. The argument is that the first part of the clause 
refers to the trade or business carried on by the Government and that means, carried 
on by the Government either departmentally or by agents appointed by the Govern- 
ment in that behalf. Whether the Department carried on the business or an agent 
specifically and exclusively appointed for that purpose carries it on, it is the business 
carried on by the State. The latter part of the clause refers to trade or business 
carried on on behalf of the Government of a State, and it is suggested that this part 
of the clause is intended to take in trade or business carried on by a Corporation 
like the appellant which is either State-owned or State-controlled. The*appellant 
Corporation, says the Advocate-General, is undoubtedly State-controlled, and he 
would suggest that it is also owned by the State of Andhra Pradesh. Therefore, the 
commercial activity carried on by the appellant must be deemed to be an activity 
carried on on behalf of the State of Andhra Pradesh, and it is with this postulate that 


the argument reverts to clause (1) of Article 289 and urges that the income received 


¢) 
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by the appellant in respect of commercial actitivies carried on by it on behalf of the 
Government of Andhra Pradesh is exempt from Union taxation. 


In support of this argument, the Advocate-General has relied on a recent deci- 
sion of this Court in Akadasi Padhan v. State of Orissa and others'. In that cas e 
this Court had occasion to consider the scope and effect of the provisions contained 
in Article 19 (6). It will be recalled that Article 19 (6) authorises the State, inter alia, 
to make any law relating to the carrying on by the State or by a Corporation owned 
or controlled by the State, of any trade, business, industry or service, whether to 
the exclusion, complete or partial, of citizens or otherwise. One of the points 
which fell to be considered in the case of Akadasi Padhan1, was the effect of the words 
“a law relating to the carrying on by the State.of any trade or business.” Dealing 
with this question, this Court held that though, normally, the trade specified in the 
clause would be carried on by the State departmentally or with the assistance of public 
servants appointed in that behalf, there may be cases of some trades or businesses in 
which it would be open to the State to employ the services of agents, provided the 
agents work on behalf of the State and not for themselves. Relying upon this deci- 
sion, the Advocate-General argues that when clause (2) of Article 289 refers to trade 
or business carried on by the Government of a State, it includes trade or business 
carried on by the Government either departmentally or with the assistance of agents 
appointed in that behalf, and so, he argues:that these two categories of carrying on 
business having been included in the first part, what the second part is intended to 
cover is trade or business carried on by the Government of a State through the instru- 
mentality of a corporation like the appellant, and so, the trade or business carried 
on by the appellant is trade or business carried on on behalf of the Government of 
Andhra Pradesh within the meaning of Article 289 (2) and that makes the income 
earned out of the said trade or business income of the State under Article 289 (1). 


In substance, this argument is really based on the American doctrine of the 
immunity of State agencies or instrumentalities from Federal taxation. When this 
doctrine was accepted by American decisions, it was normally confined to such State 
agencies as were concerned with functions which were essentially governmental in 
character. But, says the Advocate-General, since Article 289 (2) takes in trade activi- 
ties carried on by a corporation like the appellant, the question as to whether the trade 
is a function which is essentially governmental in character is irrelevant. In support 
of his contention, the Advocate-General has relied upon two American decisions ; 
first of these is the decision in the case of Mark Graves John J, Merrill and John 
P. Hennessey v. People of the State of New York upon the Relation of James B. O’keefe?. 
In that case Stone, J., who spoke for the Supreme Court of America, has observed 
that when the national Government lawfully acts through a corporation which it 
owns and controls, those activities are governmental functions entitled to whatever 
tax immunity attaches to those functions when carried on by the Government itself 
through its Departments. In other words, this observation shows that the Court 
was inclined to take the View that for the purpose of claiming exemption from taxa- 
tion, it did not make a material difference whether the operation was carried on by 
the State departmentally or with the assistance of a corporation. > 


In Challam County v. United States of America®, it was held by the Supreme 
Court of America that a State cannot tax the property of a corporation organised 
by the Federal Government to produce material for war purposes, the property 
of which is conveyed to it by, or bought with the money of, the United States, and 
used solely for the purposes of its creation. Holmes, J., who delivered the opinion 
of the Court emphasised the fact that in the case before the Court not only the agent 
was created, but all the agent’s property was acquired and used for the sole purpose of 
producing a weapon for the war. “This is not like the case of a corporation ”, 
added the learned Judge, 


; “ having its own purposes as well as those of the United States, and interested in profit on 
its own account. The incorporation and formal erection of a new personality was only for the 
ea 





1. (1964) 25.C.J. 37 ; A T.R. 1963 S.C. 1047. 3. 68 Law Ed. 328, 331. 
2. 83 Law Ed. 927. 
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en of the United States, to carry out its ends, and so, it is unnecessary to consider whether 
the fact that the United States owned all the stock and furnished all the property to the corpora- 
tion taken by itself, would be enough to bring tho case within the policy of the rule that exempts 
property of the United States.” 


Both these decisions would not assist us in determining the question as to whether 
the income received by the appellant is the income of the State of Andhra Pradesh 
within the meaning of Article 289 (1), because the decision of the problem raised 
before us by the appellant must be reached not on any academic considerations of the 
claims for exemption from taxation which the State instrumentalities can put forward, 
but on the construction of Article 289 itself. Article 289 (1) exempts from Union 
taxation the property and income of a State, and the Advocate-General can succeed 
only if he is able to establish that the‘income derived by the appellant in respect of 
which the impugned assessment order has been passed is the income of the State of 
Andhra Pradesh. Therefore, the American doctrine on which strong reliance was 
placed by the Advocate-General would be of no assistance to his case. If the trading 
activity carried on by the appellant is sought to be brought into Article 289 (1) 
solely as a result of the construction of Article 289 (2), the test on which the validity 
of tfe Advocate-General’s argument must necessarily be judged, is whether or not 
the requirement of Article 289 (1) is satisfied and that requirement clearly is that the 
income or the property for which exemption from Union taxation is claimed must 
be the income or the property of a State. 


Besides. there is another reason why the Advocate-General cannot derive any 
assistance from the American doctrine of ihe exemption irom taxation in regard to 
State instrumentalities. The said docttine has been categorically rejected by this 
Court in State of West Bengal v. Union of India. Speaking for the majority of the 
Court Sinha, C.J., observed that ; 


: “it was futile to attempt the resuscitation of the now exploded doctrine of the immunity of 
instrumentalities which originating from the observations of Marshall, C.J., in M’Culloch v. Mi 
land‘, has been decisively rejected by the Privy Council as inapplicable to the interpretation of the 
respective powers of the State and the Centre under the Canadian and Australian Constitutions 
(vide Bank of Toronto v. Lambe®, and Webb v. Outrim‘, and has practically been given up even in 
the United States ”. 

Thus, it isnecessary to revert to the construction of Article 289 in deciding whether 
the appellant is right in claiming immunity from Union taxation. 


We have already seen that Article 289 consists of three clauses, the first clause 
confers exemption from Union taxation on the property and income of a State. 
In Special Reference No. 1 of 1962 in Reference under Article 143 (1)5, a 
Special Bench of this Court by a majority has held that the immunity granted to 
the States in respect of Union taxation, under Article 289 (1) does not extend to 
duties of customs including export duties or duties of excise. In that case, the ques- 
tion which directly arose for decision, was to determine the scope and effect of the 
nature of taxation from which exemption could be claimed by the property and income 
of a State under Article 289 (1). With that aspect of the matter, however, we are 
not concerned in the present appeals. 


The scheme of Article 289 appears to be that ordinarily the income derived by 
a State both from governmental and non-governmental or commercial activities 
shall be immune from income-tax levied by the Union, provided, of course, the income 
in question can be said to be the income of the State. This general proposition 
flows from clause (1). 


Clause (2) then provides an exception and authorises the Union to impose a tax 


in respect of the income derived by the Government of a State from trade or business - 


carried on by it, oron its behalf; that ıs to say, the income from trade or business 
carried on bythe Government of a State or on its behalf, which would not have been 
taxable under clause (1), can be taxed, provided a law is made by Parliament in 
that behalf. If clause (1) had stood by itself, it may not have been easy to include 
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1. ALR. 1963 S.C. 1241 at p. 1256. 4. L.R. (1907) A.C. 81. 
2; oe 4 Wheat 316 at J: 436. 5. A.LR. 1963 S.C. 176 : (1964) 1 I.T.J. 
3. (1887) L.R, 12 A.C. 575. 671: (1964) 2 S.C.J. 51. 
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within its purview incoome derived by a State from commercial activities, but since 
clause (2), in terms, empowers Parliament to make a law levying a tax on commercial 
activities carried on by or on behalf of a State, the conclusion is inescapable that these 
activities were deemed to have been included in clause (1) and that alone can be 
the justification for the words in which clause (2) has been adopted by the Constitu- 
tion. It is plain that clause (2) proceeds on the basis that, but for its provision, the 
trading activity which is covered by it would have claimed exemption from Union 
taxation under clause (1). That is the result of reading clauses (1) and (2) together. 


Clause (3) then empowers the Parliament to declare by law that any trade or 
business would be taken out of the purview of clause (2) and restored to the area 
covered by clause (1) by declaring that the said trade or business is incidental to the 
ordinary functions of Government. In other words, clause (3) is an exception to 
the exception prescribed by clause (2). Whatever trade or business is declared td be 
incidental to the ordinary functions of Government, would cease to be governed by 
clause (2) and would then be exempt from Union taxation. 


That, broadly stated, appears to be the result of the scheme adopted by the three - 
clauses of Article 289. Reading the three clauses together, one consideration emérges 
beyond all doubt, and that is, that the property as well as the income in respect of 
which exemption is claimed under clause (1) must be the property and income of the 
State, and so, the same question faces us again : is the income derived by the appel- 
lant from its transport activities the income of the State ? Ifa trade or business 13 
carried on by the State departmentally and income is derived from it, there would 
be no difficulty in holding that the said income is the income of the State. Ifa trade 
or business is carried on by a State through its agents appointed exclusively for that 
purpose, and the agents carry it onentirely on behalf of the State and not on their own 
account, there would be no difficulty in holding that-the income made from such trade 
or business is the income of the State. But difficulties arise when we are dealing 
with trade or business carried on by a corporation established by a State by issuing 
a notification under the relevant provisions of the Act. The corporation, though 
statutory, has a personality of its own and this personality is distinct from that of 
the State or other shareholders. It cannot be said that a shareholder owns the pro- 
perty of the corporation or carries on the business with which the corporation is 
concerned. The-doctrine that a corporation has a separate legal entity of its own 1s 
so firmly rooted in our notions derived from Common Law that it is hardly necessary 
to deal with it elaborately ; and so, prima facie, the income derived by the appellant 
from its trading activity cannot be claimed by the State which is one of the shareholders 
of the Corporation. 


It may be that the statute under which a notification has been issued constituting 
the appellant Corporation may provide expressly or by necessary implication that 
the income derived by the Corporation from its trading activity would be the income 
of the State. The doctrine of the separate entity or personality of the corporation 
is always subject to the exceptions which statutes may create, and if there is a statu- 
tory provision which clearly indicates that despite the concept of the separate per- 
sonality of the corporation, the trade carried on by it belongs to the shareMolders 
who brought the Corporation into existence and the income received from the said 
trade likewise belongs to them, that would be another matter. It would then be 
possible to hold that as a result of the specific statutory provisions the income received 
from the trade carried on by the Corporation belongs to the shareholders who have 
constituted the said Corporation, and, so, we must look to the Act to determine 
whether the income in the present case can be said to be the income of the State of 
Andhra Pradesh. 

In this connection, we may usefully refer to the observations made by Lord 
Denning in Taslin v. Nannaford} : 


“ In the eye of the law ”, said Lord Denning “ the Corporation is its own master and is answer- 
able as fully as any other person or Corporation. It is not the Crown and has none of the immunities 


— 








1. LR, (1950) K.B418. 
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These observations tend to show that a trading activity carried on by the Corporation 
is not a trading activity carried on by the State departmentally, nor is it a trading 
activity carried on by a State through its agents appointed in that behalf. 


That takes us to the provisions of the Act which will assist us in determining 
the question as to whether the income in question can legitimately be held to be the 
income of the State of Andhra Pradesh. The Act was passed to provide for the incor- 
poration and regulation of Road Transport Corporations. Section 3 authorises the 
State Government to issue a notification in the Official Gazette establishing a Road 
Transport Corporation for the whole or any part of the State under such name as may 
be specified in the notification, after taking into account considerations speci- 
fied by clauses (a), &) and (c). Section 4 then provides that every Corpo- 
ration shall be a body corporate by the name notified under section 3 having 
perpetual succession and a common seal, and shall sue or be sued by the said 
name, Section 5 deals with the constitution of Road Transport Corporation ; 
sub-section (3) provides for the representation both of the Central Government and of 
the State Government in the Corporation in such proportion as may be agreed to by 
both the Governments and of nomination by each Government of its own representives 
therein ; it also contemplates that if capital is raised by the issue of shares to other 
parties, provision has to be made for the representation of such shareholders. Section 
17 authorises the appointment of Advisory Councils. Section 18 prescribes the general 
ay of the Corporation. Section 23 (1) provides for the capital of the Corporation ; 
under this sub-section, the capital contributed by the Central Government and the 
State Government is in the proportion of 1 : 3. Sub-section (3) authorises the divi- 
sion of the capital of the Corporation into such number of shares as the State Govern- 
ment may determine ; and it provides that the number of shares which shall be subs- 
cribed by the State Government, the Central Government and other parties shall also 
be determined by the State Government in consultation with the Central Govern- 
ment. This provision contemplates the possibility of other shareholders joining 
the State Government and the Central Government. Section 24 permits addi- 
tional capital of the Corporation to be raised. Section 25 requires that the shares of 
the Corporation shall be guaranteed by the State Government as to the payment of the 

rincipal and the payment of the annual dividend at such minimum rate as may be 
fixed by the State Government. Section 26 confers powers of borrowing on the 
Corporation. Section 27 constitutes a fund of the Corporation. Section 28 provides 
for the payment of interest and dividend. Section 29 (1) requires the Corporation 
to make such provisions for depreciation and for reserve and other funds as the State 
Government may, from time to time, direct. Section 29 (2) provides that the manage- 
ment of the said funds, the sums to be carried from time to time to the credit thereof 


these funds for any purpose other than that for which it was created, without the pre- 
vious approval of the State Government. Section 30 deals with the disposal of net 


profits: it says that after provision is made as required by sections 28 and 29, the Cor- _ 


poration may utilise such percentage of its net annual profits as may be specified in 
this behalf by the State Government for the purposes therein specified, and it adds 
that out of the balance, such amount as may, with the previous approval of the 
State Government and the Central Government be specified in this behalf by the 
Corporation, may be utilised for financing the expansion programmes of the 
Corporation and the remainder, if any, shall be made over to the State 
Government for the purpose of road development. Section 31 gives power 
to the Corporation to spend such sums as it thinks fit on objects authorised 
by the Act. Section 32° deals with the budget, section 33 with accounts and 
audit; and section 34 provides that the directions issued by the State Govern- 
ment after consultation with the Corporation shall be followed by the Corpo- 


~ 


— 


? 
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ration, and it adds that such directions may include instructions relating tọ the 
recruitment, conditions of service and training of its employees, wages to be paid to 
the employees, reserves to be maintained by it and disposal of its profits or stocks. 
Under section 38, power is conferred on State Government to supersede the Corpora- 
tion for reasons specified by section 38 (1). On supersession, all property vested in 
the Corporation vests during the period of supersession, in the State Government ; 
that is the effect of section 38 (2)\c). Section 39 deals with the liquidation of a Cor- 
poration, and clause (2) of this section provides that in the event of such liquidation 
the assets of the Corporation, after meeting the liabilities, if any, shall be divided 
among the Central and the State Governments and such other parties, if any, as may 
have subscribed to the capital in proportion to the contribution made by each of them 


to the total capital of the Corporation. 


That, in brief, is the position of the relevant provisions of the Act. There is no 
doubt that the bulk of the capital is contributed by the the State Government and a 
small proportion by the Central Government, and in that sense, the majority of shares 
are at present owned by the State Government. There is also no doubt that the Corpo- 
ration is a State controlled Corporation in the same sense that in all material stages 
and in all material particulars, the activity of the Corporation is controlled by the 
State ; but it is clear that all other citizens may be admitted to the group of share- 
holders, and from that point of view, the Act contemplates contribution of the 
capital for the Corporation not only by the Central and the State Governments, but 


also by the citizens. 


The main point which we are examining at this stage is : is the income derived 
by the appellant from its trading activity, income of the State under Article 289 (1)? 
In our opinion, the answer to this question must be in the negative. Far from mak- 
ing any provision which would make the income of the Corporation the income of the 
State, all the relevant provisions emphatically bring out the separate personality of 
the Corporation and I ia on the basis that the trading activity is run by the Cor- 
poration and the profit and loss that would be made as a result of the trading activity 
would be the profit and loss of the Corporation. There is no provision in the Act which 
has attempted to lift the veil from the face of the Corporation and thereby enable the 
shareholders to claim that despite the form which the organisation has taken, itis the 
shareholders who run the trade and who can claim the income coming from it as 


their own. 


Section 28 which provides for the payment of interest clearly brings out the 
duality between the Corporation on the one hand and the State and Central 
Governments on the other. Take, for instance the case of supersession of the 
Corporation authorised by section 38. Section 38 (2) (c) emphatically brings 
out the fact that the property really vests in the Corporation, because it provides 
that during the period of supersession, it shall vest in the State Government. 
Similarly, section 39 (2) which deals with the distribution of assets in case of 
liquidation, brings out the same features. 


It has been urged before us by the Advocate-General that section 30 contemflates 
that after provision is made as required by sections 28 and 29 and funds are utilised 
as prescribed by section 30, the balance has to be given to the State Government 
for purpose of road development, and that, it is suggested, indicates that the income 
belongs to the State Government. This argument is clearly not well founded. When 
we are deciding the question as to whether the income derived by the Corporation is the 
income of the State, the provision made by section 30 for making over to the State 
Government the balance that may remain as indicated therein, is of no assistance 
The income is undoubtedly the income of the Corporation. All that section 30 
requires is that a part of that income may beentrusted to the State Government for a 
specific purpose of road development. It is not suggested or shown that when such 
income is made over to the State, it becomes a part of the general revenue of the State. 
It is income which is impressed with an obligation and which can be utilised by the 
State Government only for the specific purpose for which it is entrusted to it. There- 
fore, we are satisfied that the income derived by the appellant from its trading activity 
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cannat be said to be the income of the State under Article 289 (1), and if that is so, 
the fact thatthe trading activity carried on by the appellant may be covered by Article 
289 (2), doesnot really assist the appellant’s case. Even if a trading activity falls under 
clause (2) of Article 289, it can sustain a claim for exemption from Union taxation 
only if it is shown that the income derived from the said trading activity is the income 
of the State. That is how, ultimately the crux of the problem is to determine whether 
ee in question is the income of the State, ed on this vital test, ihe appellant 


There is one more point which was faintly argued before us by the learned Advo- 
cate-General. He frankly told us that he did not propose to challenge the correctness 
of the conclusion recorded by the High Court that the appellant is not a Local Autho- 
rity; but he was not prepared to give up his contention that there is repugnancy between 
the charging-section of the Income-tax Act and sections 29 and 30 of the Act. He'sug- 
gested that in view of the repugnancy on which he relied, the Act which is Act LXIV 
of 1950 should prevail over the Income-tax Act whichis an enactmentof 1922. None 
of the assumptions made by the learned Advocate-General in support of this plea can 
be suid to be valid. Though the original Income-tax Act was passed in 1922, as is 
well known, every year a fresh Finance Act is passed and it is by virtue of such succes- 
sive Finance Acts that income-tax is assessed from year to year, and so, the argument 
that the Act on which the appellant relies is later in point of time must fail. Besides, 
there is really no repugnancy at all. Basing himself on the provisions of sections 29 
and 30, the Advocate-General contends that these two provisions show that the Act 
did not contemplate the payment ofincome-tax. This argument is entirely misconcei- 
ved. It is hardly necessary for the Act to make a provision that tax, if chargeable, 
would be paid. In fact, the Companies Act which deals with companies does not make 
such a specific provision, though no one can seriously suggest that there would be 


repugnancy between the provisions of the Companies Act and the Income-tax Act. - 
All that sections 29 and 30 purport to do is to provide for the administration of the” 


funds vesting in the Corporation and their disposal. It is clearly far-fetched, if 
not fantastic, to suggest that these provisions are inconsistent with the liability to 


pay tax which is imposed by the Income-tax Act. The Advocate-General, no doubt | 


attempted to derive some support to his argument by relying on section 43 of the 
State Financial Corporations Act, 1951 (LXIII of 1951), as well as section 43 of the 
Damodar Valley Corporation Act, 1948 (XIV of 1948). Section 43 which occurs in 
both the said Acts provides that the Corporation shall be liable to pay any taxes on 
income levied by the Central Government in the same manner and to the same. extent 
asacompany. Itis urged that where the Legislature wanted to provide for the liability 
of the Corporation to pay the taxes on income levied by the Central Government, 
it has made specific provisions in that behalf and since no such provision has been 
made in the Act, it follows that the Legislature intended that no tax should be levied 
on the income earned by the Corporation established under the Act. We do not 
think there is any substance in the argument. The whole object which section: 43 is 
presumably intended to achieve is to provide that the tax should be levied, on the 
basis that the Corporation is a company and nothing more. If no such provision 
was made in the Act, that has no bearing on the liability of the Corporation to pay 
the tax on its income. Therefore, we are satisfied that the High Court was right in 
rejecting the argument that by virtue of the repugnancy between the material provi- 
sions of the Act and the charging section of the Income-tax Act, it should be held 
that the appellant was not liable to pay tax on its income. 


The result is, the appeals fail and are dismissed with costs. One hearing fee.- 
V.S. ` Appeals dismissed. 
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THE SUPREME COURT OF INDIA. è 
(Civil Appellate Jurisdiction.) 
PRESENT :—A.K. SARKAR, M. HypayvaTuLLAH AND J.C. Suan, JJ. 
Rajabhai Abdul Rahman Munshi .. Appellant* 


0. 


Vasudev Dhanjibhai Mody .. Respondent. 


Constitution of India, (1950), Article 136—Appeal by Special Leave to Supreme Court—Discrationary juris- 
diction—Exercised in exceptional cases to remedy serious injustice—Leave to appeal—Duty of applicant to 
disclose true facts—Withholding information and misleading the Court—Special liable to be revoked. 


The plaintiff landlord filed a suit against the defendant tenant for an order in ejectment on the 
ground of. default. The trial Judge after taking note of Rs. 400 deposited in a previous suit held the 
arrears of rent had been deposited and consequently dismissed the suit. In appeal the appellate 
Court excluded the amount of Rs. 400 on the ground that the deposit had been withdrawn by the 
defendant before the second swt was disposed of and passed a decree in ejectment. On Revision to 
the High Court, it was contended that there were no materials on record to show that Rs. 400 was so 
withdrawn. The High Court upheld the contention but dismissed the petition refusing to exefcise 
its discretion in favour of the defendant. The Special Leave Petition proceeded on the correctness 
of the finding of the High Court as to the deposit of Rs. 400 and seeking relief on that basis. Counsel 
in the Supreme Court admitted that the deposit of Rs. 400 was withdrawn before the suit was disposed 
of. On the question whether the Special ve should not be revoked : 


Held :—Exercise of the jurisdiction of the Court under Article 136 of the Constitution is discre- 
tionary ; it is exercised sparingly and in exceptional cases, when a substantial question of law falls to 
be determined or where it appears that interference by this Court is necessary to remedy serious injus- 
tice. A party who approaches the Supreme Court invoking the exercise of this overriding discretion 
of the Court must come with clean hands. If there appears on his part any attempt to overreach or 
mislead the Court by false or untrue statements or by withholding true information which would 
have a bearing on the question of exercise of the discretion, the Court would be justified in refusing to 
exercise the discretion or if the discretion has been exercised, in revoking the leave to appeal granted 
even at the time of hearing of the appeal. 


A party who approaches the Court knowing or having reason to believe that if the true facts were 
brought to its notice this Court would not grant Special Leave, withholds that information and per- 
suades this Court to grant leave to appeal is guilty of conduct forfeiting all claims to the exercise of 
discretion in his favour. It is his duty to state facts which may reasonably have a bearing on the 
exercise of the discretionary powers of this Court. Any attempt to withhold material information 
would result in revocation of the order, obtained from this Court. The duty of an applicant for Special 
Leave to this Court is not discharged when he merely summarises the judgment of the Courts below 
and claims relief on the footing that the findings are correct, when to his knowledge the findings cannot 
be sustained and the findings have been so recorded because the Courts below have been misled on 
account of representations for the making of which he was either directly or indirectly responsible. 


If however, the defendant has by misleading the Court obtained an order granting Special Leave 

and has under the protection of that order remained in possession of the pro in dispute for a 

period of three years, it would be putting a premium upon the unfair conduct of the defendant to 

pomi him to argue the appeal on some footing other than that on which the case was argued in the 
igh Court and to argue which presumably no Special Leave would have been granted. 


Per Hidayatullah, 7.—The powers exercisable by this Court under Article 136 of the Constitu- 
tion are not in the nature of a general appeal. They enable this Court to interfere in cases where 
an irreparable injury has been caused by reason of a miscarriage of justice due to a gross negject of 
law or procedure or otherwise and there is no other adequate remedy. The Article is hardly meant 
to afford relief in a case of this type where a party is in default of rent because he withdrew a deposit 
lying in Court but who cannot, on the record of the case, be shown to have withdrawn the amount. 
If the petition had mentioned that the decision of the appeal Court had proceeded on the ground 
that the amount was taken out, it is difficult to imagine that this Court would have given Special 
Leave to decide a question of discretion. 


Appeal by Special Leave from the Judgment and Decree dated 20th January, 
1960 of the Bombay High Court in Civil Revision Application No. 139 of 1958. 


FP. Mehta and Aziz Mushabber Ahmadi, Advocates and J. B. Dadachanji, O.C. 
a Ravinder Narain, Advocates of M/s. F. B. Dadachanji & Co., for 
ppellant. | 


Vithal, B. Patel and I.N. Shroff, Advocates, for Respondent. 


——— I a eee ease 
Q.A. No. 692 of 1962. Ist May, 1963. 
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The Court delivered the following Judgments— 


Shah, 7.—(for himself and Sarkar, 7.)\—For reasons which we will presently 

set out, Special Leave to appeal against the judgment of the High Court of Bombay 

anted by this Court must be vacated because it had been procured by the appel- 
ant without disclosing all the material facts. 


Rajabhai Munshi who will hereinafter be referred to as ‘the defendant’ is since 
1935 a tenant of Vasudev Mody—hereinafter “‘called the plaintiff’’—in respect of a 
piece of land situate in the town of Ahmedabad. The rent of the land as originally 
stipulated was Rs. 411 per annum, and it was by mutual agreement enhanced 
to Rs. 851 per annum in 1948. The plaintiff filed Suit No. 2014 of 1952 against 
the defendant in the Court of Small Causes exercising jurisdiction under section 28 
of the Bombay Rents and Lodging House Rates (Control) Act, 1947 (Act LVI 
of 1947) for an order in ejectment against the defendant on the plea amongst others 
that the latter had made default in payment of rent due by him. The defendant 
contended inter alia that the rent stipulated was in excess of the standard rent payable 
by‘him. The Trial Court assessed the standard rent payable by the defendant at 
Rs. 446 per annum and holding that the defendant had not made default in paying 
rent, dismissed the plaintiff’s suit. Against that decree the plaintiff preferred 
Appeal No. 450 of 1953 to the District Court at Ahmedabad. On ist October, 
1954, the defendant deposited in the District Court Rs. 400 to the credit of the 
plaintiff. The appeal instituted by the plaintiff was not prosecuted, and the amount 
of Rs. 400 deposited to the credit of the plaintiff remained deposited in Court. 


The plaintiff commenced another action (Suit No. 3484 of 1955) against 
the defendant on the plea that the defendant had committed fresh defaults in pay- 
ment of rent. The defendant deposited in Court from time to time between 2and 
November, 1955, and 16th January, 1957, Rs. 2,126-8 towards rent due by him 
and costs of the suit. The learned Trial Judge by his order dated 26th February, 
1957, held that taking nto account Rs. 400 lying to the credit of the plaintiff in 
Appeal No. 450 of 1953 the defendant had deposited in Court Rs. 2,526-8 and 
that amount was sufficient to satisfy the arrears of rent due by the defendant and 
also the costs of the suit, and therefore no decree in ejectment could, in view of > 
section 12 (3) (b) of Bombay Act LVII of 1947 be granted. 


In appeal the Extra Assitant Judge, Ahmedabad, reversed the decree of the 
Trial Court. In his view the defendant had failed to deposit the full amount of 
rent due and costs of the suit as required by section 12 (3) (b) and therefore a 
decree in ejectment must issue against the defendant. In making up the account 
of the rent due by the defendant, the learned Judge excluded the amount of 
Rs. 400 deposited in Appeal No. 450 of 1953 on Ist October, 1954, because the 
defendant had withdrawn that amount before the suit was disposed of by the Trial 
Court. Against the decree in ejectment the defendant invoked the revisional juris- 
diction of the High Court of Judicature at Bombay. Before the High Court the 
Advotate for the defendant contended that there was no evidence in support of the 
finding of the appellate Court that the amount of Rs. 400 deposited by the defen- 
dant in Appeal No. 450 of 1953 stood withdrawn by the defendant. The High Gourt 
upheld the contention but proceeded to dismiss the petition filed by the defendant 
because the case did not fall strictly within section 12 (3) (b) of Bombay Act LVII 
of 1947 and the Court had jurisdiction, having regard to the circumstances and the 
conduct of the tenant, to refuse relief to him, and that the record showed that the 
defendant had by his conduct disentitled himself to discretionary relief. Against 
the order passed by the High Court, a petition for Special Leave to appeal to 
this Court was granted. 


Section 12 (1) of Act LVII of 1947 provides : 


“A landlord shall not be entitled to the recovery of possession of any premises so long as the 
tenant pays, or is ready and willing to pay, the amount of the standard rent and permitted increases, 
if any, and observes and performs the other conditions of the tenancy, in so far as they are consistent 
with the provisions of this Act ;” 
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and sub-section (3), clause (b) provides that : : 


*- “Tn any other case, no decree for eviction shall be passed in any such suit, if, on the first day 
of hearing of the suit, or on or before such other date as the Court may fix, tenant pays or tenders 
in Court the standard rent and permitted increases then due and thereafter continues to pay or tender 
in Gourt regularly such rent and permitted increases till the suit is finally decided and also pays costs 
of the suit as directed by the Court.” 


' + It is common ground that the claim made by the plaintiff falls within the des- 
cription ‘ In any other case”. The High Court assumed that even if the tenant, 
has not paid into Court the standard rent and permitted increases due on the first 
day of hearing of the suit, the Court may still in the exercise of its discretion refuse a 
decree to the landlord in ejectment, provided all the arrears of rent and costs of the 
suit are paid into Court by the tenant at any time before the suit is disposed of. 
The assumption so made at once raised a question of some nicety as to the true 
interpretation of section 12 (3) (b). This question may however fall to be deter- 
mined only if the conclusion of the High Court that the defendant had deposited 
the rent due and the costs of the suit before the date of the decree passed in the Trial 
Court, he correct. The Appellate Court had recorded that the rent due and costs 
of the suit were not deposited by the defendant, and therefore the defendant could 
not be relieved.against the consequences of his default. In taking account of the 
amounts deposited, the learned Judge excluded the amount of Rs. 400 deposited in 
Appeal No. 450 of 1953 which had been withdrawn by the defendant on 19th January, 
1957. It is common ground before us, that Rs. 400 deposited by the defendant in 
Appeal No. 450 of 1953 had in fact been withdrawn by him before the date of decree 
of the Trial Court. Counsel for the defendant admits that fact, and it is supported 
by a certified extract from the file of the District Court. At the hearing before the 
High Court, the Advocate for the defendant pleaded that the finding of the Extra 
Assistant Judge that the amount of Rs. 400 was withdrawn before the decree of the 
Trial Court was not supported by evidence. We are prepared to hold that‘the 
Advocate was not instructed about the withdrawal of the amount, and no attempt 
was made by him to mislead the Court, and no blame need attach in this matter to 
the Advocate in that behalf. But the defendant was guilty of withholding informa- 
tion from the Court as well’as his Advocate. 


In the petition for Special Leave, which is sworn by the defendanta deliberate 

attempt has been made not merely to withhold from the Court the information that 
the amount of Rs. 400 originally deposited by the defendant was withdrawn by 
him, but sedulously attempt is made to create an impression that the finding of the 
High. Gourt concerning the withdrawal was correct, and of the Extra Assistant 
Judge wrong; and to argue that because of the amounts deposited by him inclusive 
of Rs. 400, the defendant was entitled to the protection of sub-sections (1) and (3) (b) 
of section 12. A bare perusal of paragraphs 14, 19, 20, 23 and 25 of the petition 
for Special Leave, leaves no room for doubt that this was the object of the ela tant 
It was submitted in the pone that the defendant’s case fell strictly within the 
terms of section 12 (3) (b) and that the High Court was in error in holding that 
it had any discretion to refuse relief to the defendant, after the defendant complied 
with the terms of that sub-section in the matter of deposit. The petition was 
sworn by the defendant. Hc has affirmed that the facts stated in paragraphs 1 to 
32 were true to his own knowledge and the submissions made therein were be= 
lieved by him to be true, and that the petition concealed nothing nor was any part of it 
false or untrue, He also affirmed in his affidavit that he had “instructed counsel 
in the Cdurts below and that” he was “‘ instructingjcounsel in this Court in respect 
of the Special Leave petition.” The findings of the High Court on a question of 
fact which to the knowledge of the defendant was erroneous, was made the founda- 
tion of what was asserted to be a substantial question of law of general or public 
importance. If the High Court was not persuaded to take the view which it did in 
the matter of the deposit of Rs. 400 no further question would have survived ; at 
_ least none such appears to have been argued, ` 
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Counsel for the plaintiff has urged that this Court would not have granted 
a aes Leave to appeal if the defendant had informed the Court that the amount 
of Rs. 400 which was represented to be lying to the credit of the plaintiff was not in 
fact available at the date of the decree in the Trial Court, because the question as 
to the interpretation of scction 12 (3) (6) would not on the true facts fall to be deter- 
mined, and Special Leave should be revoked because it has been procured by 
deliberately misleading the Court on a matter of importance. 


` There is a restricted right of appeal to this Court conferred by the Constitu- 
tion upon litigants in civil cases. Where the amount or valuc of the subject-matter 
in dispute in the Court of the first instance and in appeal to this Court is not less 
than’Rs. 20,000, or where the judgment, decree or final order involve directly or 
indirectly some claim or question respecting property oflike amount or value, and the 
judgment, decree or final order made by a Division Bench of the High Court does 
not affirm the judgment of the Court immediately below, the party aggrieved is 
entitled as of right to appeal. An appeal may also lie in civil disputes with certi- 
ficate by the High Court under Article 133 1) (c) that the case is a fit one for appeal, 
or with Special Leave under Article 136 of the Constitution. The High Court has 
not granted certificate under Article 133 (1) (c) as it could not in view of the Consti- 
tutional prohibition in clause (3) of Article 133. Exercise of the jurisdiction of the 
Court under Article 136 of the Constitution is discretionary : it is exercised sparingly 
. and in exceptional cases, when a substantial question of law falls to be determined 
or where it appears that incerference by this Court is necessary to remedy serious 
Injustice. A party who approaches this Court invoking the exercise: of this over- 
riding discretion of the Court must come with clean hands. If there appears on 
his part any attempt to overreach or mislead the Court by false or untrue statements 
or by withholding true information which would have a bearing on the question of 
exercise of the discretion, the Court would be justified in refusing to exercise the 
discretion or if the discretion has been exercised in revoking the leave to appeal 
granted even at the time of hearing of the appeal. In Har Narain v. Badri Das 1, 
Gajendragadkar, J., speaking for the Court observed :. 


- “Tt is of utmost importance that in making material statements and setting forth grounds in 
applications ite Hater Leave, care must be taken not to make any statements which are inaccurate, 
untrue or misleading.” i i 


= 


In that case the Court revoked the leave granted because the appellant had made 
certain inaccurate and ‘misleading statements in his petition for leave to appeal 
to this Court. Those statements were, in the view of the Court, misrepresentations 
of fact and the Court being satisfied that the appellant had deliberately made those _ 
misleading and untrue statements revoked the leave. In another case which was 
brought to this Court with Special Leave S.R. Shetty v. Phirozeshah Nursservanjt Cola- , 
bawalla and another®, an attempt was made by the appellant in the petition for Special 
Leave to value the property in dispute at more than Rs. 20,000 when in fact he had 
valued the same property in another litigation at Rs. 500. The Court in revoking 
the leave observed : 


“The appellant deliberately chose to inflate the valuation of the property so as to obtain the Special “ 
Leave. We have no doubt that if this Court had been apprised ofthe true valuation, which accord- 
ing to the appellant himself was only Rs. 503, this Court would not have granted the Special Leave. 
We cannot, therefore, condone this deliberate attempt to mislead the Court in respect of a 
very material question, namely,- the value of the property in dispute.” 


‘Counsel for the defendant has conceded that the amount of Rs. 400 which was 
deposited on 1st October, 1954 had been withdrawn by the defendant before the 
date of judgment in the Trial Court. He, however, contended that the defendant 
had not instructed his Advocate in the High Court to raise the contention about 
the availability of Rs. 400 to the plaintiff, which met with the approval of the High 
Court and the contention was raised, by the Advocate on his own initiative. Counsel 


a, 


l. Since reported in (1964) 1 S.C.J. 51. 1963. 
2° Q.A. No. 155 of 1963 decided on 5th April, 
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further submitted that ‘a party applying to this Court for Special Leave is erftitled 
to restrict himself to what appears on the record and in the present case the defen- 
dant has correctly set out the finding of the High Court and has founded an argu- 
ment on that finding. Implicit in the submission of Counsel for the defendant is 
the suggestion that it is open to party to mislead the High Court or the Subordinate 
Court and thereafter approach this Court after withholding material information 
within his knowledge which would have seriously affected his right to move this 
Court, for the exercise of discretion in his favour. We cannot overemphasize the fact 
that the jurisdiction of this Courtis discretionary. This Court isnot bound to grant 
Special Leave merely because it is asked for. A party who approaches the Court 
knowing or having reason to believe that ifthe true facts were brought to its notice 
this Court would not grant Special Leave, withholds that information and persuades 
this Court to grant leave to appeal is guilty of conduct forfeiting all claims to the 
exercise of discretion in his favour. It is his duty to state facts which may reason- 
ably have a bearing on the exercise of the discretionary powers of this Court. Any 
attempt to withhold material information would result in revocation of the order, 
obtained from this Court. We are unable to agree with Counsel for the defendant 
that the duty of an applicant for Special Leave to this Court is discharged when he 
merely summarises the judgment of the Courts below and claims relief on the footing 
that the findings are correct, when to his knowledge the findings cannot be sustained 
and the findings have been so recorded because the Courts below have been misled 
On account of representations for the making of which he was either directly or 
indirectly responsible. In our judgment the petition filed before this Court was 
misleading, 

~ Counsel for the defendant also submitted that he was prepared to argue the 
appeal on the footing that the High Court was in error in reversing the judgment 
of the District Court on the question about the withdrawal of Rs. 400. If, however, 
the defendant has by misleading the Court obtained an order granting Special 
Leave and has under the protection of that order remained in possession of the pro- 
perty in dispute for a period of three years, it would be putting a premium upon the 
unfair conduct of the defendant to permit him to argue the appeal on some footing 
other than that on which the case was argued in the High Court, and to argue which 
presumably no Special Leave would have been granted. 


Special Leave to appeal is therefore revoked. The appellant will pay costs of 
the appeal to the respondent. 


Hidayatullah, f.—I agree that we should recall the Special Leave. As this is 
the second case in a few days, I wish to say a few words. The appellant before us 
is the tenant and the respondent is the landlord. One of the questions in the case 
was whether the tenant was in default of rent and revenue tax specially payable 
by him. It appears that litigation between the parties has been going on for years. 
The landlord was forced to file suits for ejectment on the ground that the tenant had 
not paid the rent. ‘The tenant also never paid rent except in Court. In the earlier 
rounds, the tenant has succeeded by making deposits of rent and costs at the last 
monient, thus, taking advantage of the Bombay Act (LVII of 1947). 


It appears that one such suit of the landlord was No. 2014 of 1952. During 
the appeal arising from the decree in that suit, the tenant had deposited on ist 
October, 1954, asum of Rs. 400 in the appeal Court and had sent a notice to the 
landlord about this deposit. This deposit lay in Court till 19th January, 1957, 
when it was withdrawn. The last date is important. 


The present suit was file on 8th September, 1955, for eviction of the tenant on 
the ground that he was in arrears from gth June, 1953. On ioth January, 1957, 
the tenant deposed about the deposit and questioned the landlord about the notice, 
but before the case was over, he withdrew the deposit. The learned Judge, Small 
Cause Court, Ahmedabad, held the point of sub-letting against the landlord, and 
holding further that the deposit of Rs. 2,126-8-0 made by the tenant in his Court was 
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sufficjent to cover the arrears, and that taken with the deposit of Rs. 400, the amount 
came to Rs. 2,516-8-o dismissed the suit. This was on 26th February, 1957. 


In the appeal filed by the landlord, the accounts between gth June, 1953 and 
26th February, 1957 were recast. It seems that it was pointed out to the appeal Court 
that the tenant had withdrawn the deposit of R}. 400. The judgment took this 
fact into consideration and held the tenant to be in arrears and ordered his eviction. 
The tenant filed a revision application in the High Court and claimed that as the 
amount of Rs. 400 was in deposit and at the landlord’s disposal, he could not be held 
to be in default. His Counsel made the point that there was nothing on record to 
prove that the amount was withdrawn. The High Court held that this was so but 
held that it had a discretion in the matter and the tenant by his conduct over the 
years had deprived himself of any consideration. The application for revision 
was dismissed. 


In applying for Special Leave against the order of the High Court, the tenant 
quoéed a long extract from the judgment of the High Court where it spoke of this 
deposit, and then went on to say : 


“ The petitioner submits that the High Court was correct in coming to the conclusion that 
as there was nothing on record to show that the petitioner had withdrawn the sum of Rs. 400 deposited 
by him in the earlier appeal, the petitioner was not in arrears of rent and had paid the costs at the 
date of the judgment.” 


This allegation was supported by the usual affidavit which stated that the facts 
in the petition were true and that the petition concealed nothing. Strictly speaking, 
the facts were as they were pleaded in the petition, but there was more. ‘There 
was one fact particularly within the knowledge of the tenant and it was that he had 
withdrawn the amount on 19th January, 1957, and he was in default even before 
the judgment of the Court of first instance was given on 26th February, 1957. This 
fact was, however, not proved on the record of the case. It was, however, mentioned 
in the judgment of the appeal Court. In the petition for Special Leave no reference 
to this fact was made. Whether the High Court was right in a case of this kind to 
go by the record, or in view of what the appeal Court below had said, might have 
called for an affidavit, it is not necessary to decide and I express no opinion about it. 
It is, however, a very different matter when we come to proceedings in this Court. 
The tenant was seeking Special Leave against the order of the High Court. At the 
forefront of his petition, he had mentioned the fact that the High Court having held 
that there was no proof of the withdrawal of the amount by the tenant or that 
the petitioner was in arrears, should have exercised the discretion, which the High 
Court held was possessed by it, in his favour. 


The tenant hid the fact that even before the decision in the Court of first ins- 
tance, he was in arrears as he had withdrawn the amount of Rs. 400. He was thus 
taking advantage of a fictional deposit in Court which in point of fact was not in 
existence. Whatever may be said about the ordinary course of litigation in which 
parties succeed or fail on the sufficiency or otherwise of proof on the record, it appears 
to me that when a party approaches this Court under Article 136, there must be 
full candour on his part. The powers exercisable by this Court under Article 
136 of the Constitution are not in the nature of a general appeal. They enable 
this Court to interfere in cases where an irreparable injury has been caused by 
reason of a miscarriage of justice due to a gross neglect of law or procedure or other- 
wise and there is no other adequate remedy. The Article is hardly meant to 
afford relief in a case of this type where a party is in default of rent because he with- 
drew a deposit lying in Court but who cannot, on the record of the case, be shown to 
have withdrawn the amount. If the petition had mentioned that the decision of 
the appeal Court had proceeded on the ground that the amount was taken out, it- 
is difficult to imagine that this Court would have given Special Leave to. decide a 
question of discretion. 
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I have considered the matter carefully. This is not a case of a mere errọr in 
the narration of facts or of a bona fide error of judgment which in certain circumstan- 
ces may be considered to be venial faults. This is a case of being disingenuous with 
the Court by making out a point of law on a supposititious state of facts, which facts, 
if told candidly, leave no room for the discussion of the law. The appellant has 
by dissembling in this Court indticed it togrant Special Leave in a case which did 
not meritit. I agree, therefore, that this leave should be recalled and the appellant, 
made to pay the costs of this appeal. 


a 


V.S. neei Leave to appeal revoked. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT:—P. B. GAJENDRAGADKAR, K. N. WANcHOO AND K. C. Das Gupta, JJ. 
The Management of Express Newspapers, Ltd. .. Appellant* 


y 


B. Somayajulu and others .. Respondents. ° 

Working Journalists Industrial Disputes Act (I of 1955), section 2 (b) and Working Journalists (Conditions 
of Service) and Miscellaneous Provisions Act (XLV of 1955), section 2 (f)—“ Working Journalists ?»—Part- 
tıme workers like correspondents tf outside the scope of definition. 

Whenever an employee working in the newspaper establishment claims the status of a working 
journalist he has to establish first that he is a journalist, and then that journalism is his principal avoca- 
tion and he has been employed as such journalist. Part-time employees are not necessarily excluded 
from the definition in section 2 (b) of Act I of 1955, 

The word “ avocation’’ used in the definition of working journalist cannot ‘possibly mean a 
distraction or diversion from one’s regular employment. On the contrary, it plainly means one’s 
. vocation, calling or profession. The plain idea underlying section 2 (b) of Act i of 1955 is that if a 
përson is doing the work, say of a co ndent, and at the same time is pursuing some other calling 
or pro aon say that of a lawyer, it is only where his calling as a journalist can be said to be his princi- 
P calling that the status of a working journalist can be assigned to him. It would be on the whole 
Inappropriate to adopt the dictionary or the etymological meaning of the word “ avocation ” in cons- 
truing section 2 (b). Therefore, when a question arises as-to whether a journalist can be said to be a 
working journalist, it has to be shown that journalism of whatever kind contemplated by section 2 (b) 
is the principal avocation of the sabia claiming the status of a working Journals and that Peale 
would involve an enquiry as to the gains made by him by the pursuit of other callings or professions. 
This test will be merely academic and of no significance in the case of full-time journalists. This test 
pea significance and importance only in the case of journalists who are employed on part-time 

asis. 
Appeal from the Judgment and Order dated roth March, 1961 of the Andhra 
Pradesh High Court in Writ Petition No. 677 of 19 58.¢ ` 


: A.V. Viswanatha Sastri, Senior Advocate (Jayaram and R, Ganpathi Iyer, Advo- 
cates, with him), for Appellant. i 


V. K. Krishna Menon, Senior Advocate (M. K. Ramamurthi, R. K. Garg, S. C. Agar- 
wala and D. P. Singh, Advocates of M/s. Ramamurthi & Co., with him), for 


Respondent No. 1. 
K. R. Chaudhuri and P. D. Menon, Advocates, for Respondent No. 2." 


The Judgment of the Court was delivered by 

- Gajendragadkar, 7.—The principal question which arises in this appeal is whe- 
ther the respondent B. Somayajulu is a working journalist under section 2 (b) of 
the Working Journalists Industrial Disputes Act, 1955 (I of 1955) (hereinafter 
called * the Act’).- That question arises in this way. On the 19th February, 1935, 
the respondent was appointed a Correspondent at Guntur by the appellant, the 
management of the Express Newspapers, Ltd. He did that work continuously 
until the 2oth October, 1955, on which date his services were terminated. -'The 
Andhra Union of Working Journalists, Elluru, then took up the respondent’s 
cause -and alleged that his services had been terminated by the appellant without 
| 
* CLA: No. 202 of 1963. 18th April, 1963. 
t (1961) 2 An.W.R. 133, | 
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any justification and that as a working journalist, he was entitled to reinstatement 
and compensation for the period during which he was not allowed to work by the 
appellant in consequence of the order passed by the appellant terminating his 
services. This dispute was referred by the Government of Andhra Pradesh for 
adjudication to the Labour Court, Guntur. The question referred for adjudication 
was whether the termination of services of Mr. B. Somayajulu, Correspondent of 


Indian Express Newspapers at Guntur was justified? If not, to what relief was. 


he entitled? Before the Labour Court, the respondent claimed that in addition 
to reinstatement, compensation should be awarded to him from 13th October, 
1955 to 1st May, 1956 at Rs. 75 per mensem and thereafter upto the date of 
reinstatement at the rate prescribed by the Wage Board for Working Journalists 
under the provisions of the Act. 


The appellant disputed this claim on several grounds. It urged that the Labour 
‘Court had no jurisdiction to entertain the Reference, because the appointment of 
the respondent had been made at Madras, the money due to him was sent from 
Madras, and so, the appropriate Government which could have made the Reference 
was thc Madras Government and not the Government of Andhra Pradesh. This 
argument has been ‘rejected by the Labour Court. It was also urged that the 
‘Reference was invalid since the order of Reference in terms did not refer to section 
10 (1) (c) of the Industrial Disputes Act under which the power to refer had been 
exercised. The Labour Court repelled this contention as well. Then it was 
alleged that the dispute referred to the Labour Court for its adjudication was an 
individual dispute and had not been properly sponsored by any Union. The 
Labour Court was not impressed even by this plea. ` That is how the preliminary 
objections raised by the appellant were all rejected. : 


On the merits, the appellant urged that the respondent was not a Working 
Journalist under section 2 (b) of the Act. In support of this plea the appellant 
averred that the respondent was a part-time correspondent unattached to any 
particular newspaper establishment, that a year or so later he was appointed as a 
selling agent of the publications of the appellant, such as the Express Newspapers, 
Dinamani and Andhra Prabha at Guntur which assignment was given to him on 
his depositing Rs. 6,000 which was later raised to Rs. 7,000. According to the 
appellant, as such selling agent, the respondent was making on an average about 
Rs. 1,500 per mensem as commission, whereas, as a correspondent he was first 
paid on lineage basis and later an honorarium was fixed at Rs. 50 which was subse- 
quently raised to Rs. 75 per mensem. ‘This latter amount was paid to him until his 
services were terminated. The appellant, therefore, contended that the avoca- 
tion of a moffusil correspondent was not the respondent’s principal avocation, and 
so, he could not claim the benefit of the status of a Working Journalist under 
fection 2 (b) of the Act. 


The Labour Court took the view that part-time workers were outside the 
purview of the Act. It also referred incidentally to the commission which the 
respondent received as a selling agent and made some observations to the effect 
that the payment to the respondent for his work as a correspondent was very much 
Jess than the commission which he received from the appellant as its selling agent. 
Tt is common ground that some time before the respondent’s services as a corres- 
pondent were terminated, his selling agency had also come to an end. From the 
award made by the Labour Court, it is clear that the Labour Court decided the 
matter against the respondent solely on the ground that as a part-time worker he 
could not be regarded as a Working Journalist, and it made no finding on the ques- 
ition as to whether his principal avocation at the time when his services were ter- 
minated could be said to satisfy the test prescribed by the definition under section 
2 (b. 

The award made by the Labour Court was challenged by the respondent 
before the Andhra Pradesh High Court by a Writ Petition under Articles 226 and 

S—7 
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227 of the Constitution. The High Court has held! that the respondent is oe 
Journalist under section 2 (5) and so, it has set aside the award passed by the Labour 
Court. There is no specific direction issued by the High Court remanding the 
proceedings between the parties to the Labour Court for disposal on the merits. 
in accordance with law, but that clearly is the effect of the order. It is against 
this decision that the appellant has come to this Court with a certificate issued 
by the said High Court; and on behalf of the appellant, the principal contention 
raised by Mr. Sastri is that the High Court was in error in holding that the res- 
pondent was a Working Journalist under section 2 (b). 


The Act which applied to the proceedings between the parties was the Act 
I of 1955. This Act came into force on the 12th March, 1955. It consists 
of only 3 sections. Section 1 gave the title of the Act; section 2 defined ‘ news- 
paper’ and ‘ Working Journalist’ by clauses (a) and (b) ; and section 3 made a 
general provision that the provisions of the Industrial Disputes Act, 1947, applied 
to, or in relation to, Working Journalists as they applied to, or in relation to, workmen. 
within the meaning of that Act. In other words, the scheme of the Act was to 
define ‘newspaper’ and ‘Working Journalist’ and to make the provisions of ethe 
Industrial Disputes Act applicable to Working Journalists. | 


| ‘This Act was followed by the Working Journalists oe A, of Service) 
and Miscellaneous Provisions: Act, 1955 (XLV of 1955). This Act consists of 
21 sections and makes some specific provisions applicable to Working Journalists, 
different from the relevant provisions of the Industrial Disputes Act. Section 
2 (f) of this Act defines a Working Journalist. The definition prescribed by section 
2 (f) of this Act is identical with the definition prescribed by section 2 (b) of the earlier 
Act, and so, for the purpose of the present appeal, whatever we say about the scope 
and effect of the definition of section 2 (b) in the earlier Act will apply to the deni- 
tion prescribed by section 2 (f) of the latter Act. Section 3 of this latter Act makes 
the provisions of the Industrial Disputes Act, 1947, applicable to Working Journa- 
lists. Sections 4 and 5 make special provisions in respect of retrenchment and 
gratuity. Section 6 prescribes the hours of work ; section 7 deals with the problem 
of leave ; section 8 poe for the constitution of a Wage Board ; section g deals 
with the fixation of wages ; section 10 requires the publication of the decision of 
the Board and its commencement, while section 11 deals with the powers and 
procedure of the Board. Section 12 makes the decision of the Board binding and 
section 13 gives power to the Government to fix interim rates of wages. These 
provisions are contained in Chapter II. Chapter III consists of 2 sections 14 and 
15 and they make applicable to the newspaper employees the provisions of the 
Industrial Employment (Standing Orders) Act, 1946 and the Eaplovees Provident 
Funds Act, 1952. Chapter IV contains miscellaneous provisions, such as those 
relating to the recovery of money due from an employer under section 17, penalty 
under section 18 and indemnity under section 19. Section 20 confers the rule- 
making power on the Central Government, and section 21 repeals the earlier Act. 


In dealing with the question as to whether the respondent can be said te be a 
Working Journalist, it is necessary to read the definition prescribed by section 2 
(b) of the Act: ; 

“ ‘Working Journalist’ means a person whose principal avocation is that of a journalist and who- 
is employed as such in, or in relation to, any establishment for the production or publication of a news- 
paper or in, or in relation to, any news agency or syndicate supplying material for publication in any 
newspaper, and includes an editor, a leader-writer, news-editor, sub-editor, feature-writer, copy-tester, 
reporter, correspondent, cartoonist, news-photographer and proof-reader, but does not include any 
such person who— 

& 
(i) is employed mainly in a managerial or administrative capacity, or 
(ii) being employed in a supervisory capacity, exercises, either by the nature of the duties. 
attached to the office or by reason of the powers vested in him, functions mainly of a managerial 
n ature.” 
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It ig plain that the definition prescribed by section 2 (b) consists of two parts ; the 
first part provides what a Working Journglist means, and the second „part brings 
within its purview by an artificial extension certain specified categories of news- 
paper employees. It would be noticed that the first part provides for two condi- 
tions which must be satisfied by a journalist before he can be held to be a Working 
Journalist. The first condition is that he must be a journalist whose principal 
` avocation is that of a journalist, and the second condition is that he must be employed 
as such in, or in relation to, any establishment as there specified. The first,question 
which arises for our decision is whether the two conditions thus prescribed by the 
first part of the definition govern the categories of newspaper employees included 
in the definition by the artificial extension made by:the including clause. The 
High Court has taken the view that the categories of employees who are included 
in the definition by name, need not satisfy the two conditions prescribed by the 
first part. The argument is that since a correspondent, for instance, has been 
named in the second clause, the whole object of the Legislature was to make him a 
Working Journalist without requiring him to satisfy the two conditions prescribed 
by, the first part. In our opinion, this construction is plainly erroneous. The 
object of the second clause was to make it clear that the employees specified in that 
clause are journalists and nothing more. The word “journalist” has not been 
defined in the Act and the Legislature seems to have thought that disputes may 
arise as to whether a particular newspaper employee was a journalist or not. There 
can, of course, be no difficulty about an editor or a leader-writer, or a news-editor 
or a sub-editor being regarded as a journalist; but it was apparently apprehended 
that a difficulty may arise, for instance, in the case of a correspondent, a proof-reader, 
a cartgonist, a reporter, a copy-tester, or a feature-writer, and so, the Legislature 
took the precaution of providing specifically that the employees enumerated in 
the latter clause are to be regarded as journalists for the purpose of the definition 
prescribed by section 2 (6). The object of the artificial extension made by the 
including clause is not to dispense with the two main conditions prescribed by 
the definition before a journalist can be regarded as a Working Journalist. There 
can bt no doubt that even the employees falling under the extended meaning must 
be employed as such, It is thus obvious that the second requirement prescribed 
by the first clause that the journalist must be employed as such in, or in relation 
to, any establishment for the production or publication of a newspaper, as therein 
specified, has to be satisfied by the employees falling under the latter clause, because - 
unless there was an employment by the newspaper establishment, no relationship 
of employer and employee can arise, and the journalists specified in the latter 
clause could not, therefore, claim the status of Working Journalist qua the employer 
who manages the journal in question. Once it is realised that the test of employ- 
ment must govern the employees specified in the latter clause, it would become clear 
that the High Court was in error in assuming that the extended artificial definition 
of the Working Journalist dispensed with both the conditions prescribed by the 
first part of the said definition. That is why we think the extension was made by 
the word “ includes ° only for the purpose of removing any doubt as to whether 
the persons specified in the said clause are journalists or not. What is true about 
the conditión as to employment is equally true about the other condition that a 
journalist can be a Working Journalist only where it is shown that journalism is 
his principal avocation. In other words, the position is that whenever an employee 
working in the newspaper establishment claims the status of a Working Journalist 
he has to establish first that he is a journalist, and then that journalism is his principal 
avocation and he has been employed as such journalist. In proving the fact that 
he is a journalist, the employees specified in the latter clause need not prove anything 
more than this that they fall under one or the other category specified ir? the said 
clause. But that only proves their status as journalist ; they have still further to 
show that their principal avocation is that of a journalist and that they have been 
employed as such by the newspaper establishment in question. 


That takes us to the question as to what is meant by avocation?# The High 
Court thought that the dictionary meaning of the word “ avocation ” which showed 
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that it meant ‘‘ a distraction or diversion from one’s r r employment”, could 
be adopted in the context of section 2 (b). Tn support of this view, the High Court 
has cited a passage from Fowler in Modern English Usage. Fowler says : 


“Avocation originally a calling away, an interruption, a distraction, was for some time commonly 
used as a synonym for vocation or calling, with which it is properly in antithesis. This misuse is now 
less common, and the word is generally used in the plural, a person’s avocations being the things he 
devotes time to, his pursuits or engagements in general, the affairs he has to see to ; his vocation as 
such is neither excluded from, nor necessarily included in, his avocation. ” 


Applying this dictionary meaning of the word “‘ avocation” the High Court has 
held that even if the respondent has to satisfy the first condition prescribed by the 
first part of section 2 (b), it can be held that he satisfied the said test, because the 
work of a correspondent in his case can be safely said to be his principal avocation 
in the sense of distraction or diversion from his regular employment. In our 
opinion, in applying mechanically the dictionary meaning of the word “ avecation a 
without due regard to the context of section 2 (b) the High Court has adopted a 
somewhat pedantic approach. One has merely to read the definition to realise 
the word “‘ avocation * used in section 2 (b) cannot possibly mean a distractiorf or 
diversion from one’s regular employment. On the contrary, it plainly means one’s 
vocation, calling or profession. The plain idea underlying section 2 (b) is that if a 
person is doing the work, say of a correspondent, and at the same time is pursuing 
some other calling or profession, say that of a lawyer, it is only where his calling as a 
journalist can be said to be his principal calling that the status ofa working journalist 
can be assigned to him. That being the plain object of section 2 (b), it would, we 
think, be, on the whole, inappropriate to adopt the dictionary or the etymological 
meaning of the word ‘‘ avocation ” in construing section 2 (b). We ought to add 
that Mr. Menon who appeared for the respondent did not attempt to support the 
approach adopted by thé High Court in dealing with this point. Therefore when 
a question arises as to whether a journalist can be said to be a working journalist, 
it has to be shown that journalism of whatever kind contemplated by section 2 (b) is 
the principal avocation of the person claiming the status of a working journalist 
and that naturally would involve an enquiry as to the-gains made by him by pur- 
suing the career of a journalist as compared with the gains made by him by the 
pursuit of other callings or professions. It is obvious that this test will be merely 
academic and of no significance in the case of full time journalists, because in such 
cases the obvious presumption would be that their full time employment is their 
principal avocation and no question of comparing their income from journalism 
with income from other sources can arise. In fact, the status of such full time 
journalists as working journalists will not be affected even if in some cases the income 
received by them from such employment may be found to be less than, say, for 
instance, the income from their ancestral property. This test assumes significance 
and importance only in the case of journalists who are employed on part-time basis. 


Reverting to the second requirement of employment which we have already 
seen must obviously govern the employees falling under the latter part of section 2 
(b) if they seek the status of working journalists, it is plain that an employment 
must be proved, because that alone will create a relationship of employer and em- 
ployee between them and the newspaper establishment. Unless there is an employ- 
ment, there can be no conditions of service and there would be no scope for making 
any claim under the Act. Thus the requirement of employment postulates condi- 
tions of service agreed between the parties subject to which the relationship of master 
and servant comes into existence. In the context, employment must necessarily 
postulate exclusive employment, because a working journalist cannot serve two 
employers, for that would be inconsistent with the benefits which he is entitled to 
claim from his employer under the Act. Take the benefit of retrenchment com- 
pensation, or gratuity, or hours of work, or leave; how is it possible for a journalist 
to claim these benefits from two or more employers? The whole scheme of the Act 
by which the provisions of the Industrial Disputes Act have been made applicable 
to working journalists, necessarily assumes the relationship of employer and employee 
and that’ must mean exclusive employment by the employer on ternis and condi- 
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tions of service agreed between the parties. Normally, employment contemplated 
by Section 2 (b) would be full time employment; but part-time employment is 
not excluded from section 2 (6) either. Most of the employees falling under 
the first clause of section 2 (b) or even under the artificial extension prescribed by the 
later clause of section 2 (b) would be full time employees. But it is theoretically 
possible that a news-photographer, for instance, or a cartoonist may not recessarily 
be a full time employee. The modern trend of newspaper establishments appears 
to be to have on their rolls full time employees alone as working journalists; but 
on a fair construction of section 2 (b), we do not think it would be possible to hold 
that a part-time employee who satisfies the test prescribed by section 2 (b) can be 
excluded from its purview merely because his employment is part-time. 


The position, therefore, is that the Labour Court was in error in making a 
finding that the respondent was not a working journalist on the ground that he 
was a part-time employee, whereas the High Court is in error in holding that the 
respondent is an employee because he has not to satisfy the test that journalism is 
hig principal avocation. As we have held, the respondent can be said to be a work- 
ing journalist only if he satisfies the two tests prescribed by the first part of section 
2(b). The test that he should have been employed as a journalist would undoubted- 
ly be satisfied because it is common ground that since 1935 he has been working as a 
correspondent of the appellant at Guntur and the payment which the appellant 
made to him by whatever name it was called was also regulated by an agreement 
between the parties; in its pleadings, the appellant has, however, disputed the 
fact that the respondent was exclusively employed by it and so, that is one question 
which still remains to be tried. The further question which has to be considered 
is whether the respondent satisfies the other test : “‘ was his working as a corres- 
pondent his principal avocation at the relevant time”? ‘The definition requires 
that the respondent must show that he was a working journalist at the time when 
his services were terminated ; and that can be decided only on the evidence adduced 
by the parties. Unfortunately, though the Labour Court has made certain obser- 
vations on this point, it has not considered all the evidence and has made no definite 
finding in that behalf. That was because it held that as a part-time employee, 
the respondent was outside section 2 (6). The High Court has no doubt purported 
to make a finding even on this ground in the alternative, but, in our opinion, the 
High Court should not have adopted this course in dealing with a writ petition 
under Articles 226 and 227. Even in dealing with this question, the High Court 
appears to have been impressed by the fact that in discharging his work as a corres- 
pondent the respondent must have devoted a large part of his time; and it took the 
view that the test that journalism should be the principal avocation of the journa- 
list implied a test as to how much time is spent in doing the work in question? ‘The 
time spent by a journalist in discharging his duties as such may né doubt be relevant, 
but it cannot be decisive. What would be relevant, material and decisive is the 
gain made by the part-time journalist by pursuing the profession of journalism 
as compared to the gain made by him by pursuing other vocations or professions. 
In dealing with this aspect of the matter, it may no doubt be relevant to bear in mind 
the fact that some months before his services as a correspondent were terminated 
the respondent’s selling ageney had come to an end, and so, the Labour Court 
may have to hold an enquiry into the question as to whether the respondent proves 
that the work of correspondent was his principal avocation at the relevant time in 
the light of the relevant facts. The onus to prove this issue as well as the issue as 
to whether he was in the exclusive employment of the appellant lies on the respon- 
dent, because his claim that he is a working journalist on these grounds is disputed 
by the appellant, and it is only if he establishes the fact that he is a workingsjournalist 
that the question as to determining the relief to which he is entitled may arise. 
We, therefore, allow the appeal, set aside the order passed by the High Court and 
remand the case to the Labour Court with a direction that it should deal with the 
dispute between the parties in accordance with law in the light of this judgment. 
There would be no order as to costs. ; 


i 
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Before we part with this appeal, however, we would incidentally like to refer 
to the fact that the test of the principal avocation prescribed by section 2 (b) has pre- 
sumably been adopted by the Legislature from the recommendations made by the 
Press Commission in its report. In paragraph 505, dealing with the question of 
working journalists, the Commission observed that it thought that 


“ only those whose professed avocation and the principal means of liveliheod is journalism 
should be regarded as working journalists, ” 


and it added that 


“ we have deliberately included the words “professed avocation” because we have come across 
cases where persons belonging to some other professions, such as law, medicine, education, have 
devoted Aces of their time to the supply of news to, and writing articles for, newspapers. It may be 
that in the case of some of them, particularly during the earlier years of their professional career, 
a Ses world, ox tems a br cares came Ges Ga Pe 
newspapers. i not, ; o em as 
£0 jong as their profused avocation is other than joomalacs n ma 
It would be noticed that the expression “‘ professed avocation ’’ has not been adopted 
by the Legislature; instead, it has used the words “ principal avocation”’. That 
is why we are inclined to take the view that the time taken by a person in pursuing 
two different professions may not be decisive ; what would be decisive is the income 
derived age from the different professions respectively. It does appear that the 
Legislature was inclined to take the view that if a person following the profession of 
law in the early years of his career received more money from journalistic work and 
satisfied the other tests prescribed by section 2 (6) he may not be excluded from the 
definition merely because he is following another profession. ‘To that extent, the 
provision of section 2 (b) departs from a part of the recommendation made by the 
Press Commission. 


In regard to part-time employees who, as we have held, are not necessarily 
excluded from section 2 (b), the position appears to be that the report by the Wage 
ommittee appointed by the Union Government under the provisions of Act XL 
of 1955, shows that the Committee treated some part-time employees as working 
journalists. In paragraph 103, the Committee has observed that it had provided a 
regular scale or retainer for part-time co ondents, and it has added that the 
remuneration in accordance with that scale will be available to the part-time corres- 
pondents only if, in accordance with the definition in paragraph 23, Part II, of its 
recommendations, their principal avocation is journalism. ~The Committee noticed 
the fact that many of the part-time correspondents employed by newspaper establish- 
ments would not fall within the definition if their principal avocation is something 
else and journalism is only a side business, and it added that the problem of the 
said class of part-time correspondents was not within the purview of its terms of 

reference, and so, it made no recommendations in regard ‘to that class. 


K.S. —— Appeal allowed. 
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ainless the money so collected is due as a tax, the State cannot by law make it recoverable simply 

becatse it has been wrongly collected by the dealer. This cannot be done di for it is not a tax at 

all within the meaning of Entry 54 of List IJ nor can the State Legislature under the guise of incidental 

ar anrillary powe? oy whit ii mano ane . Section 11 (2) has nothing to do with 

alties. Section 20 (c) providing for ty of conviction by a Magistrate for breach of section 11 (1) 

ing consequential to section 11 (2) will fall along with it. The provisions cannot be upheld as 
ting trade and commerce Entry 26 of List II of the Seventh Schedule. 

Section 8-B (2) of the Madras General Sales Tax Act, 1939, which in substance is to the same 
effect as section 11 i of the Hyderabad Sales Tax Act is invalid: Indian Aluminium Co. v. The 
State of Madras, (1962) 13 S.T.C. 967, must be held to ba incorrect. 
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The Judgment of the Court was delivered by 


e Wanchoo, J.—This is an appeal by Special Leave against the order of the 
Andhra Pradesh High Court. The appellant filed a Writ Petition in the High 
Court questioning the validity of section 11 (2) of the Hyderabad General Sales 
‘Tax Act XIV of 1940 (hereinafter referred to as the Act). The material facts 
on which the petition was based were these. The appellant acted as agent in 
-the then State of Hyderabad to both resjdent and non-resident principals in regard 
to sale of betel leaves. Under the Act betel leaves were taxable at the purchase 
-point from 1st May, 1953, by virtue of a notification in that behalf. We are here 
concerned with the assessment period from 1st May, 1953 to 31st March, 1954, 
„covered by the assessment year 1953-54. The appellant collected sales tax from 
the purchasers in connection with the sales made by it on the basis that the incident 
-of the tax lay on the sellers and assured the purchasers that after paying the tax to 
-the appellant, there would be no further liability on them. After realising the tax, 
however, the appellant did not pay the amount realised to the Government but 
fkept it in the suspense account of its principals, namely, the purchasers. When the 
‘accounts were scrutinized by the Sales Tax Department, this was discovered and 
thereupon the appellant was called upon to pay the amounts realised to the Govern- 
‘ment. The appellant however objected to the payment on the ground that it was 
the seller and the relevant notification for the relevant period imposed tax at the 
purchase point, i.e., on the purchaser. This objection was overruled and the 
„appellant was directed to pay the amount to Government. 


The main contention raised on behalf of the appellant in the High Court was 
that section 11 (2) of the Act, which authorised the Government to recover from any 
person, who had collected or collects, after 1st May, 1950, any amount by way of 
tax otherwise than in accordance with the provisions of the Act, as arrears of land 
revenue, was beyond the legislative competence of the State Legislature. ‘The 
argument was that the Act was passed under Entry 54 of List II of the Seventh Sche- 
.dule to the Constitution, which enables the State Legislature to enact a law taxing 
transactions of the sale or purchase of goods. The eritry therefore vested power in 
the State Legislature to make a law for taxing sales and purchases of goods and 
Yor making all necessary -incidental provisions in that behalf for the levy and collec- 
tion of sales or purchase tax. But it was urged that that entry did not empower 
the State Legislature to enact a law by which a dealer who may have collected a 
+ax without authority is required to hand over the amount to Government, as any 
.collection without the authority of law would not be a tax levied under the law 
and it would therefore not be open to the State to collect under the authority of a 
law enacted under Entry 54 of ‘List II any such amount as it was not a tax on sale 
er purchase of goods. The High Court held section 11 (2) good as an ancillary 
provision with regard to the collection of sales or purchase tax and therefore inci- 
dental to the taxing power under Entry 54 of List II. Further the High Court 
took the view that assuming that Entry 54 of List II could not sustain section 11 (2), 
at could be sustained under Entry 26 of List II. Consequently the Writ Petition 
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was dismissed. The High Court having refused a certificate to appeal to this Court, 
fa appellant obtained Special Leave and that is how the matter has comé up 
before us. - 


It is necessary to read section 11 of the Act in order to appreciate the point 
urged on behalf of the appellant. Section 11 is in these terms :— 
“11. (1) No person who is not registered as a dealer shall collect yy amount by way of tax 


under this Act nor shall a registered dealer make any such collection before the Ist day of May, 1950, 
except in accordance with such conditions and restrictions, if any, as may be prescribed : 


Provided that Government may exempt persons who are not registered dealers from the provi- 
sions of this sub-section until such date, not being later than the Ist day of June, 1950, as Government 
may direct. : 


(2) Notwithstanding anything to the contrary contained in any order of an officer or tribunal 
or the judgment, decree or order of a Court, every person who has collected or collects on or before 
Ist May, 1950, any amount by way of tax otherwise than in accordance with the isions of this- 
Act shall pay over to the Government within such time and in such manner as may prescribed the 
amount so collected by him, and in default of such payment the said amount shall be recovered from 
him as if it were arrears of land revenue, ” 


It will be seen that section 11 (1) forbids an unregistered dealer from collecting any 
amount by way of tax under the Act. That provision however does not apply 
in the present case, for the appellant is admittedly a registered dealer. Further 
section 11 (1) lays down that a registered dealer shall not make any such collection 
before 1st May, 1950, except in accordance with such conditions and restrictions, 
if any, as may be prescribed. This provision again does not apply, for we are not 
concerned here with any collection made by the appellant before rst May, 1950. 
The prohibition therefore of section 11 (1) did not apply to the appellant. Then 
comes section 11 (2). It applies to collections made after 1st May, 1950 by any 
person whether a registered dealer or otherwise and lays down that any amount 
collected by way of tax otherwise than in accordance with the provisions of the 
Act shall be paid over to the Government and in default of such payment, the said 
amount shall be recovered from such person as if it were arrears of land-revenue. 
It is clear from the words “ otherwise than in accordance with the provisions of 
this Act ”? that though the amount may have been collected by way of tax it was 
not exigible as tax under the Act. Section 11 (2) thus provides that amounts 
collected by way of tax though not exigible as tax under the Act shall be paid over 
to Government, and if not paid over they shall be recovered from such person 
as if they were arrears of land revenue. Clearly therefore section 11 (2) as it stands 
provides for recovery of an amount collected by way of tax as arrears of land re- 
venue though the amount was not due as tax under the Act. 


The first question therefore that falls for consideration is whether it was open 
to the State Legislature under its powers under Entry 54 of List II to make a pro- 
vision to the effect that money collected by way of tax, even though it is not due as a 
tax under the Act, shall be made over to Government. Now it is clear that the 
sums so collected by way of tax are not in fact tax exigible under the Act. So it 
cannot be said that the State Legislature was directly legislating for the imposition 
of sales or purchase tax under Entry 54 of List II when it made such a provision, 
for-on the face of the provision, the amount, though collected by way of tax, was 
not exigible as tax under the law. The provision however is attempted io be 
justified on the ground that though it may not be open to a State Legislature to. 
make provision for the recovery of an amount which is not a tax under Entry 54 of 
List II in a law made for that purpose, it would still be open to the Legislature to 
provide for paying over all the amounts collected by way of tax by persons, even 
though they really are not exigible as tax, as part of the incidental and ancillary 
power to make provision for the levy and collection of such tax. Now there is no 
dispute that the heads of legislation in the various Lists in the Seventh Schedule 
should be interpreted widely so as to take in all matters which are of a character 
incidental to the topics mentioned therein. Even so, there is a limit to such inci- 
dental or ancillary power flowing from the legislative entries in the various Lists in 
the Seventh Schedule. These incidental and ancillary powers have to be exercised 
in aid of the main topic of legislation which in the present case, is a tax on sale or 
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purchase of goods. All powers necessary for the levy and collection of the tax 
condéerned and for seeing that the tax is not evaded are comprised within the ambit 
of the Legislative Entry as ancillary or incidental. But where the legislation under 
the relevant entry proceeds on the basis that the amount concerned is not a tax 
exigible under the law made under that entry, but even so lays down that though 
it is not exigible under the law, it shall be paid over to Government, merely because 
some dealers by mistake or otherwise have collected it as tax, it is difficult to see 
how such a provision can be ancillary or incidental to the collection of tax legiti- 
mately due under a law made under the relevant taxing entry. We do not think 
. that the ambit of ancillary or incidental power goes to the extent of permitting the 
Legislature to provide that though the amount collected—may be wrongly—by 
way of tax is not exigible under the law as made under the relevant taxing entry, 
it shall still be paid over to Government, as ifit were a tax. The Legislature cannot 
under Entry 54 of List II make a provision to the effect that even though a certain. 
amount collected is not a tax on the sale or purchase of goods as laid down by the law, 
it will still be collected as if it was such a tax. This is what section 11 (2) has pro- 
vided. Such a provision cannot in our opinion be treated as coming within inci- 
defital or ancillary powers which the Legislature has got under the relevant taxing 
entry to ensure that the tax is levied and collected and that iis evasion becomes 
impossible. We are therefore of opinion tha the provision contained in section 
tı (2) cannot be made under Entry 54 of List II and cannot be justified even as an 
incidental or ancillary provision permitted under that entry. 


An attempt was made to justify the provision as providing for a penalty. But 
as we read section 11 (2) we cannot find anything in it to justify that it is a penalty 
for breach of any prohibition in the Act. Penalties imposed under taxing statutes 
are generally with respect to attempts at evasion of taxes or to default in the pay- 
ment of taxes properly levied (see sections 28 and 46 of the Indian Income-tax Act, 
1922). The Act also provides for penalty, for example, section 19 and section 20- 
The latter section makes certain acts or omissions of an assessee offences punishable 
by a Magistrate subject to composition under section 21. Section 11 (2) in our 
opinion has nothing to do with penalties and cannot be justified as a penalty on. 
the dealer. Actually section 20 makes provision in clause (b) for penalty in case 
of breach of section 11 (1) and makes the person committing a breach of that pro- 
vision liable, on conviction by a Magistrate of the First Class, to a fine. We are 
therefore of opinion that section 11 (2) cannot be justified under Entry 54 of List i 
either as a provision for levying the tax or as an incidental or ancillary provision 
relating to the collection of tax. In this connection we may refer to clause (c) 
of section 20, which provides that any person who fails ‘‘ to pay the amounts speci- 
fied in sub-section (2) of section 11 within the prescribed time ” shall on a convic- 
tion by a Magistrate be liable to fine. It is remarkable that this provision makes 
the person punishable for his failure to pay the amount which is not authorised as a 
tax at all under the law, to Government. It does not provide for a penalty for 
collecting the amount wrongly by way of tax from purchasers which may have 
been, justified as a penalty for the purpose of carrying out the objects of the taxing 
legislation. If a dealer has collected anything from a purchaser which is not autho- 
rised by the taxing law, that is a matter between him and the purchaser, and the 
purchaser may be entitled to recover the amount from the dealer. But unless the 
money so collected is due as a tax, the State cannot by law make it recoverable 
simply because it has been wrongly collected by the dealer. This cannot be done 
directly for it is not a tax at all within the meaning of Entry 54 of List II, nor can. 
the State Legislature under the guise of incidental or ancillary power do indirectly 
what it cannot do directly. We are therefore of opinion that section 11 (2) is not 
within the competence of the State Legislature under Entry 54 of List’ If. 


The respondent in this connection relies on the decision of this Court in The 
Orient Paper Mills Limited v. The State of Orissat. ‘That case in our opinion has no ° 
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application to the facts of the present case. In that case the dealer had been assessed 
to tax and had paid the tax. Later in view of the judgment of this Court in*Siate 
of Bombay v. The United Motors (India), Limited), the amounts paid in respect of goods 
despatched for consumption outside the State were held to be not taxable. The 
dealer then applied for refund of tax, which was held to be not exigible. The 
refund was retused and the dealer went to the High Court by a Writ Petition claim- 
ing that it was entitled to refund under section 14 of the Orissa Sales Tax Act (which 
was the law under consideration in that case). The High Court allowed the peti- 
tion in part and there were appeals to this Court both by the dealer and the State. 
In the meantime, the Orissa Legislature amended the law, by introducing section 
14-A, in the Principal Act, which provided that refund could be claimed only by 
a person from whom the dealer had actually realised the amount as tax. That 
provision was challenged in this Court but was upheld on the ground that it came 
within the incidental power arising out of Entry 54 of List II. That matter dealt 
with a question of refund and it cannot be doubted that refund of the tax collected 
is always a matter covered by incidental and ancillary powers relating to the levy 
and collection of tax, We are not dealing with a case of refund in the present case. 
What section 11 (2) provides is that something collected by way of tax, though it 
is not really due as a tax under the law enacted under Entry 54 of List II must be 
paid to the Government. This situation in our opinion is entirely different from 
the situation in the Orient Paper Mills, Limited’s case?. 


The respondent further relies on a decision of the Madras High Court in Indian 
Aluminium Co. v. The State of Madras*. That decision was with respect to section 
8-B of the Madras General Sales Tax Act of 1939 as amended by Madras Act 
I of 1957. Though the words in section 8-B (2) were not exactly the same as the 
words in section 11 (2), with which we are concerned here, the provision in substance 
was to the same effect as section 11 (2). In view of what we have said above, that 
decision must be held to be incorrect. í 


Lastly, we come to the contention of the respondent that section 11 (2) is 
within the legislative competence of the State Legislature in view of Entry 26 of 
List II. That Entry deals with “trade and commerce within the State subject 
to the provisions of Entry 33 of List III.” It is well settled that taxing entries in 
the Legislative Lists I and II of the Seventh Schedule are entirely separate from other 
entries. Entry 26 of List II deals with trade and commerce and has nothing to do 
with taxing or recovering amounts realised wrongly as tax. It is said that section 
II (2) regulates trade and commerce and the State Legislature therefore was com- 
petent under Entry 26 of List II to enact it. We have not been able to understand 
what such a provision has to do with the regulation of trade and commerce ; it 
can only be justified as a provision ancillary to a taxing statute. If it cannot be se 
dustified—as we hold that it cannot—we are unable to uphold it as regulating trade 
and commerce under Entry 26 of List II. There is in our opinion no element of 
regulation of trade and commerce in a provision like section 11 (2). 


We are therefore of opinion that the State Legislature was incompetent to enact 
4 provision like section 11 (2). We may also add that the provision contained in 
section 20 (c), being consequential to section 11 (2) will along with it. In 
‘consequence it was not open to the Sales Tax Officer to ask the appellant to make 
over what he had collected from the purchasers wrongly as sales tax. It is not 
‘disputed, as appears from the final assessment order of the Sales Tax Officer, that 
the appellant was not liable to pay the amount as sales tax for the relevant period. 
We therefore allow the appeal and quash the assessment order dated 27th September, 
1956, in sọ far as it is based on section 11 (2). The appellant will get his costs in 
this Court as well as in the’ High Court. 


K.S. a Appeal -allowed. 





1. (1953) SC; 373 : (1953) S.C.R. 1069: 2. (1961) 2 S.C.J. 610 : (1962) 1 S.Q.R. 549. 
{1953) 1 M.LJ. 743. : 3. (19623 13 S.T.C, 967. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


Present :—P. B. GaAjJENDRAGADKAR, Chief Justice, K. N. WancHoo, 
J.C. Smas, N. RAJAGOPALA AYYANGAR AND S. M. SKRI, JJ. 


C. Rajagopalachari .. Appellani* 


The Corporation of Madras and another .. Respondents. 


Madras Gity Municipal Act (IV of 1919), as amended by Act X of 1936, section 111 (1) (b) and rules 

Schedula I1V—Profes ion tax—If can be validly levied on pensionsrs—Government of India Act, 1935, 
section 143 (2) and Constitution of India (1950), Article 277-—If saves the profession tax levied on pensioners by 
Madras City Municipal Council. 

By reason of the repeal by Act X of 1936 of the original section 111 of the Madras City Municipal 
Act, the statutory charge to tax on pensions ceased in April, 1936. A charge (as required by the 
Amendment Act X of 1936) was im ain under the resolution of the Council effective from Ist 
April, 1937, so that between April, 1936 to 31st March, 1937, no charge was imposed by virtue of any 
“law”. This is a new levy of a tax which was not legally in existence on 31st March, 1937 and this 
cannot be supported under section 143 (2) of the Government of India Act, 1935. 


The mere fact that the City Municipal Council had under Act X of 1936 the power to bring the 
tax into force by a resolution does not on a proper construction of section 143 (2) of the Government 
of India Act, 1935, bring it witbin the range of those taxes or duties which “ were being lawfully levied” 
prior to the commencement of Part III of the Government of India Act, 1935, which alone are oe 
ted to be un tobe levied notwithstanding that these auth ťi in mro ae e a 
existence of a to bring a tax into operation camnot ted with “a tax which was bei 
lawfully levied ” before Part IIL of Government of India Act, 1936. 

Under section 111 (i) (of Madras Act IV of 1919 as amended by Act X of 1936) the tax could be 
levied only in accordance with the rules in Schedule IV and as those rules did not make a provision for 
the levy of a tax on pensioners, it would follow that the tax “‘ was not being levied ” on them. 
(The rules were amended only from Ist April, 1942.) Section 18 of the Madras eral Clauses Act 
can have no application. $ 


The tax on the receipt of pension or on the income from investments which is referred to in the 
last part of section 111 (i) of the Municipal Act is in truth and substance a tax on income and the 
pensioner is no me al in employment but is only in receipt of income though it might be for past 
services in an employment. 

Section 142-A (1) of the Government of India Act, 1935, corr ing to Article 276 (1) of the 
Constitution of India, 1950 will be applicable only if the tax im were one on a profession, trade, 
calling, or employment and in that event the section provides that such tax shall not be deemed to bea 
tax on income ; but where the tax imposed is one not on a profession, ec. at all, it does not mean that 
the State might levy a tax on income and call it profession tax. 

_ Appeal from the Judgment and Decree dated 1st May, 1961 of the Madras 
High Court in Writ Petition No. 975 of 1959. 


R. M. Seshadri and R. Gopalakrishnan, Advocates, for Appellant. 
R. Ganapathy Iyer, Advocate, for Respondent No. 1. 


A, Ranganadham Chetty, Senior Advocate, (A. V. Rangam, Advocate with him), 
for Respondent No. 2. 


The Judgment of the Court was delivered by 


Rajagopala Ayyangar, 7.—This appeal comes before us by virtue of a certificate of 
fitness granted by the High Court of Madras under Article 133 (1) (c) of the Cons- 
titution against its judgment dismissing a petition filed by the appellant under 
Article 226 of the Constitution seeking a writ of prohibition against the Corpora- 
tion of Madras challenging the constitutional validity of a notice requiring the 
appellant to pay profession tax. 


The appellant held office as the last Governor-General of India. Under sec- 
tion 3 of Central Act XXX of 1951 the appellant is entitled to a pension of Rs. 15,000 
per annum and has been drawing this sum residing in the City of Madras. The , 
Corporation of Madras—the first respondent before us demanded profession tax 
———— a a 
* C.A. No. 580 of 1962. 3rd March, 1964. 
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from the appellant under section 111 (1)(5) of the City Municipal Act, 1919, herein- 
after are the Act for the year 1958-1959 on the ground of the appellant’s resi€ence 
within the City for the period therein specified and his drawing the pension to which 
he was entitled The appellant addressed a communication to the Corporation 
asserting that this demand was illegal as the Corporation was empowered by the 
relevant constitutional provisions merely to levy a tax “‘on a profession, trade 
calling or employment ” and that as he as a pensioner did not fall under any of 
these classes, the said demand was illegal. The authorities of the Corporation, 
however, insisted on compliance with the ‘demand on the ground that under the 
express terms of the Act persons in receipt of pensions were also liable to the tax. 
The appellant thereupon filed a Writ Petition for the relief already set out, and as. 
the validity of the State Act was impugned impleaded the State of Madras also as a. 
respondent. 


It would be seen from the foregoing that the question for consideration is whe- 
ther the 1st respondent Corporation is entitled to levy a tax on pensioners in respect 
of the pensions received by them. In order to appreciate the submissions made 
to us by learned Counsel for the appellant it would be necessary to set out the his- 
tory of the legislation in relation to profession tax and the impugned tax on persons. 
in receipt of pensions applicable to the City of Madras because it is on a construction. 
of these provisions that the learned Judges of the High Court have upheld the validity 
of the levy and dismissed the appellant’s Writ Petition. For this purpose it is not 
necessary to travel to any period anterior to the enactment of the Madras City 
Municipal Act (Madras Act IV of 1919) which with certain amendments to be 
referred to presently is still in force. The Act received the assent of the Governor 
on 26th March, 1919, of the Governor-General in June, 1919, and came into force 
on publication in the Gazette which was in the same month. Having been enacted 
while the powers of the Local Legislatures were governed by the Government of 
India Act, 1915, the constitutional validity of the legislation is not open to any 
challenge. Section 111 (1) of this enactment ran: 


|“ Every not liable for the companies’ tax, who, within the City and for the period prescribed’ 
in section 113, exercises a profession, art, trade or calling or holds an appointment, public or private, 

bringing him within one or more of the classes of persons specified in Taxation Rules in Schedule IV, 

shall pay by way of licence fee and in addition to any other licence fee that may be leviable under this 

Act a tax as determined under the said rules but in no case exceeding rupees five hundred in the half 
year and such tax may be described as the profession tax.” 


The section had two Explanations of which the second is material and this reads : 


Explanation (2) : “ A person in receipt of a pension paid from any source shall be deemed to be 
a person holding an appointment within the meaning of this section.” 


The next change in the relevant provision’ was effected by Madras City Muni- 
cipal Amendment Act, 1936 (Madias Act X of 1936) which came into force on 14th 
April, 1936. By this amendment a new section—section 111 was substituted for 
the old one just set cut, and under this Explanation (2) was deleted and the substitu- 
ted provision ran : 

“1i. (1) Ifthe Council by a resolution determines that a profession tax shall be levied, every 


person not liable to the tax, on companies, who after the date specified in the notice published under 
sub-section (2) of section 98-A in any half-year— 


_ (a) exercises a profession, art or calling or transacts business or holds any appointment, public 
or private— 
(i) within the City for not less than sixty days in the aggregate, or 
(ii) outside the City but who resides in the City for not less than sixty days in the aggregate; or 
(5) resides in the City for not less than sixty days in the aggregate and isin receipt of any pen- 
sion or incéme from investments, shall pay in addition to any licence fee that may be leviable under 


this Act, a half-yearly tax assessed in accordance with the Rules in Schedule IV in no case exceeding. 
rupees five hundred ” . 


Along with this was added a new section—section 98-A which ran: 


Section 98-A (1) : ““ Before the Council passes any resolution opens a tax or duty for the first 
time it shall direct the Commissioner to publish a notice in the Fort St. George Gazette and in the 
e 
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ilocal of its intention and fix a reasonable period not being less than one month from the date of 
publitation of such notice in the Fort St. George Gazette for submission of objections. The Council 
‘may, after considering the objections, if any, received within the period specified determine by resolu- 
‘tion to levy the tax or duty. Such resolution shall ify the rate at which, the date from which 
-and the period of levy, if any, for which such tax or duty l be levied. 
i (2) When the Council shall have determined to levy any tax or duty for the first time or at a 
-new rate the Commissioner shall forthwith publish a notice in the manner laid down in sub-section 
{1) "fing the date from which the rate at which and the period of levy, if any, for which such tax 
-or duty shall be levied. ” 
At this stage it is necessary to refer to Schedule IV in accordance with which 
the tax has to be assessed under the terms of section 111 (1). In the Act as enacted 
in 1919 the relevant Rule in Schedule IV divided persons assessed to profession tax, 
etc. into 8 classes, based upon the amount of monthly salary received in the case of 
those holding appointments and income derived in the case of those in trade, art, 
calling, etc. Each of these classes was again sub-divided into two—the first sub- 
-class comprising “persons holding appointments upon a monthly salary ” and the 
-other of “ persons exercising any profession, trade, art, calling or transacting busi- 
neg.” It would be seen that having regard to Explanation (2) to section 11i, 
as it stood in 1919, before its amendment by Act X of 1936 by reason of the pro- 
vision which enacted that “ persons in receipt of pension’? were deemed to be 
“ persons holding appointments when the rule in Schedule IV referred to “‘ persons 
holding appointments ” it included by the statutory fiction pensioners who on the 
-basis of the amount of pension which they derived were classified as ** persons 
holding appointments ” under the various classes. But when this Explanation to 
section 111 was deleted by the Amending Act X of 1936 and when the new section 
11x (1) (b) referred to the “ half-yearly tax assessed in accordance with Rules in 
Schedule IV”, it was urged that there could not have been an assessment of persons 
in receipt of pension unless they could be comprehended as within the category of 
“* persons holding appointments, or of persons exercising any profession, trade, or 
art or calling ’’—as these were the only class—relevant to the present purpose who 
-were within the scope of the Rules under Schedule IV. ~ 


We shall refer to the submission based on this feature as regards the terminology 
-employed in Schedule IV in its proper place. The Corporation of Madras availgd 
itself of the provisions of section 98-A and after the issue of the notices prescribed 
by it passed a resolution at a meeting held on 31st March, 1937 to levy inter alia 
<“ profession tax’’ for the year 1937-38 at the rates which were specified in the 
resolution. As regards “‘ profession tax”, the resolution read : 


“ Resolved that the profession tax in respect of clauses 1, 2, 3, 4, 5 and 6 be fixed at the maximum 
trate and 25 per cent. over and above the minimum rates prescribed in Schedule IV of the Act in respect 
„ -of clauses 7,8 and 9.” 


This resolution further specified that the tax at the rates therein set out which were 
higher than what prevailed before ; were to have effect from 1st April, 1937. Not- 
withstanding the apparent inapplicability of the Rules in Schedule IV to the levy 
of profession tax on pensioners, the Corporation continued to assess pensioners to 

the said tax and collected the same. The lacuna in the enactment was apparently 
-noticed in 1942 when by a notification in the official gazette the Schedule was 

amended in exercise of the power conferred on Governmefit’ by section 347 (3) 

ofthe Act. Under the amendment instead of the words “ Persons holding any 

appointment or persons exercising profession, trade or calling etc. “the Classes were 

‘divided on the basis of the half-yearly income received by the individuals specified 

in section 111 (1)”. This amendment to the Schedule was directed to come into 

force from 1st April, 1942. The relevant terms of Schedule IV have continued upto - 
date in the same form as amended in 1942; only the rate of tax has been pregressively 

increased, first in 1950, then in 1958 and again in 1961, but in the view we take of 
ithe principal contention raised by the appellant it is not necessary to set out or deal 

with these increases. 


Pausing here the ground upon which the demand for ‘‘ profession tax ’’ made 
‘by the Corporation was impugned may be briefly stated. ‘The power of the Cor- 
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poration to levy the tax is dependent on the subject of the tax being within State 
legislative power under the Constitution. The relevant entry in the Legislative 
Lists conferring taxing power on the State under which alone, if possible, the present 
levy could be supported was Entry 60 in the State List in Schedule VII of the Consti- 
tution reading : i ie 

“Taxes on profession, trades, callings and employments”. 


Being a “‘ pensioner ” cannot be a “‘ profession, trade, business or calling”, nor 
could a tax on a person because he is in receipt of a pension be said to be a tax 
on “employments’’. The tax therefore under the last portion of section 111 (1) 
(b) reading ‘Profession tax on persons in receipt of any pension or income from 
investments ’’—is nothing but a tax on income falling within Entry 82 of the Union 
List. If, therefore, the Corporation could not justify the tax as being within the 
State legislative power the only manner in which it could be done would be by re- 
ference to Article 277 of the Constitution by which ” taxes, duties, etc. which were 
being lawfully levied ”? prior to the commencement of the Constitution were per- 
mitted to be levied “ paula that the tax was in the Union List ” and “ to 
be applied to the same purposes ” as before. Unless therefore the Corporation ceuld 
make out that the tax now impugned was being lawfully levied from before the Con- 
stitution the levy would be illegal and besides there was the complication intro- 
duced by the enhancement of the rates of tax which, as stated earlier, were effected 
in April, 1950, April, 1958 and in 1961. Leaving aside for the moment the question 
of the effect of the enhancement of the rate, we have to see whether it has been esta« 
blished that the duty was lawfully levied by the Corporation prior to the Consti- 
tution. = 

The answer to the question whether it was “‘ lawfully levied ” prior to 26th 
January, 1950, when the Constitution came into force would depend upon the effect 
of certain provisions of the Goverrment of India Act, 1935. Under that enact- 
ment, as under the Constitution, the State legislative power as regards taxes of the 
nature now in controversy was couched in terms identical with that employed in 
Entry 60 of the State List in the Constitution. Entry 46 in the Provincial Legilsative 
List under the Government of India Act, 1935 ran : 


Pra sea on profession, trades, callings and employments”, 


and “‘ taxes on income ” fell within the exclusive Federal Legislative power under 
Entry 54 of List I. By the Indo Burma Miscellaneous Provisions Act, 1940 the Par- 
liament of the U.K. enacted section 142-A to whose terms we shall advert later and 


) 


€ 


- by the same enactment Entry 46 was amended and the words: 


e 


“ Subject, however, to the provisions of section 142-A”,” 
were added at the end of aa 46. Here again, it would be seen that if the right 
of the Corporation to levy profession tax on the pension received by a pensioner had 
to rest on the Legislative Entries it would fail because it was outside the legislative 
power of the Province under the Lists read with section 199 of that Act correspond- 
ing to Article 246 tof the Constitution. The validity of the levy during the period 
when the Government of India Act was in force i.e. between 1st April, 1937 and 2 5th 


January, 1950, was dependent on its falling within the saving contained in section 


143 (2) of the Government of India Act which ran : 


“ Any taxes, duties, cesses or fees which, immediately before the commencement of Part IIT of 
this Act, were being lawfully levied by any Provincial Government, municipality or other loeal autho- 
rity or body for the pupae of the Province, municipality, district or other local area under a law in 
force on the first day of Jan , nineteen hundred and thirty-five, may, notwithstanding that those 
taxes, duties, cesses or fees are mentioned in the Federal Legislative List, continue to be levied and 
to be applied to the same purposes until provision to the contrary is made by the Federal Legislature.’” 


No doubt the Amending Act was not in force on 1st January, 1935, having been 


„passed in April 1936, but this would not take it out of section 143 (2) because para. 


3 of the Indo-Burma (Transitory Provisions) Order 1937, being an Order in Council 
by His Majesty in Council authorised by section 310 of the Government of India 
Act, provided : 

e 
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“ Para. 3 a) : For a period of two years from the commencement. of Part III of the Indian Act, 

the psovisions of sub-section (2) of section one hundred and -three of that Act (which authorises 
the continuance until ision to.the contrary is made by the F Leigslature, of certain Provincial 
taxes falling within the Federal List) shall have effect as ifthe reference to the first of January, 
nineteen hundred and thirty-five were a reference to the commencement of the said Part iI.” 
Tt would follow, therefore, that for the present demand to be sustained as valid it 
would be sufficient if it was shown that the tax was lawfully levied immediately 
prior to the commencement of Part III of the Government of India Act, 1935 1.6.; 
on 31st March, 1937. The learned Judges of the High Court held that this condition. 
was satisfied and on this basis they have dismissed the appellant’s petition. 


Learned Counsel for the appellant submitted four points in support of the 
appeal: (1) That the, Amending Act X of 1936 was not validly passed by reason 
of its contravening the Devolution Rules framed under section 45-A of the Govern- 
ment of India Act, 1919 by which Local Governments were given legislative power 
inter alia to levy taxes on professions, trades etc., but that the present tax which 
is really a “ tax on income” was a Central subject outside the competence of the 
Local Legislature. (2) Even assuming that Act X of 1936 was valid, the tax which 
waf permitted to be levied under it was, having regard to the terms of section 111 (1) 
a new tax which was levied for the first time by the resolution of the Corporation 
only on and from rst April, 1937 and, therefore, the present tax was not in operation. 
prior tothe commencement of Part III of the Government of India Act, 1935, and 
not therefore saved by section 143 (2) of that Act. (3) Besides, between Ist April, 
1937 to 1st April, 1942, it was not lawfully levied by reason of the lacuna created 
by the words of the Rules in Schedule IV being inapplicable to the levy of a tax on 
pensioners. (4) The increase in the rate from 1937 onwards could not be justified 
even under section 143 (2) or Article 277 and by reason of these changes in rates the 
tax became virtually a new tax and could not continue to be lawfully levied to any 
extent after the increases. : 


The first point need not detain us long. Prima facie it would seem that there 
being no rigid distribution of legislative power between the Central and Local 
Governments under the Government of India Act, 1919 any infraction of the rules 
made under the Devolution Rules framed under section 45-A would be validated 
by section 80-A (3) and section 84 (2) of the Goverr.mnt of India Act, 1919. The 
learned Judges of the High Court before whom this contention was urged rejected it 
and the learned Counsel submitted that the decision on this point was not correct. 
But in the view that we took of other submissions made to us, we did not hear learned. 
counsel fully on this point and therefore do not propose to express any final opinion 
on the tenability of the argument on this head. 


As preliminary to the consideration of the secend point it would be necessary 
to advert to one feature of the change, effected by the Amending Act of 1936 to 
the tax levy. Under section 11, as it originally stood, theliability to pay the tax 
i.e., the charge for the tax, was imposed by virtue of the statute itself, on persons 
who for the period prescribed “‘ exercised a profession or trade or calling or held an. 
appeintment”’, persons in receipt of pensions being deemed to be ns holding 
appointments. ‘This structure as regards the imposition of liability was altered 
by the Amending Act. Under the provision, as recast before a liability to pay 
the tax could arise the Council had to determine by a resolution that profession 
tax shall be levied and it was only that resolution which brought the charge into 
operation. Thus, the resolution of the Council was substituted for the statute 
itself as the mode by which the charge was to be imposed. There was also a second. 
change that was introduced by rendering residence for six months within the City, 
besides the receipt of pension in the City, a necessary ingredient of the charge- 
ability of the “ profession tax ° on pensioners. The effect of these two changes now 
calls for consideration. On the amendment of section 111 by the Act of 1936 


- coming into force in April, 1936, the statutory imposition of the charge to tax laid on. . 


persons in receipt of pensiones witrin the City of Madras ceased, and the liability 
to tax as regards the period after that date was dependent on the passing of a resolu- 
gion by the Council in terms of the amended section 111 (1) of the Act. In this 

& A 
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connection it has to be pointed out that though recourse to the procedure as respects 

previous publication, etc. prescribed by section 98-A was necessary only in the case 

of taxes newly levied, and might have been adopted in the present case because of the 

enhancement of the rates, still, a resolution of the Council was necessary to impose 

the tax as without it, no liability to profession tax would arise. The charge to tax 

was imposed as stated earlier by the resolution of the Council which was to have 

effect from 1st April, 1937. In other words by reason of the repeal of the original 

section 111, the statutory charge to tax on pensions ceased in April, 1936. A charge 

was imposed again under the resolution of the Council effective from tst April, 
1937, so that between April 1936 to 31st March, 1937, no charge was imposed by 

virtue of any “‘law.” Learned Counsel for the Appellant submits that this is 

in effect a new levy—a levy of a tax which was not legally in existence on 31st March, 
1937, and if this levy could not be supported as being sanction-d by section 143 of 
the Government of India Act, 1935, itis common ground that the lawfulness of 
the levy cannot be sustained. We consider this submission well founded. If the 

statutory charge to profession tax imposed on pensioners by the Act of 1919, was 

lifted by the Act of 1936, and the tax again came into operation only on ist April, 

1937, it would follow that there was no “‘levy of the tax” ‘‘ immediately bfore E 

the commencement of Part IIT of the Government of India Act, 1935, so as to bring 
it within the saving in section 143 (2) of that Act. Besides, the two circumstances, 
viz : that residence within the city for a specified period was made a condition of 
the liability to the tax, as well as the increase in the rates would both serve to 
emphasise that the levy was a new one, with a different texture and not a continuance 
of the tax which was levied just prior to 1st April, 1937. 


Learned Counsel for the respondent—the Corporation of Madras and the State 
have urged that it was in substance the old levy. We are unable to agree. The 
mere fact that prior to rst April, 1937, the Corporation had under Act X of 1936 
the power to bring the tax into force by a resolution does not on a proper construc- 
tion of section 143 (2) bring it within the range of those taxes or duties which “‘ were 
being lawfully levied ”° prior to the commencement of Part III of the Government 
of India Act which alone are permitted to be continued to be levied notwithstanding 
that these duties were in the Federal Legislative List. This question has been con- 
sidered by us in great detail in The Town Municipal Committee v. Ramachandra Vasudeo 
Chimtoe and another, etc., in which judgment has been pronounced today and it is 
unnecessary to re-examine the same. The mere existence of a power to bring a 
tax into operation, cannot, as pointed out, be equated with “‘ a tax which was being 
lawfully levied ” before Part III of Government of India Act, 1935. 


The third submission of learned Counsel for the appellant is also well-founded. 
The conclusion we have reached as to the effect of the amendment to section 111 by 
Act X of 1936, and of tax imposed by resolution of the Council from 1st April, 1937 
not being a tax which was being lawfully levied immediately prior to 1st April, 1942, 
is reinforced by reference to the Rules in Schedule IV which remained unamended 
till 1942. Under section 111 (1) as amended, the tax could be levied orfly in 
accordance with the Rules in Schedule IV and as those rules did not make a provision 
for the levy of a tax on pensioners, it would follow that the tax “‘ was not being law- 
fully levied ” on them. As already pointed out, the relevant rules in that Schedule 
were framed at a time when Explanation (2) formed part of section 111 and ‘‘pension- 
ers? were deemed to “‘ hold appointments.” With the deletion of the Explanation, 
the fiction created by the original Madras Act IV of 1919 ceased and thereafter if 
the Rules in Schedule IV had to be applied to them these had to be suitably modified, 
This, as we have pointed out earlier, was doné only from 1st April, 1942, so that in 
reality taxes on pensioners were “‘lawfully’’ levied up to 1936 and then after a break 
from 1st April, 1942 we use the word “‘ lawfully ” on the assumption that this could 


` bave been legally done under the Government of India Act, 1935, a point already 


discussed. The learned Judges of the High Court have rejected the argument addres- 
sed to them under this head by reference to section 18 of the Madras General Clauses 
Act corresppnding to section 24 of the General Clauses Act (Central Azt X of 1897). 


X 


II] C. RAJAGOPALACHARI v. CORPORATION OF MADRAS (Rajagopala Ayyangar, J.). 65 


With great respect to the learned Judges we do not see how this provision affords 
any assistance in the matter. The Schedule and the Rules continued without repeal 
or-amendment when the new section 111 (1) was substituted in 1936, and when this 
section made a reference to the Rules inSchedule IV itcould only be a reference 
to the Rules in the Schedule IV which stood unaltered. If the phraseology employed 
in the Schedule was inappropriate to a class which was within section 111 (1), the 
only effect would be that the tax could not be levied, because of the defect in the 
law imposing the tax but such a situation is not remedied by refernece to the pro- 
vision in the General Clauses Act on which the learned Judges have relied. 


If, therefore, the tax was one not lawfully levied just prior to rst April, 1937 
and was one brought after the Government of India Act, 1935 came into force and 
really only from 1st April, 1942 assuming this to be lawful it is obvious that the vali- 
dity ‘of tax could not be sustained as a continuation of a lawful pre-existing levy 
under section 143 (2). 


In this view it is not necessary to consider the last of the points urged by learne 
Counsel and examine whether in case of an increase of rate, the entire tax would 
‘beaome a new tax and so unconstitutional or whether it is only the increase in the 
rate that would become unenforceable. 


Learned Counsel for the respondent-Corporation submitted that the tax could 
not be deemed to be a tax on income, as was suggested by the appellant, but was 
really a tax on employment because it was in consideration of past services during 
employment that pension was payable. This argument was admittedly not urged 
before the learned Judges of the High Court and is obviously untenable. The 
taxes specified in Entry 60 are taxes on the carrying on of a profession, trade, etc., and 
would therefore apply only to a case of present employment. The mere fact that a 
person has previously been in a profession or carried ona trade, etc., cannot justify 
a tax under this entry. The tax on the receipt of pension or on the income from 
investments which is referred to in the last part of section yır (1) is in truth and | 
substance a tax onincome and in fact the argument before: the High Court 
proceeded on this basis, so have the learned Judges. At the time the tax is levied 
the pensioner is in no employment but is only in receipt of income though it 
might be for past services, In an employment. . 


He next submitted that Act X of 1936 which had been enacted prior to the 
‘Government of India Act, 1935 was continued as an existing law by section 292 of 
the Government of India Act and as there was nothing in the Government of India 
Act against its continuance it would have effect even if the terms of section 143 (2) 
were not satisfied by the present levy. The learned Judges of the High Court 

ted this submission. In our opinion, they were in error. The qustion of the 
correlation between Article 372 corresponding to section 292 of the Government 
of India Act and Article 277 corresponding to section 143 (2) of the Government of 
India Act was considered by this Court in South India Corporation (P.) Lid. v. The 
Secretary, Board of Revenue, Trivandrum}, and this Court said : 

“ Tt is settled law that a special provision should be given effect to the extent of its scope leaving 
the general provision to control cases where the special vision does not apply. The earher discus- 
sion makes it abundantly clear that the Constitution gives a separate treatment to the subject of 
finances, and Article 277 saves the existing taxes etc. evied by States, ifthe conditions mentioned 
therein are complied with. While Article 372 saves all pr nstitution valid laws, Article 277 is 
confined only to taxes, duties, cesses or fees lawfully levied immediately before the Constitution. 


Therefore, Article 372 cannot be construed in such a way as to enlarge the scope of the saving of 
taxes, duties, cesses or fees. To state it differently, Article 372 must be read subject to Article 


27%, a 

Learned Counsel next drew”our attention to section 142-A (1) of the Govern- 
ment of India Act, 1935 and faintly suggested that it might afford him some assist- 
ance. This provision, again, was not adverted to before the learned Judges of the 
High Court and for a proper reason. Section _142-A (1) which corresponds to 
Article 276 (1) of the Constitution enacted : 2 K 


1. C.As. 295 to 298 of 1962, (Not yet reported), decided on 13th August, 1963.. 
S—9 r 
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‘* Notwithstanding anything in section one hundred of this Act, no provincial law relauny w ..e3 
for the benefit of Province or of a municipality, district board, local board or other local authority 
therein in respect of professions, trades, ings or employments shall be invalid on the ground that it 


relates to a tax on income. ” 


This section would assist the respondent only if tax imposed were one on a profession 
trade, calling, or employment and in that event the section provides that such a 
tax shall not be deemed to be a tax on income, but where the tax imposed is one not 
on a profession etc., at all, itdoes not mean that the State might levy a tax on income 
and call it profession tax. This is sufficient to dispose of a similar argument as 
regards the scope of the amended Entry 46 in the Provincial Legislative List (List II) 
to which we have adverted ‘earlier. 


The appeal accordingly succeeds and the appellant is held entitled to the relief 
prayed by him in the petition he filed in the High Court, viz., a writ of Prohi- 
bition against the respondent-Corporation from enforcing the demand. The appel- 
lant will be entitled to his cosis from the respondents here and in the-High Court. 


K.S. = — - . . ‘Appeal allowed. 
| THE SUPREME COURT OF INDIA. | 
(Civil Appellate Jurisdiction.) ~ j 
PRESENT :—K.. SUBBA RAO, J. C. SHAH AND S. M. SIKA, JJ. 
Commissioner of Income-tax, Madras - «e Appellant* 
y. i : ' 
Mir Mohammad Ali ` ae. Respondent. ` 
The Aruna Mills, Ltd., Ahmedabad ‚u «e _ dntervener. 
` Incoms-tax Act (XI of 1922), section 10 (2) (vii), second paragraph 1 (vi-a)—Deprecation allowance— 
Motor vekicle—Replacement of petrol engine by new diesel engins—Exira depreciation, whether allowable. 


+ bus owner and transport operator replaced the petrol engines in two'of his buses, by new dieseP 
engines, incurring an expenditure of Rs. 18,544. In he relevant income-tax assessment, he claimed, 
in addition to the normal depreciation, extra depreciation under the second paragraph of sections 
10 (2) (vi) and 10 se vi-a) of the Income-tax-Act. This was disallowed by the artment and 
the Tribunal. But the High Court answered the Reference made under section 66 (fy in favour of. 
the assessee.. On appeal by the Department, - 


Held, (by majority) Subba Rao and Sikri, 77.—The new diesel engines fitted in the motor vehicle- 
would be machinery installed within the meaning of the expression in clauses (vi) and (vi-a) of sec- 
tion 10 (2) and extra depreciation is allowable on that score, 

The word ‘ machinery ’ occurring in clauses (iv), (v), (vi) and (vi-a) must bear the same ordi=- 
nary meaning of the word in all the clauses. It means “some mechanical contrivances which, by 
themselves or in combination with one or more other mechanical contrivances, by the combined move- 
ment and inter-dependent operation of their respective parts generate power, or evoke, modify, apply 
or direct natural forces with the object in each case of effecting so_definite and specific a result. 

A diesel engine is clearly machinery. 

The expression ‘installed’ did not necessarily meau ‘ fixed in position’ but was also used]in: 
the sense of ‘ inducted or introduced’, or ‘to place an apparatus in position for service or use.’ 

Per Shah, J.—To be installed, the machinery being new must for the purpose of the busin . 
brought into service as a self-contained unit. It would be difficult to regard introduction of ar nee 

, which has no independent use in the business conducted by the asseasee, as machinery installed. 

or the purpose of the second paragraph of clause (vi) of section 10 (2) of the Act. 

That it may be capable of being used in another business the same or another assessee 
self-contained unit is irrelevant in considering its admissibility {or initial allowance in the Dusica. 
in which it is actually used. 

The assessee will not be entitled to the claim of extra depreciation. 


Appeal from the Judgment and Order dated 16th November, 1959, of the Madras. 
High Court in Case Referred No. 82 of 1956.f f l A 
= S. K Kapur, Senior Advocate (R. N. Sachthey, Advocate, with him), for 
Appellant. 





* C.A. No. 145 of 1963. 24th April, 1964 
+ (1960) 2 M.L.J. “460, S 


IN C.1.Tp, MADRAS 0.. MIR MOHAMMAD ALI (Sikri, J.). 67 


S. Swaminathan and R. Gopalakrishnan, Advocates for Respondent. 


°S. T. Desai, Senior Advocate (J. B.. Dadachanji, O. C. Mathur and Ravinder 
Narain, Advocates of M/s. J. B.. Dadachanji © Co., .with him), for Intervener. 


The Court delivered the following Judgments ` 


Sikri, J.—(for K. Subba Rao, J. and himself).—This is an appeal by the Com- 
missioner of Income-tax, Madras, against the Judgment of the High Court, dated 
November 16, 1959, on a certificate granted by the-High Court under section 66-A (2) 
of the Indian Income-tax Act,” 1922; : Y 


The respondent, Mir Mohd. Ali hereinafter referred to as the assessee, is a bus 
owner and transport operator at Vellore, North Arcot District. He had a fleet 
of buses, and during the year of account ending with March 31, 1950, (relevant to 
assessment year 1950-51) he replaced the petrol engines in two of his- buses 
(MDI 583 and MDJ 723) by new diesel engines, incurring an expenditure of 
Rs. 18,544 in this connection. Before the Income-tax Officer, apart from claiming 
normal depreciation under the first paragraph of clause (vi) of section 10 (2), he also 
claimed depreciation under the second paragraph of clause (vi) and clause (vi-a) 
of the Indian Income-tax Act, 1922. The-Income-tax Officer allowed only 25% 
depreciation under the first paragraph of clause (vi). ° The assessee appealed: un- 
successfully to the Appellate Assistant Commissioner on this point. There were 
other points involved in the appeal but as we are not concerned:with them in this 
appeal, they are not being mentioned. On further appeal, the Appellate Tribunal 
held that - l | : Ao a g 

“the assessee is not entitled to extra depreciation under section 10 (2) (vi) or section 10 (2) 
(vi-a) because however important the engine might be for running of a motor, it is after all part 
of an equipment and- it cannot by itself become “machinery ’’ for the se of claiming 
extra depreciation, as enyisaged in these sub-sections. We have to hold that the i ion of the 
new engines is only a capital addition. , For the above reasons the assessee was rightly refused the 
extra depreciation he claims.” v E T E as in ' 
The Income-tax Appellate Tribunal, on the application of the assessee, referred 
the following question to the High Court: oon SP a a 

“Whether extra depreciation is admissible under the provisions of section 10 (2) (vi-a) of the 
Income-tax Act, in respect of a diesel oil engine fitted toa motor ‘vehicle in replacanent of the 
existing engine ?” 2 s l i 

We may mention that another question regarding disallowance of interest had 
also been referred to the High Court but we are not concerned with that in the 
present appeal. 


As the High Court felt that there had been an accidental slip in framing the 
question, it amended the question and, the amended’ question reads : 
“Whether extra d iation is admissible under the provisions of section 10 (2 
tion 10 (2) (vi-a) of the come taxtAct in respect of the diesel oil engines fitted F me hele 
in replacement of the existing engines ?” Š 
The High Court answered this question in the affirmative, i.e., in favour of the 
assessee. The Commissioner of Income-tax, on obtaining a certificate under section 
66-A (2) of the Income-tax Act, has filed this appeal. 


Before attempting to answer the question, it is necessary to set out the relevant 
provisions of the Income-tax Act. The relevant provisions, as in force at the relevant 
time, were : ee 3 

ah 10 (2). Such profits or gains, shall be computed after making the following allowances, 
namely :— 4 a er ; 


eesnnseovnveesvenueetpeaezreoeceonert 


(v) in respect of current repairs to such buildings, machinery, plant or furniture, the amount 
paid on account thereof ; fu | , 
i . 
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(vi) in respect of depreciation of such buildings, machinery, plant, or furniture being the 
property of the assessee, a sum equivalent where the assets are ships other than ships ordiparily 
plying on inland waters to epee ee psy ape the original cost thereof to the assessee as may in any 
case or class of cases be prescribed and in any other case, to’such percentage on the written down 
value thereof as may in any case or class of cases be prescribed ; 
and where the buildings have been newly erected, or the machinery or plant being new has 
been installed, after the 31st day of March, 1945, a further sum (which shall however not be deduc- 
tible in determining the written down value for the purposes of this clause) in respect of the year 
of erection or installation equivalent :— — 

(a) in the case of buildings the erection of which is begun and completed between the Ist 
day of April, 1946 and the 31st day of March, 1952 (both dates inclusive), to fifteen per cent of the 
cost thereof to the assessee ; . . 

(b) in the case of other buildings, to ten per cent of the cost thereof to the assessee ; 

(c) in the case of machinery,or plant, to twenty per cent of the cost thereof to the assessee : 


' Provided that— m 


- 


t 
-+ 


i aaecteoeaeeneaesevee e@esae@eoeoe ss e 


.  (vi-a) in respect of depreciation of, buildings newly erected, or of machinery or plant bing 
new which has been installed, after the 31st day of 1948, a further sum (which shall be de- 
ductible in determining the written down value) equal to the amount admissible under clause (vi 
(exclusive of the extra allowance for double or multiple shift working of the machinery or plant 
the initial d iation allowance admissible under that clause for the first year of erection of the 
building or the installation of the machinery or plant) in the assessments for each of the five years 
commencing on the Ist day of April, 1949, and ending with the 31st day of March, 1954 : 

Provided that where, in respect of such machinery or plant, the assessee establishes that the 
market value of similar machinery or Spe on the 31st day of March, 1953, is lower than the original 
cost, then, su clause (vi), there be made in the assessment for the year 

encing next after that date a further allowance (which shall be deductible in determining the 


the machinery or plant had been taken as the actual cost of the assessec ; 
(vii) in respect of any such building, machinery or plant which has been sold or discarded 
or demolished or yed, the amount by which the written down value thereof exceeds the amount 
for which the building, machinery or plant, as the case may be, is actually sold or its scrap value : © 
Provided that.....-.ssseecere a“ 7 j 
l (5) In sub-section (2) ‘ plant’ includes vehicles, books, scientific apparatus and surgical 
quipment purchased for the purpose of the business, profession or vocation...... 7. 

The point at issue before us has been considered by three High Courts. The 
Bombay and Andhra Pradesh High Courts have held against*the assessee while 
in the judgment under appeal, the. Madras, High Court has held in favour of the 
assessee. The High Court of Andhra Pradesh, in the case of B. Srikantiah v. Com- 
missioner of Income-tax, Andhra Pradesh, followed the Bombay case and expressly 
dissented from the Madras case. : 

In the judgment under appeal (reported as Mir Mohd. Ali v. Commissioner 
of Income-tax, Madras)”, the High Court arrived at the conclusion by the following 
steps : E l 

a) Machinery must be given the same meaning with reference to each of the statut 
visions, in section 10 (2) (vi) and section 10 (2) (vi-a) ; vty. re y ae oo 
l b) A diesel engine is machinery by the test laid down in tho case of Corporation of Calcutta v. 
Sis Cossipore and A Chitpore Municipality3; f Calcutta y, 

~ (ò Machinery does not cease to be machinery merely because it has to be used in conjunction 
with one or more machines. Nor does it cease to be machinery merely because it is, for instance, 
installed apart of a manufacturing or industrial plant ; ee 

(d) The statutory provision for depreciation is in the alternative.: : Whether -it is-plant or 
whether it is machinery without its being itself a plant, the assessee is entitled to claim the statutory 
allowance ‘for depreciation. Sy ae oa te a i , 
- - bd 
1- (1961) 1 An.W.R.78 : ALR. 1961 A:P, 318. 3. L.R. (1922) 48 LA. 435 : LL.R. 49 Cal 
2. 1960) 2 M.LJ 190 (P.C.) ie f 
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, The question then is : Which is the correct view ? First, the history of para- 
graph two of clause (vi) may be noticed. The object of the Income-tax (Amendment) 
Act, 1946 (VILL of 1946), which first inserted the provisions regarding extra deprecia- 
tion, was to encourge the modernisation and rehabilitation of industry and trade. 
The Second World War had ended recently and during the long war, machinery 
and plant had not only not been replaced or modernised but had been subjected to 
excessive wear and tear and needed rehabilitation. During the War, there had also 
been great advance in technology. 

It is then pertinent to point out that the word ‘ machinery ’ occurs in clauses (iv), 
(v), (vi) and (vi-a) of section 10 (2). Prima facie the same meaning must be given 
to the word ‘ machinery’ in all these clauses. If a machine is machinery for pur- 
poses of giving an allowance in respect of insurance or for repairs or in respect of 
normal depreciation or for the purpose of paragraph one of clause (vi), it must also 
be machinery for the purpose of second paragraph of clause (vi) and clause (vi-a). 

But it is said that the scheme of paragraph two of clause (vi) and clause (vi-a) is 
different from that of paragraph one of clause (vi) inasmuch as before it can quali 
for extra depreciation, the machinery must be new and must be installed, and the rate 


of depreciation is provided in the Act itself. Keeping in view this scheme, it is urged 
that the word ‘ machinery’ must be given a restricted meaning in paragraph two of 
clause (vi) and clause (vi-a), and the meaning suggested is that it must bea “self-con- 
tained unit capable of being put to use in the business, profession or vocation for the 
benefit of which it was installed ”. That this is the true meaning, it is further said, 
is evidenced by the definition of the word ‘ plant’ in section 10 (5). It is argued 
that this definition indicates that for purposes of paragraph two of clause (vi) and 
clause (vi-a), ‘plant,’ including a vehicle, should be viewed as a unit and component 
parts thereof are excluded from its purview, and ‘machinery’ should also be con- 
sidered in the same light. 

Let us now examine these contentions. First, we do not think that there is any- 
thing in the scheme of the second paragraph of clause (vi) and clause (vi-a) that throws 
any light on the construction of the word ‘machinery’ in these clauses. It is true 
that the machinery must be new and it must be installed and the rate of allowance 
is prescribed in the Act itself.- But the requirement that the machinery must be new 
does not tell us what is ‘machinery’. Assuming for the present that a diesel engine 
is machinery, if an assessee buys and installs a second-hand diesel engine, he will not 
be given the extralallowance under the second paragraph of clause (vi), and the ground, 
would be that the engine is not new and not that because it is second-hand, it is not 
machinery. Similarly, if it is purchased but not installed, the ground of refusal 
would be that it has not been installed and not that because it has not been installed 
it has ceased to be machinery. Suppose a new machinery is purchased but not 
installed, it would not qualify for extra ‘depreciation on the ground that it has not 
been installed and not because it has ceased to be machinery due to its non-installa- 
tion. The fact that the rate of depreciation is provided for in the Act has alsofno 
bearing on the question of the construction of the word ‘machinery’. This fact 
only indicates that the Legislature had made up its mind as to the extent of encourage- 
ment to be given to industry and, therefore, it did not consider it necessary to 
delegate this to the rule-making authority. 

The definition of the word ‘ plant’ in section 10 (5) equally does not throw any 
light on the meaning of the word ° machinery’. The word ‘ plant.’ is of wide import 
but even so it may be argued that vehicles, books, scientific apparatus and surgical 
equipment are not ‘ plant’ in all businesses, professions and vocations. The Legis- 
lature settled this possible controversy, but without throwing any light on the true 
meaning of the word ‘ machinery ’. 

What then is the test for determining whether a mechanical corftrivance is 
machinery for the purposes of second paragraph of clause (vi) and clause (vi-a) ? 
The Privy Council in the case of Corporation of Calcutta v. Chairman, Cossipore 
and Chitpore Municipality, bazarded the following definition of ‘machinery’. ` 


1. LR. (1922) 48 I.A. 435 : LLR. 49 Cal. 190 @.C.). 
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“ The word ‘ machinery’ when used in ordinary language prima facie, means some mechanical 


respective parts generate power, or evoke, modify apply or direct natural forces with the object 
in each case of eff 


They had already observed that the word ‘ machinery ’ must mean more than a 
collection of ordinary tools. The Privy Council case was not a tax case but prima 
facie, the ordinary meaning of the word ‘ machinery "and the word ‘ machinery’ 
is an ordinary and not a technical word—must, unless there is something in the con- 
text, prevail in the Indian Income-tax Act also 


According to the above definition, a diesel engine is clearly ‘ machinery’. 
Indeed, rule 8 of the Income-tax Rules treats aero-engines separately from aircraft. 


It is true that this rule cannot be used to interpret the clauses in the Act but it does 
show that components of an aircraft, whith are machinery, can be treated separately. 


Further, when the assessee purchased the diesel engines, they were not ‘plant’ 
or part of a plant ; because they had not been installed in any vehicle. They were, 
according to the definition given by the Privy Council, machinery. They were fot 
yet part of a plant and, according to the Act, 20% Of the cost thereof was allowable 
to the assessee. All the conditions required by the Act are satisfied. If we look 
at the point of time of purchase and installation, what was purchased and installed 
was machinery. 


The learned Counsel next contended that the assessee is not entitled to extra 
depreciation because a diesel engine cannot be said to be installed. He urges that 
the word ‘installed’ is wholly inappropriate to cover the fixing of a diesel engine in 
a motor vehicle. We are of the opinion that there is no force in this contention. 
As observed by the Bombay High Court in the case of Commissioner of Income- 
tax v. Saraspur Mills, Lid.1, the expression ‘installed’ did not necessarily mean 
fixed in position but was also used in the sense of ‘ inducted or introduced ’ ; or to 
use the language of the Madras High Court in the case of Commissioner of Income- 
tax, Madras v. Sri Ram Vilas Services, Pyt., Ltd.*, installed would certainly mean to 
place an apparatus in position for service or use. We are of the opinion that when 
an engine is fixed in a vehicle it is installed within the meaning of the expression in 
clauses (vi) and (vi-a). ` 


Accordingly, we hold that the High Court was correct in answering the question 
referred to it in the affirmative. The appeal, therefore, fails and is dismissed with 
costs. 


Shah, J.—I am unable to hold that the respondent is entitled to the allow- 
ance under section 10 (2) (vi), paragraph 2, in respect of the diesel engines claimed 
by him. | 

Section 10 of the Indian Income-tax Act provides that tax shall be payable on 
the profits and gain of assessee under the head ‘“ profits and gain of business, pro- 
fession or vocation ”. By sub-section (2) in the computation of taxable profits 
certain allowances prescribed therein are permissible. We are primarily concerned 
in this appeal with the initial allowance permissible under the second paragraph of 
clause (vi) of sub-section (2). But clauses (iv), (v), (vi), (vi-a) and (vii) are inter- 
related and it may be necessary briefly to refer to those provisions. By clause tiv) 
allowance for premium paid in respect of insurance against risk of damage or 
destruction of buildings, machinery, plant, furniture, stocks or stores, used for the 
purposes of the business, profession or vocation is admissible. Under clause (y) an 
amount paid on account of any current repairs to such buildings, machinery, plant 
or furniture is an admissible allowance. Clause (vi) recognises by the first paragraph 
a right to normal depreciation of a percentage on the prescribed valuation of such 
buildings, machinery, plant or furniture, which are the property of the assessee. 
- The second paragraph at the material time stood as follows : 


1. ALR. 1960 Bom. 218: LLR. (1960) 2. (1960) 1 MLJ. 325 :LLR. (1960) Mad. 
Bom. 21. > 355. 
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e «and where the buildings have been newly erected, or the machinery or plant being new has 
‘been installed, after the 31st day of March, 1945, a further sum (which shall however not be deductible 
in determining the written down value for the purposes of this clause) in respect of the year of 
erection or installation equivalent, etc., etc.” 

Clause (vi-a) which was inserted by Act LXVII of 1949 permitted a further 
depreciation allowance in respect of buildings newly erected or of machinery or plant 
being new which had been erected or installed after March 31, 1948, innot more than 
five successive assessments, for the financial year next following the previous year in 
‘which such buildings ‘were erected, or machinery or plant installed. Clause (vii) 
permitted as an allowance the difference between the written down value and the sale 
price or scrap value of such buildings, machinery or plant which had been sold, 
discarded, demolished or destroyed. 


All these clauses dealt with allowances in respect of assets of the specified des- 
cription and used for the purpose of business, profession or vocation. The deprecia- 
tion allowance permitted under the first paragraph of clause (vi) which may be called 
the normal allowance is in respect of all buildings, machinery, plant and furniture 
ofthe assessee used for the purpose of his business. By the second paragraph of 
clause (vi) an initial allowance in the year in which buildings have been newly erec- 
ted or the machinery or plant being new has been installed after March 31, 1945, 
is allowable. Use of the definite article ‘‘the” in the second paragraph indicates 
that the buildings, machinery or plant referred to in that paragraph must also be 
used for the purpose of the business, profession or vocation of the assessec. How- 
ever to qualify for the initial allowance under paragraph two, the buildings must be 
newly ae the machinery or plant being new must have been installed after 
March 31, 1945. 


The rival views are pressed upon us in support of the respective cases of the 
Commissioner and the assessee as to the meaning of the second paragraph. The 
Commissioner contends that the building, machinery cr plant for which the initial 
allowance is admissible must be a self-contained unit capable of being put to use in 
the business, profession or vocation for the benefit of which it is erected or installed. 
It is submitted that the second paragraph of clause (vi) was enacted with the object 
of giving a fillip to industry which had been starved during the war years of new 
machinery and building activity. But the building, machinery, or plant to qualify 
for the initial allowance were not intended to be in the nature of replacement, addition, ` 
or repair to existing units : they had to be buildings pewly erected or machinery 
or plant being newly installed. On behalf of the assessee it was contended that the 
Legislature has not put any restriction of the nature suggested on behalf of the Com- 
missioner and, therefore, any building or a part thereof newly erected or any new 
o or plant or a part thereof installed, qualified for the benefit of the initial 

owance. 


The question to be decided is one about the intention of the Legislature. Can 
it be said that when to an existing building a room or even a floor is added that the 
additional construction is a building newly erected ? In my view, that does not 
appear to be the intention. Such an addition to an existing structure, becomes a 

of the structure, and.cannot be said to be a building newly erected. If every 
alteration or addition in an existing building is covered by the second paragraph of 
clause (vi) mere repairs falling within the words of clause (vi) may also qualify for 
initial allowance. If a mere addition to a building cannot be regarded as such an 
erection as is contemplated by the second paragraph of clause (vi), it would be 
ee to hold that the machinery or plant would include part of machinery or 
plant. 


Counsel for the assessee concedes that replacement of a petrol éngine by a 
diesel engine in a motor transport vehicle is not installation of plant. The question 
is whether it is installation of machine. In my view replacement of a petrol engine 
by a new diesel engine in a motor car cannot be said to be installation of © 
machinery within the meaning of the relevant clause. To be installed, the machinery 
‘being new mist for the puiposé öf thé business bè brought into service as a self-con- 
tained unit. Ifthe argument of the asseésee is sound, every bolt, nut, ragi or flywheel 
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which constitute a part of machinery would qualify for the initial allowance ,and 
the difference between the allowance for repairs and initial allowance may be obli- 
‘terated. Counsel for the assessee also did not, as I understood him, contend that 
replacement of a mere part of machinery was installation of machinery within the 
meaning of the second paragraph of clause (vi). The Legislature has not given any 
definition for that expression, and the expression ‘‘ machinery ” is otherwise some- 
what difficult to define. The Judicial Committee in Corporation of Calcutta vy. Cos- 
sipore-and Chitpore Municipality!, when it was called upon to consider whether a 
tank supported on columns, and which could be filled by pumping from a reservoir 
belonging to the Corporation could be regarded as machinery within the meaning 
of the Bengal Municipal Act, 1884, observed at page 445 : 


means some mechanical contrivances which, by themselves or in combination with one or more 
other mechanical contrivance, by the combined movement and inter-dependent operation of their 
respective parts generate power, or evoke, modify, apply or direct natural forces the object in. 
each case of effecting so definite and specific a result.” 

But we are not called upon in this case to decide whether a diesel engine is inthe 
‘abstract machinery. The question is whether a diesel engine, which is used for 
replacing a petrol engine, in a vehicle used by a transport operator for the purpose of 
his business is machinery installed within the meaning of section 10({2)(vi), paragraph 2. 
Whether ‘‘ machinery ” is some contrivance for supplying motive power to another 
contrivance which directly produces an article or is a mechanical contrivance which 

roduces or assists in the production of an article it would be difficult to regard 
ntroduction of a mere part, which has no independent use in the business conducted 
by the assessee, as machinery installed for the purpose of the second paragraph of 
clause (vi). The Legislature has P for the normal depreciation by paragraph. 
1 of clause (vi) and in respect of newly installed machinery it has provided for the 
initial allowance, the object being to induce industrialists to start new industries or 
to extend their existing industries by erecting new buildings, or installing new 
machinery or plant. 


A diesel engine by itself may undoubtedly be used in a business other than that 
of a transport operator, for instance, for working a pump to draw underground 
water and may for that purpose be regarded as a self-contained unit. But that is 
not decisive of the question whether in the business of a transport operator a diesel 
engine used to replace a petrol engine may be regarded as machinery installed. 
Machinery installed within the meaning of paragraph 2 of section 10 (2) (vi) is quali- 
fied by the expression “‘ used for the purposes of the business ”, and therefore vniless. 
as a self-contained unit the machinery is used for the purposes of the business initial 
depreciation would not be admissible in respect thereof. That it may be capable of 
being used in another business by the same or another assessee as a self-contained 
unit is irrelevant in considering its admissibility for initial allowance in the business 
in which it is actually used. 


It would be fruitless to refer to the schedule under rule 8 of the Income-tax Rules. 
for computing the allowance in respect of the depreciation under section 10 (2) (vi). 
The schedule catalogues different 1tems in respect of which depreciation is admis- 
sible at the rates prescribed. But whether a particular item is admissible for initial: 
allowance in the second paragraph must depend upon two factors: (i) that it is in 
res of the year of erection or installation that the initial allowance is permissible ;. 
and (ii) the building or the machinery is used for the purposes of the business. If 
it is a predicate of admissibility to initial allowance that the machinery must be new 
and a self-contained unit in the particular business in the carrying on of which the 
initial allowance is claimed, the fact that in certain conditions that machinery may 
be regarded as self-contained for the purpose of another business in which it is used, 
would furnish no guide in ascertaining whether initial allowance is permissible as. 
- a deduction in the assessment of taxable income of the business in which it is actually 
used. 
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e In my view the appeal should be allowed and the question referred for opinion 
should be answered in the negative. 7 


Order of the Court :—In accordance with the opinion of the majority the 
appeal is dismissed. 
V.S. Appeal dismissed. 


at 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—K. SUBBA Rao, J. C. SHAH AND S. M. SENI, JJ. 


The Commissioner of Income-tax, Madras .. Appellant” 
Y. 

Sivakasi Match Exporting Company, Sivakasi .. Respondent. 

Pecome-tax Act, (XI of 1922), section 26-A—Registration of Firms—Jurisdiction of officer—Conformity to 
rules and genuineness of partnership, only r qusstions— Judicial exercise of discrehon—Partners of different 
firms constituting assesses-firm in i ital contribution by one firm to partner of assessee-firme 
— Marketi of firms by assesses firm for commission—Assessee-Sirm, if entitled to registrati ion 66- 
—Question of law—Tribunal—Ragistration of ftrm—Finding—Exceeding jurisdicts truction of document 
—Absence of evidence—l considerations—Interference by High Court. 


Partners of five firms doing business in Match Works, formed another partnership firm, each. 
pe representing his firm, to carry on the business of banking and commission agents, the principal 
usiness being the marketing of the products of the different match factories. An application for 
registration of the firm under the Act was refused on the ground that different firms could not consti- 
tute a partnership. Then the partners in their individual capacity constituted another partnershi 
by a deed and applied for registration. Under clause 16 of the deed, the parent firms were expect 
to effect their sales through the assessee-firm for a commission. Registration was allowed by the Officer, 
but was refused by the Commissioner of Income-tax acting under section 33-B. On appeal the Tri- 
bunal confirmed the refusal and on a Reference to the High Court the application was allowed on 
the finding that partnership was a genuine one. The Department appealed to the Supreme Court. 


Held by Majority: The assessee is entitled to registration. The jurisdiction of the officer in dealing 
with an application for registration under section 26-A, is confined to ascertaining of two facts, namely, 
UE the application is in conformity with the rules made unde: the Act, and (ii) whether the 

saown in the document presented for registration is a bogus one or has no real existence. Further 
the discretion conferred on him under the section is a judicial one and he cannot refuse to register 
firm on mere speculation, but he shall base his conclusion on relevant evidence. : 


If the order refusing registration goes beyond the of the jurisdiction confe.red on the officer 
under the section and the Rules made thereunder or if the decision depends upon the construction 
of the partnership deed or if there is no evidence to sustain the finding of the Tribunal, then the High. 
Court will have jurisdiction tc entertain the Reference under section 66 (2) of the Act as a question. 
of law. 

Held on facts : The document ex facie disclosed valid partnership avowedly entered into by the 

tners in their individual ve one The fact that one of them borrowed the capital from the parent 
cannot make it any the less a genuine firm. Clause 16 of the deed providing for the levy of 
commission for the marketing of the products of the parent firm does not detract from its genuineness. 


The Tribunal mixed up to the two concepts, viz., the legality of the partnership and the ultimate 
destifiation of the partners’ profits. It also mixea up the question of the validity of the partnership: 
and the object of the individual partners in entering into the partnership. As the Tribunal mis- 
construed the provisious of the partnership deed and relied upon irrelevant considerations in coming 
to the conclusion it did, the High Court rightly differed from the view of the Tribunal. 


Per Shak, J.: The Tribunal adverted to three factors, namely, (i) the terms of the deed of 
tnership purported to impose an obligatio: to pay commission on the production of the five match 
peoia, representatives of which sought to join as partners ¢o noming, (ii) contribution of capital 
one of the parent firms to the assessee firm, and (iit) the ultimate distiibution of,profits by the indi- 
vidual partners among the partners of the match factories. 


It was exclusively within the province of the Tribunal to decide the question on ¢he evidence 
before it and the decision that in entering into the deed of partnership the named partners represen- 
ted their respective match factories, was not open to be canvassed in a Reference under section 66 (2) 
ofthe Act. When the High Court observed that they were satisfied that the Tribunal had not correctly , 
appreciated the evidence in arriving at the conclusion that each match factory was the real party im 
the instrument of partnership, they assumed to themselves jurisdietion whieh they did not possess. 
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` Appeal by Special Leave from the Judgment and Order dated 11th J anuary, 1961 
of the Madras High Court in Case Referred No. 131 of 1956. i 


H. N. Sanyal, Solicitor-General of India (N. D. Karkhanis and R. N. Sachthey, 
-Advocates, with him), for Appellant. 


K. Srinivasan and R. Gopalakrishnan, Advocates, for Respondent. 


The following Judgments were delivered : 

Subba Rao, J. (for himself and Sikri, J.)—This appeal by Special Leave is 
‘directed against the order of the High Court of Madras in a Reference made to 
it by the Income-tax Appellate Tribunal under section 66 (2) of the Indian 
Ancome-tax Act, 1922, hereinafter called the Act: 


The facts that have given rise to the appeal may briefly be stated. There are 
5 firms in Sivakasi manufacturing matches under the name and style of Shenbagam 
Match Works, Brilliant Match Works, Manoranjitha Match Works, Pioneer Match 
Works and Gnanam Match Works. ‘The total number of the partners of all the 
5 firms does not exceed 10 or 11 in number. Rajamoney Nadar is the sole proprigtor 
-of Shenbagam Match Works and in the other 4 firms there are more than one partner. 
In the year 1948 a person from each of those firms in his representative capacity 
formed a partnership to carry on the business of banking and commission agents, 
‘the principal business being the marketing of the products of the different match 
factories in Sivakasi. When the said partnership applied for registration for the 
assessment year 1949-50, it was refused by the Income-tax Department on the ground 
‘that different firms could not constitute a valid partnership. Thereafter, Sankaralinga 
Nadar, Arumughaswami Nadar, Arunachala Nadar, Palaniswami Nadar and 
‘Rajamoney Nadar, the first four being one of the partners of their ‘respective firms 
-and the last being the sole proprietor of his firm, in their individual capacity entered 
into a partnership for the aforesaid purpose and executed a partnership deed dated 
Ist April, 1950. They presented the said deed of partnership to the Income-tax Officer 
for registration. The Income-tax Officer by his order dated 27th October, 1952 
registered the same under section 26-A of the Act ; but the Commissioner of Income- 
‘tax, acting under section 33-B of the Act, cancelled the registration by an order 
-dated 23rd October, 1954, and directed the assessment to take place as that of an un- 
registered firm. On appeal, the Income-tax Appellate Tribunal held, on a construc- 
‘tion of the partnership deed and also on the basis of some other circumstances, that 
the said deed “is not genuine and brought into existence only as a simulate arrange- 
“ment, that the profits which are distributed under the deed to the individuals men- 
- tioned therein are not the true profits of those individuals.” In short it held that 
the said partnership deed was not a genuine one. On a Reference made to the High 
‘Court of Judicature at Madras, a Division Bench of the High Court, on a construc- 
tion of the document, came to the conclusion that the Match Works were not the 
real parties to the partnership but the parties of the document were the real partners. 
"Hence the present appeal. 


Learned Counsel for the Revenue raises before us the following two points, 
namely, (i) the finding of the Appellate Tribunal was one of fact and that the High 
‘Court had no jurisdiction to canvass the correctness of its finding on a Reference 
‘made under section 66 (2) of the Act, and (ii) the conclusion arrived at by the 
Tribunal was the correct one and the High Court erroneously interfered with it. 


It is commonplace that under section 66 (2) of the Act a Reference to the High 
Court lies only on a question of law. The scope of the provision has been elaborately 
‘considered by this Court in Sree Meenakshi Mills, Ltd. v. Commissioner of Income-tax, 

Madras!., Therein the scopé of the provision has been laid down under different 
propositions. On the basis of the judgment it cannot be gainsaid that if the order 
refusing registration gnes beyond the scope of the jurisdiction conferred on the 
Income-tax Officer under section 26-A of the Act and the Rules made thereunder 
or if the decision depends upon the construction of the partnership deed or if there 
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is novevidence to sustain the finding of the Tribunal, then the High Court will have 
jurisdiction to entertain the Reference under section 66 (2) of the Act. In our view, 
the finding of the Tribunal falls squarely under the said three heads. The relevant 
provisions of the Act read thus : 

Section 26-A.—(1) Application may be made to the Income-tax Officer on behalf of any firm, 
constituted under an instrument of partnershi specifying the individual shares of the partners, 
for registration for the purposes of this Act and of any other enactment for the time being in force 
relating to income-tax or super-tax. 

(2) The application shall be made by such person or persons, and at such times and shall 
contain such particulars and shall be in such form, and be verified in such manner, as may be pres- 
cribed ; and it shall be dealt with by the Income-tax Officer in such manner as may be prescribed. 
In exercise of the powers conferred by section 59 of the Act, the Central Board of 
Revenue made the following rules : 

Rule 2.—Any firm constituted under an instrument of partnership specifying the individual 
shares of the partners may, under the provisions of section 26-A of the Indian Income-tax Act, 1922 
{hereinafter in these rules referred to as the Act), register with the Income-tax Officer, the particulars 
contained in the said Instrument on application made in this behalf. 


gue application shall be given by ali the partners (not being minors) personally and shall be 
made— 


` (a) before the income of the firm is assessed for any year under section 23 of the Act, or 


* 4 4 w La 


Rule 3.—The application referred to in rule 2 shall be made in the form annexed to this rule 
and shall be PaT EET by the original Instrument of Partnership under which the firm is consti- 
tuted, together with a copy thereof : . 

a z +t * * 


FORM 1 
Form of Application for Registration of a eas section 26-A of the Indian mente Act, 


= * ka i i % 


Rule 4.—If, on receipt of the application referred to in rule 3, the Income-tax Officer is satisfied 
that there is or was a firm in existence constituted as shown in the instrument of partnership and that 
the application has been properly made, he shall enter in writing at the foot-of the instrument or 
certified copy, as the case may be, a certificate in the following form, namely :— i 

* * La 4$ * 


Rule 6-B.—In the event of the Income-tax Officer being satisfied that the certificate granted 

under Rule 6-A, has been obtained without there being a genuine firm in existence, he may cancel 
the certificate so granted. 9 : 
A combined effect of section 26-A of the Act and the Rules made thereunder is that 
if the application made by a firm gives the necessary particulars prescribed by the 
Rules, the Income-tax Officer cannot reject it, if there is a firm in existence as shown 
in the instrument of partnership. A firm may be said to be not in existence if it 
is a bogus or not a genuine one, or if in law the constitution of the partnership is void. 
The jprisdiction of the Income-tax Officer is, therefore, confined to the ascertaining 
of two facts, namely, (i) whether the application for registration is in conformity 
with the Rules made under the Act, and (ii) whether the firm shown in the document 
presented for registration is a bogus one or has no legal existence. Further, the 
discretion conferred on him under section 26-A is a judicial one and he cannot 
refuse to register a firm on mere speculation, but he shall base his conclusion on 
relevant evidence. 


What are the facts in the present case? The partnership deed is dated 1st April, 
1950. In the document five persons are shown as its partners. The name of the 
firm is given, the objects of the partnership business are described, the duration of 
the business is prescribed and the capital fixed is divided between them in equal shares. 
‘Clause 16 of the Partnership deed, on which the Tribunal relied reads : 

“ This firm shall collect a commission of half an anna per gross on-the entire production of the 
-match factories of the partners, respectively, the Brilliant Match Works, Manoranjitha Match Works, 
Pioneer Match Works, Shenbagam Match Works and Gnanam Match Works produced from Ist 
April, 1950, whether sales were effected through this firm or not and a farther commigsion of half 
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an anna per gross on the sales effected through this firm. This commission will be collected on alt 
kinds of matches uced from the abovesaid factories. The commission of half an anna pef gr 

on the entire uction of these factories accrued due at the end of every month shall be de 

to the respective factories under advice to them.” 


Clauses 22 and 23 which throw farther light on the question raised read : 
‘Clause 22.—The business of this firm shall have and has no connection with the match manu- 
facturing business carried on now by the partners separately or in partnership with others. 


Clause 23.—Any loss to the firm by way of fire, accident or by any other cause during the course 
of the business of the firm, notwithstanding the fact that the loss might have arisen on the sale of or 
transaction relating to the match manufacturing concerns of the partners to this deed, shall be 
borne by this firm and shall be equally divided between the partners to this deed. 


It is not disputed that the partnership deed ex facie conforms to the requirements 
of the law of partnership as well as the Income-tax Act. Under section 4 of the 
Indian Partnership Act partnership is the relation between persons who have agreed 
to share the profits of the business carried on by all or any of them acting for all 
persons who have enterd into the partnership with one another called individually 
partners and collectively a firm and the name under which the business is carried 
on is called the firm name. The document certainly conforms to the said definition. 
There is also no prohibition under the Partnership Act against a partner or partners 
of other firms combining together to form a separate partnership to carry on a diffe- 
rent business. The fact that such a partner or partners entered into a sub-partnership 
with others in respect of their share does not detract from the validity of the partner- 
ship; nor the manner in which the said partner deals with the shares of his profits is 
of any relevance to the question of the validity of the partnership. The document, 
therefore, embodies a valid partnership entered into in conformity with the law of 
partnership. 

But the Tribunal has held that the partnership is not a genuine one for the follow- 
ing reasons : (i) previously the firm entered into a partnership but the registration 
of the same was rejected ; (ii) under clause 16 of the Partnership Deed the firm has 
the right to collect the commission of the entire match production of the larger part- 
nerships whether they effect their sales through the firm or not ; (iii) the books of 
Gnanam Match Works show unmistakably that the capital was contributed not by 
Palaniswamy Nadar in his individual capacity but by the larger firm as such ; 
and (iv) regarding the other three larger firms also the profits delivered by 
their representatives from the assessee firm was divided amongst all the partners 
according to their profit-sharing ratio in the larger firms. On the other hand, the 
High Court found, on a construction of the relevant clauses of the partnership deed, 
that the business was the business of the partners of the firms alone and that the two 
circumstances relied upon by the Tribunal were irrelevant in ascertaining whether 
- the said partnership was real or not. We have already pointed out that the document 
ex facie discloses a valid partnership. The partnership was avowedly entered into 
by the partners in their individual capacity as their previous partnership in their 
representative capacity was not registered on the ground that such a partnership 
was illegal. If the larger firms cannot constitute members of a new partnership, 
some of the partners of those firms can certainly enter into a partnership shefding 
their representative capacity if they can legally do so. If they can do so, the mere 
fact that one of them borrowed the capital from a parent firm—we are using this 
expression for convenience of reference—or some of them surrendered their profits to 
the parent firm cannot make it any the less a genuine firm. Nor does clause 16 
of the Partnership Deed detract from its genuineness: that clause does not create any 
right in the partnership to collect the commission ; in view of the close connection 
between the assessee-firm and the parent firms, the parent firms were expected to 
effect all their sales through the assessee firm. If they did not and if they refused to 
pay commission, the assessee-firm could not enforce its right under the said clause. 
Clause 22 in express terms emphasizes the separate identities of the assessee-firm 
and the parent,firms and clause 23 declares that notwithstanding the fact that the 
loss to the asséssee-firm has arisen on the sale or transaction relating to the match 
manufacturing concerns, the assessee-firm alone shall bear the loss and thereby indi- 
cates that the loss of the assessee-firm will not be borne by the parent firms. If the 
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assessee-firm has an existence, the two circumstances relied upon by the Tribunal, 
nantly, that Palaniswamy Nadar, one of the partners of the assessee firm, brought 
in the capital from his parent firm or that the profits earned by some of the partners 
were surrendered to the parent firms, would be irrelevant. A partner of a firm can 
certainly secure his capital from any source or surrender his profits to his sub-partner 
or any other person. Those facts cannot conceivably convert a valid partnership 
into a bogus one. 

The Tribunal mixed up the two concepts, viz., the legality of the partnership 
and the ultimate destination of the partners’ profits. It also mixed up the question 
of the validity of the partnership and the object of the individual partners in entering 
into the partnership. If to avoid a legal difficulty.5 individuals, though four of them 
are members of different firms, enter into a partnership expressly to comply with a 
provision of law, we do not see any question of fraud or genuineness involved. It 
is a genuine document and it complies with the requirements of Jaw.’ It is not an 
attempt to evade tax, but a legal device to’ reduce its tax liability. The fact that all 
the partners of all the firmsdid not exceed 21 in number and if they chose all of them 
could have entered into the partnership indicates that there was no sinister motive 
belfind the partnership. As the Tribunal misconstrued the provisions of the partner- 
ship deed and relied upon irrelevant considerations in coming to the conclusion it 
did, the High Court rightly differed from the view of the Tribunal. In the circum~ 


= . 


stances, in view of the decision of this Court in Sree Meenakshi Mills’ caset, a ques- 
tion of law within the meaning of section 66 (2) of the Act arose for decision. The 
High Court rightly answered the question in the negative. | 

_In the result, the appeal is dismissed with costs. 


sf 

Shah, J—Sivakasi Match Export Company—hereinafter referred to as “the 
assessee *~—is a partnership “‘ carrying on business as bankers, commission agents 
and distributors of the products of different match factories at Sivakasi in the State 
of Madras”. The assessee was formed under a deed, dated Ist April,1950. There 
were five partners of the firm (1) N. A. P. M.’Sankaralinga Nadar, (2) K.S.S. 
Arumughaswami Nadar, (3) K. A. S. Arunachala Nadar, (4) K.P. A. T. Rajamoney 
Nadar and (5) V.S.V.P.. Palaniswamy Nadar. Before 1st April, 1950, there existed 
a firm also named Sivakasi Match Exporting Company which “ consisted of a com- 
dine of six match factories ” at Sivakasi constituted under a partnership deed dated 
12th March, 1948. Registration of this partnership under section 26-A of the 
Income-tax Act, 1922, was refused on the ground that the partnership deed did not 
specify the actual shares of the individual partners. Thereafter a deed forming the 
partnership which is sought to be registered in these proceedings was executed on 
Ist April, 1950. It was recited in the preamble that originally four out of the 
five partners had been carrying on business in partnership as representatives of their 
respectivo match concerns, and it was found necessary that they should carry on the 
said business from Ist April, 1950, jointly in their individual capacity, and it was 
agreed to admit into their partnership as and from Ist April, 1950, the fifth person, 
namely V. S. V. Palaniswamy Nadar. The following are the material paragraphs 
of the agreement cf partnership : - 

a (16) This firm shall collect a commission of half an anna per gross on the entire production 


of the Match factories of the partners, respectively, the Brilliant Match Works, Manoranjitha Match 
Works, Pioneér Match Works, Shenbagam Match Works and Gnanam Match Works, produced 


from 1st April, 1950, whether sales were effected-through this firm or not and a further commission 
of half an anna per gross on the sales effected through this firm. This commission will be collected 
on all kinds of matches produced from the abovesaid factories. The commission of half an anna 

gross on the entire production of these factories accrued due at the end of évery month shall 


per 
be debited to the respective factories under advice to them. 


- (22) The business of this firm shall have and has no connection with the match manufacturing 
‘business carried on now by the partners separately or in partnership with others. 


. (23) Any loss to the firm by way of fire, accident or by any other cause.during the course of 
the business of the firm, notwithstanding the fact that the loss might have arisen on the sale of or trans- 
action. relating to the match manufacturing concerns of the partners to this deed, shall be borne by 
this firm and shall be equally divided between the partners to this deed.” ` 


a aaastal 
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It is common ground that each partner was concerned in the manufacture of 
Matches either as owner or as partner with others. Sankaralinga Nadar carried on 
business as a manufacturer of matches with two others in the name of the Brilli- 
ant Match Works, Arumughaswamy Nadar as a partner with three others in the 
name of the Manoranjitha Match Works, Arunachala Nadar as a partner with two 
others in the name of the Pioneer Match Works, Rayamoney Nadar as a sole pro- 
prietor of the Shenbagam Match Works, and Palaniswamy Nadar as a partner with 
three others in the name of the Gnanam Match Works. 


On 27th October, 1952, the Income-tax Officer passed an order under section 26-A 
granting registration of the partnership constituted under the deed dated 1st April, 
1950, but the Commissioner of Income-tax, Madras, exercising revisional jurisdiction 
under section 33-B of the Act, set aside the order and directed that the partnership 
be assessed to tax as an unregistered firm. In the view of the Commissioner the 
partnership deed did not represent the true state of affairs- and “the actual 
position as distinguished from the recitals in the partnership deed was that all the 
partners of the Match Factories were directly partners of the assessee ” and as the 
names of all the partners were not set out in the deed and the other requirements 
relating to registration had not been complied with, registration be refused. fhe 
order was confirmed in appeal to the Income-tax Appellate Tribunal. 


` At the direction of the High Court of Madras under section 66 (2) of the Indian 
Income-tax Act, 1922; the Tribunal referred the following question : 

“ Whether on the facts and the circumstances of the case the refusal of registration of the 
assessee firm under section 26-A of the Income-tax Act was correct in law ?” | : + 
The High Court answered this question in the negative. Against that order, with 
Special Leave, the Commissioner of Income-tax has appealed to this Court. - 


The Tribunal held that the covenant in the deed of partnership and specially 
in paragraphs 3 and +16 viewed in the light of the entry in the books of account of 
Gnanam Match Works debiting the capital contributed in the name of Palaniswamy 
Nadar to‘the assessee, and not in the name of its partner, and ‘division of the profits 
received from the assessee by Palaniswamy Nadar, :Sankaralinga’ Nadar, Aru- 
mughaswamy. Nadar and Arunachalam Nadar with other owners of their tive 
business, indicated that the named partners were acting as representatives of thosé 
owners. The High Court also held that clause 16 of the Partnership Agreement. 
did notimpose any liability upon the manufacturing concerns to pay any commission 
as stipulated therein on the production of the match factories, “The High Court 
observed : | 

“ Clause 16 does not lay any liability upon the manufacturing concerns and cannot operate 
as an enforceable contract against those other match companies, If one of those match companies. 
should decline to put through its sales business through the assessee-firm, the only result would 
perhaps be that the partnership would not advance moneys or finance to that manufacturing con- 
cern ; it might also be that the particular partner interested in the manufacturing concern might 
stand to lose the benefit of this partnership. But that is not the same thing as to say that those 
manufacturing concems themselves had become partners of the assessee partnership.” 

The High Court also observed that the assessee was not concerned with the disposat 
of the profits received by its partners. Finally the High Court observed that 
“an individual member of the partnership is not prevented from engagi in business 
member of another e i The law does not prohibit such a course and aa the onos 
law relating to registration ran only refuses registration when the formation of such 
erships is intended to e the incidence of Income-tax and nothing more. Weare not gatis- 
ed that the Tribunal correctly appreci the facts of the present case in coming to the conclusiom 
that thə match works were the real parties to this instrument of partnership.” i 


The Solicitor-General for the Commissioner contended that the High Court 
had in exercising its advisory jurisdiction, in substance assumed appellate powers. 
and had sought to reappraise the evidence on which the conclusion of the Tribunal 
was founded. Counsel contended that the Tribunal had recorded a clear finding: 
on the facts that the *‘ match works were the real ” partners, and the High Court 
was bound on the question framed to record its opinion on the questions of law 
referred on the basis of that finding. 
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Section 26-A of the Indian Income-tax Act enacts the procedure for registration 
of firms. By that section on behalf of any firm application may be submitted to 
the fhcome-tax Officer for registration, if the firm is constituted under an instrument 
of partnership, specifying the individual shares of the partners. The application: 
has to be made by such person or perscns and at such times and shall contain such 
particulars and shall be in such form as may be prescribed. It is open to a firm 
to carry on business without registration under the Indian Registration Act. By 
obtaining an order of registration, the partners of the firm are enabled to get the benefit. 
of lower rates of tax than those applicable to the whole income of the firm, when 
charged as a unit of assessment. In the relevant year of assessment if the firm was. 
unregistered the tax payable by it liad to be determined as in the case of any other. 
distinct entity and tax had to be levied on the firm itself. If, however, the firm was regis- 
tered, the firm did not pay the tax and therefore the tax payable by the firm was not 
determined, but the share of profit received from the firm was added to the income of 
each partner, and on the total so determined tax was levied against the partners indivi- 
dually. It is manifest that if the firm desired 'to secure this privilege it had to conform. 
strictly to the requirements prescribed by law. Under the Rules framed under section 
59 of the Indian Income-tax Act, 1922, rules 2 to 6-B deal with registration and renewal: 
-of tegistration of firms. The application for registration has to be signed by all 
the partners (not being minors) personally, and the application has to be in the form. 
prescribed by rule 3. The form prescribed requires the partners of the firm ‘to dis- 
close the names cf each partner, his ‘address, date of admittance to partnershi 
and other relevant particulars including each partner’s Share in the profits and loss, 
“ particulars of the firm as constituted at the date” of the application, and parti- 
.culars of the apportionment of the income, profits or gains or loss of the business,. 
profession or vocation in the previous year between the partners who in that pre- 
vious year were entitled to share'in such income, profits or gains or loss, where the: 
application is made after the end of the releyant previous year. If the Income-tax. 
Officer is satisfied that there is a firm in existence constituted as shown in the instru- 
ment of partnership and the ‘application has been properly made, he has to enter in. 
writing the fact of the instrument or certified copy, as the case may be, and a certificate 
of registration of the partnership under section 26-A of the Act. This certificate of 
registration enures only for the year mentioned therein, but the firm is entitled to. 
obtain renewal of the registration. 


` t 


On the conclusion recorded by the Tribunal that the partnership deed dated 
Ist April, 1950, was in truth an instrument relating to an agreement to carry on business- 
by all the persons who owned the five businesses of which the representatives signed 
the deed, the application submitted by the five named partners of the assessee did not 
conform to the requirements of rules 2 and 3 and the Income-tax Officer was bound 
to refuse registration. It is true that the ground given by the Tribunal that the share 
of profits received by individual partners of the assessee was distributed by four of 
those partners who had entered-into partnership contracts with other persons in the: 
business of their respective match factories, standing independently of other grounds, 
may not be of much value in deciding whether all the partners of the match factories. 
were intended to be partners of the assessee. It is open to a partner who receives. 
his share in the profits of the firm to dispose of that share in any manner he pleases, 
and no inference from the distribution of the share of such profits alone can lead to- 
the inference that the persons who ultimately received the benefit of the profits are 
partners of the firm which had distributed the profits. But the Tribunal adverted. 
to three circumstances. The terms of the deed of partnership purported to impose 
an obligation to pay commission on the production of the five match factories, re- 
presentatives of which sought to join as partners eo nomine. Imposition of such an. 
obligation was in the view of the Tribunal inconsistent with the representatives. 
of those factories being partners of the assessee in their individual capacities. Again. 
it was found that Gnanam Match Works had contributed capital to the assessee directly 
and not through its representative. These two circumstances, coupled with the 
ultimate distribution of profits by the individual partners among the partners of the 
match factories, led to the inference that each partner who signed the deed 
dated Ist April, 1950, was acting not in his personal capacity, but as representing 
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his match factory. Granting that the evidence from which the inference was 
drawn was not very cogent, it was still exclusively within the prownce 
of the Tribunal to decide that question on the evidence before it, and 
its decision that in entering into the deed of partnership, the named 
partners represented their respective match factories, was not open to be 
canvassed in a Reference under section 66 (2) of the Indian Income-tax Act. The 
High Court observed that clause 16 of the Partnership Deed did not impose any obli- 
gation upon the partners or the representatives of the five firms to pay commission 
as stipulated under that clause. Undoubtedly, there is no covenant expressly im- 
posing such liability upon the match factories, but it was open to the Tribunal from 
the incorporation of such an unusual covenant to infer that the named’ partners 
, Of the assessee were acting as representatives of their respective factories. To assume 
from the terms of clause '16 that the owners of these match factories were not bound 
by the covenants contained in clause 16 is to assume the answer to the question posed 
for opinion. There was also the circumstance that in the books of account of the 
Gnanam Match Works of which Palaniswamy Nadar was a representative, capital 
was debited as contributed to the assessee. This indicated that the Gnanam Match 
Works was directly interested in the partnership: `If that factory had made an gd- 
vance to Palaniswamy Nadar to enable the latter to contribute his share of the capital, 
the entry in the factory’s books of account would have been in the name of its partner 
and not in the name of the assessee. That also is a circumstance justifying an in- 
ference that in entering into the deed dated Ist April, 1950,‘Palaniswamry acted for 
and on behalf of all the partners of the Gnanam Match Works. Sharing of profits 
received by the named partners, with their partners, in the respective match factories 
may not, as I have already observed, by itself be a decisive circumstance. But that 
did not authorise the High Court to disregard the finding of the Tribunal on a question 
‘which was essentially one of fact. When the High Court observed that they were 
‘satisfied that the Tribunal had not correctly appreciated the evidence in arriving at 
the conclusion that each Match factory was the real party in the instrument of 
partnership, they assumed to themselves jurisdiction which they did not possess. 


It was not the case of the assessee that there was no evidence on which the 
conclusion arrived at by the Tribunal could be founded, nor was it the case of the 
assessee that the conclusion was so perverse that no reasonable body of men properly 
instructed in the law could have arrived at that conclusion. It is also clear kom the 
record that no such question was even canvassed before the Tribunal.: Manifestly 
such a question could not arise out of the order of the Tribunal, and none such was 
referred to the High Court. By the question actually referred, the Tribunal sought 
the opinion of the High Court whether on the facts and circumstances refusal of the 
application for registration of the assessee was correct in law. If it was the case of 
the assessee that the conclusion of the Tribunal was based on no evidence, or that 
it was perverse, the High Court could be asked to call for a Reference from the 
‘Tribunal on that questior. But that was never done. 


It is true that the object of enacting S. 26-A and the Rules relating to the proce- 
dure for registration isto prevent escapement of liability to tax. Butitis notn 
that before an order refusing registration is made, it must be established that there 
‘was evasion of tax attempted or actual. It is always open to a person, consis- 
tently with the law, to so arrange his affairs that he may reduce his tax liability to 
the minimum permissible under the law. The fact that the liability to tax may be 
teduced by the adoption of an expedient which the law permits, is wholly irrelevant 
in considering the validity of that expedient. But where the law prescribes condi- 
tions for obtaining the benefit of reduced liability to taxation, those conditions, un- 
Jess otherwise provided, must’be strictly complied with, and if they are not so com- 
plied with, the taxing authorities would be bound to refuse to give the tax-payer 
the benefit claimed. When application for registration of the firm is made, the 
Income-tax Officer is entitled to ascertain whether the names of the partners in-the 
instrument are of persons who have agreed to be partners, whether the shares are pro- 
perly specified and whether the statement about the shares is real or is merely a cloak 
for distributing the profits in a different manner. If all persons who have in truth 
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agreed to be partners have not signed the deed or their shares were not truly set 
out inthe deed of partnership, it would be open to the Income-tax Officer to 
decline to register the deed, even if under the general law of partnership-the rights 
and obligations of the partners eo nomine thereto may otherwise be adjusted. Asa 
corollary to this, if the requirements relating to the form in which the petition is to 
be presented are not complied with and the relevant information is withheld, the 
Income-tax Officer may be justified in refusing registration. 


In my view the High Court was in error in holding on the question submitted 
that the registration of the assessee under section 26-A of the Income-tax Act was 
wrongly refused. 


The answer to the question referred to the High Court should be in the 
affirmative. 


ORDER OF THE COURT :—In accordance with the opinion of the majority, the 
appeal is dismissed with costs. 


V.S. ——— ' Appeal dismissed. 
° THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—K. Sussa Rao, RacHuBaR Dayar anD J. R. MupnHoxxar, JJ. 


Shri Jagannatham and brothers .. Appellant* 
v. 
M/s. Sowdambigai Motors Service Dharmapuram and others .. Respondents. 
Motor Vehicles Act (IV of 1939)—Regional Ti t Authority granting permits to ply bus lesi 
town to kae operator h oa i ee Oe ae Transport Appellate Tribunal ai a by E 


entrant without considering why that abplicans should be preferred to the existing operator to whom permit had been 
granted—Sustainability of order. 

The Regional Transport Authority after considering gauss for permits to ply buses on routes 
ina town granted a permit to X, an Bee a appeal by Y a new entrant, fora new 
route in the town, the State Transport Appellate Authority held that Y should be preferred to X. On 
a writ petition by X a Single Judge of the High Court set aside the order on the ground that the 
Tribunal did not state why Y should be preferred to X. A Letters Patent Appeal against the decision 
was dismissed tn limine. On appeal by Special Leave tothe Supreme Court, 


Held : Though the Tribunal has set out the qualifications of Y it has not considered whether X does 
or does not possess similar qualifications. In the circumstances there has been no proper determina- 
tion of the only question which requires to be determined and that is, why one operator should be 
preferred to the other and the order was rightly set aside. 

Appeal by Special Leave from-the Judgment and Order dated 23d October, 
1962 of the Madras High Court in Writ Appeal No. 207 of 1962. 


B. Sen, Senior Advocate, (F. B. Dadachanyi, O. C. Mathur and Ravinder Narain 
Advocates of M/s. J. B. Dadachanji © Co., with him), for Appellant. 


A.V. Viswanatha Sastri, Senior Advocate (R. Ganapathy Iyer, Advocate, with 
him), for Respondent No. I. 


A. V. V, Nair and P. Ram Reddy, Advocates, for Respondent No. 2. 


The Judgment of the Court was delivered by c 


Mudholkar, 7.—A Single Judge of the Madras High Court set aside the order of 
the State Transport Appellate Tribunal, Madras, allowing the ag Sesere com- 
pany’s appeal granting them a permit to ply a bus on route No. 5 in Erode Town. 
An apes preferred against his decision by the appellant-company under clause 15 
of the Letters Patent was dismissed in limine. Against that decision the appellant 
has come up before this Court by Special Leave. The Regional Transport Aythority, 
Coimbatore, invited applications for the grant of six permits for stage carriage buses 
for running Erode Town service. On route No. 5 two stage carriage buses were 
sought to be introduced. The appellant, as well as respondents 1 and 2 and some 
others, had applied for the grant of all the six permits, including two on route 
thers, Oe Ee O R a a aIMiŘaaaualMiaaaaaiIiIiIiIIsIsIiÃi 


*C.A. No. 179 of 1963. l 8th May, 1963. 
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No. 5. The Regional Transport Authority at its meeting held on 16th March, 
1961 considered the applications, granted four permits out of six to four existing ope- 
rators and on route No. 5, which was a new route, it granted a permit to each of ‘the 
two respondents. . Aggrieved by this order the appellant preferred an appeal 
before the State Transport Appellate Tribunal which held that the appellant should 
be preferred to the respondent No. 1. The Tribunal thus did not interfere with the 
order of the Regional Transport Authority in so far as the permit granted to the 
respondent No. 2 was concerned but set aside its order granting a permit to the 
respondent No. 1. Against this order the respondent No. 1 preferred a writ peti- 
tion before the High Court. That petition was heard by a single Judge of the High 
Court and, as already stated, the learned Judge set aside the order of the Tribunal 
in so far ‘as the appellant was concerned. The ground on which the learned Judge 
set aside the order of the Tribunal was that the Tribunal did not state why the appel- 
lant should be preferred to the respondent No. 1 in the matter of being given a 
permit. The learned Judges who heard the Letters Patent Appeal preferred by the 
appellant observed, while dismissing the appeal : 

“The first respondent had this advantage, viz., that he was given the permit by the Regional 
Transport Authority. Before that permit could be set aside it was the duty of the Appellate Tribuĝal to 
have considered the superior merit of the appellant. In considering such superior merit, it was bound 
to consider the pros and cons of the experiencealleged to be possessed by the first respondent as against 
the claim of the appellant who puts his case only as a new entrant. The Tribunal appears to have 
taken as a rule of law that new entrants should invariably be preferred as that would give them an en- 
thusiasm and also surcharge the atmosphere with a healthy competition. But it forgot that in all 
these matters, the paramount question, to be considered was the interest of the public, and, in consider- 
ing the question, it had a duty to evaluate the rival claims of the two operators. ” 

Thus both the learned Single Judge and the Appeal Court interfered with the order 
of the Tribunal on the ground that it had failed to determine a material issue and 
had thus not performed its duty. 3 


It is an admitted fact that though the appellant has experience of running buses 
on certain routes in the State it has no recent experience ofrunning buses in a town. 
The appellant could, therefore, be properly regarded as a new entrant in so far as 
town service is concerned. This fact has never been in dispute. The Regional 
Transport Authority considered this circumstance against the appellant while 
granting permits to the respondents 1 and 2. The Tribunal, however, adverting 
to Government Order No. 2265 dated gth August, 1958 and certain observations 
of this Court in Raman and Raman Ltd. v. The State of Madras! came to the conclusion 
that new entrants ought to be preferred in the matter of granting permits even on 
town routes. The Regional Transport Authority on the other hand felt that þear- 
ing in mind the fact that there is considerable traffic in towns and the roads are nar- 
row, it is desirable to prefer existing operators to a new one. The Regional Trans- 
port Authority also appears to have had in mind a circular dated 14th October, 
1960 issued by the Transport Commissioner in coming to this conclusion. In that 
circular the Transport Commissioner appears to have placed his interpretation on 
the Government Order already referred to in which routes have been placed in three 
categories: “‘short routes”, “ medium routes” and “long routes”. In that 
circular the Transport Commissioner, has observed : 7 


ETETE the Government are of opinion that the town service routes should be excluded from 
the scope of short routes and they should be treated as a separate category”. 


Apparently, this is nothing more than the opinion of the Transport Commissioner 
ad not a Government Order which requires to be given effect to wherever possible 
by the Regional Transport: Authority. Thus one of the reasons given by the 
Regional Transport Authority-may not be correct. However, we wish to make no 

ronouncement one way or the other on this question because in our view the 

ribunal has not addressed: itself specifically to the question as to why the appellant 
should be preferred to respondent No. 1. No doubt, the Tribunal has set out the 
qualifications possessed by the appellant. But it has not considered whether the 


1. (1959) $.C,J.1156 : (1959) 2MLJ.(S.C.), LJ. (Orl) 844 : ALR. 1959 S.C. 694 at 702. 
36 : (1959) 2 An.W.R. (S.C.) 286 : (1959) M. 
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respoydent No. 1 does or does not possess similar qualifications. In the circum- 
stances we agree High Court that there has been no poper determination of the 
only question which requires to be determined and that is why one operator should 
be preferred to another. 


Mr. B. Sen who appears for the appellant contended that the learned Single 
Judge ought to have remanded the matter to the Tribunal after setting aside its 
order and that.it could not confirm the order of the Regional Transport Authority 
at any rate without going into the merits of the rival claims. It is true that the order 
of the learned Judge is not very clearly worded. But it seems to us that what he 
really meant was that the appeal should be re-heard by the Tribunal and decided 
in the light of his observations. This we think should be sufficient to remove such 
grievance as the appellants may have. The appeal is dismissed but there will be 
no order as to costs in this Court. 


KS. —— Appeal dismissed. 
THE SUPREME COURT OF INDIA. 
s (Civil Appellate Jurisdiction.) 
PRESENT :—K. Sussa Rao AND J.R. MUDBOLEKAR, JJ. 
Mrs. M.N. Clubwala and another .. Appellants* 
J; 
Fida Hussain Saheb and others .. Respondents. 


Lease o licence—Test—Agreements by stall-holders stipulating payment of daily “sent” to owner of private 
market-—If lease or licence—Considerations. 


Whether an agreement creates between the parties the relationship of landlord and tenant or 
merely that of licensor and licensee the decisive consideration is the intention of the parties. This 
intention has to be ascertained on a consideration of all the relevant provisions in the agreement. 
In the absence however of a formal document the intention of the parties must be inferred from the 
circumstances and conduct of parties. So too, where the terms of the document evidencing the agree- 
ment between the parties are not clear the surrounding circumstances and the conduct of the parties 
have also to be borne in mind for ascertaining the real relationship between the parties. 


In the instant case each stall-holder in a private market could use the stall orly during a stated 
pore every day and subject to several conditions. ‘This coupled with the fact that the responsibility 
or cleaning the stalls, disinfecting them and of closing the market in which the stalls are situate 1s 
placed, by the Madras City Municipal Act, the Regulations made thereunder and the license issued 
io the landlords, on the landlords would indicate that the legal possession of the stalls must also be 
deemed to have been with the landlords and not with the stall-holders. The right which the stall- 
holders had was to the exclusive use of the stalls during stated hours and nothing more. Accordingly 
the intention of the parties was to bring into existence merely a licence and not a lease and the word 
“ rent ” was used loosely for “ fee” payble every day in the agreement. 


Though oral evidence to prove the terms of an agreement in writing would be excluded by section 
92 of the Evidence Act under the Sixth Proviso to that section the surrounding circumstances can be 
taken into consideration for ascertaining the meaning of the word “ rent ” used in the agreements. 


The mere necessity of giving notice to the licensee requiring him to vacate the licensed premises 
would not indicate that the transaction was a lease. 


Appeal by Special Leave from the Judgment and Decree dated 17th February, 
1959, of the Madras High Court in Second Appeal No. 252 of 1957. 


S. IT.'Desai, Senior Advocate, (R. Ganapathy Iyer, Advocate with him), for 
Appellants. 


R. Gopalakrishnan, Advocate, for Respondents Nos. 1 to 6. 
The Judgment of the Court was delivered by 


Mudholkar, 7.—This is an appeal by Special Leave from the judgment of the 
High Court of Madras reversing the decisions of the Courts below and granting a 
number of reliefs to the plaimtrffs-respondents. 


_The main point which arises for consideration in this appeal is whether the 
plaintiffs-respondents are the lessees of the appellants who were defendants 4 and 5 


a D P e 
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in the trial Court or only their licensees. In order to appreciate the point certain 
facts need to be stated. 


The appellants are the owners of a private market situate in Madras known as 
Zam Bazar Market, There are about 500 old stalls in that market and meat, fish, 
vegetables etc., are sold in that market. The practice of the appellants has been 
to farm out to contractors the right to collect dues from the users of the stalls. Defen- 
dants 1 to 3 to the suit were the contractors appointed by the appellants for collecting 
rent at the time of the institution of suit. Two of these person died and their 
legal representatives have not been impleaded in appeal as they have no interest 
in the subject-matter of litigation. The third has been transposed as Respondent 
No. 7 to this appeal. They were, however, alive when the Special Leave petition 
was filed and were shown as appellants 1 to 3, but, two of them were struck out from 
the record after their death and the third transposed as Respondent No. 7. Though 
the building in which the market is located is owned by the appellants it cannot 
be used as a market for the purpose of sale of meat or any other article of human 
consumption without the permission of the Municipal Council under section 303 
of the Madras City Municipal Act, 1919 (hereinafter referred to as the Act). Before 
such a permission is granted the owner has to obtain a licence from the Municipal 
Comumissioner-and undertake to comply with the terms of the licence. The licence 
granted to him would be for one year at a time but he would be eligible for renewal 
at the expiry of the period. Section 306 of the Act confers power on the Commis- 
sioner to require the owner, occupier or farmer of a private market for the sale of 
animal or article of food to do a number of things, for example, to keep it in a clean 
and proper state, to remove all filth and rubbish therefrom etc. Breach of any 
condition of the licence or of any order made by the Commissioner would result, 
under section 307 in suspension of the licence and thereafter it would not be lawful 
for any such person to keep open any such market. Section 308 of the Act confers 
powers on the Commissioner to make regulations for markets for various purposes such 
as fixing the days and hours on and during which any market may be held or kept 
for use, requiring that in the market building separate areas be set apart for different 
classes of articles, requiring every market building to be kept in a clean and proper 
state by removing filth and rubbish therefrom and requiring the provision of proper 
ventilation in the market building and of passages of sufficient width between 
the stalls therein for the convenient use of the building. We are told that regula- 
tions have been made by the Commissioner in pursuance of the powers conferred 
upon him by section 308 ofthe Act. Thus asa result of the Act as well as the regula- 
tions made thereunder a number of duties appear to have been placed upon the 
owners of private markets. It would also appear that failure to comply with any 
of the requirements of the statute or the regulations would bring on the consequence 
of suspension or even cancellation of the licence, We are mentioning all this 
because it will have some bearing upon the interpretation of the documents on 
which the plaintiffs have relied in support of the contention that the relationship 
between them and the appellants is that of tenants and landlord. 


_ The suit out of which this appeal arises came to be filed because dispute8 arose 
between the plaintiffs and the defendants 1 to 3 who became the contractors for 
collection of rent as from oth February, 1956. These disputes were with- regard to 
extra carcass fees and extra fees for Sunday Gutha which were claimed by the con- 
tractors. ‘The respondents further alle ed that the relationship between them and 
the appellants was, as already stated, that of lessees and lessors while according to 
the appellants, the respondents were only their licensees. The respondents 
further challenged the extra levies made by-the contractors, i.e., the original defen- 
dants Isto 3. who weré no longer in the picture. The reliefs sought by the res- 
pondents were for an injunction against the appellants and the defendants 1 to 3 
restraining them from realising the extra levies and for further restraining therm 
from interfering with their possession over their respective stalls as long as they 
continued to pay their dues. The First Additional City Civil Court Judge before 
whom the suit had been filed found in the respondent’s favour that the extra fees 
sought to be levied by the contractor were sanctioned neither by the provisions 


0g MRS. M.N. GLUBWALA Y. FIDA HUSSAIN SAHEB (Mudholkar, J.). | 85 


of the Municipal Act nor by usage but upon the finding that the respondents were 
bare licensees and dismissed their suit. 


The appellate bench of the City Civil Court before whom the respondents 
had preferred an appeal affirmed the lower Court’s decision, The High Court 
reversed the decision of the Courts below and in the decree passed by it pursuant 
to its judgment granted a number of reliefs to the respondents. Here we are con- 
cerned only with reliefs (ii) (e), (f) and (g) since the appellants are not interested 
in the other reliefs. Those reliefs are : 

“ (ii) that the respondents-defendants, in particular defendants 1 to 3 (respondents 1 to 3 
be and hereby are restrained from in any manner interfering with the appellants-plaintiffs 1 to 4, 
and 7 carrying on their trade peacefully in their respective stalls at Zam Bazar Market, Royapettah, 
Madras, and imposing any restrictions or limitations upon their absolute-right to carry on business as 
mentioned hereunder : l 
™ * * * * * 


(e) Interferring with the pcssession and enjoyment of the respective stalls by the appellants-plain- 
tiffs 1 to 4, 6 and 7 so long as they pay the rents fixed for each stall ; 


e (f) increasing the rents fixed forthe a pellants-plaintiffs 1 to 4, 6 and 7’s stalls under the 
written agreements between the said plaintiffs and defendants 4 and 5: ; 

(g) evicting of the p ene aE 1 to 4, 6 and 7 or disturbing the plaintiffs and their 
articles in their stalls by defendants | to 3.” 


N 
Further we are concerned in this case only with the relationship between the 
meat vendors occupying and using some of the stalls in the market (as the plaintiffs- 
respondents belong to this category) and the appellants-landlords. What relation- 
ship subsisted or subsisted between the appellants and other stall-holders vending 
other commodities is not a matter which can be regarded as relevant for the 
purpose of deciding the dispute between the appellants and the respondents, 


It is common ground that under the licence granted by the Municipal Corpora- 
tion, the market is to remain open between 4 A.M. and II P.M. and that at the 
end of the day the stall-holders have all to leave the place which has then to be 
swept and disinfected and that the gates of the market have to be locked. None 
of the stall-holders or their servants is allowed to stay in the market after closing 
time. In point of fact this market used to be opened at 5 a.m. and closed at 10 P.M. 
by which time all the stall-holders had to go away. It is also common ground that 
the stalls are open stalls and one stall is separated from the other only by a low brick 
wall and thus there can be no question of a stall-holder being able to lock up his stall 
before leaving the market at the end of the day. The stall-holders were required to 
remove the carcasses brought by them for sale by the time the market closed. Meat 
being an article liable to speedy decay the stall-holders generally used to finish their 
business of vending during the afternoon itself and remove the carcasses. They, 
however, used to leave in their stalls wooden blocks for chopping meat, weighing 
scales, meat choppers and other implements'used by them in connection with their 
business. These used to be left either in boxes or almirahs kept in the stall and locked 
up, therein. 


It is also an admitted fact that some of the stall-holders have been carrying on 
business uninterruptedly in their stalls for as long as forty years while some of 
them have not been in occupation for more than five years. Itisin evidence that 
these stall-holders have been executing fresh agreements governing their use and 
occupation of stalls and payment of what is styled in the agreements as rent when- 
ever a new contractor was engaged by the appellants for collecting rents. 


The next thing to be mentioncd is that the agreements referred to the money 
or charges payable by the stall-holders to the landlords as ‘rent’ and net as ‘fee’. 
It has, however, to be noted that the dues payable accrue from day to day. ‘Thus 
in Exhibit A-1 the rent of Re. 1 is said to be payable every day by 1.00 P.M. In all 
these agreements there is a condition that in case there is default in payment of rent 
for three days the stall-holder was liable to be evicted by being given 24 hours’ notice. 
A further condition in the agreements is that a stall-holder may be required by the 
landlord to vacate the stall after giving him’ 30 days’ notice, There ig a | provision 
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“a, alo regarding repairs in these agreements. The liability for the annual repairs is 
placed by the agreement upon the landlord and these repairs are ordinarily to be 
carried out in the month of June every year. Where however, repairs became 
necessary on the carelessness of a stall-holder they were to be carried out at the ex- 
pense of that stall-holder. It may be ‘also mentioned that these agreements are 
obtained by the contractors from the stall-holders in favour of the landlord and 
bear the signatures only of the stall-holders. : 


It was contended before us by Mr. R. Gopalakrishnan that in order to ascertain 
the relationship between the appellants and the respondents we must look at the 
agreements alone and that it was not open to us to look into extraneous matters such 
as the surrounding circumstances. It is claimed on behalf of the respondents that 
the lease in their favour is of a permanant nature. Butif that were so, the absence 
of a registered instrument would stand in their way and they would not be permitted 
to prove the existence of that lease by parol evidence. From the fact, however, 
that with every change in the contractor a fresh agreement was executed by the 
stall-holders it would be legitimate to infer that whatever the nature of the right 
conferred by the agreement upon the stall-holders it could not be said to be one whieh . 
entitle them to permanent occupation of the stalls. It could either be a licence 
as contended for by the appellant or a tenancy from month to month. In either 
case there would be no necessity for the execution of a written agreement signed by 
both the parties, Here, the agreements in question are in writing, though they 
have been signed by the stall-holders alone. All the same, oral evidence to prove 
their terms would be excluded by section 92 of the Evidence Act. To that extent 
Mr. Gopalakrishnan is right. Though that is so, under the 6th Proviso to that section 
the surrounding circumstances can be taken into consideration for ascertaining the 
meaning of the word ‘ rent’ used in the agreements. Indeed, the very circumstance 
that reut is to fall due every day and in default of payment of rent for three days the 
stall-holder is liable to be evicted by being given only 24 hours’ notice it would not 
be easy to say that this“ rent’ is payable in respect of a lease. On the other hand, 
what is called rent may well be only a fee payable under licence. At any rate this 
circumstance shows that there is ambiguity in the document and on this 
ground also surrounding circumstances could be looked into for ascertaining the 

` real relationship between the parties. Indeed, the City Civil Court has gone into 
the surrounding circumstances and it is largely on the view it took of them that it 
found in favour of the appeHants. 


The High Court, however; has based itself upon the agreements themselves. 
To start with it pointed out—and in our opinion rightly—that the use of the word 
‘rent’ in Exhibit A-1 did not carry the respondents’ case far. The reasons given 
by it for coming to the conclusion that the transaction was a lease, are briefly as 
follows: 


(1) Notice was required to be given to the stall-holder before he could be 
asked to vacate even on the ground of non-payment of rent ; 


(2) the annual repairs were to be carried out by the landlord only in the month 
of June ; 


° (3) the stall-holder was liable to carry out the repairs at his own expense 
when they are occasioned by his carelessness ; 


(4) even if the landlord wanted the stalls for his own purpose he could obtain 
ad possession not immediately but only after giving 30 days’ notice to the stall- 
holder ; 

(5) he possession’of the stalls by the respondents had been ccntinuous and 
unbroken by virtue of the terms of the agreement and that the terms of the original 
agreement were not shown to have been substituted by fresh agreements executed 

~ by the respondents, 


The High Court, therefore, held that from the general tenor of the documents it is 


fairly clear that as between the appellants and the respondents the terms created 
only a tenangy in respect of the stall and not a mere licence or permissive occupation. 


If} MRS. M. N. CLUBWALA v. FIDA HUSSAIN SAHEB (Mudholkar, J.). 87 


After saying that if the occupation of the stall-holders was only permissive the condi- 
tion as to payment of rent, eviction for default in payment of rent for more than 3 days 
the provisions for annual repairs being carried out by the landlord, the further 
provisions that repairs that might be occasioned by the carelessness of the respon- 
deents should be carried out at their expense and the adequate provision for 30 
days’ notice for vacating the stalls if they were required by the landlord would all 
seem to be inconsistent and irrelevant, it seived 


“ Ag a matter of fact, there is no evidence whatsoever to show that any of these plaintiffs were at 
any time turned out of their possession of their stalls at the will of the landlords or for default of any 
of the terms and conditions stipulated in the agreements. The specific provision for 30 days’ notice 
for vacating and delivering possession scems to be conclusive of the fact that the plaintiffs were to 
occupy the stalls as permanent tenants and not as mere licensees. The terms of the agreements fur- 
ther disclose that the plaintiffs were to be in exclusive possession of these stalls for the purpose of their 
trade as long as they comply with the terms and until there was a notice of termination of their tenancy 
in respsct of the shops held by them. The very tenor of the agreements the intention behind the 
terms contained in the agreements and the measure of control established by the terms of the agree- 
ments all point only to the fact that the plaintiffs were to be in undisturbed and exclusive possession. 
of the stalls as long as they paid the rent and until there was a valid termination of their right to hold 

the stalls as such tenants.” 


While it is true that the essence of a licence is that it is revocable at the will of 
the grantor the provision in the licence that the licensee would be entitled to a 
notice before being required to vacate is not inconsistent with a licence. In England 
it has been held that a contractual licence may be revocable or irrevocable accor- 
ding to the express or implied terms of the contract between the parties. It has further 
been held that if the licensee under a revocable licence has brought property on to 
the Jand, he is entitled to notice of revocation and to a reasonable time for removing 
his property, and in which to make arrangements to carry on his business elsewhere. 
(see Halsbury’s Laws of England, grd edition, Volume 23, page 431). Thus the 
mere necessity of giving a notice to a licensee requiring him to vacate the licenced 
remises would not indicate that the transaction was a lease. Indeed, section 62 
o ofthe Indian Easements Act, 1882, itself provides that a licence is deemed to be 
revoked where it has been either granted for a limited period, or acquired on condi- 
tion that it shall become void on the performance or non-performance of a speci- 
fied act, and the period expires, or the condition is fulfilled. In the agreements in 
question the requirements of a notice is a condition and if that condition is fulfilled 
the licence will be deemed to be revoked under section 62. It would seem that it 
is this particular requirement in the agreements which has gone a long way to in- 
fluence the High Court’s finding that the transaction was a lease. Whether an agree- 
ment creates between the parties that relationship of landlord and tenant or merely 
that of licensor and licensee the decisive consideration is the intention of the parties. 
This intention has to be ascertained on a consideration of all the relevant provisions 
in the agreement. In the absence, however, of a formal document the intention of 
the parties must be inferred from the circumstance and conduct of the parties. 
(Ibid page 427). Here the terms of the document evidencing the agreement between 
the parties are notclear and so the surrounding circumstances and the conduct of 
the parties have also to be borne in mind for ascertaining the real relationship bet- 
ween the parties. Again, as already stated, the documents relied upon being merely 
agreements executed unilaterally by the stall-holders in favour of the landlords they 
cannot be said to be formal agreements between the parties. We must, therefore, 
look at the surrounding circumstances. One of those circumstancs is whether actual 
possession of the stalls can be said to have continued with the landlords or whether it 
had passed on to the stall-holders, Even if it has passed to a person, his right to 
exclusive possession would not be conclusive evidence of the existence of a tenancy 
though that would be a consideration of first importance, That is what was held 
in Errington v. Errington and Woods! and Cobb v. Lane®, These decision§ reiterated 
the view which was taken in two earlier decisions. Clore v. Theatrical Properties Lid. 
and Westby and Co., Ltd.3, and Smith and Sonv. The Assessment Committee for the Parish. 








1. L.R. (1952) 1 K.B. 290. 3. (1936) 3 All E.R. 483. 
2, (1952) 1 AÑ E.R. ae 
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of Lambeth1. Mr. S.T. Desai appearing for the appellants also relied on the decision of 
the High Court of Andhra Pradesh in Vurum Subba Rao v. The Eluru Muntciapl Couretl? 
as laying down the same proposition. That was a case in which the High Court 
held that stall-holders in the municipal market were liable to pay what was called 
rent to the municipality, were not lessees but merely licensees. The'fact, therefore, 
that a stall-holder has exclusive possession of the stall is not conclusive evidence of 
his being a lessee. If, however, exclusive possession to which a person is entitled under 
an agreement with a landlord is coupled with an interest in the property, the agree- 
ment would be construed not as a mere licence but as a lease. oe Associated Hotels 
of India Lid. v. R. N. Kapoor®), In the case before us, however, while it is true that 
each stall-holder is entitled to the exclusive use of his stall from day to day it is clear 
that he has no right to use it as and when he chooses to do so or to sleep in the stall 
during the night after closure of the market or enter the stall during the night after 
11-00 P. m. at his pleasure. He can use it only during a stated period every day and 
subject to several conditions. These circumstances, coupled with the fact that the 
responsibility for cleaning the stalls, disinfecting them and of closing the market in 
which the stalls are situate is placed by the Act, the Regulations made thereunder 
and the licence issued to the landlords is on the landlords would indicate that the . 
legal possession of the stalls must also be deemed to have been with the landlords 
and not with the stall-holders. The right which the stall-holders had was to the ex- 
clusive use of the stalls during stated hours and nothing more, Looking at the matter 
in a slightly different way it would seem that it could never have been the intention 
of the parties to geant anything more than a licence to the stall-holders. The 
duties cast on the landlord by the Act are onerous and for performing those duties 
they were entitled to free and easy access to the stalls. They arc also required to see 
to it that the market functioned only within the stated hours and not beyond them 
and also that the premises were used for no purpose other than of vending comestibles. 
A further duty which lay upon the landlords was to guard the entrance to the market. 
These duties could not be effectively carried out by the landlord by parting with 
possession in favour of the stall-holders by reason of which the performance by the 
landlords of their duties and obligations could easily be rendered impossible if the 
stall-holders adopted an unreasonable attitude. If the landlords failed to perform 
their obligations they would be exposed to penalties under the Act and also stood 
in danger of having their licences revoked. Could in such circumstances the land- 
lords have ever intended to part with possession in favour of the stall-holders and 
thus place themselves at the mercy of these people? Weare, therefore, of the opinion 
that the intention’ of the parties was to bring into existence merely a licence and not 
a lease and the word ‘ rent’ was used loosely for ‘ fee’. 


Upon this view we must allow the appeal, set aside the decree of the High Court 
and dismiss the suit of the respondents in so far as it relates to reliefs (ii) (e), J) 
and (g) granted by the High Court against the appellants are concerned. So far 
as the remaining reliefs granted by the High Court are concerned, its decree will 
stand. Inthe result we allow the appeal to the extent indicated above but in the 
particular circumstances of the case we order costs throughout will be borne by,the 


parties as incurred. 





K.S. Appeal allowed in part. 
1. (1882-88) 10 Q.B.D. 327 at 330. 3. (1960) 1 S.C.R. 368. 
2. LLR. ({956) A.P. 515 at pp. 520-524, 
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THE SUPREME COURT OF INDIA. 
PRESENT:—K. SUBBA Rao, J. C. SHAH AND S. M. SIKRI JJ. 


Commissioner of Income-tax, Madras .. Appellant* 
Ve 
` The Kumbakonam Mutual Benefit Fund, Ltd. .. Respondent. 


Income-tax Act (XI of 1922), sections 3, 10, 66—Jncome—Mutuality—Berefit Fund—Deposits and 
doans restricted to da lea lara 4 not restricted to depositors or borrowers—Participation of all members 
in Fumd’s surplus receipts—Surplus, taxable income. 


Practice—High Court—Costs of Reference—Institution free deposited by assessee—Refund, whether can be 


A Mutual Benefit Fund, mcorporated under the Companies Act of 1882, limited by shares, 
scarried on business in banking restricted to its shareholders. Recurring deposits were obtained from 
members and returned with interest. Loans were advanced to members only. Out of the interest 
realized by the Fund on the loans which constitute the main income, interest on the recurring deposits 
are paid, and also the other outgoings and expenses of management, and the balance is divided among 
the members pro rata according to their share-holdings after making provision for eserves etc. The 
3 Iders who are entitled to participate in the profits need not have either taken loansor have 
‘made recurring deposits. The Income-tax O held that the entire surplus of the Fund was 
assessable as that of a banking concern under section 10 of the Income-tax Act. This was confirmed 
by the Appellate Assistant Commissioner and the Tribunal in appeal. The High Court, on Refe- 
rence, applied Style’s Gase (1889) L.R. 14 A.C. 381, and held that the income was not assessable. 
‘On appeal under a certificate of fitness, 

Held : The essence of mutuality lies in the return of what one has contributed to a common fund. 
All the contributors to a common fund must be entitled to participate in the surplus and all the parti- 
cipators in the surplus must be contributors to the common fund ; in other words there must be 
complete indentity between the cont.ibutors and the participators.The profits of such an association 
will not be assessable to tax. But if profits are distiibuted to shareholders as shareholders the principle 
-of mutuality is not satisfied. 

A sharcholder in the assessee company is entitled to poe pe in ‘the profits without 
contributing to the funds of the company by taking loans. He is’entitled to receive his dividend as 
Jong as he holds a share. He has not to any other condition. His position is no way different 
from a shareholder in a bankmg company, limited by shares. Indeed the position of the assessee is 
not different from an ordinary bank except that it lends money to and receives osits from its 
sharcholders. This does not by itself make its income any the less income from iness within 
section 10 of the Act. _ | 

The High Court has no power to direct a refund of the institution fee deposited in the 
Reference. But the High Coust can, if they so deem fit in a particular case, assess the costs in 
#uch a manner as to include the sum of Rs. 100 deposited as Reference fee. 


- Appeals from the Judgment and Order dated 20th October, 1960 of the Madras 
High Court in Case Referred No. 78 of 1956. 


K. N. Rajagopal Sastri, Senior Advocate (R. N. Sachthey, Advocate, with him), 
for Appellant. 


R. Kesava Iyengar, Senior Advocate (M. S. K. Iyengar and Krishna Pillai; 
Advocates, with him), for Repondent. : 


The Judgment of the Court was delivered by 


Sikri, J-—The respondent, the Kumbakonam Mutual Benefit Fund Ltd., 
hereinafter referred to as the assessee, is a company incorporated under the Indian 
‘Companies Act, 1882, limited by shares, Since 1938, the nominal capital of the 
assessee is Rs. 33,00,000 divided into shares of Re. 1 each. It carries on banking 
business restricted to its shareholders, i.e., the shareholders are entitled to partici- 
pate in the various recurring deposit schemes of the assessee or to obtain loans on 
security. The Statement of the Gase describes the working of the assessee thus: 

Recurring deposits are obtained from members for fixed amounts to be contributed monthly 
dy them for a fixed number of months as stipulated at the end of which a fixed amountis returned 
to them according to published tables. The amount so returned will cover the compound interest 
-of the period. These recurring deposits constitute the main source of funds of the assessee for 
advancing loans. Such loans are restricted only to members who have, however, to offer substantial 
security, therefor, by way of either the paid-up value of their recurring deposits, if any, or immo- ` 
wable properties, within the Tanjore District. : g 


tt 








* C.As. Nos. 637 to 644 of 1963. - 7th May, 1964. 
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Out of the interest realised by the assessee on the loans which constitute its main income in- 
terest on the recurring deposits aforesaid are paid as also all the othér outgoings and expenses of 
Management and the balance is divided among the members pro rata according to their share- 
holdings after making provision for reserves, etc., as required by the Memorandum of Articles afore- 
said. The shareholders who are thus entitled to participate in the profits need not have either 
taken loans or have made recurring deposits.” 

The Income-tax Officer assessed the entire profits for eight years from 1946-47 
to 1953-54. In a detailed and closely reasoned order, dated 29th February, 1952, 
which is part of the Statement of the Case, passed in respect of the assessment year 
1947-48, the Income-tax Officer held that New York Life Assurance Company v. 
Styles1, did not apply to the facts of this case. He distinguished Styles Case? 
thus : - 

“Whereas the New York Life Assurance Company paid to its members whatit had saved, the 
assesseo fund pays to its members what it has earned. A older in the New York Life Assurance 
Company did not get back anything more than what he contributed, a shareholder of the Kumba-: 
konam Mutual Benefit Fund does on the other hand get more than what he contributes. 
A fixed depositor gets back on maturity of the deposit not only the amount he deposited but also 
the interest thereon. A recurring depositor who pays, saya rupee each month for eighty-six months- 
does not get back Rs. 86 only, or something less, but Rs. 100, the balance of Rs. 14 representing the 
interest on his deposit. What is returned to him is not a mere refund and there is no question here, | 
as in the case of the New York Life Assurance Company, of his contributing money for a common 
purpose and getting back that much of his contribution as is not for the common purpose. 
From the point of view of the individual member, an investment in the assessee fund is just like any: 
other lucrative investment and his primary object in investing his money with the fund is the income 
which comes to him in the guise of interest or dividend.” 

Relying on Rowlatt, J’s, observations in Thomas v. Richard Evans Co., Ltd.? that 


‘it does not come back to them as purchasers, or customers: it comes back to them as shareholders. 
upon their shares’ 


the Income-tax Officer held that 


“ the profits made by the fund belong to them as shareholders and not as borrowers from: 
the rng or in tho capacity of individuals who have in any way utilised the facilities afforded by the- 
Fun 


He further held that 


“ there should firstly be a common fund and then it must be proved that the contributors- 
to this common fund and the participators in the surplus are one and the same. As far as I can 
see, there is no common fund in this case._ The income of the assessee is derived from interest on. 
loans lent to its members, interest on Government securities, rents from property, etc., and it is 
distributed to the members either in the shape of guaranteed interest or dividends or both. As 
far as the allegedly “ mutual ” transactions of the assessee are concerned, the contributors to the 
income of the company are those members who have borrowed from the assessee and paid interest 
on their borrowings. If the requirement of the complete identity between contributors and parti- 
eon i to be satisfied, then the above contributors should also be entitled to participate: 
in the profits.” : 

He further pointed out that a shareholder may not hold any deposit with the 
fund and may not utilise the borrowing facilities afforded by the fund but may be: 
content to receive such dividend as.is declared. 


The Appellate Assistant Commissioner, on appeal, upheld the order of the 
Income-tax Officer. It was urged before him, inter alia that the decision in the case 
of Board of Revenue, Madras v. The Mylapore Hindu Permanent Fund Ltd*. applied’ 
to the facts because the capital was also fluctuating in this case. He however held ‘that. 
it was not a case of fluctuating capital but only a steady increase of capital. He- 
further held that a shareholder need not be a subscriber to the fixed or recurring de- 

sits, ae a shareholder may not participate in the interest earning if no dividend 
1s declared. 


On further appeal, the Income-tax Appellate Tribunal held as follows : 


“ The fund’s claim that it is in reality a mutual benefit society is untenable. The cardinal re- 
quirement is that all the contributors to the common fund must be able to participate in the surplus 
and that allethe participators in the surplus must be contributors to the common fund. In other 
words, complete identity between the contributors and the participators is essential. 


_. Firstly, there is no common fund. Secondly, the shareholders may or may not receive a. 
- dividend. But those shareholders who contribute to the recurring deposits of various duration. 





1. (1889) 14 A. C. 381 : 2 T.C. 460 (ELL). 3, (1924) LL.R. 47 Mad. 1. 
2. L.R. (1927) 1 K.B. 33 : 11 T.C. 790. 
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onie aranteed interest. The persons who contribute to the income of the company are these 
olders who borrow from the appellant and pay interest on their borrowings. Out of the in- 
come so derived, the guaranteed interest to the shareholders who make monthly deposits, receive 
guaranteed interest but the shareholders who do not contribute monthly deposits may or may not 
receive any dividend. Thus, the complete identity between contributors and participators does not 
exist. The nature of the business of the appellant is that of ordinary banking though the business 
is restricted to 1ts members or shareholders'only. This restriction does not in the least take the in- 
come of the appellant out of the purview of the charging sections of the Act. In our opinion, the 
Income-tax authorities were right in treating the appellant as a banking concern.” 

The Appellate Tribunal, however, stated a consolidated case in respect of the 
assessment years, 1946-47 to 1953-54, and referred the following questions to the 
High Court : 

“ (1) Whether there were materials for the Tribunal to hold that the assessee is a banking 
concern assessable, under section 10 for all the assessment years and not exempt. 


(2) If the answer to the above question is in the affirmative and against the assessee, whether 
the payments to the non-recognised provident fund by the assessee for the six years of assessment 
1946-47 and 1948-49 to 1952-53 are allowable deductions under aity provisions of the Act.” 

_ We are here only concerned with Question No.1. The High Court, for reasons 
whigh will be shortly stated, answered, the question in the negative, and awarded costs 
Rs. 250. It further ordered the refiind to the assessee of the institutior fee of Rs. 100 
for each of the References “‘ as part of the costs to which as successful assessee it 
will be entitled to.” 


The High Court, after a review of the cases cited before it, came to the conclusion 
that the assessee satisfied the conditions necessary for the applicability of Style's’ 
case*, According to it, the facts that the benefits of the association are available 
only to members thereof and no non-member can participate in the benefits, and: 
that the profits that arise from this mutual trading are the result of the interest col- 
lected from members who take advantage of the loans offered by the Fund and also 
of the default interest paid by members who delay payment of recurring deposits, 
and that the ‘ profit’ after payment of interest to depositors and after meeting the 
other expenses of administration of the fund are available for distribution among: 
eae body of the members, showed’ that there was complete mutuality.- It 

eld that: i 
“ what is accordingly required is that both the right to contri i 
must be available to an identical body and it is not ee pee ate ee 
oe ho can be allowed to participate. That this test is also satisfied in the present case is beyond 
question. - 

ie this test which is attacked as unsound by. the learned Counsel for, the 
appellant. o, o; l i i 

The High Court certified the cases as being fit for appeal to this Court, under 
section 66-A (2) of the Indian Income-tax Act, and the appeals are, now before 
us for disposal.. 


The question that arises in this caseis whether the Styles’ case! covers the facts. 
of this case, In other words, to use the language, of Lord Macmillan in Municipal 
Mutual Insurance Ltd. v. Hills, has the cardinal requirement, namely, that all the 
contributors to the common fund must be entitled to participate in the surplus and 
that all the participators in the surplus must be contributors to the common fund ; 
in other words, there must be complete identity between the contributors and the 
participators been satisfied ? . l 

Most of the cases, both English and Indián, bearing on the point under discus- 
sion, were reviewed by this Court in Commissioner of Income-tax v. Royal Western 
India Turf Club Ltd.*, and this relieves us of the task of reviewing all of them 
again. We will, however, shortly deal with those in which companies limited by 
shares were concerned, for they stand on a slightly different footing from companies 
limited by guarantee. ; : 


Although the facts in the ‘Royal Western.India Turf Club, Case® were different, . 
this Court laid down the following : : 





1. (1889) L. R. 14 A.C. 38152 T.C, 460. 3. (1953) S.C.J. 739 : (1953) 2 M.L.J. 828 : 


2. 16 T.C. 430. (1954) S.CLR. 289, ‘ 


= 
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BE s plc e eee one can make a profit out of himself is true enough, but may in its appli- 
cation easily lead to confusion. There is notbing per se to prevent a company from making a profit 
out of its own members. Thus a railway company which earns profits by carrying passengers may 
also make a profit by carrying its sh olders or a oe company air ater a profit out of its 
trading with its members besides the profit it makes from the general public which deals with it but 
that profit belongs to the members as shareholders and does not come to them as persons who 
‘had contributed them. Where a company collects money from the members and applies it for their 
benefit not as shareholders but as persons who put up the fund the company makes no profit. In 
such cases where there is identity in the character of those who contribute and of those who parti- 
cipate in the surplus, the fact of incorporation may be immaterial and the incorporated company 
may well be regarded as a mere instrument, a convenient agent for carrying out what the members 
might more laboriously do for themselves. But it cannot be said that incorporation which bring 
into being a legal entity separate from its constituent members is to be disregarded always and that 
the legal entity can never make a profit out of its own members.” 


In} Dibrugarh District Club, Ltd. v. The Commissioner of Income-tax, Assam}, 
which was noticed by this Court, the Calcutta High Court distinguishing Styles’ 
case? held that the fact of incorporation could not be neglected on the facts of the 
case. In that club, out of the members of the club only 69 were shareholders and 220 
were non-shareholders, while 74 out of 445 of the shares were held by non-members 
of the club, and the profits of the club were being distributed every year as dividend ` 
to; shareholders. 


Rowlatt, J., in our opinion, correctly points out that if profits are distributed 
to shareholders as shareholders, the principle of mutuality is not satisfied. In Thomas 
vy. Richard Evans X Co.*, he observes thus : 


“ But a company can make a profit out of its members as customers, although its ra op 
‘customers is limited to its shareholders. Ifa railway company makes a profit by carrying its 
holders, or if a trading company, by trading with the shareholders—even if it is limited to trading 
them—makes a profit, that profit belongs to the shareholders in a sense, but it belongs to them 
qua shareholders. It does not come back to them as or It comes back to 
them as shareholders, upon their shares. ee oa isto collect money from 
a certain number of people—it does not matter whether they are called members of the company, or 
icipating policy holders—and apply it for the benefit of those same people, not as ahateholdens 
the company ,but as the people who subscribed it, then as I understand the New York case, there 
is no profit. o people were to do the thing for themselves there would be no profit, and the 
fact that they incorporate a legal entity to do it for them makes no difference, there is still no profit. 
This is not because, the entity of the company is to be disregarded, it is because there is no profit, 
the money being simply collected from those peo le and handed back tothem, not in the character 
o 


-of shareholders but infthe character of those w ve paidit. That, as I understand it, is the effect 
of the decision in the New York case*.” 


It seems to us that the test applied by the High Court is not sound. Itis not con- 
sistent;with the true decision in Styles’ case? as understood by this Courtan d in other 
subsequent cases. It will be noticed that Lord Macmillan clearly said that all 
participators must be contributors to the common fund and not that all participators 
must be entitled to contribute. The essence of mutuality lies in the return af what 
onejhaszcontributed to a common fund. 


Das, J.,as he then was, in the passage quoted above, in Commissioner of 
Income-tax v. Royal Western India Turf Club, Lid.*, reiterated the same idea. 


The learned{Counsel for the assessee, relying on Ihe National Association of 
Local Government Officers v. Watkins®, urged that it is not necessary that all must 
contribute to the common fund. But in that case it was an unincorporated associa- 
tion, and Finlay, J., regarded that as a matter of fundamental importance, for it 
followed from it, as held by Finlay, J., that : | 

“the property belongs to the members and it is a fallacy, as had been pointed out in several 

one at least of which was cited to me, to sayin the case of sucha club that, where a 


Cases : ; 
member orders a dinner and consumes it, there is any sale tohim. There is nota sale. Th 
fundamental thing is that the whole property is vested in the members,” ; 


He emphasizes this again when he says that : 


#1. LL.R. 55 Cal. 571: A.LR. 1928 Cal. 577. pages 822-823. 

-2. (1889) L. R. 14 A. C. 381; 2 T.C. 4, (1953) S.C.J. 739: (1953) 2 M.LJ. 
450 (BL. a 828 : (1954)S.C.R. 289. : 

3. L.R. $927) 1 K.B. 33 :11 T.C. 790 at 5. ( 18 T.C, 499. 
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“it may be that where you have a separate entity, where you have a company, ina great 
mapy cases the test is that you have to look at the subscribers, look at the participants, and see if 
they are the same. Here it seems to me lie at the root of the thing that the property was not the 
property of the Association ; it was the property of the members themselves....... 4 

Tt is this feature of the case which Chagla, C.J., failed to notice in Zsmailia Grain 
“Merchant? Association v. Commissioner of Income-tax'. 


We may now deal with the cases decided by the Madras High Court, and relied 
on by the learned Counsel for the assessee. In Board of Revenue v. The Mylapore 
Hindu Permanent Fund. Ltd.?, the Fund was registered under the Indian Companies 
Act of 1866. A shareholder subscribed one rupee per share per mensem and at the end 
of 7 years drew Rs. 102-8-0, and then he ceased to be shareholder (qua the share). 
A shareholder had to pay interest on the subscription, if not paid within the time 
prescribed by the Rules. Apart from the interest on the subscription, the Fund 
derived income from interest on loans given exclusively to its members, every one 
of them being entitled under the Rules to take loan, and occasionally from interest 
from outside investments with bank. The High Court held the Styles’ case? applied 
and also held that the income earned by the Fund by way of interest from its own 
members was not taxable under the Income-tax Act, 1918, in spite of the fact that 
such profits were divided among directors and distributed among the shareholders 
with reference to the number of shares and the number of months during which they 
had held them. But the point urged by Mr. Rajagopal Sastri was not raised before 
the High Court and the High Court was content to apply the test ‘“‘ whether the 
income comes ‘in from outside and not from within”. Butas held by the Full 
Bench in The Madura Hindu Permanent Fund, Ltd. v. The Commissioner of Income- 
tax‘, this case could not have been rightly based on Styles’ case.’ 


In The Sivaganga Sri Meenakshi Swadeshi Saswatha Nidhi, Ltd. v. The Commis- 
sioner of Income-tax*, the High Court, without adverting to doubts expressed in the 
decision in Madura Hindu Permanent Fund, Ltd.* regarding the applicability of Styles’ 
case?, which was referred to in the Statement of the Case, an without giving an 
reasons, held that the Mylapore Hindu Permanent Fnnd case? applied. : 


In Tanjore Permanent Fund v. Commissioner of Income-tax®, the High Court held 
that there was no confiict between the decision in Mylapore Hindu Permanent Fund 
case? and the Madura Hindu Permanent Fund caset. As the facts in the case were 
similar to that in Mylapore Hindu Permanent Fund case*, the High Court refused to 
re-open the question and disturb the practice, but however added that, 

“ though the term ‘ shareholder’ has been here used, we do not wish to be understood as 
aie A a these subscribers are shareholders properly so called within the meaning of the Com- 
cs ‘a ‘ 

As already pointed out, in none of these cases the point was.debated as to what 
is a ton when shareholders participate in profits as shareholders and not as 
contributors. Eos ra 


It seems to us that it is difficult to hold that Styles’ case,? applies to the facts of 
the case. A shareholder in the assessee company is entitled to participate in the pro- 
fit» without contributing to the funds of the company by taking loans. He is entitled 
to receive bis dividend as long as he holds a share. He has not to fulfil any other 
condition. His position is in no way different from a shareholder in a. banking 
company, limited by shares. Indeed, the position of the assessee is no different from 
an ordinary bank except that it lends money to and receives depdsits from its share- 
holders. This does not by itself make its income any the less income from 
business within section 10 of the Indian Income-tax Act. — 


In our opinion, the answer to the question referred to the High Court should 
be in the affirmative. The appeals are accordingly accepted, but in view of the fact 
that the Mylapore Fund case? has held the field in Madras since 1923, we do not 
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wish to burden the assessee with costs. Accordingly, the parties will bear their own 
costs throughout. ' ° 


_ A subsidiary point was raised by Mr. Sastri, that the High Court had no jurisdic- 
tion to order the refund of the Reference fees deposited by the assessee. This is true. 


But the High Court can, if they so deem fit in a particular case, assess the costs in 
such a way as to include the sum of Rs. 100 deposited as Reference fee. 


V.S. EE Appeal allowed, 


| THE SUPREME COURT OF INDIA. 
PRESENT :—K. SUBBA Rao, J.C. SHAH AND SIKRI, JJ. 


The Commissioner of ‘Income-tax, Madras © a. Appellant* | 

Ve 
A. Gajapathy Naidu, Madras, ` .. Respondent. 
___Income-tax Act (XI of 1922), section 4 (1) (b) (i)—Accrus or arise—Contract—Monsy due under— 


adopting 

-accounting—. Loss sustained under contract in prior year of account—Receipt of compensation therefor in later year 
of account—Income arises in the year of account or payment—No relation to year of contract—No_ principle 
of reopening of accounts of prior year applicable. 

During the financial Ist April, 1948 to 31st March, 1949, the assessee supplied bread to a 
Government Hospital a contract.’ The assessee maintained the accounts on the mercantile 
basis. The amounts due from the Government under the contract was credited in the accounts for 
that year and was so assessed for the assessment year 1949-50. The Government on the representation 
that the assessee had sustained a loss in respect of the contract for the year 1948-49, paid him compen- 
sation of Rs. 12,447 in the'year of account 1950-51. ‘The Income-tax Officer in the | assessment year 
1951-52 included the amount of compensation on his income, rejecting the claim of the assessee that 
since the amount related to a contract of the year 1948-49, it could be assessable for the assessment 
year 1949-50. This was confirmed by the Assistant Commissioner and the Tribunal in appeal. But 
on a Reference under section 66 (1), the High Court held that the amount was assessable, but not 
for the assessment year 1951-52. _ The Department appealed to the Supreme Court. 


- Held > The question when the right to receive an amount under a contract accrues. or arises 
depends upon the terms of a particular contract, : LA 


Under section 4 (1) (b) (i) of the Income-tax Act an income accrues or arises when the assessea 
acquires a right to receive the same. ` The meaning of the words ‘accrues? and ‘arises? cannot 
be ext so as to take in amounts received by the assessee in a later year, though the r ipt 
was not on the basis of the right accrued in the earlier year. Such amounts are in law reval ty 
the assessee only in the year when they are paid. 


The two pri cipal methods of accounting for the income, profits and gains of a business are the 
cash basis and the mercantile basis. 


The mercantile system of accountancy “‘ brings into credit what is due immediately it becomes 
legally due and before it is actually received ; and it brings into debit diture the amount for 
which a legal liability has been incurred before it is actually disbursed.” e book profits are taken 
for the purpose of assessment of tax, though the credit amount is not realized or the debit amount is 
not actually disbursed. If an income accrues within a particular year, it is liable to be assessed in the 


succeeding year. 


The Officer in profeeding to include a particular income in the assessment, should decide, if the 
assessee adopted the mercantile system of accounting, subject to the deemed provisions, when the 
right to receive the amount accrued. If the right Scenied or arose to the assessee in a particular 
accounting year he shall include the said income in the assessment of the succeeding assessment year. 
No power is conferred on the Officer under the Act, to relate back an income that accrued or arose 
in a subsequent year to another earlier year on the ground that the said income arose out of an earlier 
transaction. Nor is the question of reopening of accounts relevant in the matter of ascertaining when 
a particular income accrued or arose. gi , 


The provisions of the Indian Income-tax Act should be construed on their own terms without 
drawing any analogy from English statutes. The English decisions cannot also be applied in the 
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‘matter of construction of the provisions of the Indir 1 Income-tax net Pee aay when they have 
recewed an authoritative interpretation from the S preme Court of ia, R o 


' The amount has to be assessed in the assesament year 1951-52. 


Appeal from the Judgment and Order dated 15th March, 1960 of the Madras 
High Court in Case Referred No. 87 of 1955. 


Gopal Singh and R. N. Sachthey, Advocates, for Appellant. 
K. Rajinder Chaudhuri and K. R. Chaudhuri, Advocates, for Respondent. 


The Judgment of the Court was delivered by 


Subba Rao, J.—This appeal by certificate is preferred against the order of the 
High Court of Judicature at Madras holding that a sum of Rs. 12,447 received by 
the respondent from the Government during the accounting year 1950-51 was not 
assessable to tax for the assessment year 1951-52. 


Gajapathy Naidu, the respondent, was supplying provisions to the Government 
Stanley Hospital, Royapuram, Madras. During the financial year April 1, 1948 
to see 31, 1949, he entered into a contract with the Government for the supply 
of bread to the said hospital at the rate of Re. 0-4-6 per lb. As the respondent was 
maintaining his accounts on mercantile basis, it is common case that the amount 
due from the Government under the terms of the said contract was credited in the 
accounts of the respondent for that year. For the assessment. year 1949-50 the 
Income-tax Officer assessed the respondent to income-tax on the basis of the accounts 
so made. It appears that some time after March 31, 1949, representations were 
made to the Government for relieving the respondent from the loss sustained in the 
supply of bread to the hospital. The Government by its order dated ‘November 24, 
1950, directed payment of compensation for the loss sustained by the respondent 
in respect of the supply of bread to the hospital during the year 1948-49 under, the 
said contract. The respondent received on that account payment of Rs. 12,447 
during the year of account 1950-51. In, the assessment year 1951-52 the Income-tax 
Officer included the said amount in the assessment of that year. The assessee, inter 
alia, contended that he received the said sum in respect of the contract that was 
entered into by him with the Government during the accounting year 1948-49, 
and, therefore, it could not be included in the assessment year 1951-52. This con- 
tention was rejected by the Income-tax Officer and, on appeal, by the Appellate 
Assistant Commissioner and also, on further appeal, by the Income-tax Appellate 
Tribunal. But the contention received favour with the High Court on a Reference 
made to it under section 66 (1) of the Indian Income-tax Act, 1922, hereinafter called 
the Act. The following two questions were referred to the High Court : 


“41. Whether the sum of Rs. 12,447 is assessable to Income-tax ? 
9. If 80, whether it has been rightly assessed in the assessment year 1951-52.” 


‘On the first question the High Court held that the said amount was directly related 
to the business of the assessee and therefore, was taxable as a trade receipt. It 
answered the first question in the affirmative. No argument was raised before us on 
r of the correctness of this finding. Therefore, nothing further need be 
said about it. 


The High Court answered the second question in the negative. Its conclusion 
is based upon the following three steps : 


1, “The only right of the assessee on the date, when he supplied the bread, was to debit the 
-Government the contract rate. He was entitled to nothing further. The Government Order which 
-raised the rates, came into existence long after. Payment thereunder was ex gratia and not on the 
basis of a right. Therefore, the amount of Rs. 12,447 was not, and indeed could not have been, 

debited in the books of the assessee for the year, when the supply of bread was made to the hospital 
namely, 1948-49. Those’ accounts have been closed.” et. Gs ° f 

2. ‘But where a recei t is correlated to and 'arises out of a commercial transaction between 
‘the parties, the right or labili ity should be deemed to have been established in the past accounting 
period. That principle is based not on any theory of accrual,. because there was no legal right - 


, 


_ t Reported in (1961) 1 M.L.J. 48. 
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existing then ; but being correlated to the transaction, it should properly belong t and the 
account should be re-opened when the payment came in.” sae 


e@ 
3. “ Being a receipt of an earlier year, the amount could not be included in the assessment 
for the year 1951-52.” i 


On the said reasoning the High Court held that though in fact the right to receive 
the amount did not accrue during the accounting year 1948-49, it should be deemed 
to have related to the year of contract in respect whereof the amount was paid. The 
Commissioner of Income-tax has preferred the present appeal against the said. order 
of the High Court. 


Learned Counsel for the Revenue contended that the High Court misdirected 
itself on the basis of English decisions and that on its finding that the amount accrued 
to the assessee only during the accounting year 1949-50 it should have held that the 
Income-tax Officer had correctly included it in theassessee’s income for the year 1950- 
51. Learned Counsel for the respondent argued that the said amount was paid in 
of the contract entered into between the assessee and the Government and, therefore, 
the said amount should properly belong to the accounting year 1948-49, and should 
not have been included in the assessment of the year 1951-52. To sustain his l 
argument he relied upon certain English decisions referred to by the High Court 
which held that in such circumstances the relevant account of the year when the 
amount was due under the contract could be re-opened and the additional amount, 
though an ex gratia payment, could be included therein. 


With great respect to the learned Judges of the High Court we must point out 

that the decision of the High Court is deflected by its reliance on English decisions 
delivered under circumstances peculiar to that country and on the construction of 
provisions which are not in pari materia with the provisions obtaining in India. 
The observations made by this Court in Commissioner of Income-tax v. Vazir Sultan 
& Sons, may usefully be restated : 
. “While considering the case-law it is necessary to bear in mindthat the Indian Income-tax Act 
is not in pari materia with the British Income-tax Statutes, it is less elaborate in many ways, subject 
to fewer refinements and in arrangement and language it differs greatly from the provisions with 
which the Courts in England have had to deal. Little help can therefore be gained by attemp- 
ting to construe the Indian Income-tax’ Act in the light of decisions bearing upon the meaning of 
the Income-tax legislation in England. But on analogous isions, fundamental con and 
general principle unaffected by the specialities of the English me-tax Statutes, English authorities 
may be useful guides,”’- ’ 


The-caution administered by this Court shall always be borne in mind in con- 
struing the provisions of the Indian Statute. The provisions of the Indian Income-tax: 
Act shall be construed on their own terms without drawing any analogy from: 
English statutes whose terms may superficially appear to be similar but on a deeper 
scrutiny may reveal differences not only in the wording but also in the meaning a 
particular expression has acquired in the context of the development of law in that 
country. 


The problem raised before us can only be answered on the true meaning of the 
express words used in section 4 (1) (b) (i) of the Act. It reads : : 

“ Subject to the provisions of this Act, the total income of any previous year of any person: 
includes all income, profits and gains from whatever source derived which— 

if such person is resident in the taxable territories during such year,— 

accrus or arise or are deemed to accrue or arise to him in the taxable territories during suck 
year.” aa ` - : 

We are not concerned in this case with the expression ‘“‘deemed to accrue or arise 
to him ”, as that expression refers to cases set out in the Statute itself introducing 
a fiction in respect of certain incomes. In regard to the question, when and whether 
an income accrues or arises within the meaning of the first part of the said clause, 
we have a decision of this Court which has clearly enunciated the principles underlying 
the said expression : that is the decision in E. D. Sassoon & Company, Ltd. v. 
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The Commissioner of Income-tax, Bombay City!. In that decision this Court accepted 
thetlefinition given to the words “‘ accrue ” and “‘ arise ” by Mukerji, J.,.in Rogers 
Pyatt Shellac & Co. v. Secretary of State for India®, which is as follows : 


A eb tloaaes both the words are used in contradistinction to the word ‘ receive’ and indi-- 
cate a right to receive. They represent a stage anterior to the point of time when the income becomes. 
receivable and connote a character of the income which is more or less inchoate.” 

Under this definition accepted by this Court, an income accrues or arises when 
the assessee acquires a right to receive the same. It is commonplace that there are 
two principal methods of accounting for the income, profits and gains of a business ; 
one is the cash basis and the other, the mercantile basis. The latter system of 
accountancy. 

« brings into credit what is due immediately it becomes legally due and before it is actual” 
received; and it brings into debit expenditure the amount for which a legal liability has been 
incurred before it is actually disbursed”’. 

The book profits are taken for the purpose of assessment of tax, though the credit 
amount is not realized or the debit amount is not actually disbursed. If an income 
_acerues within a particular year, itis liable to be assessed in the succeeding year. When 
does the right to receive an amount under a contract accrue or arise to the assessee 
i.e., come into existence ?°That depends upon the terms of a particular contract. 
No other relevant provision of the Act has been brought to our notice—for there 
is none which provides an exception that though an assessee does not acquire a 
right to receive an income under a contract in a particular accounting year, by some 
fiction the amount received by him in a subsequent year in connection with the 
contract, though not arising out of a right accrued to him in the earlier year, could 
be related back to the earlier year and made taxable along with the income of that 
year. But that legal position is sought to be reached by a process of reasoning which 
found favour with English Courts. It is said that on the basis of proper commercial 
accounting practice, if a transaction takes place in a particular year, all that has 
accrued in respect of it, irrespective of the year when it accrues, should belong to the 
year of transaction and for the purpose of reaching that result, closed accounts 
could be re-opened. Whether this principle is justified in the English law, it has no 
place under the Indian Income-tax Act. When an Income-tax Officer proceeds to 
include a particular income in the assessment, he should ask himself, inter alia, two 
questions, namely, (i) what is the system of accountancy adopted by the assessee 7 
and (ii) if it is mercantile system of accountancy, subject to the deemed provisions, 
when has the right to receive that amount accrued ? If he comes to the conclusion 
that such a right accrued or’arose to the assessee in a patticular accounting year, he 
shall include the said income in the assessment of the succeeding assessment year. 
No power is conferred on the Income-tax Officer under the Act, to relate back an 
income that accrued or.arose in a subsequent year to another earlier year on the ground 
that the said income arose out of an earlier transaction. Nor is the question 
of re-opening of accounts relevant in the matter of ascertaining when a particular 
income accrued or arose. Section 34 of the Act empowers the Income-tax Officer 
to agsess the income which escaped assessment or was under-assessed in the relevant 
assessment year. Subject to the provisions of the section and following the pro- 
cedure perscribed thereunder, he can include the escaped income and re-assess the 
assessee on the basis of which the earlier assessment was made. So too, under sec- 
tion 35 of the Act, Officers mentioned therein can rectify mistakes either of their own 
motion or when such mistakes are brought to their notice by a party to the proceedings. 
For that purpose the correct item may be taken into consideration in the matter 
of assessment. But strictly speaking even in those cases there is no re-opening of 
the accounts of the assessee, but a re-assessment is made or the mistake is corr 
on the basis of the actual income accrued or received by the assessee. We do not 
see any relevancy of the question of re-opening of accounts in considering the- 
question when an assessee acquired a right to receive an amount. 


- 
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We shall now proceed to notice some of the decisions cited at the Bar. J. P. 
Hall & Co. v. The Commissioners of Inland Revenue1, is a decision of the Court of 
Ap under section 38 of the Finance (No. 2) Act, 1915 (5 and 6 Geo. V, c. 89) 

ing with excess profits duty. There it was held that for the purpose of Excess 
Profits Duty, the profits from the contracts for the purchase and sale of the control 
gear arose to the appellant-company in the accounting years in which the gear was 
actually delivered and not in the pre-war period ending the 30th June, 1914, in which 
the contracts were made. The price of the control gear in that case was increased 
later without there being any contractual obligation but purely by a voluntary act 
of the purchaser. Though the additional amounts accrued to the assessee in a later 
year, it was regarded as analogous to a trade debt due in respect of the trading opera- 
tion of the earlier year. On that principle the accounts were re-opened in aie: to 
bring the increase into profits of the assessee in the year of transaction. This decision 
was accepted and extended in Severne (H.M. Inspector of Taxes) v. Dadswell*®. As this 
decision is the basis for the High Court’s view, we shall give its facts in some detail. 
The respondent therein was granted a licence to mill flour in October, 1941, and 
‘carried on the trade of flour milling until September, 1945. As he had not been a 
miller at the outbreak of war, he was not entitled to the benefit of a remuneratfon - 
agreement whereby millers were compensated by the Ministry of Food for losses 
incurred under war-time arrangements for the purchase of wheat and sale of flour. 
Having, however, been informed by the Ministry in 1943 and twice later that the 
remuneration of millers who had begun milling during the period of control was 
‘under consideration, he made a claim in 1949 on the same basis as that laid down in 
the remuneration agreement and received payments in settlement. The respondent 
contended that the sums received in 1949 were not trading receipts but ex gratia 
payments, and alternatively, that they were received after the cessation of his trade 
and that if there was a debt arising to the trade at the date of cessation its value at 
that date was nil. The Court held that the said payments were ex gratia ; and it 
further held that, if on the discontinuance of a trade payment for work already done 
in a year had not been finally settled, accounts for that year could ‘be re-opened so 
as to bring in a gratuitous payment for such work made in a subsequent year. This 
judgment certainly supports the respondent. Though it could be distinguished ‘on 
the ground that in that case it was found that the payment for the work already done 
had not been finally settled whereas in the present case there is nothing on the record 
to disclose that it was not finally settled, we would prefer to base our conclusion 
on the ground that we cannot extend the meaning of the word “‘ accrue ” or “‘ arise ” 
in section 4 (1) (b) (i) of the Act so as to take in amounts received by the assessee in 
a later year, though the ‘receipt was not on the basis of the right accrued in the 
earlier year. Such amounts are in law received by the assessee only in the year 
‘when they are paid. We cannot apply the English decisions in the matter of construc- 
tion of the provisions of the Indian Act, particularly when they have received an 
authoritative interpretation from this‘Court. In this view, it is not necessary to 
consider further English decisions cited by learned Counsel for the respondent in 
support of his contention. Before a Division Bench of the Allahabad High Court 
in Commissioner of Income-tax, U.P. and V.P. v. Kalicharan Jagannath®, when a 
similar question arose, learned Counsel appearing for the Revenue relied upon the 
said English decisions, but the High Court, rightly, refused to act on them on the 
ground that they were not relevant in interpreting section 4 of the Indian Income-tax 
Act. It further made an attempt to distinguish those decisions on grounds. based 
upon the alleged difference in the scope of the provisions of the respective countries. 
It was said that under the relevant English Act the excess profits duty was payable 
on computation of profits arising from a trade or business in different chargeable 
accounting, periods and, therefore, the emphasis there was more upon the carrying 
on of the trade within the chargeable period than on the income accruing during 
‘that period. But we do not propose to express our view on this aspect of the 
en Ce, eS. . nn aa aaa 

1, L.R., (1921) 3 K.B. 152 :90 LJ.K.B. 2. (1954) 3 AILB.R.241 35. T.C. 649. 
1229 : 37 T.L.R. 744(C.A.) : 12 T.C. 382. 3. KER 41 LT.R. 40. f 
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question, as the relevant sections of the English Acts have not been placed before 
‘us.* The learned Judges, after having rightly refused to rely upon the English deci- 
sions, construed the provisions of the Indian Statute. There during the accounting 
period Ist April, 1945 to 31st March, 1946, the assessee entered into a contract with 
and supplied fruits and bullock carts to, the Military Authorities at two different places 
at rates fixed ‘by the agreement. The assessee incurred a loss and he submitted a 
petition for review under the terms of the agreement. On 6th November, 1947, the 
Military Authorities sanctioned the payment of an additional sum which was paid to 
the assessee on 17th and 24th February 1948. The Income-tax Department sought to 
include this additional sum in the assessment for the accounting year 1945-46. The 
High Court held that until the order of review the only right that the assessee had 
was to claim the money payable at the rates laid down in the agreement itself and that 
the additional amount became payable to the assessee not by virtue of any right con- 
ferred by the agreement, but because of the order passed in review directing the pay- 
ment of the amount and thus creating a right to this amount in favour of the assessee. 
As the right to receive the payment of the additional sum arose after the closing of 
the accounting year 1945-46, the High Court proceeded to hold that the income did . 
-not accrue or arise to the assessee in the accounting year. It may be pointed out 
that in that case the original agreement gave a right to apply for review and notwith- 
standing that fact the Court held that the additional payment could not be held to 
have accrued during the accounting year. For the reasons already stated, by us, 
we are entirely in agreement with the view expressed by the Allahabad High Court. 


In the result, we hold that the High Court in the present case should have 
answered the second question referred to in the affirmative. The order of the 
High Court is set aside and the appeal is allowed with’ costs. 





V.S. Appeal allowed. 
THE SUPREME COURT OF INDIA. 
PRESENT :—K. SUBBA Rao, J.C. SHAH AND ‘S. M. SKRI,JJ. 
The Commissioner of Income-tax, Madras .. Appellant* 
v. a 
A. Krishnaswami Mudaliar and others =~ | _ ++ Respondents. 


Income-tax Act (XI of 1922), sections 66, 10, 12 and 13—Reference—Business profits—Incoms-tax 
Officer—Value of yan Sette added to profits as returned— Appeal —Only plea of assesses, quantum of esti- 
matton—Question of ion of stock in computation of business profit on the basis of change of method of 
accounting—Not a question arising from order of Tribunal. = 

Closing stock—Business profits—Method of accounting—Cash or Mercantile—Valuation of closing stock 
in either case, essential—Officer not bound by statemsnt of account furnished by assesses. 


s 
The assessee, a firm constituted in December, 1947, purchased the exploitation rights in a cinema- 
tograph film for a sum of lakh of rupees and for a period of four years. For the assessment year 1949- 
‘50, the previous year being the period 25th December, 1947, to 2nd August, 1948, the firm filed a 
voluntary return showing a profit. The assessee maintained the accounts in the cash basis and the 
æxces9 of total receipts over the cost of eons reat the film less expenses was shown as the profit. On 
15th August, 1948, one of the partners sold his half interest in the assets of the firm for Rs. 2,000 to 
another partner and retired. The Income-tax Officer in the view that the true profits of the firm 
could not be computed without valuing the stock-in-trade, estimated the value of unexpired exploita- 
tion rights at Rs. 65,000 and added the sum to the profit already shown in the return. In appeal to 
the Appellate Assistant Commissioner and further appeal to the Tribunal, the plea of the assessee 
was confined to estimation of the value of unexpired exploitation rights. The Tribunal reduced the 
valuation. In Reference proceedings under section 66 (2) of the Act, the High Court answered the 
question, ‘Whether the Tribunal was justified in applying the Proviso to section 13 of the Act and in 
ing the assessment on a mercantile basis of accounting?’ in the negative and. in favour of the 
assessee. The Department appealed, with Special Leave, to the Supreme Court. ais 


. Held, It cannot be held that because the agssessee had maintained his accounts in the cash system 
it was not open-to the Income-tax Officer to add to the receipts from the business the value of the stock 
in-trade at the end of the year for the purpose of properly deducing the profits of the business for the , 
gear in question. _ ; ES 
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The Income-tax Officer held in the order of assessment that the assessee firm had not made a 
stock valuation of the film and had merely taken the excess collection over the purchase value and had 
submitted its return of income on that basis. No express order was recorded by him that in his opinion 
the income, profits or gains of the business could not properly be deducted from the method of account- 
ing employed by the Aa but it is implicit in what 1s stated by him that without valuation of the un- 
PREAS exploitation rights the profits of year of account could not be computed. In appeals to the 
Appellate Assistant Commissioner and the Tribunal the only plea raised by the assessee was that the 
Officer had erred in estimating the value of the unexpired exploitation rights. The'Tribunal partially 
accepted the plea and reduced the value. No question of the regularity of the proceedings of the Officer 
by the adoption of the mercantile system of accounting and by the application ofthe Proviso to section 
13 of the Act would arise from the order of the Tribunal. 


Section 13 of the Act only deals with the computation of income, profits and gains for the purposes 
of sections 10 and 12 and does not purport to enlarge or restrict the content of taxation income, profit 
and gains under the Act. Where in the opinion of the Income-tax Officer the income, profits and gains 
cannot properly be deduced from the method of accounting adopted by the assessee, it 1s open to him to 
compute the mcome upon such basis in such manner as he may determine. The section does not 
compel the Officer to accept a felance sheet of cash receipts and outgoing prepared from the books of 
account; he has to compute the] icome in accordance withjthe method of accounting regularly employed 

the assessee. But whatever ethe method of accounting cash basis or mercantile basis, in the case of 
a trading venture, for computing the true profits of the year the stock-in-trade must be taken into ac- 
count. j ° 

Under the Act for the p of assessment each year is self-contained unit and if out of the receipts 
the cost of the film was to be deducted in the absence of an entry crediting the value of the asset at the 
end of the year for arriving at the income or the profit of the firm would either wholly or substantially 
be absored in the amortization of the capital value of the asset. The result of the accounting would 
therefore give a false picture of the partnership, however lucrative the business may in reality be. 


. 


ioe by Special Leave from the Judgment and Order dated 2nd February, 
1960, of the Madras High Court in Case Referred No. 1 of 1955. 


R. Ganapathy Iyer and R. N. Sachthey, Advocates, for Appellant. 


S. Narayanaswamy and R. Gopalakrishnan, Advocates, for Respondents 
Nos. 1 and 3 to 6. l 
The Judgment of the Court was delivered by 


Shah, J—The respondents are a firm constituted under a deed dated 12th Decem- 
ber, 1947, The firm originally consisted of three partners : K. N. Damodara Mudaliar, 
A. Krishnaswami Mudaliar and V. Thangaraja Mudaliar. K. N. Damodara Mudaliar 
acquired for the firm for Rs. 1,00,000 the exploitation rights which were to enure 
for four years in a cinematograph film ‘‘ Apoorva Chinthamani’’ for the North 
Arcot, the South Arcot and the Chingleput Districts and for Pondicherry. For the 
period, 25th December, 1947 to 2nd August, 1948, which was “‘the previous year” cor- 
responding to the assessment year 1949-50 the firm filed a voluntary return declaring 
that Rs. 28,643 were earned by the exploitation of the film. In the statement sub- 
mitted by the firm the total receipts credited in the firm’s books were Rs. 1,46,84% 
and against that amount were debited Rs. 18,206 as expenses and Rs. 1,00,000 as 
the amour disbursed for acquiring the exploitation rights. Thereby in the computa- 
tion of the profits of the business, the firm debited the amount paid for acquiring 
the rights of exploitation of the film, but did not take credit for the value of the 
unexpired exploitation rights at the end of the “‘previous year”. On 15th August, 1948, 
a deed of dissolution of the partnership was executed, and Damodara Mudaliaf sold 
with effect from 6th August, 1948, his half interest in the assets of the partnership to 

.Krishnaswami Mudaliar for Rs. 2,000 and retired from the partnership. On 
27th August, 1948, a trial balance-sheet of the firm’s books of account was prepared 
showing a cash balance of Rs. 190-12-4, a debit against Krishnaswami Mudaliar for 
Rs. 2,641-8-8 and credits in favour of Damodara Mudaliar and Thangaraja Mudaliar 
respectively for Rs. 1,888-2-11 and Rs. 944-2-1. Thereafter Krishnaswami Mudaliar, 
Thangaraja Mudaliar and V. S. Lakshmanan (an outsider) formed themselves into: 
another partnership to exploit the film for the unexpired period. From this partner- 
ship Krishnaswami Mudaliar retired on 22nd February, 1949, agreeing to receive 
Rs. 12,000 for his sixteenth share in the assets of the firm on the date of retirement. 


In the assessment of the respondent firm for the year 1949-50 the Second Addi- 
tional Income-tax Officer, Vellore, declined to accept the statement of account that 
the firm had earned till 2nd August, 1948, a net profit of only Rs. 28,643 as truly 
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representing the profits of the firm. He observed that “ no stock valuation of the 
picture has been taken but only the excess collection over purchase value has- been 
returned,” indicating thereby that in his view from the statement of account which 
omitted to include at the close of the year the value of the rights in the film for the 
unexpired period the profits of the firm could not properly be deduced. The Income- 
tax Officer estimated the value of the rights for the unexpired period of exploitation 
to which the firm was entitled on 2nd August, 1948 at Rs. 65,000 and computed the 
net profits of the firm as an unregistered firm at Rs. 93,642 and assessed income- 
tax and super-tax payable by the firm on that footing. 


In appeal by the firm to the Appellate Assistant Commissioner, the correctness 
of the estimated value of the exploitation rights of the film, at Rs. 65,000 was alone 
challenged and it was submitted that the sum of Rs. 4,000 was the true value of 
the assets at the end of the previous year, Damodara Mudaliar the retiring partner 
having relinquished his rights representing half share for Rs. 2,000 only. The Appel- 
late Assistant Commissioner rejected the contention, holding that the valuation 
of the exploitation rights for the unexpired period in the deed of dissolution dated 
15th August, 1948, was “dictated by extra-commercial considerations ”’, and confirm- 
ed the valuation of Rs. 65,000 made by the Income-tax Officer. Even in appeal to the 
Income-tax Appellate Tribunal, Madras, the respondent firm merely contended that 
the valuation of the exploitation rights for the unexpired period was excessive. The 
Tribunal partially upheld the plea, and reduced the valuation to Rs. 40,000 as on 
2nd August, 1948, and directed modification of the assessment on that footing. 


Pursuant to an order issued by the High Court of Madras in a petition under 
section 66 (2) the Tribunal stated the case and referred the following question : 


“ Whether on the facts and circumstances of this case the Tribunal was justified in applying 
the Proviso to section 13 of the Income-tax Act and in confirming the assessment on a mercantile 
basis of accounting.” 


The High Court held that it was open to the assessce to maintain accounts 
according to a recognised system of accounting and the assessee having adopted the 
cash system of accounting, and the Tribunal having assigned no reasons for discarding 
that system in the computation of the profits, the Tribunal was in error in making the 
ewe on the basis of the mercantile system of accounting. The High Court 
-observed : 


The High Court accordingly answered the question referred in the negative. 
Against the order, with Special Leave, this appeal is preferred. 


The question to be determined in this appeal is whether in the computation of 
theSncome of the firm under the head ‘‘ Profits and gains of business ” the Income- 
tax Officer was bound by the method of accounting in which the cost of acquisition of 
the film of which the exploitation rights were held was debited at the commencement 
-of the year, but the value of the film at the end of the year was ignored. Section 10 
coftheIndian Income-tax Act, 1922, provides thattax shall be payable by an assessee 
under the head “ Profits and gains of business, profession or vocation” in respect 
of the profits or gains of any business, profession or vocation carried on by him. 
Such profits or gains have to be computed after making the allowances set out in 
sub-section (2), Section 13 provides that the income, profits and gains shall be 
computed, for the purposes of sections 10 and 12 in accordance with the’ method of 
accounting regularly employed by the assessec, provided that, if no method of 
accounting has been regularly employed or if the method employed is such that, in , 
the opinion of the Income-tax Officer, the income, profits and gains cannot properly 
“be deduced therefrom, then the computation shall be made upon such basis and in 
such manner as the Income-tax Officer may determine. 
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It may be recalled that the Income-tax Officer had in the order of assessment 
observed that the firm had not made a stock valuation of the film and had merely 
taken the excess collection over the purchase value and had submitted its return of 
income on that basis. No express order was recorded by the Income-tax Officer 
that in his opinion the income, profits or gains of the business could not properly 
be deduced from the method of accounting employed by the firm, but it is implicit 
in what is stated by him that without valuation of the unexpired exploitation rights. 
the profits of the year of account could not be computed. With this view, it appears, 
the Appellate Assistant Commissioner agreed. 


It appeal to the Appellate Tribunal the only plea raised was that the Income- 
tax Officer had erred in estimating the value of the unexpired exploitation rights. 
at Rs. 65,000. That was partially accepted, and the value was reduced to Rs. 40,000. 
It is difficult to appreciate how any question about the regularity of the proceedings. 
of the Income-tax Officer by the adoption of the mercantile system of accounting. 
and by the application of the Proviso to section 13 of the Income-tax Act arose 
from the order of the Tribunal. The High Court has under the Income-tax Act 
power to call upon the Appellate Tribunal to state a case, only if the High Court is. 
not satisfied about the correctness of the decision of the Tribunal that no question. ` 
of law arises from the order of the Tribunal. The grounds of appeal filed before 
the Tribunal and before the Appellate Assistant Commissioner make ‘it abunduntly 
clear that the question as to the applicability of the Proviso to section 13 to the profits. 
disclosed by the respondent firm was never challenged. Nor could it be said that the 
Tribunal “‘ forced the . ; ; . firm to adopt for the purpose of computa- 
tion of its profits ” a system of accounting other than the one adopted by the firm. 
In the title of the order by the Income-tax Officer it was recited that the method of 
accounting adopted by the firm was “ mercantile ”, but that does not amount to 
saying that he proposed to compute the income on the basis that the accounts should. 
be re-written on the mercantile system. a, 


The question referred to the High Court asks for advice on the justification for 
applying the Proviso to section 13, and computation of the income on the basis of 
the mercantile system of accounting. On neither of these two branches there was. 
any argument raised by the firm before the Tribunal. But we do not propose to 
dispose of this appeal on the limited ground that the question as framed did not arise 
out of the order of the Tribunal and need not be answered. The grounds given 
by the High Court in support of their answer to the question referred raise a matter 
of principle of some importance in the computation of income of an assessee carrying- 
on a trading venture with the aid of a wasting asset ; and we have heard elaborate- 
arguments advanced by Counsel at the Bar and we deem it necessary to express our 
opinion on the questions debated. 


It is true that the Revenue Authorities and the Tribunal did take into considera- 
tion the stock valuation at the end of the year of account, but that was not because: 
in their view the system of accounting adopted was or should be mercantile : the 
truth of the matter is that in their. view, profits of the firm for the year could not, 
having regard to the nature of the business, properly be deduced from the accovfnts: 
“unless the opening and closing stocks were brought into the picture.” This is 
made clear by the observations of the Tribunal in paragraph 15 of the Statement of 
the Case. 


ta a in all trading cases the true profits cannot be deduced from any system of 
maintaining accounts whether cash or mercantile, unless the opening and closing stocks are brought 
into the picture at cost or market price whichever is lower ; it will not avail an assessee to say that. 
in his system, he had not made any profit on his cash gales till all his stock is disposed of. Income-- 
tax-is an annual levy and the profits of each year require to be ascertained for that p as 
accurately as ces permit. If therefore, in any system of accounting ataei by the- 
assessee, otherwise acceptable, the stocks are left out of account, the aforesaid roviso, it is humbl 
submitted, necessarily has to be invoked, even if it were for the sole purpose of adjusting the Book: 
figures for the stock figures. 


Correctness of this view especially in the context of a trading venture by the- 
exploitation of a wasting asset, but which is the assessee’s stock-in-trade, falls to 
be considered. l . : 


i 
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Section 13 of the Indian Income-tax Act was incorporated for the first time in 
the Income-tax oe apr in India by the Income-tax Act (XI of 1922), because in. 
a dase decided under the Income-tax Act, 1918, Wallis, C.J., delivering the principal’ 
judgment of the Full Bench in ‘Secretary, Board of Revenue, Madras v. Arunachala 
Chettiar 14, expressed the view that whatever may be the system of accounting adopted 
by an assessee income assessable to tax means the income actually or constructively 
received and that the words of the charging section placed limits upon the succeeding: 
sections specifying the different classes of income liable to tax. To supersede this 
exposition of the law the Legislature while enacting Act (XI of 1922) found it necessary 
to enact section 13. The section leaves it to the assessee to adopt any system of 
accounting and obliges the Income-tax Officer to compute the income, profits and 
gains for the purposes of sections 10 and 12 in accordance with such method of 
accounting regularly ey ha if profits of the business can properly be deduced 
therefrom. The Judicial Committee of the Privy Council observed in Commissioner 
of Income-tax, Bombay v. Sarangpur Cotton Manufacturing Company Ltd., 
Ahmedabad? 

AE EE E ET the section relates to a method of accounting regularly employed by 
the Sssessee for his own purposes . .... - and does not relate to a method of making 
up the statutory return for assessment to Income-tax. Secondly, the section clearly makes such a. 
method of accounting a compulsory basis of computation, unless, in the opinion of the Income-tax 
Officer, the income, profits and gains cannot properly be deduced therefrom. It may well be that, 
although the profit brought out in the accounts is not the true figure for Income-tax purposes, the: 
true figure can be accurately deduced therefrom.” 


The Board also observed : 


“ It is the duty of the Income-tax Officer, where there is such a method of accounting, to con-- 
sider whether the income, profits and gains can properly be deduced therefrom, and to ` proceed 
according to his judgment on this question.” 


Again as observed by this Court in Commissioner of Income-tax yv. Macmillan 
& Co., the expression “‘in the opinion of the Income-tax Officer ” in the Proviso to 
section 13 of the Indian Income-tax Act, 1922, does not confer a mere discretionary’ 
power ; in the context it imposes a statutory duty on the Income-tax Officer to- 
examine in every case the method of accounting employed by the assessee and to see 
whether or not it has been regularly employed and to determine whether the income,. 
profits and gains of the assessee could properly be deduced therefrom. 


But the section only deals with the computation of income, profits and gains 
for the purposes of sections 10 and 12‘and does not purport to enlarge or restrict the- 
content of taxable income, profit-and gains under the Act. Section 2 (15) of the 
Act defines ‘‘ total income ” as meaning total amount of income, profits and gains 
referred to in sub-section (1) of section 4 computed in the manner laid down in the 
Act. Section 4 (1) lays down what income shall be included in the total, income, 
and sections 10 (2), 12 (2), 12-B (2), 14, 15-A; 15-B, 15-C and 16 prescribe the manner“ 
of computation of income, profits and gains in different circumstances, and also 
prescribe special exemptions. Section 13 does not directly impinge upon the applica-- 
tion of these provisions : it merely prescribes that the computation of taxable profits- 
shalf be made according to the method of accounting regularly employed. Where 
in the opinion of the Income-tax Officer the income, profits and gains cannot properly: 
be deduced from the method of accounting, it is open to the Income-tax Officer to- 
compute the income upon such basis and in such manner as he may determine. The 
section does not compel the Income-tax Officer to accept a balance-sheet of cash. 
receipts and outgoings prepared from the books of account ; he has to compute. 
the income in accordance with the method of accounting regularly employed by the 
assessee. 

The only departure made by section 13 of the Indian Income-tax Act from the 
tax legislation in England is that whereas under the English legislation the Commis-- 
sioner is not obliged to determine the profits of a business venture, according to the-_ 


— 





1. LL.R. 44 Mad. 65 : 39 M.L.J. 649. 3. (1958) S.C.J. 530: (1958) S.C.R. 689 2 
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method of accounting adopted by the assessee, under the Indian Income-tax Act, 
prima facie, the Income-tax Officer has for the purpose of sections 10 and 12 to còm- 
pute the income, profits and gains in accordance with the method of accounting 
regularly employed by the assessee. If, therefore, there is a system of accounting 
regularly employed and by appropriate adjustments from the accounts maintained 
taxable profit may properly be deduced, the Income-tax Officer is bound to compute 
the profits in accordance with the method of accounting. But where in the opinion 
of the Income-tax Officer the profits cannot properly be deduced from the system 
of accounting adopted by the assessee it is open to him to adopt a more suitable basis 
for computation of the true profits. 


Among Indian businessmen, as elsewhere, there are current two principal 
systems of book-keeping. There is, firstly, the cash system in which a record is main- 
tained of actual receipt and actual disbursements, entries being posted when money 
or money’s worth is actually received, collected or disbursed. There is, secondly, 
the mercantile system, in which entries are posted in the books of account on the 
‘date of the transaction, i.¢.,on the date on which rights accrue or liabilities are incurred, 
Irrespective of the date of payment. For example, when goods are sold on credit, 
‘a receipt entry is posted as of the date of sale, although no cash is received immediately ` 
in payment of such goods ; and a debit entry is similarly posted when a liability is 
incurred although payment on account of such liability is not made at the time. 
‘There may have to be appropriate variations when this system is adopted by an assesse 
who carries on a profession. Whereas under the cash system no account of what are 
called the outstandings of the business either at the commencement or at the close of 
the year is taken according to the mercantile method actual cash receipts during 
the year and the actual cash outlays during the year are treated in the same way 
as under the cash system, but to the balance thus arising, there is added the amount 
of the outstandings not collected at the end of the year and from this is deducted 
the liabilities incurred or accrued but not discharged at the end of the year. Both the 
methods are somewhat-rough. In some cases these methods may not give a clear 
picture of- the true profits earned and certainly not of taxable profits. The quantum 
of allowances permitted to be deducted under diverse heads under section 10 (2) 
from the income, profits and gains of a business could differ according to the system 
adopted. This is made clear by defining in sub-section (5) the word “ paid ” which 
is used in several clauses of sub-section(2)as meaning actually paid or incurred accord- 
ing to the method of accounting upon the basis of which the profits or gains are com- -` 
‘puted under section 10. Again where the cash system is adopted, there is no question 
of bad debts or outstandings at all, in the case of mercantile system against the book 
profits some of the bad debts may have to be set-off when they are found to be irre- 
coverable. Beside the cash system and the. mercantile system, there are innumerable 
other systems of accounting which may be called hybrid or hetrogeneous—in which 
certain elements and incidents of the cash and mercantile systems are combined. 


But whatever method of book-keeping is adopted, in the case of a trading venture 
‘for computing the true profits of the year the stock-in-trade must be taken into 
account. If the value of stock-in-trade is not taken into account in ethe 
ultimate result the profit or loss resulting from trading is bound to get absorbed 
-or reflected in the stock-in-trade unless the value of the stock-in-trade remains 
‘unchanged at the commencement of the year and the end of the year. It must be 
‘remembered that under the Income-tax Act, tax is levied on income, profits and gains, 
and not on receipts : taxable profits therefore cannot ordinarily be deduced from 
‘cash receipts alone. If in the computation of profits of a trading venture, only the 
-cash receipts and outgoings are taken into account, in substance the profits would be 
‘deferred, till the firm’s capital outlay is completely recouped, thereby transforming 
what in trath are profits of the business into capital, by book-keeping entries. 


In this case it is necessary to consider whether the method of accounting adopted 
of ignoring the value of the stock-in-trade may be regarded as regularly employed 
‘by the respondent firm, when it is first year of account. It is common ground that 
‘the method of accounting was not mercantile, but was wholly or primarily cash. 
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The Income-tax Officer was of the view that in the absence of stock valuation of the 
film which was a wasting asset of the partnership and which was exploited for earning 
profits, the income of the firm could not properly be deduced and with that view the 
Appellate Assistant Commissioner and the Tribunal have agreed. The High Court, 
however, held that the maintenance-of account on cash basis being a recogni 
method of accounting the Income-tax Officer was bound by the choice of the assessee 
who had adopted that system of accounting, andto compute the income in accordance 
with that method, unless the Income-tax Officer was satisfied that the assessee had 
not regularly adopted that system. The High Court also observed that what the 
Department had done was to make the assessment on the basis that the system of 
accounting adopted by the assessee was a mercantile system which the assessee had 
never adopted, and thereby computed the profits of the assessee, by takein into consi- 
deration valuation of the closing stock which was not an incident of the cash system. 
The Income-tax Officer had in the view of the High Court no power under the Pro- 
viso to section 13. 


“ To force a different system on the assessee either the mercantile system ora hybrid system 
of cash plus valuation of closing stock, ”’ 


In coming to that conclusion, in our judgment, the High Court erred. Note 
the facts : an amount of Rs. 1,00,000 was paid by the firm for acquiring a wasting 
asset, which was to be exploited for the benefit of the partnership. The price paid 
for acquiring the asset was debited as an outgoing. At the end of the year there 
was a total collection of Rs. 1,46,849 by the exploitation of the asset. The expenses 
for carrying on the business amounted to Rs. 18,206. The result according to the 
respondent firm was a net profit of Rs. 28,647. This was arrived at by posting 
the outgoing for acquiring its stock-in-trade as a proper debit, and ignoring the value 
of that asset at the end of the year altogether. Under the Income-tax Act for the 
purpose of the assessment each year is a self-contained unit, and if out of the receipts 
the cost of the film was to be deducted in the absence of an entry crediting the value 
of the asset at the end of the year, for arriving at the income of the profit of the firm 
would either wholly or substantially be absorbed in the amortization of the capital 
value of the asset. The result of the accounting would therefore give a false picture 
of the partnership, however lucractive the business may in reality be. The methods of 
computation of taxable incomes prescribed by the Act of different kinds of incomeare 
undoubtedly highly artificial, but, the Act does not compel the Income-tax Officer 
to accept a statement of account which is not prepared according to any recognised 
accounting practice. 7 o 

In Commissioner of Inland Revenue v. Cock Russell- &@ Co., Ltd.! Croom- 
beastie J., in dealing with valuation of stock-in-trade for purposes of taxation 
observed : - - 


“There is no word in the statutes or Rules which deals with this question of valuing stock- 
in-trade. There is nothing in the relevant legislation which indicates that in computing the profits 
and gains of a coaer] concern the stock-in-trade at the start of the accounting period should 
‘be taken in and that the amount of the stock-in-trade at the end of the period should also be taken 
in., It would be fantastic not to do it : it would be utterly impossible accurately to assess profits 
and gains merely on a statement of receipts and payments or on the basis of turnover. It has long 
‘been recognised that the right method of assessing profits atid gains is to take into account the value 
of the stock-in-trade at the beginning and the value of the stock-in-trade at the end as two of the 
items in the computation. I need not cite authority for the general proposition, which is admitted 
at the Bar, that for the deal rg of ascertaining profits and gains the a ae principles of commercial 
oun should be applied, so long ag they do not conflict with any express provision of the 

evant statutes.” 


We have already said that in England there is no provision which compels the tax 
officer to adopt in the computation of income the system of accounting regularly 
employed by the assessee. But whatever may be the system whether it is cash or 
mercantile as observed by Croom-Johnson, J., in a trading venture it would be im- 
possible accurately to assess the true profits without taking into account the value 
of the stock-in-trade at the beginning and at the end of the year. Reference may also 

1, 29 Tax Cas. 387. 
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be made to Whimster & Co. v. The Commissioner of Inland Revenue}, in which Lord 
President Clyde observed at page 823: s 


“In computing the balance of profits and gains for the purposes of Income-tax, * - + 
two genoral and fundamental common places have always to be kept in mind. In the first place, 
the profits of any particular year of accounting p must be taken to consist of the difference 

, n the receipts from the trade or business during such year or accounting period and the ex- 
penditure laid out to earn those receipts. In the second place, the account of profit and loss to be 
made up for the purpose of ascertaining that difference must be framed consistently with the ordi 
principles of commercial accounting, so far as applicable, and in conformity with the rules of the 
Income-tax Act, or of that Act as modified by the provisions and Schedules of the Acts regulatin 
Excess Profits Duty, as the case may be. For example, the ordinary principles of commercial 
accounting require that in the profit and loss account of a merchant’s or manufacturer’s business the 
values of the stock-in-trade at the beginning and at the end of the period covered by the account 
should be entered at cost or market price, whichever, is the lower ; although there is nothing: 
about this in the taxing statutes.” 


Similarly in Commissioner of Income-tax and Excess Profits Tax, Madras v. 
Messrs. Chari~and Ram, Madura*, Rajamannar, C.J., observed that stock-in-trade 
in hand is an essential item in the computation of the profits for a period. 


“ Profits”? as observed by Fletcher Moulton, L.J., in the Spanish Prospectitie 
Co., Ltd., In re®, i 
“ implies a comparison between the state of a business at two specific dates usually separated: 


by an interval of a year. The fundamental meaning is the amount of gains made by the business. 
“ening the year: This can only be ascertained by a comparison of the assets of the business at the twa 
ates, i 


1. We start therefore with this fundamental definition of profits, namely, if the total assets of 
the business at the two dates be compared, the increase which they show at the later date as com- 
pared with the earlier date * : * * represents in strictness the 
profits of the business during the period in question.” 

It is true that in that case Fletcher-Moulton, L.J .,made the observations not in 
dealing with profit and loss account in a case in relation to taxation, but witha 
balance-sheet of a company intended to show the actual financial condition of a 
business at the end of a year. The observations however do show that in ascer- 
taining li what may bə regarded as normal book-keeping practice has to be 
observed. Whether in the case of trading in special classes of assets appropriate: 
adjustments may have to be made is beside the point. 


The Income-tax Act makes no provision with regard to the yaluation of stock.. 
It charges for payment of tax the income, profits and gains which have to be computed. 
in the manner provided by the Income-tax Act. In the case of a trading venture: 
these profits have to be adjusted in the light of the provisions of the Income-tax Act 
itting allowances prescribed thereby. For that purpose it is the duty of the- 
come-tax Officer to find out what profits the business has made according to true- 
accountancy practice, in the light of the system adopted, and thereafter, to make the- 
requisite adjustments, and even appropriate modification of the rule suggested by- 
Fletcher-Moulton, L.J., to ascertain the taxable profits. It is true as observed by 
Lord Buckmaster in The Naval Colliery Co., Ltd. v. The Commissioner of Inland 
Revenue‘, that the principle of determining the profits of the trade by vauling evety-- 
thing at the beginning and the end of the accounting period and by finding the diffe- 
rence may not be universally applicable in all cases, and needs material modification. 
The formula suggested in the Spanish Prospecting Company’s case®, was sought to- 
be applied to a case in which Excess Profits duty was assessed. The assessee, a mining. 
Company, was unable to work its colliery on account of a strike. The assessee sought 
to introduce into its account which normally ended on 30th J une, 1921, the estimated 
expenses for repairing the damage (which though arisin g in the account period was. 
restored later) on the plea that the expenses were in the nature of liability of business. 
and properly debitable before they were actually incurred. The House of Lords. 
rejected that contention. It was in this context that Lord Buckmaster observed that- 
ee ee 


"1. 12 Tax Cas. 813. 3. L.R. (1911) 1 Ch. 92. 
; 2: ILL.R. (1949) Mad. 559 : (1948) 2M.LJ. 4. 12 Tax. Cas, 1017. 


| | 
iY] C,1.T., MADRAS V. AMRUTANJAN LTD. 107 . 


the accountancy rules applicable to wise and prudent trading could not be used in 
conñection with the working of a mining lease. 


These observations do not affect the true character of the profits of a business. 
Adjustments may have to be made in the principle having regard tothe special character 
of the assets, the nature of the business and the appropriate allowances permitted, 
in order to arrive at the taxable profits. They do not support the proposition that 
in the case of a trading venture, you can arrive at the true profits of a year by ignoring 
altogether the valuation of the stock-in-trade at the end of the year, while debiting 
its value at the commencement of the year as an outgoing for determination of the 
profits by ignoring the valuation of the stock at the end of the year and debiting 
the value of the assets at the commencement of the year wuld not give a true 
picture of the profits for the year of account. 


There is no warrant in this case for assuming that the Revenue Authorities and 
the Tribunal had sought to displace the method of accountancy adopted by the 
assessee. By applying the Proviso to section 13, they made the computation upom 
thesbasis and in the manner in which in their opinion profits would be properly 
deduced. That they were entitled to do. We are therefore of the view that the 
High Court was in error in holding that because the assessee had maintained his 
accounts in the cash system it was not open to the Income-tax Officer to add to the 
receipts from the business the value of the stock-in-trade at the end of the year for the 
purpose of properly deducing the profits of the business for the year in question. 


The appeal therefore must be allowed and the answer to the question referred 
to the High Court will be in the affirmative. The Commissioner will be entitled to 
his costs in this Court as well as in the High Court. 


V.S. ; Appeal allowed. 


THE SUPREME COURT OF INDIA. 
Present :—K. Suspa Rao, J. C, SHAH AnD S. M. Srxrt, JJ. 


Commissioner of Income-tax Madras, . .. Appellant* 
v. 
Amrutanjan Limited, Madras .. Respondent. 


Income-tax Act, (XI of 1922), section 23-A, Third Proviso and Explanation in which 
public substantially interested —What constitutes—More than half the voting pases public— 
Substantial public interest—Not less than twenty-five per cent. of ee pone other than the controlling 
group held, by public—Explanation to section raises a presumption of subs interest—E.xplanation contains 
presumption and not the definition. 


‘ithe asse see company formed in 1936 took over from N for Rs. 5,50,000 paid over in the form of 
2,500 ordinary, 3,000 preference fully paid-up shares. Under the Articles of Association, the pre- 
ference shareholders were entitled to a fixed dividend, with no right in the balance of profits. e 
company was managed after the death of N by a firm consisting of the widow of N, daughter of N, 
widow’s brother and daughter’s husband. Between Ist April, 1 to 3lst March 1949, the widow was 
holding 2,185 ordinary shares and the daughter 250 ordinary shares. Out of the paa shares 
only 385 were held by the directors including the widow and daughter. Under the Articles all share- 
holders had one vote for each share. For the in question the Income-tax Officer, on the ground 
that the dividend declared by thé asseasee was less than the statutory percentage, passed a distribution 
order which was confirmed in appeals by the ope Commissioner and the Tribunal. The High 
Court in a Reference under section 66 (1) held on the application of the Explanation to section 23-A 
of the Income-tax Act, that the company was onc m which the public was substantially interested, 
and the Officer would have no jurisdiction to proceed under section 23-A. The Department appealed, 
on a certificate of fitness, to the Supreme Court. 





* C.As. Nos. 521 to 523 of 1963. 28th April, 1964. 
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Held : Section 23-A of the Act was enacted with the object of preventing avoidance of super-tax 
by shareholders controlling the affairs of a company in which the public are not substantially interested, 
by the expedient of not distributing dividend out of the profits. : 


The Act has not defined the expression ‘ company in which the public are substantially interested °. 
Normally a company would be deemed to be one in which the public are substantially interested, where 
more than half the voting power is vested in public. Where the controlling interest, minimum of 
fifty-one per cent. of the voting right is held by a single individual or a group of individuals acting in 
concert, the company would be regarded as one in which the public are not substantially interested. 


The Explanation raised a conclusive presumption in those cases where shares of the company 


not less than twenty-five per cent. of the voting power are held by persons other than the 
controlling &roup, that the company is one in which the public are substantially interested. For the 


purpose of computing twenty-five cent. of the power the rights of holders of shares entitled to a 
fixed dividend have to be exclu But for ascertaining the voting power voting rights attached to 
all the shares must be taken into account. 


In terms, however the Explanation raises a presumption and does not purport to define a company 
in which he public are substantially interested. 

The distinction between the controlling group and the public is not along the line which distin- 
guishes directors from the remaining members of the company. If a director does not belong to the 
controlling group, he will be regarded as a member of the public for the purposes of Third Proviso 
and the Exp on to the section even though such director was directly entrusted with the manage- 
ment of the affairs of the company. 


In the instant case the shares not entitled to a fixed dividend, carrying not less than twenty-five 
per cent. of the voting power are not shown to have been allotted unconditionally to, or acquired 
unconditionally by or beneficially held by the public. The Explanation has therefore no application. 


Whether by the application of the Third Proviso there exists a controlling interest in the hands 
of one shareholder or a group of shareholders as would render the company one in which the public 
are not substantially interested cannot be decided by the Supreme Court in the absence of investiga- 
tion made by the Department on the question. o. 

Appeals from the Judgment dated 5th April, 1960 of the Madras High Court in 
Case Referred No. 80 of 1955. 


C. K. Daphtary, Attorney-General for India and K. N. Rajagopala Sastri, 
pea ‘aaa (R. N. Sachthey, Advocate, with them), for Appellant. (In all 
ppeals). 


S. Narayanaswamy and R. Gopalakrishnan, Advocates, for Respondent, 
{In all Appeals). ae, ee s ia sate. 


The Judgment of the Court was delivered by 


Shah, J.—One Nageswara Rao Panthulu set up a business of manufacturing 
a “pain-balm” which was marketed in the trade-name of “ Amrutanjan ”. In 
September, 1936, the respondent company was floated as a-public limited company 
under the Indian Companies Act, 1913, to acquire and carry on the business of 
manufacture and sale of “‘ Amrutanjan”. The authorised capital of the company 
was 7,000 ordinary shares and 3,000 preference shares of Rs. 100 each, and the issued 
and paid-up capital was 2,500 ordinary and 3,000 preference shares. The preference 
shareholders were under the Articles of Association entitled to a fixed dividend 
of 74 per cent. on the face value of the shares, with no Tight in the balance pf the 
profits. The respondent company took over the business conducted by Nageswara 
Rao Panthulu for Rs. 5,50,000 paid in the form of 2,500 ordinary and 3,000 prefe- 
rence fully paid-up shares. This company was managed by a firm which after the 
death of Nageswara Rao Panthulu consisted of Ramayamma, widow of Nageswara 
Rao, Kamakshamma, his daughter, Ramayamma’s brother Ramachandra Rao and 
‘Kamakshamma’s husband Sambu Prasad. Between Ist April, 1946 to 31st March, 
1949, Ramayamma, widow of Nageswara Rao, was holding 2,185 ordinary shares 
and her daughter Kamakshamma was holding 250 ordinary shares. Out of the 
preferenee shares only 385 were held by the directors including Ramayamma and 
Kamakshamma. 


Under the Articles of Association of the company, both preference and ordinary 
shareholders were eptitled to vote at the meeting of the company—each shareholder 
being entitled to exercise one vote for each share. In the course of assessment pro- 
ceedings of the respondent company, the Income-tax Officer found that for the three 
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years ending 31st March, 1947, 31st March, 1948 and 31st March, 1949, the company 
had Yeclared each year a total dividend of Rs. 38,750 at the rate of 74 percent. on 
the preference shares and 64 per cent. on the ordinary shares—which was considerably 
less than sixty per cent. of the amount available for distribution as computed under 
section 23-A of the Income-tax Act, as it stood at the material time. The Income-tax 
Officer served a notice, after obtaining the approval of the Inspecting Assistant 
Commissioner of Income-tax, requiring the respondent company to show cause 
why an order under section 23-A of the Income-tax Act, 1922, should not be passed 
against the company, and after considering the objections raised by the company 
ordered on 31st March, 1953, that the undistributed portion of the assessable income 
of the company as computed for income-tax purposes and reduced by the amount 
of income-tax and super-tax payable by the company in respect thereof, shall be 
deemed to have been distributed as dividend amongst the shareholders as at the | 
date of the respective general meetings. This order was confirmed in appeal by the 
Appellate Assistant Commissioner and the Income-tax Appellate Tribunal. 


Several contentions were raised before the Revenue Authorities and the Tribunal 
chaJlenging the competence of the Income-tax Officer to pass an order under section 
23-A including the contention that the said pr. vision was unconstitutional or ultra 
vires, These have been negatived by the Tribunal and also by the High Court 


and it is unnecessary to refer to those contentions in these appeals as they do not 
survive for determination. 


Ina Reference made under section 66 (1) of the Indian Income-tax Act, the 
Tribunal referred three questions to the High Court of Judicature at Madras. The 
third question, which alone is material in these appeals, reads as follows : 

“ Whether the provisions of section 23-A were correctly applied for the three relevant years a 

The High Court held that the respondent company was one in which the public 
were substantially interésted, and therefore the Income-tax Officer- had no juris- 
diction to pass the order under section 23-A of the Income-tax Act for any of the 
three years and on that footing answered the question in the negative. Against the 
order passed by the High Court, with certificate of fitness the Commissioner of 
Income-tax has appealed to this Court. Ta 


Section 23-A of the Indian Income-tax Act, 1922, before it was amended by the 
Finance Act, 1955, stood as follows : ` -= E 


“ (1) Where the Income-tax Officer is satisfied that in respect of any previous year 
and ibuted as dividends by any company up to the end of the sixth month its accounts: 
or previous year are laid before the company in general-mecting are less than sixty cent. 


make with the previous approval of the Assistant Commissioner an order in writing that 
the undistributed portion of the assessable income of the company of that previous year as compute? 
for income-tax purposes and reduced by tho amount of income-tax and super-tax payable | the 
y in respect thereof shall be deemed to have been distributed as digidends amorgat tho 
holders as at the date o the general meeting aforesaid, * _* . 
e Provided * ° ji 7 Ey 
Provided further . +` * * j 


Provided further that this sub-section shall not apply to any company in which the public 
are substantially interested or to a subsidiary compe of such a compan if the whole of tho share 
capital of such subsidiary company is held by parent company or y the nominees thereof. 


furth ‘pate in profits) ‘carrying not less than twenty-five cent. of the vo 

= p a gated y to, or acquired onai by and areat the wad of 
the previous year beneficially held by the public (not-including a company to which the provisions. 
of this sub-section) apply,* ` : TA ; 

The section was enacted with the object of preventing avoidance of super-tax by 
shareholders controlling the affairs of a Sey tae! in which the public are not sub- 
stantially. interested, by the expedient of not distributing dividend out of the profits. 


t ` 
the assessable income of the company of that previous year, as reduced by the amount o income- 
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Under the Annual Finance Acts for many years the rates of super-tax applicable 
to companies were much lower than the higher rates applicable to other ass : 
That gave an inducement to persons controlling companies to avoid the higher 
incidence of super-tax by transferring to limited companies their business. Thereby 
the source of earning was secured, the profits of the business could be accumulated 
till they were distributed in the form o capital, and in the meanwhile accumula- 
tions of undistributed profits received available to them for purposes of their other 
business. With a view to foil attempts made by persons holding controlling interests 
in companies to avoid payment of super-tax applicable to non-corporate assessees 
by refusing to agree to distribution of profits, section 23-A was enacted by the Legis- 
lature. The Income-tax Officer was thereby authorised, if satisfied, when less than 
sixty per cent. of the assessable income of the company, subject to reductions per- 
mitted thereby, was not distributed, to pass an order under which the income was 
deemed to be distributed among the shareholders’entitled thereto. By the order 
so made a fictional or notional income which was not in fact received by the share- 
holders was deemed to be distribued, and in the hands of the shareholders such deemed 
income was liable to tax as if it had arisen or accrued to them. But by the express 
provision contained in section 23-A, as it stood at the material time; no order could: 
be passed in r of any company in which the public were substantially interested 
and to a subsidiary company of such a company if the- whole of the share capital 
of such subsidiary company was held by the parent company or by the nominees 
thereof. The Act, however, did not define the expression “ company in which the 
public are substantially interested ”. Normally a company would be deemed to 


has raised.a conclusive presumption in those cases where shares of the company. 
carrying not less than twenty-five per cent. of the voting -power are held by persons 
other than the controlling group. For. the p se of computing twenty-five per 
cent. of the power, however, rights of holders of, shares entitled to a fixed dividend 
have to be excluded.. / | l — 

It is now settled law that the distinction between the controlling group and 
the public is not along the line which distinguishes directors from the remaining 
members of the company. If a director does not belong to the controlling group, 
he will be regarded as a member of the public for the purpose of the Third Proviso 
and the Explanation to section 23-A even though such director was directly ehtrusted 
with the management of the affairs of the company. | : 

The Commissioner contends that the Explanation to sub-section (1) of section 
23-A is in reality a clause which defines what.a company, in which the public are 
substantially interested, is. In terms, however, the Explanation raises a presump- 
‘tion and does not purport to define a company in which the public are substantially 
interested. On an analysis of the provisions of the Third Proviso to section 22-A 
and its Explanation, the following position emerges : . 


: (1) Where there is no individual member or a group of members acting in 
‘concert holding fifty-one per cent.'’or more of the voting power, which controls 
the working of a company, it is from its very nature a company in which there ‘is 
no ee a Member or group, and therefore, the public are substantially 
interested ; Sx 


2) Where a shareholder holds or a group of shareholders acting in concert 
hold -Qne per cent. or more of the voting power, the question is one of fact to 


(3) Where not less than twenty-five per cent.’ of the voting power is allotted 
unconditionally to, or is acquired unconditionally by or is beneficially held by the 
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public, it shall be presumed that the company is one in which the public are 
substantially interested. But in considering whether shares carrying not less 
twenty-five per cent. of the voting right are held by the public, shares entitled to 
a fixed rate of dividend have to be excluded. 


The reason of ‘the rule which excludes from the computation of voting power 
holders of shares entitled to a fixed rate of dividend is that section 23-A is directed 
primarily.against the accumulation of undistributed dividends to avoid payment of 
non-corporate rates of super-tax. But shareholders who are entitled toa fixed 
rate of dividend are not directly interestedin such accumulation ; it matters little 
to them whether the dividend is immediately distributed to the ordinary share- 
holders or is accumulated, and therefore in assessing whether the twenty-five 
per cent. of the shares are vested in persons ‘other than the-controlling group, the 
shares yielding a fixed rate of dividend have to be ignored. But for the purpose 
of ascertaining the voting power, voting rights attached to all the shares must be 
taken into account. 


No investigation has been made by the Income-tax Department{whether there 
- is*any group of persons controlling the working of the company. It is true that 
Ramayamma was holding 87.40 per cent. of the ordinary shares issued by the company, 
and there is obviously no person who could hold twenty-five per cent. or more of 
the ordinary shares. .In the present case, as already observed, the preference share- 
holders were entitled to vote at the meeting and the Articles of Association of the 


to,.ordinary shares outside the controlling -group. 


Tt was suggestelf tha? the expression “ twenty-five per cent. of the voting power ? 

mould mean not twenty-five per cent. of the total voting power, but power exercisable 
in respect of shares other-than shares entitled to a fixed rate of dividend. Prima 
facie, sugh an interpretation is not warranted if regard: be had to the terms of the 
Explanation. But even that argument is of no value, for twenty-five per cent. of the 
voting power attached to the ordinary shares is not exercisable by the public. This, 
therefore, is a case in which shares not entitled to a fixed dividend carrying not less 
than twenty-five per cent. of the voting power are not shown to have been allotted 
unconditionally to, or acquired unconditionally by or beneficially held by the public. 
The Explanation, therefore, has no operation. | a 


Whether in view of the Third Proviso the company may be regarded as one in 
which the public are substantially interested, is a question to which no attention was 
paid by the Tribunal. Whether in fact there exists such a controlling interest in 
the hands of one shareholder or a group of shareholders as would render the company 
one in which the public are not substantially interested is a question which therefore 
cannot be decided by this Court. 


The order of the High Court must therefore be confirmed, but on different 
grounds. The interpretation of the Explanation by the High Court, for reasons already 
set out was incorrect, the Explanation had no application, because no presumption 
on the facts found could arise thereunder. The Revenue Authorities have not made 
any investigation on the question whether there existed any controlling interest in a. 
group of persons, so as to bring the case within the Third Proviso. i 


The appeals must be dismissed with costs. One hearing fee. 
V. S. ) Appeals dismissed- 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :—P. B, GAJENDRAGADKAR, M. HIDAYATULLAH, AND J.C. Span, JJ. 
Pulavarthi Venkata Subba Rao and others .. Appellants* 


U. 
Valluri Jagannadha Rao (deceased) by his heirs and legal 
representatives, and others .. Respondents, 
Madras eure Religf Act (IV of 1938), section 19 (as amended by Madras Act XXIII of 1948)— 
Amending Act (1948), section 16 (ti) and (ii)—Abplicabili ise decres passed before Amendment Act— 
If = be scaled down after amendmeni— cs judicata—Applicability—Estoppel by conduct—N ecessity for 
a A 
£ Clause (ii) of section 16 of the Madras Agriculturists Relief (Amendment) Act eau of 1948) 
applies only to those decrees which can be said to be final in contradistinction to decrees which are 
merely interlocutory or preliminary clause (ui) of the section governs all cases of money decrees in 
which the decree passed has not been executed or satisfied in full before the commencement of the Act. 
No distinction is made between decrees passed after contest and passed on compromise. Both 
the kinds of decrees are amenable to the provisions'of section 19 (2) of Act (IV of 1938) and also of sec- 
tion 16 (iii) of Act (XXIII of 1948). There being no distinction between decrees passed after 
contest and decrees passed on compromise, the words “in which the decree or order passed has not þe- ` 
come final “ in clause (ii) of section 16 of the Amending Act cannot be held to refer to a compromise 
decree but to decrees which are final such as fina} decrees for foreclosure etc., in suits on mortgages, 
Compromise decree is not a decision by the Court. It was acceptance by Court of something to 
which the parties had agreed. Only a decision by a Court can be res judicata whether statutory under 
section 11 of the Code of Civil Procedure or constructive as a matter of public policy on which the entire 
ine rests. _ The debtors can claim to raise the issue over again because of the new rights conferred 


Hidayatullah, F.—This appeal on certificate granted by the High Court of 
Andhra Pradesh, is directed against its judgment dated 6th April, 1955, dismissing 
Civil Revision Petition No. 656 of 1950. The High Court held that the respondents 
were agriculturists within the Madras Agriculturists Relief Act, 1938 (called for 
brevity ‘‘ the Act ”) and were entitled to a scaling down of the decree in O.S. No. 52 
of 1941, dated 27th August, 1945. The decree-holders are the appellants before us. 
We will now give the facts relevant to the present appeal. , 

The respondents were members of an undivided Hindu family and the follow- 
ing genealogy is useful in following the facts :— 


Valluri Jagannadha Rao I 





J dha Rao II. Í > Satyanarayanamurthè 
(ist respondent) (2nd respondent) 
Srivatsankara Rao 
r ' (5th respondent) 
Narasimha Rao Subba Rao 
(3rd respondent) (4th respondent) 
* G.A. No. 17 of 1959. 13th March, 1963, 
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Narasimha Rao had taken loans on promissory notes from the ancestors of the pre- 
sent appellants, and a suit was filed for Rs. 50,000 odd in 1941 against the family. 
That suit was O.S. No. 52 of 1941. In that suit, an application was made by the 
respondents, claiming to be agriculturists, for the scaling down of the amount. 
The plaintiffs in the case denied that the defendants were agriculturists. The suit, 
however, ended in a compromise decree for Rs. 37,000 on 23rd August, 1945, as 
against the claim for Rs. 50,964-1-9. It appears that some payments were also. 
made towards this decretal amount. On 21st February, 1949, the judgment- 
debtors made another applicationin the suit (Interim Application No: 279 of 1949) 
for scaling down the decretal amount on the ground that they were agriculturists 
entitled to the benefits of the Act, as amended it 1948. The decree-holders have 
raised three defences, (1) that the Amending Act was not applicable in view of the 
provisions of section 16 (ii) of the Amending Act as the compromise decree had. 
“become final”, (ii) that the earlier compromise decree operated asres judicata, and. 
(iii) that the judgment-debtors were not agriculturists as they were a joint Hindu 
family owning an estate for which a peshkash of moire than Rs. 500 was payable. 


©The Subordinate Judge, Narsapur; before whom the application was made, 
framed two issues as follows :— 


(1) Whether the petitioners are agriculturists entitled to the benefits of the Act, and 


(2) Whether the present petition is barred under section 16 (ii) of the Amending Act—Madras 
Agriculturists Relief (Amendment) Act (XXIII of 1948.) . 


The learned Subordinate Judge first considered the second issue which was one of law 
and by his order dated 15th March, 1950, held that the decree was liable to be 
scaled down in view of the provisions of the Amending Act. He then set down the 
first issue for trial and posted the case for evidence on the question whether the 
judgment-debtors were agriculturists. The decree-holders meanwhile filed an 
application for revision (C.R.P. No. 656 of 1950) on 28th April, 1950. The High 
Court heard this application on goth August, 1952, and decided to callfora finding 
from the Subordinate Judge whether the judgment-debtors were agriculturists. 
A preliminary order was made by the High Court directing the Subordinate Judge 
to take evidence and to submit his finding on this point and the parties were to be 
given an opportunity to object to the finding after it was received. The Subordi- 
nate Judge, after recording the evidence, submitted his finding on 17th December, 
1952. He held that the judgment-debtors constituted a joint Hindu family which 
owned an estate for which a peshkash of more than Rs. 500 was payable and were 
thus not agriculturists. 


When this finding was received in the High Court, the Revision Application 
was taken up for consideration. The High Court agreed with the Subordinate 
Judge that the provisions of the Amending Act, were ap licable, that the compromise 
decree could not be regarded as final for purposes of see (ii) of section 16 of the 
Amending Act, and thatthe principle ofres judicata did not apply. The High Court 
endorsed the opinion of the Subordinate Judge that the judgment-debtors were 
entitled in law to have the decree scaled down, provided they were agriculturists. 
The High Court then considered the second question, and differing from the Subor- 
dinate Judge, came to the conclusion that the judgment-debtors were agricul- 
turists and entitled to have the decree scaled down. The decree-holders have 


appealed. i , 

Before dealing with the questions that arise in this case, a few more facts re- 
levant to the question whether the judgment-debtors can be considered to be agri- 
culturists or not, may be stated. The family, it is admitted, owned two villages, 
namely, Kalagampudi and Pedamamidipalli, which were an estate as defined im 
the Madras Estates Land Act. The villages belonged to Valluri Jagannadha Rao I, 
the original holder, and were his self-acquired properties. Jagannadha Rao I., 
executed a will in respect of these and other properties on 20th March, 1902 (Exhibit 
A-17). By that will, he gave a life-estate in the two villages.to'his two sons—Vallurz 
Srivatsankara Rao andValluri Narasimha Rao—and an absolute estate to such of the 
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sons of these two as might be living at the termination of each of the life estgtes, 
respectively. The will provided further that if any of his sons left no son, the sons 
of his other son would be absolutely entitled to the propeities at the end of the life 
estate. It was also provided that if his two sons wished to divide the property, the 
elder son Srivatsankara Rao was to take Kalagampudi and the younger son, the 
other village. The two sons divided the properties in which they were given life 
estates, vide Exhibit B-r dated 14th June, 1911. Srivatsankara Rao took Kalagam- 
udi and Narasimha Rao took Pedamamidipalli. Srivatsankara Rao died on 15th 
ecember, 1936, without leaving a son, and Jagannadha Rao II and Satyanarayana- . 
murthi, the two sons of Narasimha Rao, became absolutely entitled to Kalagam- 
pudi in equal shares. On 18th February, 1941, Narasi Rao, executed a sale- 
deed (Exhibit A-57) in respect of two-fifth share in Pedamamidipalli village in 
favour of Subhadradevi, his daughter. Narasimha Rao died on 17th May, 1943, 
. and Jagannadha Rao II and Satyanarayanamurthi became entitled to a half share 
each in the three-fifth share in Pedamamidipalli village in addition to the half share 
in Kalagampudi. The judgment-debtors claimed'that there was a partition bet- 
ween the two sons- of Narasimha Rao in 1946. ° 


The peshkash, which was payable for the two villages when they were in the 
name of Jagannadha Rao I, was Rs. 979-3-0 (vide Exhibit I-A dated 6th October, 
1879). After the death of Srivatsankara Rao in 1936, the two villages were separately 
registered. Pedamamidipalli was registered in the name of Narasimha Rao and 
Kalagampudi, in the name of his two sons. ‘The peshkash was then apportioned 
between the two villages and Rs. 483-12-10 was fixed as peshkash for Pedamamidipalli 
village and Rs. 495-6-2, for Kalagampudi village. This is stated in the proceedings 
of the Collector, West Godavarai, (Exhibit A-4), dated 24th April, 1940. 


To decide whether the conclusion of the Subordinate Judge or of the High Court 
is right, it is necessary at this stage to read a few proun of the Act. ‘ Agricul- 
turist’ is defined by section 3 (ii) of the Act and the relevant parts of the definition 
are as follows :— 7 ; 

= (ii) Agriculturist, mean a person who— T; 

(a) has a saleable interest in any agricultural or horticultural land in the State of Madras, not 


‘being land situated within a Municipality or Cantonment, which is assessed by the State Government 
to land revenue (which shall be deemed to include h and quit-rent) or which is held free of 
tax under a grant made, confirmed or recognised by ent ; or 


(b) holds an interest in such land under a landholder under the Madras Estates Land Act,1908 
-as tenant, ryot or-under-tenure holder ; or 


| + , » o so » * * 
‘Provided that a person shall not be deemed to bè an ‘agriculturist® if he— 


, _ (d) isa landholder of an estate under the Madras Estates Land Act, 1908, or of a share og por- 
tion thereof, ie la rY registered or not, in respect of which estate, share or portion any sum 
exceeding five hundred rupees is payable as peshkash, or any sum exceedmg one hundred rupees is 

“payable under one or more of the following heads, namely, quit-rent, jodi, kattubadi, poruppu or other 
-due of a like nature or is a janmi wider the Malabar Tenancy Act, 1929, who is liable as such janmi to 
pay to the State Government any sum: exceeding five hundred rupees as land revenue. ” 


“The word * person’ is defined by clause (i) of section 3 as including an undivided 
Hindu family. BO 


The contention of the judgment-debtors was that there were two persons who 
were legatees under the will. They took the villages not as ancestral properties 
‘but as self-acquired properties, and-thé peshkash payable on these two villages must 
. be divided between them before section 3 (ii), Proviso (D) of the Act was made appli- 
‘cable. ‘The contention on the side of the decree-holders was that these properties 
` were held by an undivided Hindu family and the sons of Narasimha Rao took the 
‘properties under the will as ancestral properties, and the peshkash in respect of the 

6 3 
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two villages must be added together for the purpose of the application of the said 
Phviso. The High Court held that the properties taken by the two sons of Narasimha 
Rao, under the .will, were their separate properties and not ancestral properties, 
as there were no words to show a contrary intention. The High Courtalso referred 
to the conduct of the respondents in partitioning the villages and held that the pro- 
perty was held not jointly but in definite shares. The High Court, therefore, held 
that the peshkash in respect of the two villages could not be aggregated. The High 
Court, accordingly, broke up the peshkash in respect of Kalagampudi and the three- 
fifth share of Pedisnainidipall into two halves and held that as each son of Narasimha 
Rao was required to pay only his share, the peshkash paid by them individually did 
not exceed Rs. 500 mentioned in Proviso (D), and that the judgment-debtors were, 
therefore, agriculturists. ‘This part of the case was not challenged before us by the 
learned Advocate-General of Andhra Pradesh. Indeed, the decision of the High 
Court is supported by G. N. Arunachala Mudaltar v. G.A. Muruganatha Mudaltar and 
another!, in respect of the character of the property inherited by the two sons of 
Narasimha Rao, and this fundamental fact could not be questioned. We must 
then start with the conclusion.that the judgment-debtors are agriculturists. Before 
. we consider the other objections to the claim of the respondents to have the decree 
scaled down, we will deal with another argument on this part of the case. It is 
-contended that the High Court was in error in interfering with the finding that the 
respondents are not agriculturists in an application for Revision under section 115, 
‘Civil Procedure Code. This, in our opinion, is not a correct summing up of what 
the High Court did. The High Court had called for a finding andit was 
to be subject to objections by the parties. The High Cour: could have called for the 
evidence and itself given a finding. In re-examining the evidence with a view to 
reaching a correct finding on the question whether the judgment-debtors were agri- 
culturists or not, the High Court was not interfering in Revision with a finding of 
fact, but was drawing the correct inference from evidence it-had itsen ordered to 
‘be recorded before considering the law applicable to the case. In our opinion, this 
Objection has no validity. . i - > = Rie I 


“ a = ` s : “yi 

lt was next argued that the respondents cannot claim the benefit of the Act, 
‘because the ee ap decree must be considered to have become ‘a final decree 
and the second clause of section 16 of the Amending Act and not the third applied, 
and in any event, the respondents were concluded by the compromise decree which 
operated as res judicata. To understand this argument, it is necessary to read sec- 
tion 19 of the Act and section 16 of the Amending Act. Section 19 of the Act was 
amended by the addition of sub-section (2) in 1948. Section 19, as amended, 

reads :— i oo 
`. 419 (1) Where before the commencement of this Act, a Court has passed a decree for the repay- 
ment of a debt, it shall, onthe application of any ju t-debtor who is an agriculturist-or ın 
ôf a Hindu joint family debt, on the application of any member of the family whether or not 
the is the judgment-debtor or on the application of the decree-holder, a ly the provisions of this Act 
‘to such decree and shall, notwithstanding anything contained in the of Civil Procedure, 1908, 

amend the decree accordingly or enter satisfaction, as the case may be: 

Provided that all payments made or amounts recovered, whether before or after the commence- 
ment of this Act, in respect of any such decree shall first be applied in payment of all costs as originally 
decreed to the creditor. © - a 

2) The isions of subsection (1) shall also apply to cases where, after the commencement 
„of this Act; a Court has passed a decree for the repayment of a debt payable at such commencement ”’. 
The Amending Act also provided by section 16: l 
“16. The amendments made by this Act shall apply to the following suits and proceedings 
namely — , E" i : e 
(i) all suits and proceedings instituted after the commencement of this Act ; 
(ii) all suits and proceedings instituted before the commencement of this Act, in which no 
«decree or order has been passed, or in which the decree or order passed has not become final, before, 


such commencement ; 
eer ae 


1. (1953) $.C.J.°707: (1958) 2 M.L.J. 796 : (1954) S.C.R, 248. 
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_ (iti) all suits and proceedings in which the decree or order passed has not been executed or satis- 
fied in full before the commencement of this Act. : 


_ Provided that no creditor shall be required to refund any sum which has been paid to or realized: 
by him, before the commencement of this Act.” 


The contention of the appellants is that a compromise decree is a decree which 
finally determines the rights of the parties and the case is, therefore, governed by 
clause (ii) ofsectiór 16 and not by clause (iii), as claimed by thé respondent. There 
seems to have been at one time some difference of opinion in the intérpretation of 
this section in the High Court, but the view which has prevailed is that the section 
applies only to those decrees which can be said to be final in contradistinction to. 
decrees which are merely interlocutory or preliminary. It has also been held now 
for a long time in the High Court that clause (iii) governs all cases of money decrees. 
in which the decree passed’ has not been executed or satisfied in full before the com-- 
mencement of the Act. See Venkataratnam v. Seshamma.1. In other words, all 
decrees which have been executed and satisfied before the commencement of the 
Amending Act on 12th January, 1949, are unaffected by the Amending Act, but 
all decrees which are. not final and which remain to be executed either wholly or | 
in part, are subject thereto, but the Proviso states that in scaling down such decrees, 
the decree-holder would not be required to refund any sum which might have been 
paid or realised by him. No distinction is made between decrees passed after con- 
test and decreés passed on compromise.: - Both the kinds of decrees are amenable 
to the provisions of section 19 (2) and also of section 16 (iii). , There being no dis- 
tinction between decrees passed after contest and decrees passed on compromise, 
the words “‘in which the decree or order passed has not become final ” in clause 
(ii) of section 16, cannot be held to refer to a compromise dec ee but to decrees. 
which are final sich as final decrees for fore-closure, etc., in suits on mortgages .. 
The prevailing interpretation of the section in the High Court is preferable in: 
view of the generality of the werds -used in sections 19 (2) and 16 (iii).. In any 
event, it would bė improper to unsettle a:view of law which has now become in- 
veterate.: This case was governed by section 16 (iii), read with section 19 (2) 
_ and the respondents were entitled to broach the question of the scaling down of 
the decree once again. = + t i 


The appellants then seek to reach the same'result by invoking the principle of 
res judicata. It is contended that the earlier decision amounts to res judicata and 
the respondents were not entitled to raise the same issue which by implication must 
be held to be decided against them by the compromise judgment and decree. In 
the alternative, it is contended that the earlier compromise decree creates an estoppel 
against the respondents, because the appellants at that time had shown some con- 
cession in the amount which they were claiming and a decree for a lesser amount 
was passed. ‘This estoppel was said to be an estoppel by judgment. In our opinion, 
these contentions cannot be accepted. The Act as amended ‘confers this right 
upon petty agriculturists to save them from the opération of loans taken at usurious. 
rates of interest. No doubt the conduct of the respondents in omitting to press 
the claim for reduction of the amount of the claim on the first occasion is significant, 
but this did not constitute res judicata, either statutory or constructive. ‘The com-- 
promise decree was not a decision by the Court. It was the a tance by the 
Court of something to which the parties had agreed. It has been said that a com~ 
promise decree merely sets the seal of the Court on the agreement of the parties. 
The Court did not decide anything. Nor can it be said that a decision of the Court 
was implicit in it. Only a decision by the Court could be res judicata, whether 
statutory under section 1r'of the Code of Civil Procedure, or constructive as a matter 
of public pglicy on which the entire doctrine rests. The respondents claim to raise 
the issue over again because of the new rights conferred by «the Amending Act, 
which rights include, according, to them, the re-opening of all decrees whic had 
not become final or which had not been fully executed.. The respondents are entitled 
to take advantage of the amendment of the law unless the law itself barred them,, 
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or the earlier decision stood in their way. ‘The earlier decision cannot strictly be 
régarded as on a matter which was “heard and finally decided.” The decree 
might have created an estoppel by conduct between thse parties ; but here, the 
appellants are in an unfortunate position, because they did not plead this estoppel 
at any time. They only claimed that the principle of res judicata governed the 
case or that there was an estoppel by judgment. By that expression, the principle 
of res judicata is described in English law. There is some evidence to show that the 
respondents had paid two sums under the consent decree but that evidence cannot 
be looked into in the absence of a plea of estoppel by conduct which needed to be 
raised and tried. The appellants are, however, protected in respect of these pay- 
ments by the Proviso to clause (iii) of section 16 of the Amending Act. 


_ In our opinion, this appeal has no merits and must fail. It is, accordingly, 
et but in the circumstances of the case, wc make no order about costs in 
this Court. 


K. 8. Appeal dismissed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—P.B. GAJENDRAGADKAR, K.N. WancHoo and K.C. Das Gupta, JJ. 


Varada Bhavanarayana Rao .. Appellant* 
U. à i 

The State of Andhra Pradesh and others .. Respondents. 

Madras Estates Land Act (I of 1908) (as amended by Act II of 1945), section 3 (2) (d) Explanation (1) 
“* Estats ”—Grant of named village in which minor grants also existed—Burden of proof as to when minor grants 
were made—Madras Estates (Reduction of Rent) Act CXXX of 1947)—“ Estate °— Test. 

To make a grant of the rest of the village as a named village an “estate ” it must be shown that the 
minor inams which covered part of the village (devadayam and other personal inams) had been gran- 
ted prior to the grant of the rest of the village. The Explanation (1) to section 3 (2) (d) of the Madras 


Estates Land Act (as amended in 1945) did not create any or either way as to whether 
minor inams had been granted prior or the subsequent to the grant of a named village. B 


The plaintiff who asks the Court for a declaration that the area covered by a title deed is not an 
estate must prove that it is not an estate. There is no presumption that such area is an estate‘or that it 
is not an estate. The plaintiff who is to prove that the suit lands do not form an estate must show that 
_ the minor inams were granted subsequent to the date of the inam grant of the named village. Ifno 
evidence was given on either side the plaintiff must fail. 

District Board, Tanjore v. Noor Mohd., A.1.R. 1953 S.C. 446 : (1952) 2 M.L.J. 586, explained. 

Appeal from the Judgment and Decree dated 26th November, 1958, of the 
Andhra Pradesh High Court in Appeal Suit No. 1228 of 1953. 


N.V. Ramadas and T.V.R. Tatachari, Advocates, for Appellant. 
P. Rama Reddy and P.D. Menon, Advocates, for Respondent No. r. 
The Judgment of the Court was delivered by 


Das Gupta, 7.—In the district of Vishakhapatnam in the State of Madras there 
is a village known by the name of Vandrada. The entire area of this village is 
now covered by 5 inam grants,-by far the major portion being comprised in the inam 
held by the appellant, Varada Bhavanarayana Rao. In 1864 the Inam Commissioner 
granted fresh inam title deeds in confirmation of the existing inam grants; the total 
area of the village was recorded as 768.60 acres. Out of this 66.12 acres were un- 
assessed poramboke ; 690.13 acres of dry and wet lands were included in a title 
deed which is numbered 1082 ; 9.25 acres were included in title deeds Nos. 940 
and 941 ; two other title deeds Nos. 179 and 180 granted by the Inam Commis- 
sioner covered an area of 3.04 acres. The question in controversy in the oe 
litigation is whether the inam created by the original grant in confirmation of which 
title deed No. 1082 was issued by the Inam Commissioner forms ane‘‘estate *’ to 
which the Madras Estates Land (Reduction of Rent) Act, 1947 (XXX of 1947) 
applies. This Act will be later referred to in this judgment as “‘ the Reduction of 
Rent Act.” It is necessary to mention here that section 1 of this Act provides that 
it applies to all estates as defined in section 3 (2) of the Madras Estates Land Act, 





*C.A, No. 340 of 1961. 25th March, 1963. 
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1908. The relevant portion of section 3 (2) of the Madras Estates Land Act runs. 
thus :— ° 
“ (d) any inam village of which the grant has been made, confirmed or recognised by the 
Government, notwithstanding that subsequent to the grant, the village has been partitioned among the 
grantees or the successors in title of the grantee or grantees. 
lanation (1).—Where a grant as an inam is ed to be of a named village, the area which: 


Exp ( 
forms the subject-matter of the grant shall be deemed to be an estate notwithstanding that it did not 
include certam lands in the village of that name, which have already been granted on service or other 


tenure or been reserved for communal purposes............ i 


The Special Officer appointed by the Government of Madras under section 2 of 
the Rent Reduction Act decided that the inam lands in respect of which title deed 
No. 1082 had been issued and which now admittedly are held in inam by the appellant 
formed an “estate.” Accordingly, the Officer, acting under the Act recommended 
fair and equitable rates of rent for the raiyati lands in this estate. On 27th June, 
1950, the Government of Madras published in the Gazette a notification fixing the 
rates of rents payable in respect of lands in the village in accordance with these 
recommendations. Aggrieved by this action of the Government the appellagt’ 
moved the High Court of Madras under Article 226 of the Constitution praying ` 
for a writ of mandamus directing the State to forbear from giving effect to the 
notification. The High Court held that the remedy of the petitioner was by way 
of a suit and dismissed the application, on an undertaking given by the Govern- 
ment that it would waive its right to the notice under section 80 of the Code of Civil 
Procedure. It was after this that the appellant filed in the Court of the Subordi- 
nate Judge, Srikakulam, the suit out of which this appeal has arisen. 


In his plaint the appellant averred that for the lands comprised under title 
deed No. 1082, there was neither the grant of a whole village nor of a named village. 
It was also stated by the appellant that the lands now covered by the single title 
deed No. 1082 originally formed the subject-matter of several separate grants. The 
plaintiff further averred that out of the lands of the village not included in any of 
the earlier grants, further grants were made subsequently which were separately 
confirmed and separate title deeds—Title deeds Nos. 940, 941 and Nos. 179 and 180— 
were issued in respect of them. It was mainly on the basis of these averments that 
the plaintiff contended that his lands covered by the title deed No. 1082 were not 
at all an estate and prayed for a declaration to this effect. The State of Madras. 
was the main defendant in the suit and contested the plaintiff’s claim. In its written 
statement the State pleaded that there was in respect of the suit land a single grant 
of a named village and that it was not true that from out of any reserved lands further 
grants were made subsequently. Accordingly, it was urged that the plaintiff’s 
contention that these lands did not form an estate should be rejected. Similar 
pleas were raised also by defendants 2 to 31 who were impleaded as the tenants. 
cultivatmg some of the lands covered by the title deed No. 1082. 


The trial Court held that as the original grant is shown by the entries in the: 
Inam Fair Register to have been made to a number of persons and there were deduc- 
tions for poramboke and for personal and service inams, and further because even. 
though the original grant may have been under a single transaction the confirma- 
tion was not by one title deed, the suit lands did not constitute an estate as defined. 
in section 3 (2) (d) of the Madras Estates Land Act. 


On appeal by the State of Madras, the High Court of Madras came to a contrary 
conclusion. The High Court pointed out that the opinion of the trial Judge that 
to constitute an estate the confirmation must be under one grant was unsupportable. 
In the opinion of the High Court the entries in the Inam Fair Register showed 
that the grant consisted of a named village and it was the inam as granted that was 
confirmed by the Inam Commissioner. The High Court also expressed its view 
that “the whole Inam inquiry proceeded on the footing that it was the whole 
village, excepting the two minor inams, that was given in inam to Chatti Venkata- 
charulu etc. ® The High Court accordingly allowed the appeal and dismissed the 
suit -with costs. 

° 
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Against this decision of the High Court the present appeal has been filed by 
the*plaintiff on a certificate granted by the High Court. 


In support of the appeal, Mr. Tatachari has contended that there were no 
materials on the record to show that the original grant was of a whole of the village 
or of a village by name. His next contention is that even if it be held against his 
client that the original grant that was ultimately confirmed by the title deed No. 
1082 was of a named village the burden still lay on the defendants to show further 
that the portion of the village now covered by the minor grants (in respect of which 
title deeds Nos. 940 and 941 and title deeds Nos. 179 and 180 were issued) had been 
granted prior to the date of that original grant. Learned Counsel contends that 
the defendants: have failed to discharge this burden and so the plaintiff’s case that 
these lands do not form an estate should be accepted. 


The several questions of fact that arise in this case have to be decided on the 
meagre evidence furnished by the Inam Fair Register of Vandrada village. For, 
as it usually: happens in most of such cases neither the original grant which was 
confirmed by the title deed No. 1082 nor the originals of the other grants which 
were the basis of the other four title deeds are available. On an examination of 
the entries in the Inam Fair Register it appears that the inam grant which was con- 
firmed in 1864 by title deed No. 1082 was originally granted by Nabob Mofuz 
Khan in the year 1739. ‘The area covered by this grant was estimated to be 40 
garces in the year 1797. But a few years later—in an account of 1861—the‘area 
was calculated as 100 garces. It is not possible to say on the basis of this staternent 
of area that the entire area of the village was included in the original grant by 
the Nawab. Clearly, therefore, the suit land does not form a whole inam village 
within the meaning of the main portion of clause (d) which has been set out above. 
It can still be an estate however if it comes within the Explanation. ~- The effect of 
the Explanation was succinctly put in a Full Bench Judgment of the Madras High 
Court in Varadaraja Swamivari Temple v. Krishnappa*, thus :— ; ; 

ea iat s Sob TETT Where the grant in inam was of a named village, what was granted would cons- 
titute an estate even though the grantee did not have the benefit of the minor inams that lay within the 
graphical limits of that village, provided it was proved that the grant of the minor ams preceded: 

im point of time the grant of the rest of the village as a named village.” ; 

In our opinion, the High Court was clearly right in its view that the original 
grant has been shown to be of a named village. Apart from the fact that the inam- 
itself is described in Col. 8 of the Inam Register as Vandrada Shrotriem and Agrahar 
of Vandrada, we get a further fact from the entries in Col. 20 that Mr. Scott’s Register 
of 1207 Fasli shows that the village Vandrada was originally granted in inam to- 
Chatti Venkatachari and others in A.D. 1739 for subsistence. This grant which 
was later confirmed by the title deed No. 1082 was thus clearly of a named village. 

That alone is however not sufficient to make it an estate. It must further 
appear that the minor inams which covered part of the village, viz., Devadayan. 
9.25 acres and the personal inams for 3.04 acres had been granted prior to the 
grant of the rest of the village as a named village. 


There is nothing on the record, however, to show the’ dates of the grants of 
the minor inams. It is therefore necessary to consider the question of burden of 
proof. The decision of this Court in District Board, Tangore v. Noor Mohd.*, has gene- 
rally been taken to lay down the law that when the question arises in any case before 
the Courts whether certain lands constitute an “‘ estate’ the burden of proving. 
that they constitute an estate is upon the party who sets up that contention. Ona 
closer examination however it appears that this decision cannot be considered to. 
be an authority for this proposition. The judgment of Mr. Justice Mahajan 
(as he then was) states “‘ that it was conceded by Mr. Somayya, the learned Counsel’ 
for the respondent that the burden of proving that certain lands constitute ah “estate” 
is upon the party who sets up the contention.” The judgment proceeded on the 
basis of this concession by Counsel and contains no discussion on the question and 
en 
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consequently no pronouncement. The other learned Judge, Mr. Justice Ghand- 
rasekhara Atyar, has also stated “‘that the respondent has not successfully discharged 
the onus that rests on him to show that Kunanjeri was an “ estate ” within the mean- 
ing of the Act.” His view that such onus did rest on the respondent was also appa- 
rently based on the concession made by Counsel. It will not be proper therefore 
to treat the judgment of this Court in District Board, Tanjore caset, as a decision on 
the question of burden of proof in such cases. i : 


It is now necessary to examine the principle involved in the question. On 
behalf of the respondent State, Mr. Ram Reddy contended that a consideration of 
the scheme of legislation in introducing Explanation (1) to section 3 (2) (d) shows 
that the Legislature intended the Court to presume that when a grant as an inam 
‘was expressed to be of a named village the area covered by the grant formed an est- 
ate, but that it was open to a party to rebut this presumption by showing that the ex- 
cluded lands of the village had been granted by the grantor of the major inam after the 
date of the major grant. It appears that long before this Explanation was added to 
section 3 (2) (d), the Madras High Court (Wallis, C.J., and Srinivasa Ayyangar, J.) 
held in Narayanaswami Nayadu v. Subramanyam, that as in all the documents the terfiple 
was described as the owner of the whole village, the burden was upon the plaintiff 
to show that the grant was only of the revenue of a portion of the lands in the village 
and as this burden had not been discharged Venkatapuram Agraharam was an 
estate even though there were minor inams in the village. This decision was given 
in 1915 and was followed in the Madras High Court till 1943 when in Ademma’s 
<ase®, another Bench held that unless every bit of land in the village was included 
in the grant, the grant could not be of the whole village and the land granted could 
not have formed an estate. This later view was followed the same year in Surt 
Reddi’s caset. It was after this that the present Explanation (1) to section 3 (2) (d) 
was added by the Madras Estates Land (Amendment) Act II of 1945. ‘There 
was a provision by which the amendment was to be deemed to have effect as from 
the date when the Madras Estates Land (Third Amendment) Act, 1936, bringing 
in sub-clause (d) of clause (2) of section 3 in its present form, came into force. Mr. 
Ram Reddy argues that the intention of the Amending Act 1945 was to restore fully 
the view taken in ‘Narayanaswami’s case?, and that under the definition of an inam 
village as explained by the amendment a named village would be presumed to be 
an inam village, and so an “‘ estate ’’, notwithstanding the existence of certain minor 
inams. The presumption could however be rebutted by showing that these minor 
inams were created by the grantor of the major inam subsequent to the creation of 
the major inam. ‘The argument is undoubtedly attractive. It also finds support 
from the observations of Subba Rao, J. In Janakirimaraju v. Appalaswamt®, where 
the learned Judge stated that the amendment introduced by the Explanation was 
intended to restore the well settled law disturbed by the decision in Ademma’s case.* 
There are other observations in the judgment in Fanakiramaraju’s case®, which appear 
to support éven more clearly Mr. Ram Reddy’s argument that as soon as it was 
found that the inam grant was of a named village a rebuttable presumption will 
arise that it formed-an estate. On closer examination of the question however 
we find that it would be reading too much into the Explanation to think that the 
Legislature wanted to create such a presumption. There are a number of reasons 
which make us hesitate to accept the view that such a presumption was created. 
The first of these is that when adding the Explanation in 1945 the Legislature did 
not think fit to make any change in section 23 of the Act, under which it shall be 
presumed where it became necessary in any suit or proceeding to determine whether 


an inam village ora separated part of an inam village was.or was not an estate within 


the meaning of the Act as it stood before the commencement of the Madras Estates 
Land (Third Amendment) Act, 1936, that such village was an estate. If when 
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adding the Explanation to section 3 (2) (d) in 1945 the Legislature had intended to 
bring into existence a presumption as suggested by Mr. Ram Reddy, nothing was 
easier than to give effect to such intention by omitting from section 23 the words 
“< as it stood before the commencement of the Madras Estates Land (Third Amend- 
ment) Act, 1936 ” or by adding express terms that ‘“‘ where the grant was expressed 
to a of a named village the presumption will be that it is an estate until the contrary 
is shown.” ; 


Another reason which makes it difficult for us to accept Mr. Ram Reddy’s 
argument is the actual language used in Explanation (1). The last portion of the 
Explanation clearly indicates that the conclusion that the area is an “estate” can 
be drawn even where the whole of the village is not included in the grant, only if 
it appears that the portion not included had already been gifted and was therefore 
lost to the tenure. The addition of the last clause in the Explanaion brings out the 
fact that the Legislature did not intend to go quite as far as the High Court had 
gone in the case of Narayanaswamit Nayadut. 


. Ona consideration of the history of the language used in the Explanation and 
, algo the circumstances in which the Explanation came to be added, we have come to 
the conclusion that the Legislature being well aware of the difficulties of proving 
whether the minor grants had been granted prior to or subsequent to the grant of a 
named village, decided to leave the matter easy as between the contending parties 
and creatcd no presumption either way. 


That being the position, the question on which of the contending parties the 
‘burden of proof would lie has to be decided on the relevant provisions of the Evidence 
Act. Section ror of the Evidence Act provides that whoever desires any Court 
to give judgmentas to any legal right or liability dependent on the existence of facts 
which he asserts, must prove that those facts exist. Section 102 provides that the 
‘burden of proof in a suit or proceeding lies on that person who would fail if nu evi- 
dence at all were given on either side. Section 103 provides that the burden of proof 
as to any particular fact lies on-that person who wishes the Court to believe in its 
existence, unless it is provided by any law that the burden of proof of that fact shall 
lie on any particular person. 


Applying these principles, we find thac the plaintiff who asks the Court for a 
declaration that the area covered by the title deed No. 1082 is not an estate must 
prove that it is not an “‘ estate”. If no evidence were given on either side the 
plaintiff would fail:- For, we have found that there is no presumption in law-either 
that the area in question is an estate or that it is not an estate. 1t follows from this 
that the plaintiff who is to prove that the suit lands do not form an estate must show 
that the minor inams were granted PPE to the date of the inam grant of the 
-named village. The plaintiff has clearly failed to discharge this burden. 


We have therefore come to the conclusion, though for reasons different from 
what found favour with the High Court, that the plaintiffs suit has been rightly 
-dismissed. 

`" ‘The'appeal is accordingly dismissed. No order as to costs in this Court.. 


K.S. ` Appeal dismissed. 


——<—<—<—— 
1. (1915) LL.R. 39 Mad. 683 : 29 M.L.J. 478. - 
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THE SUPREME COURT OF INDIA. 
(Givil Appellate Jurisdiction.) 


PRESENT :—P.B. GaJENDRAGADKAR, Chief Justice, K.N. Wancnoo, K.C. Das 
Gupta, J.C. Sman anp N. RAJAGOPALA AYYANGAR, JJ. 


M/s. Shree Bajarang Jute Mills Ltd., Guntur T Appellani* 
v 


The State of Andhra Pradesh represented by Deputy Commis- 
sioner of Commercial Taxes, Guntur .. Respondent. 


Constitution of India (1950), Article 286—Explanation—Delivery within state of Railway Receipts against 
payment for goods cakes to places outside the State for consumption oustide the State—If Goda ieh bo- 
desmed to be “actually delivered” within the State authorising levy of sales tax—Sals of Goods Act (IIT of 1930), 
section 39—Applicabtlity. 

No doubt under section 39 of the Sale of Goods Act where, in pursuance of a contract of sale the 
seller is authorised to send the goods to the buyer delivery of the goods to a carrier for the purpose off 
transmission to the buyer, is prima facie deemed to be delivery of the goods to the buyer. But that pro- 
vision will not make mere deli of the railway receipts representing title to the goods “actual deli» 
very of goods ” for the purpose of Article 286 of the Constitution. The rule contained in section®39- . 
(1) of the Sale of Goods Act raisesa prima facie inference that the goods have been delivered if the 
conditions ee ed thereby are satisfied, it has no application in dealing with a constitutional pro— 
vision which while imposing a restriction upon the legislative power of the States entrusts exclusive 
power to levy sales tax to the State in which the g have been actually delivered for the purpose 
of consumption. 

Appeal from the Judgment and Order dated yth April, 1960; of the Andhra. 
Pradesh High Court in Tax Revision Case No. 27 of 1958. 


M.C. Setaload, Senior Advocate, (K. Srinivasamurthy and Naunit Lal, Advocates,, 
with him), for Appellant. 


A. Ranganadhem Chetty, Senior Advocate, (B.R. G.K. Achar, Advocate, with him),. 
for Respondent. 


The Judgment of the Court was delivered by 


Shah, F.—With certificcate of fitness granted by the High Court of Andhra. 
Pradesh this appeal is preferred by Shree Bajrang Jute Mills Ltd. 


The appellant is engaged in the manufacture of jute goods, and is a registered. 
dealer under the Madras Genéral Sales Tax Act. For the assessment year 1954-55 
the appellant submitted its return for sales tax claiming a deduction of 
Rs. 21,80,118-1-3 from the turnover in respect of the jute goods supplied by 
rail-to the Associated Cement Company Ltd.—hereinafter for the sake of” 
brevity called ‘the A.C.C.’ under despatch instructions from that Com-. 
pany. The Commercial Tax Officer rejected the claim of the appellant for deduc- 
tion and that order was confirmed in appeal to the Deputy Commissioner of Commer-- 
cial Taxes. In appeal to the Sales Tax Appellate Tribunal, the order was reversed, 
the Tribunal holding that the appellant was entitled to exemption in respect of 
the turnover for the goods supplied to the A.C.C. A revision petition presented 
against the order to the High Court of Andhra Pradesh was heard with a latge 
number of other petitions which raised certain common questions. The High. 
Court reversed the order of the Tribunal and restored the order passed--by the 
Deputy Commissione: of Commerial Taxes. 


The factory of the appellant is situated at Guntur. The A.C.C. owns cement 
factories at many places (including one at Tadepalli in the State of Andhra called 
the Krishna Cement Works) and for the purpose of marketing its products it requi- 
res jute packing bags. For securing a regular supply of jute bags, the A.C.C. entered 
into a contract with the appellant of which the following four conditions are material: 


“1, All the goods are sold F.O.R. Guntur unless otherwise expressly stated in this contract. 


A 2. Goods to be packed........ well pressed and marked in... e om aso». bound bales of... e. 
per each. i 
i] 
*C.A.No. 542 of 1962. 6th February, 1964. 
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3. Payments to be made in cash, in exchange for Mills Delivery Order on sellers on due date 
or for Railway receipts or for Dock receipts, or for Mate’s receipts, (which Dock receipts or Mate’s 
receipts are to be handed by a Dock’s or Ship’s Officer to the seller’s representative). 


4. The buyers agree that the property in the goods sold shallnot passfrom thesellers to the 
buyers, so long as the sellers are in possession of any bills oflading, railway receipts, dock-warrants 
or Mate’s receipts or any other document of title whether such documents are in the names of 
sellers or buyers, until payment is made in full. 


(a) The buyers agree that the risk of loss, deterioration or damage in the goods during transit 
whether by land or canal or sea or when the goods are in the custody of the seller or any third person 


in a warehouse, dock or any premises shall be borne by the buyers notwithstanding that the property 
in the goods does not pass to the buyers during such transit or custody. ” oe 


As and when the gunny bags were needed for packing its products the A.C.C. issued 
despatch instructions calling upon the appellant to send jute bags by railway to 
the cement factories of the A.C.C. outside the State of Andhra. Pursuant to those 
instructions the appellant loaded the goods in the railway wagons, obtained railway 
receipts in the name ot the A.C.C. as consignee and against payment of the price, 
delivered the receipts to the Krishna Cement Works, Tadepalli—which, it is common 
.gréund, was for the purpose of receiving the railway receipts and making payment, 
the agent of the A.C.C. It is also common ground that the jute bags were sold to 


the A.C.C. for the purpose of packing cement by the factories ofthe A.C.C. to which. 
they were sent and not for any other purpose. f 


The assessing authority and the Deputy Commissioner held that as the railway 
receipts were delivered to the agent of the buyer within the State of Andhra, and 
price was also realized from the agent of the buyer within the State, the goods must 
be deemed to have been delivered to the buyer in the State ot Andhra, and the 


appellant was liable to pay sales tax on the price of the goods sold. With that view 
the High Court agreed. 


Under the Government of India Act, 1935, the Legislatures of every Province 
could legislate for levying tax on gales of goods in respect of all transactions, whether 
the property in the goods passed within or without the Province, provided the 
Province had a territorial nexus with one or more elements constituting the transac- 
tion of sale ; Poppat Lal Shah v. The State of Madras! and The Tata Iron and Steel 
Company Lid. v. State of Bihar?. But this resulted in simultaneous levy of sales tax 
by many Provinces in respect of ‘the same transaction each fixing upon one or 
more elements constituting the sale, with which it had a territorial nexus. With 
the dual purpose of maintaining an important source of revenue to the States, 
and simultaneously preventing imposition of an unduly heavy burden upon the 
consumers by multiple taxation upon a single transaction of sale, the Constitition 
made a special provision imposing restrictions upon the legislative power of the 
States in Article 286 which as originally enacied 1an as follows :— 

“(1) No law of a State shall impose, or authorise the imiposition of a tax on the sale or purchase 
of goods where such sale or purchase takes place— ; 

(a) outside the State or i 


° (b) in the course of the import of the goods into, or export of the goods out of the terntory 
of India. 


Explenation.—For the purposes of sub-clause (a) a sale or purchase shall be deemed to have taken 
place in the State in which the goods have actually been delivered asa direct result ofsuch sale or 
purchase for the purpose of Consumption m that State, notwithstanding the fact that under the gene- 
ral law relating to sale of goods the property in the goods has by reasan of such sale or purchase passed 
in another State. i 


(2) Except in so far as Parliament may by law otherwise provide, no law of a State shall impose, 
or authorise the imposition of a tax on the sale or purchase of any goods where such sale or pwchast 
takes place in the course of inter-State trade or commerce: s 


Provided that the President may by order direct that any tax on the sale or purchase of goods 
which was being lawfully levied by the Government of any State immediately before the commence- 
ment of this Constitution shall, notwithstanding that the imposition of such tax is contrary to the pro-: 
visions of this clause, continue to be levied until the thirty first day of March, 1951. 


ae ee 
1. (1958) S.C.J. 369 : (1953) 1 M.L.J.789: 2. (1958) S,G.J. 818 : (1958) S.G.R, 1355 
(1953) S.G.R. 677. 


a 


124 THE MADRAS LAW JOURNAL REPORTS—{SUPREME COURT). [1964 


(3) No law made by the Legislature of a State imposing, or authorising the imposition of a 
‘tax on the sale or purchase of any such goods as have been declared by Parliament by law to be egen- 
tial for the life of the community shall have effect unless it has been reserved for the consideration ‘of 
the President and has received his assent.” 
After the enactment of the Constitution, by a Presidential Order the Provincial 
Sales Tax Acts were made to accord with the restrictions imposed by Article 286 of 
the Constitution. It is manifest that by Article 286 the legislative authority of 
the States to impose taxes on sales and purchases was restricted by four limitations 
in respect of sales or purchases outside the State, in respect of sales or purchases 
in the course of imports into or exports out of India, in respect of sales or purchases 
which take place in the course of inter-State trade or commerce and in respect 
of sales and purchases of goods declared by Parliament to be essential for the life 
of the community. These limitations may overlap, but the power of the State to 
tax sale or purchase transactions may be exercised only if it is not hit by any of the 
limitations. The restrictions are cumulative. 


The sales in the present case are not sales, whichhave taken place in the course of 
inter-State trade or commerce. The only point of contest is whether they are “ opt? 
sidethe State” of Andhra. Tt is now well-settled that by Article 286 (1)(as it stood ` 
before it was amended by the Constitution Sixth Amendment Act, 1956) sales as a 
direct result of which goods were delivered in a State for consumption in such 
State1.e.,the sales falling within the ExpJanation to Article 286 (1) were fictionally 
to be regarded as inside that State forthe purpose of clause (1) (a) and so within 
the taxing power of the State in which such delivery took place and being outside 
all other States exempt from sales tax by those other States : Tobacco Manufacturers 
(India) Lid. vo. The Cominissionerof Sales-tax Bihar, Patna! ; Indian Copper Corporation 
Lid. v. The State of Bihar and qthers*; and The State of Kerala and others v. Ths Cochin Coal 
Company Ltd.. But the Explanation is not exhaustive of what may be called “ inside 
sales”. Clause (1) (@) excludes from the reach of the power of the States sales 
outside the State but it does not follow from the Explanation that it localises the 
situs of all sales. , The power of the State under Entry 54, ListIT of the Seventh 
Schedule to tax sales (not falling within clauses (1) ( b); (2) and (3), which are out- 
side the Explanation, and which may for the sake of brevity be called ‘non-Fxplanation’ 
‘sales, remains unimpaired. It is not necessary for the purpose of this case to express 
an opinion, whether the theory of territorial nexus of the taxing State, with one or 
more clements which go to make a completed sale authorises since the promulga- 
tion of the Constitution the ‘exercise of legislative power under Entry 54, List II of 
the Seventh Schedule to tax sales,, where property in goods has not passed within 
the taxing State. pa 


The question which then falls to be determined is whether the sales-to the A.C.C. 
by the appellant may be regarded as ‘‘ non-Explanation sales.” There can be no 
doubt that if the goods were delivered pursuant to the contracts of sale outside the 
State of Andhra for the purpose of consumption in the State into which the goods 
were delivered, the State of Andhra could have no right to tax those sales by virtue 
of the rustriction imposed by Article 286 (1) (a) read with the Explanation. ° 


The facts found by the taxıng authorities clearly estblish that property in 
the goods despatched by the appellant passed to the A.C.C. within the State of 
Andhra when the railway receipts were handed over to the agent of the A.C.C. 
against payment of price. The question still remains. Were the transactions ‘non- 
Explanation sales’ 1.¢., falling outside the Explanation to Article 286 (1)? To attract 
the Explanation the goods had to be actually delivered as a direct result of the sale, 
for the purpose of consumption in the State in which they were delivered. It is not 
disputed that the goods were supplied for the purpose-of consumption outside the 
State of Andhra, and in the States in which they were supplied. It is submitted 
that the goods were actually delivered within the State, when the railway receipts 
. were handed over to the agent ofthe buyer. But the expression ‘‘actually delivered” 


r= 





1. (1961)2 S.C.R. 106. 7 
2. (1961) 1S.G.J. 457 : (1961) 2 S.G.R. 276. 


d 


3. (1961) 2 S.C.J. 20: (1961)2 S.G R. 219. 
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in the context in which it occurs, can only mean physical delivery of the goods, 
or%uch action as puts the roods in the possession of the purchaser : it does not con- 
template mere symbolical or notional delivery e.g., by entrusting the goods to a 
common carrier, or even delivery of documents of title like railway receipts. In 
C. Goundarajulu Naidu and Company v. State of Madrast, Venkatarama Ayyar, J., 
dealing with the concept of actual delivery of goods, so as to attract the application 
of the Explanation to Article 286 (1) (a) rightly observed : 


“In the context it can mean only phia delivery and not constructive delivery such as by 
transfer of documents of title to the goods. The whole object of the Explanation is to give a power of 
taxation in respect of the goods actually entermg the State for the purpose of use therein and it will 


A similar view has been expressed in twc other cases : Mis. Capco Ltd. v. The Sales 
Tax Officer and anothe® and Khaitan, Minerals v. Sales Tax Appellate Tribunal for Mysore.* 


Counsel for the respondent-State relied upon section 39 of the Indian Sale of 
Goods Act, 1930, which provides in so far as it is material, by the first sub-section 
_ that where, in pursuance of a contract of sale, the seller is authorised to send the 

goods to the buyer, delivery of the goods to a c^ rier for the purpose of transmission 
to the buyer, is prima facie deemed to be delivery of the goods to the buyer. But 
that provision will not make mere delivery of the railway receipts representing title 
to the goods actual delivery of goods for the purpose of 2 rticle 286. The rule con- 
tained in section 39 (1) of the Indian Sale of Goods Act raises a prima facie inference 
that the goods have been delivered if the conditions prescribed thereby are satisfied : 
it has no application in dealing with a constitutional provision which while imposing 
a restriction upon the legislative power of the States emtrusts exclusive power to 
levy sales tax to the State in which the goods have been actually delivered for the 
purpose of consumption. 

The High Court was therefore in error in inferring from the fact that the property 
had passed within the State of Andhra against delivery of the railway receipts, 
that the goods were actually delivered within the State. If the inference raised 
by the High Court that the goods were actually delivéred within the State of Andhra 
cannot be accepted, on the facts found there is no escape from the conclusion that 
the State of Andhra had no authority to levy tax in respect to those sale transactions 
in which the goods were sent under railway receipts to places outside the State of 
Andhra and actually delivered for the purpose of consumption in those States. 

The appeal must therefore be allowed. The order of the High Court 1s set 
aside and the order of the Appellate Tribunal is restored. The appellant to get 
its costs in this Court and the High Court from the respondent-State. 

KS. Appeal allowed. 
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H.R.S. Murthy .. Appellant* 
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The Collector of Chittoor and another .. Respondents. 
Madras District Boards Act (XIV of 1920), section 79—Land cess—Annual rental value—If to include 
for minerals and material won the land leased——Sections 78 and 79—If impose tax on mineral 
rights to—If repealed by Mines and Minerals Development Act (LII of 1948 and II of 1957)—Land Cess 
due cae section 78 if can be recovered as arrear of land reverue——Madras Revenue Recovery Act (II of 1864), 
section 52. i 
The expression “ royalty” in section 79 (1) of the Madras District Boards Act includes the 
royalty payable (in addition to lease amount) under a mining lease on the materials or mineralg 


L. (1952) 2 M.L.J. 614 : A.LR. 1953 Mad. 2. A.LR. 1960 All. 62. 
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è 
won from theland. “Royalty” which follows the expresion “lease amount ” is something other 
than the return to the lessor or licensor for the use of the land surface and represents as it normally 
connotes the payment made for the materials or minerals won from the land. Such royalty can 
be included in the annual valuation for levy of land cess. 


Sections 78 and 79 of the Madras District Boards Act have nothing to do and are not concerned 
with the development of mines and minerals or their regulation. There is no connection between 
the regulation and development of mines and minerals dealt with by Mines and Minerals ation 
and Development) Acts (Central Acts LIII of 1948 and LXVII of 1957) and the levy and collection 
of land cess for which provision is made by sections 78 and 79 of the Madras District Boards Act. 


The land cess is in truth a “ tax on lands ” within Entry 49 of the State List and not a tax on 
mineral rights falling within Entry 50 of the State List which could not be levied by the State after 
Central Acts LIII of 1948 and I of 1957, 


The land cess due under section 78 of the Madras District Boards Act can be recovered as an 
arrear of land revenue under section 52 of the Madras Revenue Recovery Act (II of 1864). 


Appeals by Special Leave and by certificate from the Judgment and Order 
dated 25th March, 1960 of the Andhra Pradesh High Court in Writ Petitions Nos. 
534 and 535 of 1958 and Petition under Article 32 of the Constitution of India 
for the enforcement of fundamental rights. . 

P. Ram Reddy, Advocate, for Appellant (In C.A. Nos. 316-A and 316-B of 1962) 
and Petitioner (In Petition No. 302 of 1960). 

T.V.R. Tatachari and B.R.G.K. Achar, Advocates, for Respondents (In both 
the Appeals and the Petition). 


The Judgment of the Court was delivered by 

Rajagopala Ayyangar, 7.—The two Civil Appeals and the petition under Article 
32 of the Constitution which have been heard together raise a common point regard- 
ing the validity of notices of demand for the payment of land cess under the Madras 


cess is merely a proportion of the land-cess, and as the validity of that demand 
stands or falls with that of the land cess, it is sufficient if we refer to and consider 
the challenge to the demand of tand cess alone, as that will determine the validity 
of the entire sum demanded. 


The appellant’s father obtained a mining lease from the Government of Madras 
dated 15th September, 1953 under which he was permitted to work and win 
iron ore in a tract of lands in a village in Chittoor district., The terms upon which 
the lessee was to work the mines are not very relevant but what is material is that 
under this instrument the lessee bound himself to pay a dead rent of Rs. 1140/2 per 
year if he used the leased land for the extraction of iron ore and a higher amount 
if used for other purposes. Besides, he also bound himself to pay a royalty of 8 
annas per ton of iron ore if the ore were used for extraction of iron and if the iron ~ 
ore was used for any other purpose such as for sale in specie, at Re. r per ton. In 
addition, the lease also stipulated for the payment of surface rent at Rs. 1/8/3 ie 
acre per annum in respect of the surface area occupied or used. The lessee worked 
the mines, extracted ore and marketed it. 


e 
To raise finances for carrying on the local administration in the District Boards, 
several taxes are leviable. Among them section 78 of the ‘Act imposes a land cess 
on lands in the district in these terms : 
“78. ‘The land-cess shall be levied on the annual rent value of all occupied lands on whatever 


tenure held and shall consist of a tax of two annas in the rupee of the annual rent value of all such 
lands in the district. ” 


The “ annual rent value ” on the basis of which the land cess to be levied was to 
be computed in the manner laid down in section 79 and this section ran : 


“79. The annual rent value shall, for the purposes of section 78, be calculated in the 
following manner ; 


(i) In the case of lands held direct from Government on ryotwari tenure o1 on lease or li 
the assessment, lease amount, royalty or other sum payable to Government for the lands, together 
with any water-rate which may be payable for their irrigation, shall betaken to befthe annual rent 
value. 
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(ii) In the case of inam lands or lands held wholly or partially free from assessment, the full 
astessment which such lands would bear if they were not inam, together with any water-rate which 
may be payable for their irrigation, shall be taken to be the annual rent value ; and such full assess- 
ment arid water-rate shall be determined by the District Collector under the general orders of the 
Board of Revenue. - 


(iii) In the case of lands held on any other tenure, the annual rent payable to the landholder, 
‘ub-landholder or any other intermediate landholder holding on an under-tenure created, continued 
or recognized by a landholder, or sub-landholder, as the case may be,:by his tenants, together with 
any water-rate which may be payable for their irrigation, shall be taken to be the annual rent value; 
and where such lands are occupied by the owner himself or by any person holding the same from him 
free of rent or at a favourable rent, the annual rent value shall be calculated according to the rates 
of rent usually paid by occupancy ryot for ryoti lands in the neighbourhood with similar advanta- 
gos, together with any water-rate which may be payable for the irrigation of the lands so occupied. 


(iv) In the case of lands, the assessment of rent of which is a in kind, the annual rent value 
thal] be calculated according to the rates of rent established or paid for neighbouring lands of a similar 
description and quality, together with any water rate which may be payable for the irrigation of the 
lands first mentioned, or if such method of calculation is, in the opinion of the Board of Revenue, 
impracticable in any particular case, according to any method which the Board of Revenue may ap- 

@prove for that case :~ i 


E Provided that , where any landholder or sub-landholder has obtained under the provisions 
of sections 30 (jiii) and 33 of the Madras Estates Land Act, 1908, a decree empowering him to increase 
his rent in consequence of any additional payment by way of water-rate made by him to Government, 
the annua! rent value shall be the balance remaining after deducting such increase of rent up to the 
amount of the water-rate from th~: m ascertained as aforesaid.” 

When the State of Andhra was separated from Madras in October, 1953 
the district of Chittoor became part of the State of Andhra. In 1955 a demand 
was made upon the father of the appellant for the payment of land cess calculated 
in accordance with the provisions of sections 78 and 79 of the Act and including 
in the computation of the “ annual rent value”’ the amounts payable to Govern- 
ment in each year under the mining lease both as surface rent and royalty. The 
validity of this notice was objected to on grounds which are no longer material 
and the objections being upheld, the notices were quashed on writ petitions filed 
to the High Court of Andhra Pradesh by the appellant's father. 


After the decision by the High Court in his favour the appellant’s father died- 
On toth March, 1958 two notices were issued to the appellant demanding the pay- 
ment of the sums specified therein as being the cesses for the years 1952 to 1954 
and 1955 to 1957 respectively and threatening coercive proceedings for their 
recovery in the event of the demand not being complied with. Impugning the 
validity of the notices of demand for the earlier triennuim, the appellant filed Writ 
Petition No. 534 of 1958 in the High Court of Andhra Pradesh and a simular peti- 
tion No. 536 of 1958 challenging the validity of the notice of demand for the 
Jater period. While these petitions were pending before the High Court a further 
notice of demand claiming the payment of cess for the years 1958 and 1959 was 
served on the appellant in August, 1960 and to obtain a similar relief in respect 
of this notice and the proceedings for the recovery thereof, the appellant has filed 
Writ Petition No. 302 of 1960 in this Court. To complete the narrative it is only 
necessary to mention that both the Writ Petitions Nos. 534 and 535 of 1958 were 
dismissed by the High Court and when the appellant sought to obtain certificates 
of fitness the learned Judges granted a certificate in respect of their judgment in 
Writ Petition No. 535 of 1958 on the ground thatthe value of the claim made against 
the appellant was over Rs. 20,000, but refused a similar certificate in Writ Petition 
No. 534 of 1958 where the amount demanded was less than that figure—it was 
Rs. 15,000 and odd. The appellant thereupon moved this Court for Special Leave 
in respect of the dismissal of his Writ Petition No. 534 of 1958 and the same having 
been granted all these three matters have been heard together. 

The matter in controversy in the appeal is very limited and the péint involved 
very narrow. Mr. Ramareddi—learned Counsel for the appellant—raised three 
points in support of the appea: : (1) What is the meaning of the expression ‘ royalty’ 
in section 79 (1) of the Act? Does it include the royalty payable under a mining 
lease on the ore won by the lessee, (2) Assuming that royalty in the sense mentioned 
n Point No. 1 is ‘within sections 78 and 79, of the Act the provision imposing the 


a 


e ry i 
128 THE MADRAS LAW JOURNAL -REPORTS—-{SUPREME COURT). ° [1964 


land cess ae royalty under mining leases must be held to be repealed by ee 
Mines and Minerals (Regulation and Development) Act, 1948 (Central Act L I 
of 1948) or in any event, by the Mines and Minerals (Regulation and Development) 
Act, 1957 (Central Act LXVII of 1957), so that after the date when these Central 
enactments came into force the land cess that could be levied under section 78 
must be exclusive of royalty under a mining lease. (3) Is the land cess which 
was demanded by the impugned notices dated roth March, 1958 and agth August, 
1960 recoverable as an arrear of land revenue under the law? 


We shall examine the submissions in that order. The first contention that 
the expression ‘ royatly °’ under section 79 o does not signfy royalty as commonly 
understood but is confined to the rent payable for the beneficial use of the surface 
of the la nd, scarecely deserves serious consideration. Where the land is held on 
lease, as in the present case, the lease amount is specifically referred to in section 79 
of the Act, as one of the components for the computation of the annual rent value. 
It is therefore obvious that “royalty ” which follows the expression “lease amount?’ 
is something other than the return to the lessor or licensor for the use of the lande 
surface and represents as it normally connotes the payment made for the materidis . 
or miterals won from the land. The argument is therefore without substance and 
Is rejected. 


The second point has not, in our opinion, more merit. The entirety of the 
arguinent on this head is based on two decisions of this Court in which this Court 
had to consider the continued operation of the Orissa Mining Areas (Development 
Fund) Act, (XXVII of 1952)— The Eingir-Rampur Coal Co., Lid and others v. The 
State of Orissa and others! and State of Orissa v. M.A. Tullock & Co.*. As a matter 
of fact it might be mentioned that the present appellant intervened in Civil Appeals 
551 and 552 of 1962 and there was a direction by this Court that the present appeals 
and petition might be heard after the judgment was pronounced in the Orissa 
appeals. We are, however, clearly of the opinion that neither of the two decisions, 
the later one really following the earlier in respect of ihe matter now relevant, 
really help the appellant in these appeals. -In Hingir-Rampur Coal Co’s case1, the 
decision was rendered on writ petitions filed in this Court under Article 32 of the 
Constitution challenging the validity of the Orissa Mining Areas (Development 
Fund) Act. A cess had been levied under that enactment and it was the validity 
of the imposition of the cess that was the subject of debate in the petition. One 
of the points urged in support of the petition was that on the enactment of the 
Mines and Minerals (Regulation and evelopment) Act, 1948 (Central Act LIIE 
of 1948) the Orissa Act stood repealed and the cess leviable under its provisions 
was not thereafter capable of being enforced, with the result that the demand for 
the cess could not be sustained. This Court on a detailed comparision of the pro- 
visions of the Orissa Act and the Central Act of 1948 came to the conclusion that 
the Central Act covered the same field as the Orissa enactment. An examination. 
of the scheme of the Orissa Act disclosed that it had been passed for the purpose 
of the development of ‘ mining areas.’ in the State and this was effected by constitut- 
ing ‘ mining areas ” and making provision for the development of such areas by 
improving communications by the construction of roads, by providing means of 
transport, supply of water, electricity and other amenities for sanitation as also for 
the education of the labour force to attract workmen to these ‘mining areas’. 
The cess which was there impugned was levied and collected for meeting the cost 
of this development of the “ mining areas.” . The Central enactment which was 
also passed to provide for the conservation of minerals was held to cover the same 
field as the Orissa Act. The Orissa State enactment had been passed in pursuance 
of the a is power conferred by Entry 23 ofthe State List in the Seventh 
Schedule reading : 

“ Regulation of mines and mineral development subject to the provisions of List I with respect 
to regulation and development under the control of the Union. ”. 


1. (1961) 2 S.C.R. 537: A.I.R. 1961 S.C." 2. ALR. 1964 S.C. 1284, 
459, 


d 


i ; ; 
II] H. R.S. MURTHY p. COLLECTOR OF CHITTOOR (Rajagopala Ayyangar, J). 129° 


The provision in List I referred to here is Entry 54 in the Union List reading :- 

- “ Regulation of mines and mineral development to the extent to which such regulation and 
development under the control of the Union is declared by law made by Parliament to be expedient 
in public interest. ” : 
It was argued on behalf of the State that the Central Act of 1948 though it contained 
a declaration that the Regulation and Development of mines and mineral develop- 
ment was expedient in the public interest, still such a declaration was not by “ Parlia- 
ment” as required by Entry No. 54 , but by the Dominion Legislature and could 
not on the terms of Item 23 of List IJ affect the State power of legislation. ‘This 
argument was accepted and the State Act was, therefore, held to be competently 
enacted, and to remain unaffected by the Central Legislation. It was the same 
enactment of the Orissa legislature that came up for consideration in G.As. Nos. 561 
and 562 ot 1962. By that date however Parliament had legislated and had enacted 
Central Act LXVII of 1957 which contained, if anything, more comprehensive 
provisions for the regulation and development of mines and minerals throughout 
the country. The Central Act also contained a declaration that : 


_@ “it was expedient inthe public interest that the Union should take under its control the 
regulation of mines and the development of minerals to the extent hereinafter provided. ” 


This Court held that having regard to the comprehensive provisions contained in. 
the several sections of the Act which were examined, “ the extent provided ” in- 
cluded those which fell within the scope of the State Act of Orissa which was, as 
stated earlier, for the regulation and development of “ mining areas ” within the 
State. For these reasons it was held that the Orissa Act must be deemed to have been 
impliedly repealed and rendered ineffective by the Central Act. 


It will be seen that there is no resemblance, whatever, between the provisions 
of the Orissa Act considered in the two decisions and the provision for the levy of 
the land cess under sections 78 and 79 of the Act with which we are concerned. 
Sections 78 and 79 have nothing to do and are not concerned with the development 
of mines and minerals or their regulation. The proceeds of the land cess are, under 
section 92 of the Act, to be credited to the District fund, into which under the terms 
of the Finance Rules in Schedule V to the Act, the land cess as well as several other 
taxes, fees and receipts are directed to be credited. ‘This fund is to be used under 
Chapter VII of the Act with which section 112 starts “for everything necessary 
for or conducive to the safety, health, convenience or education of the inhabitants 
or the amenities of the local area concerned and everything incidental to the ad- 
ministration ” and include in particular the several matters which are mentioned 
in those sections. It will thus be seen that there is no connection between the regu- 
lation and development of mines and minerals dealt with in the Central Acts and 
the levy and collection of land cess for which provision is made by sections 78 and 
79 of the Act. There is therefore no scope, at all, for the argument that there is 
anything in common between the Act and the Central Acts of 1948 and 1957 so - 
as to require any detailed examination of these enactments for discovering whether 
there is any overlapping. 


“It was next urged that the land cess was really a tax on mineral rights falling - 
within Entry 50 of the State List reading : 

“Taxes on mineral rights subject to any limitation imposed by Parliament by law relating to mine- 
ral development.” 
and that the Central Acts under which also taxes and fees might be levied brought 
into play the last portion of this Entry and that as a result the power to impose 
this tax was not available after the Central Acts of 1948 and 1957 came into force. 
In this connection Mr. Ramareddi pointed out that as the impugned land cess 
was payable only in the event of the mining lessee winning the mineral and so paying `- 
the royalty and not when no minerals were extracted, it was in effect a tax on the 
minerals won and therefore on mineral rights. We are unable to accept this argu- 
ment. When a question arises as to the precise head of legislative power under 
which a taxing statute has been passed, the subject for enquiry is what in truth and 
substance is the nature of the tax. No doubt, in a sense, but in a very remote sense 
it has relationship to mining as also to the mineral won from the mine under a- 
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contract by which royalty is payable on the quantity of mineral extracted. But 
that, does not stamp it as a tax on either the extraction of the mineral or on the 
mineral right. It is unnecessary for the purpose of this case to examine the question 
-as to what exactly is a tax on mineral rights seeing that such a tax is not leviable 
Þy Parliament but only by the State and the sole limitation on the State’s power to 
levy the tax is that it must not interfere with a law made by Parliament as regards 
mineral development. Our attention was not invited to the provision of any 
:such law enacted by Parliament. In the context of sections 78 and 79 and the 
scheme of those provisions it is clear that the land cess is in truth a “tax on lands” 
‘within Entry 49 of the State List. 


Under section 78 of the Act the cess is levied on occupied land on whatever 
tenure held. The basis of the levy is the “annual rent value ”, i.e., the value 
-of the beneficial enjoyment of the property. This being the basis of the tax and 
disclosing its true nature, section 79 provides for the manner in which the “ annual 
rent value’ ‘is determined t.e., what is the amount for which the land could reason- 
ably be let, the benefit to the lessor representing the rateable value “ or the annual 
rent value.” In the case of ryotwari lands it is the assessment which is TA 
to the Government that is taken as the rental value being the benefit that accrues 
‘to the Government. Where the land is held under lease it is the lease amount that 
forms the basis. Where land is held under a mining lease, that which the occupier 
is willing to pay is accordingly treated as the “ annual rent value ” of the property. 
‘Such a rent value would, therefore, necessarily include not merely the surface rent, 
but the dead rent, as well as the royalty payable by the licensee, lessee or occupier 
for the user of the property. The position then is that the rent which a tenant 
‘might be expected to pay for the property is, in the case of lease-hold interests, 
treated as the statutory “ annual rent value”. It is therefore not possible to accept 
‘the contention, that the fact that the lessee or licensee pays a royalty on the mineral 
‘won, which is in excess of what he would pay ifhis right over the land extended only 
to the mere use of the surface land, places it in a category different from other types 
‘where the lessee uses the surface of the land alone. In each case the rent which a 
lessee or licensee actually pays for the land being the test, it is manifest that the 
land cess is nothing else except a land tax. . ' 

Learned Counsel pointed out that in the case of inam lands and other lands 
dealt with in clauses (ii), (ii) and (iv) of section 79 the royalty payable by the lessee 
or licensee did not figure in the computation of the annual rent value. That, how- 
ever, appears to us to be wholly irrelevant, for what we are concerned is whether 
on the terms of sub-clause (i) the land cess is not in truth a tax on land. 


‘The last of the points raised relates to the threat on the part of the Govern- 
ment to recover the impugned demands as an arrear of land revenue. Learned 
‘Counsel pointed out that section 221 of the Act which made provision for the re- 
covery of sums due as taxes had, by reason of the changes effected in the rules, 
‘ceased to be applicable for the recovery of land cess under section 78. The learned 
Judges of the High Court upheld this submission and, in our opinion, correctly 
but this, is of no assistance to the appellant because of section 52 of the Matiras 
Revenue Recovery Act which enacts : . 

“ 52. All arrears of revenue other than land-revenue due to the State Government, all advances 
‘made by the State Government for cultivation or other purposes connected with the revenue, and all 
rfees or othe: dues payable by any person to or on behalf of the village servants employed in revenue or 

olice duties, and all cesses lawfully imposed upon land and all sums due to the State Government, 
‘including compensation for any loss or damages sustained by them in consequence of a breach of conta 
rract, may be recovered in the same manner as arrears of land-revenue under the provisions of this Act, 
unless the recovery thereof shall have been or may hereafter be otherwise specially provided for.” 
It was not disputed that the cess under section 78 would be “a cess lawfully imposed 
‘upon land™?’ and would therefore be covered by its terms. The legality of the 
‘procedure, which the respondents proposed to adopt for the recovery of the sums 
-could not, therefore, be successfully challenged. 


The appeals and the Writ Petition fail and are dismissed with costs—one 
hearing fee. 
K.S. ———— Appeals and Writ Petition dismissed. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :—P. B. GAJENDRAGADKAR, Chief Justice, K. N. Wananoo, J.C. 
Suan, N. Rayacbpata AYYANGAR AND §. M. Sikri, JJ 


B. Rajagopala Naidu .. Appellant* 
v. 
“The State Transport Appellate Tribunal, Madras and others .. Respondents. 


The Anamallais Bus Transport (P.), Ltd., Pollachi, Coimbatore 
District, Madras State ..  ILntervener. 
Motor Vehicles Act (IV of 1939), section 43-A (inserted by Madras Amendment Act XX of 1948)—Scope 
and nature of powers conferred—G.O. No. 1298 issusd by Government on 28th April, 1956 in exercise of tts 


powers conferred by section 43-A—Validity—Order of Tribunal based on the G. O.—If can be set aside under 
Article 226 of the Constitution of India (1950). 


Section 43-A inserted by Madras Act XX of 1948 in the Motor Vehicles Act, 1939 is valid and 
intended to clothe the Madras Government with authority to issue directions of an administrative 
' character. G.O. No. 1298 issued by the Government of Madras on 28th April, 1956 purported to 
issue Instructions or direction for the guidance of the Tribunal constituted under the Motor Vehicles 
Act in the disposal of claims for permits. When applications are made for permits under the 
relevant provisions of the Motor Vehicles Act and they are considered on the merits, particularly in 
the light of _¢valuation of the claim of the respective parties, the Transport Authorities are exercising 
quasi-judicial powers and the orders made in dicharging those functions are quasi-judicial orders 
‘which are subject to the jurisdiction of the High Court under Article 226. The order G.O. No. 1298 
3s concerned with matters which fall to be determined by the appropriate Transport Authorities in 
exercise of their quasi-judicial powers and discharge of their quasi-judicial functions. 


_On a fair and reasonable construction of section 43-A of the Act it ought to be held that the said 
section authorises the State Government to issue orders and directions of a general character only in 
respect of administrative matters which fall to be dealt with by the State Transport Authority or 
Regional Transport Authority under the relevant provisions of the Act in their administrative 
capacity. The orders and directions in the apid GO. No. 1298 of 28th April, 1956, are not 
statutory rules and cannot therefore seek to fetter the exercise of quasi-judicial powers conferred on the 
Tribunals which'deal with applications for permits and other cognate matters. Any attempt to 
trespass on the jurisdiction of the Tribunals must be held to be outside the purview of section 43-A. 


As in the instant case the decision of the Appellate Tribunal was based solely on the provi- 
sions of the impugned order and since the said order is invalid, the decision itself must be corrected by 
ithe issue of a writ of certiorart. 

Appeal by Special Leave from the Judgment and Order dated 29th October, 
1963 of the Madras High Court in Writ Appeal No. 214 of 1962. 


S. Mohan Kumara Mangalam, Senior Advocate m N. Rangachari, Advocate and 
R.K. Garg and M.K. Ramamurthi, Advocates of M/s. Ramamurthi & Co., with 
him), for Appellant. 


R. Ganapathy Iyer, Advocate, for Respondents Nos. 2 and 3. 


A. Ranganadham Chetty, Senior Advocate, (A. }. Rangam, Advocate, with him), 
for Respondent No. 4. 


*M. G. Setalvad, Senior Advocate (N. G. Krishna Iyengar, Advocate, and Qnkar 
Chand Mathur, Advocate, of Ms/. F. B. Dadachanji & Co., with him), for Intervener. 


The Judgment of the Court was delivered by 


_ Gajendragadkar, C.J.—The short but important point of law which has been 
raised for our decision in this appeal by Special Leave is whether G.O. No. 1298 
issued by the Government of Madras on 28th April, 1956 in exercise of its powers 
conferred by section 43-A of the Motor Vehicles Act, 1939 (Central Act IV of 1939 
(hereinafter called the Act) inserted by the Madras Amending Act XX of 1948, 
is valid. Mr. Mohan Kumara Mangalam who appears for the appellant contends 
that the impugned Government Order is invalid for the simple reason that it is 
outside the purview of section 43-A. The impugned order was issued as early as. 
1956 and since then, its validity has never been-impeached in judicial proceedings. 
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Litigation in regard to the grant of permits under the relevant provisions of the Act 
has figured prominently in the Madras High Court in the form of writ petitions 

invoking the said High Court’s jurisdiction under Article 226 of the Constitution 

and several aspects of the impugned order have come to be examined The echoes 

of such litigation have frequently been heard in this Court and this Court has had 
occasion to deal with the impugned order, its character, its scope and its effect ; 

but on no occasion in the past, the validity of the order appears to have been ques- 

tioned. The legislative and judicial background of the order and the course of 
judicial decisions in regard to the points raised in the enforcement of this order would. 
prima facie and at the first blush suggest that the attack against the validity of the 

order may not be well-founded and that would tend to make the initial judicial 

response to the said challenge more hesitant and reluctant. But Mr. Kumara 

Mangalam contends that section 43-A under which the order purports to have been 

passed would clearly show that the said order is outside the purview of the authority 
conferred on the State Government and is therefore invalid. It is obvious that if 
this contention is upheld, its impact on the administration of the system adopted in 

the State of Madras for granting permits under the Act would be very great an@ 

so though the question lies within a narrow compass, it needs to be very carefully’ 
examined. The facts which lead to the present appeal conform to the usual pattern 

of the permit litigation in which the grant or refusal to grant a permit is challenged 

under the writ jurisdiction of the High Court under Article 226. 


The appellant B. Rajagopala Naidu is a bus operator in the State of Madras 
and he runs a number of buses on various routes. On 26th June, 1956, the State 
Transport Authority by a notification invited applications for the grant of two stage 
carriage permits on the route Madras to Krishnagiri. The buses on this route 
were to be run as express service. The appellant and 117 bus operators including 
respondents 2 and 3 D. Rajabahar Mudaliar, proprietor of Sri Sambandamoorthy 
Bus Service and K. H. Hanumantha Rao, proprietor of Jeevajyoti Bus Service 
respectively, submitted applications for the two permits in question. The State 
Transport Authority considered the said applications on the merits. In doing 80, 
it proceeded to award marks in accordance with the principles prescribed by the 
impugned order and came to the conclusion that the appellant satisfied the require- 
ments enunciated by the State Transport Authority for running an efficient bus 
service on this long route, and so, it granted the two permits to the appellant on 8th 
May, 1958. 

Against this decision 18 appeals were preferred by the unsuccessful applicants 
including respondents 2 and 3. All these appeals were heard together by the State 
Transport Appellate Tribunal, Madras in June, 1959. It appears that before the 
appeals were thus heard, the State Government had superseded the principles enun- 
ciated in the order in so far as they related to the grant of stage carriage permits and 
had issued another direction under section 43-A known as G.O. No. 2265 on gth 
August, 1958. Incidentally, it may be added that by this order, different criteria 
had been prescribed for selection and a different marking system had been devised. 
The Appellate Tribunal considered the claims of the rival bus operators and allotted. 
marks in accordance with the principles laid down by the earlier order. As a 
result, respondents 2 and 3 secured the highest marks and their appeals were allowed, 
the order under appeal was set aside and two permits were granted tothem. This 
order was passed on 4th July, 1959. 

The appellant then invoked the jurisdiction of the Madras High Court under 
Article 226 of the Constitution by his Writ Petition No. 692 of 1959. In his writ 
petition, the appellant challenged the validity of the order passed by the Appellate- 
Tribunal en several grounds. One of them was that the impugned order on which 
the decision of the Appellate Tribunal was based, was invalid. This plea along with. 
the other contentions raised by the Appellant failed and the learned Single Judge 
- who heard his writ petition dismissed the petition, on 18th October, 1962. The 
appellant then challenged the correctness of this decision by a Letters Patent Appeal 
No. 214 of 1962 before a Division Bench of the said High Court. The Division. 
Bench, however, agreed with the view taken by the Single Judge and dismissed the. 
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Letters Patent Appeal ‘preferred ‘by the appellant. The appellant then moved the 
safd High Court for leave, but failed to secure it, and that brought him here with an 
application for Special Leave which was granted on 14th November, 1963. It 1s 
with T Special Leave that the appellant has brought this appeal before us for final 
disposal. 

Before dealing with the points raised by the appellant, it is necessary to consider 
the background of the impugned order, and that taker us to the decision of the 
Madras High Court in Sri Ram Vilas Service, Lid. v. The Road Traffic Board, Madras 
by its Secretary, In that case, the appellant had challenged the validity of a Govern- 
ment Order No. -3898 which had been issued by the Madras Government on gth 
December, 1946. This order purported to direct the Transport Authorities to issue 
only temporary permits as the Government intended to nationalise motor transport. 
Accordingly ‘instruction No. 2 in the said order had provided that when applica- 
tions were made for new routes or new timings in existing routes, then small units 
should be preferred to old ones. In accordance with this instruction, when the 
application for permit made by the appellant, Sri Rama Vilas Service was rejected, 
thg order stated that it so rejected in the interests of the public generally under 
` section 47 (1) (a) of the Act. The appellant preferred an appeal against the order 
to the Central Board namely the Provincial Transport Authority which had been 
constituted by the Government under section 44 of the Act. His appeal failed and 
20, he moved the Madras High Court under section 45 of the Specific Relief Act for 
an order directing the respondent—the Road Traffic Board, Madras—to consider 
the application of the appellant in accordance with the provisions of the Act and 
the Rules made thereunder for renewal of the permit for plying buses. The High 
Court held that G.O. No. 3898 was in direct conflict with the Proviso to section 58, 
sub-section (2) of the Act, and so, was invalid. This decision showed that there 
was no authority or right in the State Government to issue instructions, such as 
-were contained in the said Government Order. In reaching this decision, the High 
Court emphasised the fact that the Central Transport, Board and the Regional 
Transport Board were completely independent of the Government except that.they 
must observe the notifications made pursuant to section 43 of the Act. It was 
conceded that if and when the Government acted as an Appellate Tribunal, it had 
judicial functions to discharge. But these functions did not include the power to give 
orders to any Board which was seized of an application for renewal of permits. 
‘That is how it was established by this decision that as the Act stood, the State Govern- 
ment had no authority to issue directions as to how applications for permits or their 
renewal should be dealt with by the Tribunals constituted under the Act. This 
judgment was pronounced om Ist November; 1947. 


As a'result of this judgment, the Madras Legislature amended the Central Act 
by Act XX of 1948 which came into force on 19th December, 1948. Amongst 
the amendments made by this Act was the insertion of section 43-A with which we 
are concerned in the present appeal.. This section clothed the State Government 
-with powers to issue certain directions and orders. As we have already indicated, 
the point which we are considering in the present appeal is whether the impugned 
order falls within the purview of the'power and authority conferred on the State 
Government by this section. We will read this section later when we address our- 
selves to the question of its construction. 

The amendment of the Central Act led to the next round of controversy bet- 
ween the bus operators and the State Government and that resulted in the decisioh 
of the Madras High Court in C.S.S. Motor Service, Tenkasi v. The State of Madras and 
another?. In that case, the validity of several provisions of the Act including the 
provisions introduced by the Madras Amendment Act were challenged. It will 
De recalled that at the time when this challenge was made, the Constitution had 
come into force and the appellant C.S.S. Motor Service urged before the High Court 
that under Article 19 (1) (g) it had a fundamental right to ply motor vehicles on the 


- 1. (1948) 1 M.LJ. 85. 894. 
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public pathways and the impugned provisions of the Act invaded its aforesaid funda- 
mental right and were not justified by Article 19 (6). The High Court elaborately 
considered the first part of the contention and it took the view, and we think rightly, 
that a citizen has a fundamental right to ply motor vehicles on the public pathways. 
for hire or otherwise and that if any statutory provision purports or has the effect 
of abridging such fundamental right, tts validity would have to be judged under the 
relevant clause of Article 19. Proceeding to deal with the dispute on this basis,. 
the High Court examined the validity of the several impugned provisions of the Act. 
In regard to section 43-A, the High Court came to the conclusion that the said 
section was valid though it took the precaution of adding that the orders passed 
thereunder might be open to challenge as unconstitutional. It is, however, neces-- 
sary to emphasise that the main reason which weighed with the High Court in up- 
holding the validity of this section was thac the High Court was satisfied that the 
said section was ‘‘ intended to clothe the Government with authority to issue direc-- 
tions of an administrative character’. Thus, section 43-A was held to be valid 
in this case and the correctnesy of this conclusion is not disputed before us. In 
other words, we are dealing with the appellant’s challenge against the validity of* 
the impugned order on the basis that section 43-A itselfis valid. This judgment was. ° 
pronounced on 25th April, 1952. 


Some years after this judgment was pronounced, the impugned Government 
Order was issued on 28th April, 1956. This order purported to issue instructions 
or direction for the guidance of the Tribunal constituted under the Act. In fact, 
it refers to the judgment of the Madras High Court in the case of C.S.S. Motor Service. 
It would appear that the Madras Government wanted to give effect to the said 
decision by issuing appropriate directions under its authority derived from section 
43-A which was held to be valid. The impugned order deals with five topics. 
The first topic has relation to the instructions which had to be borne in mind whilst 
screening the applicants who ask for permits. This part of the order provides that 
the applicants may be screened and disqualified on one or more of the principles 
enunciated in clauses 1 to 4 in that part. The second part deals with the system 
of assigning marks to the several claimants, under four columns. In laying down 
these principles, the impugned order intended to secure precision in the disposal 
of claims for permits and to enable quick consideration of the merits of such. 
claimants. ‘This part of the order, however, made it clea: that in cases where the 
system of marking worked unfairly the Regional Transport Authority may ignore the 
marks obtained- for reasons to be stated. It is this part of the order which has 
introduced the marking system which has been the special feature of adjudication of” 
claims for permits in the State of Madras. These two parts are described as ‘A’ 
in the Government Order. Part 3 deals with the question of the variation or exten- 
sion of routes granted under the permits. Part 4 deals with the revision of timings. 
and Part 5 has reference to suspension or cancellation of permits. That in brief is 
the nature of the directions issued by the impugned order. , 


After this order was issued and the Tribunals constituted under the Act began. 
to deal with applications for pérmits in accordance with the principles prescribed 
by it, the decision of the said Tribunals came to be frequently challenged before 
the Madras High Court and these disputes have, often been brought before this 
Court as well. In these cases, the character of the order passed by the Tribunal 
was examined, the mature of the instructions issued by the impugned order was 
considered and the rights of the parties aggrieved by the quasi-judicial decision of 
‘the tribunals also fell for discussion and decision. A question which was often 
raised was whether it was open to a party aggrieved by the decision of the Tribunal 
to contend that the said decision was based either on a misconstruction of the. 
impugned order or in contravention of it, and the consensus ofj udicial opinion on this 
part of the controversy appears to be that the proceedings before the Tribunal’ 
constituted under the Act are’ quasi-judicial proceedings and as such liable to be 
corrected under Article 226 of the Constitution. It also appears to be well esta- 
eee eee nen ee Se 
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blished that the impugned order is not a statutory rule and has therefore no force- 
of fw. Itis an administrative or executive direction and it is binding on the. 
tribunals ; it does not, however, confer any right on the citizen and that means,,. 
that a citizen cannot be allowed to contend that a misconstruction of the order 
or its contravention by any decision of the Tribunal functioning under the Act should. 
be corrected under Article 226. 


In M/s. Raman and Raman, Lid. v. The State of Madras and others+, this Court by 
a majority decision held that section 43-A of the Act as amended by the Madras. 
Amendment Act, 1948 must be given a restricted meaning and the jurisdiction it 
conferred on the State Government to issue orders and directions must be confined. 
to administrative functions. An order or direction made thereunder by the State 
Govermment was consequently denied the status of law regulating rights of parties 
and was treated as partaking of the character of an administrative order. Similarly, 
in R. Abdulla Rowther v. The State Transport Appellate Tribunal, Madras and others?, 
this Court held by a majority decision that the orders and directions issued under’ 
section 43-A were merely executive or administrative in character and their breach, 
evan if patent, would not justify the issue of a writ of certiorari. It was also observed. 
‘that though the orders were executive and did not amount to statutory rules, they 
were rules binding on the Transport Authorities for whose guidance they have been 
issued, but that did not confer any right on the citizen and so a plea that a contraven- 
tion of the orders should be corrected by the issue of an appropriate writ was rejected.. 
Such contravention, it was held, might expose the Tribunal to the risk of discipli- 
nary or other appropriate action, but cannot entitle a citizen to make a complaint 
under Article 226. It is necessary to emphasise that in both these cases no argu-- 
ment was urged that the impugned order is itselfinvalid and should have been ignored. 
by the Tribunal exercising quasi-judicial authority under the relevant provisions- 
of the Act. The Court was no doubt called upon to consider the character of the- 
impugned order and some of the reasons given in support of the conclusion that the: 
impugned order is administrative or executive seem to suggest that the said order 
would, prima facie, be inconsistent with the provisions of section 43-A which received. 
a narrow and limited construction from the Court. Nevertheless, since the point. 
about the validity of the impugned order was not raised before the Court, this- 
aspect of the question was not examined and the discussion and decision proceeded: 
on the basis that the impugned order was valid. Now that the question has been: 
raised before us, it has become necessary to examine the validity of the impugned. 
order. 

Before proceeding to examine the scope and effect of the provisions of section- 
43-A, it is necessary to bear in mind two general considerations. The first broad 
consideration which is relevant has relation to the scheme of the Act in general and 
the scheme of Chapter IV in particular. The Act consists of 10 chapters and deals 
mainly with administrative problems in relation to motor vehicles. Chapter Il 
deals with licensing of drivers of motor vehicles. Chapter II-A deals with licensing, 
of conductors of stage carriages and Chapter III with registration of motor vehicles.. 
Chapter IV is concerned with the control of transport vehicles and in this chapter 
are included the relevant provisions for the applications for grant of permits, the. 
consideration of those applications and other allied topics. Chapter IV includes 
the provisions relating to State Transport Undertakings. Chapter V addresses 
itself to the construction, equipment and maintenance of motor vehicles, Chapter 
VI deals with the control of traffic, Chapter VII has referred to motor vehicles’ 
temporarily leaving or visiting India, Chapter VIII with the question of insurance 
of motor vehicles against third party risks, Chapter IX prescribes offences and 
procedures to try the offences and Chapter X contains miscellaneous provisions. 


This scheme shows that the hierarchy of Transport Authorities contemplated 
by the relevant provisions of the Act is clothed both with administrative and quasi- 
judicial functions and powers. It is well settled that sections 47, 48, 57, 60, 64, and , 





1. (1959) 2 S.C.R. 227 : (1959) S.J. 1156:  (S.C.) 236. 
(1959) 2 M.L,J. (S.C.) 236 : (1959) 2 An.W.R. 2. ALR. 1959 S.C. 896. 
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64-A deal with quasi-judicial powers and functions. In other words, when applica- 
tions are made for permits under the relevant provisions of the Act and they ‘re 
considered on the merits, particularly in the light of evaluation of the claim of the 
respective parties, the Transport Authorities are exercising quasi-judicial powers and 
orders made discharging those functions are quasi-judicial orders which are sub- 
ject to the jurisdiction of the High Court under Article 226, vide New Prakash 
Transport Co., Lid. v. New Suwarna Transport Co., Lid.1, and Messrs. Raman and Raman 
Lid. v. The State of Madras and others*, and R. Abdulla Rowther v. The State Transport 
Appellate Tribunal, Madras and others*, so that when we examine the question about 
the validity of the impugned order, we cannot lose sight of the fact that the impug- 
ned order is concerned with matters which fall to be determined by the appropriate 
“Transport Authorities is cxercise of their quasi-judicial powers and in discharge of 
their quasi-judicial functions. 


The other broad consideration relevant in dealing with the present contro- 
versy is that there are three sets of provisions under the Act which confer legislative, 
Judicial and administrative powers respectively on the State Government. Section 
‘67 which confers on the State Government power to make Rules as to stage carriage 
and contract carriages and section 68 which confers power on the State Government ` 
to make Rules for the purposes of Chapter IV are obviously legislative powers, and 
in exercise of these powers, when the Rules are framed they become statutory Rules 
which have the force of law. Naturally, the exercise of these legislative powers 
is controlled by the safeguard provided by section 133 of the Act. This latter section 
requires that when power is exercised by the State Government to make Rules, it 
is subject to the condition that the Rules must be previoulsy published before they 
are made, This is the effect of section 133 (1). Sub-clause (2) of section 133 provides 
that all Rules made under this Act shall be published in the Official Gazetie after 
they are made and shall unless some later date is appointed, come into force on the 
date of such publication. Clause (3) is important. It provides that all Rules made 
under the Act shall be laid for not less than fourteen days before the appropriate 
Legislature as soon as possible after they are made, and shall be subject to such 
modifications as the appropriate Legislature may make during the session in which 
they are so laid. So that if statutory Rules are made by the Government in exercise 
‘of legislative powers conferred on it by sections 67 and 68, they are subject to the 
control of the appropriate Legislature which can make changes or modification in 
the said Rules if it is thought necessary or expedient to do so. Publication before 
the Rules are made and publication after they are made also afford another statutory 
Safeguard in that behalf. That is the nature of the legislative power conferred -on 
the State Government. . i 


Section 64-A confers judicial power on the State Transport Authority, because 
the said authority is given revisional jurisdiction to deal with orders therein specified, 
subject to the limitations and conditions prescribed by the two Provisos to the said 
section. 'Fhis is a clear provision conferring judicial power on the State Transport 
Authority. j ' 


Along with the legislative and judicial powers which have thus been conferfed, 
there is the administrative power conferred on the State Government by section 
43-A. Section 43-A reads ‘thus : i 

“The State Government may issue such orders and directions ofa general character as it may 
Consider necessary, in respect of any matter relating to road transport to the State Transport Authority 
or Regional Transport Authority, and such Transport Authority shall give effect to all such orders and 
directions .” i - ‘ 

It is the construction of this section which is the basis of the challenge to the validity 
of the impugned Rules in the present appeal. It may be conceded that there are 
some words in the section which are against the construction for which Mr. Kumara 
Mangalam contends. 4The words in respect of any matter relating to road trans- 


——— 
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pert are undoubtedly wide enough to take in not merely administrative matters 
but also matters which form the area of the exercise of quasi-judicial authority by 
the Tribunal constituted under the Act. Prima facie, there are no words of limita- 
tion in this clause and it would, therefore, be possible to take the view that these 
are matters which are scrutintsed by the appropriate authorities in exercising their 
quasi-judicial jurisdiction. Similarly, the State Transport Authority, and the 
Regional Transport Authority to which reference is made in this section are clothed 
not only with administrative power but also with quasi-judicial jurisdiction so that 
reference to the two authorities and reference to any matter relating to road trans- 
port would indicate that both administrative and quasi-judicial matters come 
within the sweep of section 43-A. 


But there are several other considerations which support Mr. Kumara 
Mangalam’s construction. The first is the setting at the context of the section. 
As we have already seen, this section has been introduced by the Legislature in 
response to the decision of the Madras High Court in C.S.S. Motor Service case}, 

eand that would indicate that the Madras Legislature intended to confer on the State 
. Covernment power to issue administrative orders or directions of a general character. 
Besides, the two preceding sections, section 42, and section 43, and section 44 which 
follows support the argument that the field covered by section 43-A like that covered 
by sections 42, 43 and 44 is administrative and does not include the area which is the 
subject-matter of the exercise of,quasi-judicial authority by the relevant Tribunals. 


Then again, the use of the words, orders and directions would not be appropriate 
in regard to matters which fall to be considered by authorities exercising quasi- 
judicial powers. ‘These words would be appropriate if they have reference to 
executive matters, 


And lastly, the provision that the relevant Transport Authority shall give effect 
to all orders and directions issued under section 43-A would be clearly inappropriate 
if the instructions issued under the said section are meant for the guidance of quasi- 
judicial bodies. If the direction is issued by the appropriate Government in exer- 
cise of its powers under section 43-A and itis intended for the guidance of a Tribunal 
discharging its quasi-judicial functions, it is hardly necessary to say that the Authority 
shall give effect to such directions. Section 43-A being valid, if the orders and direc- 
tions of a general character having the force of law can be issued within the scope 
-of the said section, then such orders or directions would by themselves be binding on 
the Transport Authorities for whose guidance they are made; and it would be 
superfluous to make a specific provision that they are so binding. On the other hand, 
if the orders and directions are in the nature of administrative orders and directions, 
they do not have the force of statutory Rules and cannot partake of the character of 
provisions of law, and so, it may not be inappropriate to provide that the said orders ~ 
and directions shall be followed by the appropriate Tribunals. Therefore, it seems 
to us that on a fair and reasonable construction of section 43-A, it oughtto be held 
that the said section authorises the State Government to issue orders and directions 
of a general character only in respect of administrative matters which fall to be dealt 
with by the State Transport Authoritiy or Regional Transport Authority under the 
relevant provisions of the Act in their administrative capacity. 


In reaching this conclusion, we have been influenced by certain other considera~ 
tions which are both relevant and material. In interpreting section 43-A, we think, 
it would be legitimate to assume that the Legislature intended to respect the basic 
and elementary postulate of the rule of law, that in exercising their authority and 
in discharging their quasi-judicial function the Tribunal constituted under the Aet 
must be left absolutely free to deal with the matter according to their best judgment. 
It is of the essence of fair and objective administration of law that the decision of the 
Judge or the Tribunal must be absolutely unfettered by any extraneous guidance 
by the executive or administrative wing of the State. If the exercise of discretion 
conferred on a quasi-judicial tribunal is controlled by any such direction, that forges 
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fetters on the exercise of quasi-judicial authority and the presence of such fettgrs 
would make the exercise of such authority completely inconsistent with the well- 
accepted notion of judicial process. It is true that law can regulate the exercise of 
judicial powers. It may indicate by specific provisions on what matters the tri- 
bunals ccnstituted by it should adjudicate. It may by specific provisions lay down 
the principles which have to be followed by the Tribunals in dealing with the said 
matters. The scope of the jurisdiction of the Tribunals constituted by statute can 
well be regulated by the statute and principles for guidance of the said Tribunals 
may also be prescribed subject of course to the inevitable requirement that these 
provisions do not contravene the fundamental rights guaranteed by the Constitution. 
But what law and the provisions of law may legitimately do cannot be permitted 
to be done by administrative or executive orders. This position is so well establi- 
shed that we are reluctant to hold that in enacting section 43-A the Madras Legisla- 
ture intended to confer power on the State Government to invade the domain of the 
exercise of judicial power. In fact, ifsuch had been the intention of the Madras Legisla- 
ture and had been the true effect of the provisions of section 43-A, section 43-A itself 
would amount to an unreasonable contravention of fundamental rights of citizens 
and may have to be struck down as unconstitutional. That is why the Madras 
High Court in dealing with the validity of section 43-A had expressly observed that 
what section 43-A purported to do was to clothe the Government with authority to- 
issue directions of an administrative character and nothing more. It is somswhat 
unfortunate that though judicial decisions have always emphasised this aspect of the 
matter, occasion did not arise so long to consider the validity of the Government 
Order which on the construction suggested by the respondent would clearly 
invade the domain of quasi-judicial administration. 


There is another consideration which is also important. If section 43-A autho- 
rises the State Government to issue directions or orders in that wide sense, section 
68 would. become redundant and safeguards so elaborately provided by section 133 
while the State Government purports to exercise its authority under section 68 
would be meaningless. If orders and directions can be issued by the State Govern- 
ment which are not distinguishable from statutory Rules, it is difficult to see why 
section 68 would have dealt with that topic separately and should have provided. 
safeguaids controlling the exercise of that power by section 133. 


It is likewise significant that directions and orders issued under section 43-A 
are not required to be published nor are they required to be communicated to the 
parties whose claims are affected by them. Proceedings before the Tribunals 
which deal with the applications for permits are in the nature of quasi-judicial procee- 
dings and it would indeed be very strange if the Tribunals are required to act upon 
executive orders or directions issued under section 43-A without conferring on the 
citizens a right to know what those orders are and to sce that they are properly 
enforced. The very fact that these orders and directions have been consistently 
considered by judicial decisions as administrative or executive orders which do not 
confer any right on the citizens emphatically brings out the true position that these 
orders and directions are not statutory Rules and cannot therefore seck to fetter the 
exercise of quasi-judicial powers corferred on the Tribunals which deals with appl- 
cations for permits and other cognate matters. 


- Itis however, urged that the principles laid down in the impugned orders are 

sound principles and no challenge can be made to the validity of the order when it 

is conceded that the order enunciates very healthy and sound principles. This 

arder, it is argued, can be considered as expert opinion the assistance of which 

is afforded by the State Government to the Tribunals dealing with the question of 
granting permits. We are notimpressed by this argument. It is not the function of 
the executive to assist quasi-judicial Tribunals by issuing directions in the exercise 
„of its powers conferred under section 43-A. Besides, if section 43-A is valid and an 

order which is issued under it does not fall outside its purview, it would be open to 

the State Government to issue a direction and require the Tribunal to follow that 
direction unquestionably, in every case. It is true that in regard to the marking 
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yo evolved by the impugned rule, liberty is left to the Tribunal not to adopt 
that system for reasons to be recorded by it. This liberty in practice may not mean 
much ; but even theoretically ifthe impugned order is valid, nothing can prevent 
the State Government from issuing another order requiring that the marking sys- 
tem prescribed by it shall always be followcd. We have already seen that section 
43-A itself provides that effect shall be given to the orders issued under it, and so, if 
an order issued under section 43-A itself were to prescribe that it shall be followed 
it will have to be followed by the Tribunal and no exception can be made in that 
behalf. Therefore, we cannot accept the argument strongly pressed before us by 
Mr. Ganapathy Iyer on behalf of respondent No. 1 that the validity of the order 
cannot be challenged on the ground that the principles laid down by it are sound and 
healthy. We have therefore, come to the conclusion that the impugned order is 
outside the purview of section 43-A inasmuch as it purports to give directions in 
respect of matters which have been entrusted to the Tribunals constituted under the 
Act and which have to be dealt with by these Tribunals in a quasi-judicial manner. 
We cannot overlook the fact that the validity of the Act particulary in reference to: 
*its provisions prescribing the grant and refusal of permits, has been sustained substan- 
` tially because this important function has been left to the decision of the Tribunals. 
constituted by the Act and these Tribunals are required to function fairly and objec- 
tively with a view to exercise their powers quasi-judicially, and so, any attempt to 
trespass on the jurisdiction of these Tribunals must be held to be outside the purview 
of section 43-A. 

We are conscious of the fact that the impugned order was issued after and pre- 
sumably in response to the decision of the Madras High Court in the case of C. S. S. 
Motor Service!, though it would appear that what the High Court had suggested was 
presumably the making of the Rules under section 68 of the Act. It cannot also be 
disputed that the main object of the State Government in issuing this order was to 
avoid vagaries, and introduce an clement of certainty and objectivity, in the decision. 
of rival claims made by applicants in respect of their applications for permits. It may 
have been thought by the State Government that if the Tribunals arc allowed to- 
exercise their discretion without any guidance, it may lead to inconsistent decisions. 
in different areas and that may create dissatisfaction in the public mind. It does 
appear, however, that in some other States the problem of granjing permits has. 
been resolved without recourse to the marking system. But apart from that, even 
if it be assumed that the marking system, if properly applied, may.make the decisions 
in regard to the grant of permits more objective, fair and consistent, we do not see 
how that consideration can assist the decision of the problem raised before us. Ifthe 
State Government thinks that the application of some kind of marking system is. 
essential for a fair administration of the Act, it may adopt such course as may be 
permissible under the law. Section 47 (1) (a) requires inter alta that the interests. 
of the public generally have to be borne in mind by the Regional Transport Authority 
in considering applications for stage carriage permits. The said section refers to- 
other matters which have to be borne in mind. It is unnecessary to indicate them for 
our present purposes. The Legislature may amend section 47 by indicating additional 
considerations which the Transport Authority may have to bear in mind; or the 
Legislature may amend section 47 by conferring on the State Government expressly 
and specifically a power to make Rules in that behalf or the State Government may 
proceed to make Rules under section 68 without amending section 47. These 
are all possible steps which may be taken if it is thought that some directions in the 
nature of the provisions made, by the impugned order must be issued. ‘That, however, 
ig a matter with which we are not concerned and on which we wish to express no 
opinion. As this Court has often emphasised, in constitutional matters it is at 
utmost importance that the Court should not make any obiter observatiogs on points 
not directly raised before it for its decision. ‘Therefore, in indicating the possible 
alternatives which may be adopted if the State Government thinks that the marking 
system helps the administration of the Act, we should not be taken to have expressed. 
any opinion on the validity of any of the courses specified. 
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That leaves only one point to be considered. Mr. Ganapathy Iyer urged that 
even though the impugned order may be invalid, that is no reason why the order 
passed by the Appellate Tribunal which has been confirmed by the High Court 
in the present writ proceedings should be reversed. He argues that what the Appel- 
late Tribunal has done is to act upon the principles which are sound and the fact 
that these principles have been enunciated by an invalid order should not nullify 
the decision of the Appellate Tribunal itself. Thus presented, the argument is no 
doubt plausible ; but a closer examination of the argument reveals the fallacy under- 
lying it. Ifthe Appellate Transport Authority had considered these matters on its 
own without the compulsive force of the impugned order, it would have been another 
matter ; but the order pronounced by the Appellate Authority clearly and unambi- 
guously indicates that it held and in a sense rightly, that it was bound to follow the 
impugned order unless in the exercise of its option it decided to depart from it and 
was prepared to record its reasons for adopting that course. It would, we think, 
be idle, to suggest that any Transport Authority functioning in the State would 
normally refuse to comply with the order issued by the State Government itself. 
Therefore, we have no hesitation in holding that the decision of the Appellaté 
Tribunal is based solely on the provisions of the impugned order and since the ` 
said order is invalid, the decision itself must be corrected by the issue of a writ of 
certiorari. 


In the result, we allow the appeal, set aside the order passed by the High Court 
in Wrti Petition No. 692 of 1959 and direct that the said Writ Petition be allowed. 
There would be no order as to costs throughout. In accordance wıth this decision a 
writ of certiorari shall be issued setting aside the order passed by the Appellate 
Tribunal and remanding the matter to the State Transport Authority for disposal 
in accordance with law. - 


K.S. — Appeal allowed. 
THE SUPREME QOURT OF INDIA. 
(Givil Appellate Jurisdiction.) 


PRESENT :—P.B. GAJENDRAGADEAR, Chief Fustice, K.N. Wanasoo, K.C. Das 
Gupta, J.O. Sman anp N. RAJAGOPALA AyYANGAR, JJ. 


Brij Mohan Singh .. Appellani* 
v. 
Priya Brat Narain Sinha ‘and others .. Respondents. 


Evidence Act (I of 1872), section 35—Scope—llliterate public servant (Chowkidar) getting entry made as to 
birth of a person in book maintained by him by soms other person—Entry if can be treated as one made by ths public 
s ervant—Admissibility of such entry—Statement as to age tn School Admission Register, Matriculation Certificate and 
i aa aa given to secure advantage in getting public service— 
Value of. 


The reason why an entry made by a public servant in a public or other official book, register, or re- 
cord stating a fact in issue or a relevant fact has been made relevant is that when a public servant makes 
it himself in the discharge of his official duty, the probability of its being truly and correctly recor- 
ded is high. That probability is reduced to a minimum when the public servant himself is illiterate 
and hasto depend on somebody else to make the entry. Accordingly an entry made in an official 
record of births maintained by an illiterate chowkidar, by somebody else at his request does not come 
within section 35 of the Evidence Act. 


However much one may condemn an act of making a false statement of age, in a School Admission 
Rey ister, with a view to secure an advantage in getting public service, a judge of facts cannot ignore the 
position that in actual life this happens not i uently. The explanation that such statement of age 
was made with a view to secure advantage in public service for which aminimum age for eligibility is 
often prescriked, may very well be true and it will not be proper for the Court to base any conclusion 
about the age ofa candidate for election on the entries in the School Admission Register, Matricula- 
tion Certificate or application for a Government post. l 


: Appeal from the Judgment and Order dated 6th September, 1963 of the Patna 
High Court in Election Appeal No. 2 of 1963. 
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C.B. Agarwala, Senior Adyocate (L.M. Sarma and D.N. Mukherjee, Advocates 
with him), for Appellant. 


Sarjoo Prasad, Senior Advocate (K.K. Sinha, Advocate with him), for Respon- 
dent No. 1. 


The Judgment of the Court was delivered by 


Das Gupta, 7.—The appellant Brij Mohan Singh and the respondent Priya 
Brat Narain Sinha were among the candidates who contested the Aurangabad 
Constituency seat for the Bihar Legislative Assembly at the General Election held 
in 1962. The polling took place on 21st February, 1962. The appellant received a 
majority of votes and was declared elected. The respondent Priya Brat Babu who 
was the sitting member was defeated on gth April, 1962, he filed a petition challeng- 
ing the validity of the appellant’s election. He prayed for a declaration that the 
election of the ap t Brij Mohan: Singh be declared void and that he (Priya 
Brat Narain Sinha) be declared to have been duly elected to the Bihar Legislative 
Assembly from the Aurangabad Constituency. Among the grounds on which 

ethe appellant’s election was challenged were these three :— 
(1) That the appellant was born on 15th October, 1937, and was thus under 25 years ofage on 


the date of filing, the nomination papers and therefore disqualified under Article 137 of the Consti- 
tution from being a member of the Bihar Legislative Assembly; 


(2) That he held subsisting contracts under the Bihar Government in his individual and 
nal capacity and was thus disqualified under section 7 (d) of the Representation of the People Act ; 


(3) That the appellant, and with his consent, his party men Rameshwar Prasad Singh and others 
(whose names are mentioned) were directly responsible for publication and distribution of copies of 
leaflets containing direct insinuations and aspersions against the respondent’s personal character, these 
being false to the knowledge of the appellant. 

The Election Tribunal held on a consideration of the oral and documentary 
evidence produced before it that none of these or the other grounds on which the 
validity of the election was challenged had been established. Accordingly, the. 
Tribunal dismissed the petition. 

On appeal, the High Court of Judicature at Patna set aside the judgment and 
order of the Election Tribunal and made an order setting aside the election of the 
appellant Brij Mohan Singh to the Bihar Legislative Assembly. The High Court 
however refused the respondent’s prayer to be declared duly elected. - 


Against this order of the High Court the present appeal has been preferred 
on a certificate granted by the High Court under Article 133 (1) (b) of the Constitu- 
tion. E i 


The only grounds that appear to have been pressed before the High. Gourt 
were the three which we have mentioned above. The High Court agreed with 
the Election Tribunal that the allegation that the appellant held a contract under 
the Government in his personal capacity had not been established. As regards 
the other two grounds the High Court disagreed with! the Election Tribunal. The 
High Court held that the appellant was below the age of 25 years on the date of 
fitng the nomination and was therefore not qualified to be a candidate for the 
Bihar Legislative Assembly. The High Court also held that the appellant had 
published a leaflet Exhibit 10 containing attacks upon the personal character of 
the respondent and was thus guilty of a corrupt practice within the meaning of 
section 123 (4) of the Representation of the People Act. “As already stated, the 
High Court set aside the election of the appellant. i ue, a 

The findings of the High Court on the question of age and also on the question 
of publication of. the document Exhibit 10 have been challenged before us. .tIt 
was also urged that in any case the pamphlet Exhibit 10 did not amount to an 
attack on the personal character of the respondent. 


Both the parties adduced oral and documentary evidence on the question of 
age. While the respondent (the petitioner in the Election Petition) tried to prove 
that the appellant Brij Mohan Singh was þorn on 15th October, 1937, the app t’s 
attempt was to prove that he was born on ‘15th October, 1935. Thè oral testimony 
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on either side is equally useless and unreliable. The three persons who gave 
evidence on behalf of the respondent to show that Brij Mohan Singh was born tn 
1937 are (1) Dharamdeo Singh, P.W. 6 ; (2) Ragho Narain Singh, P.W. 7 and (3) 
Ramjanam Singh, P.W. 61. 

Dharam Deo Singh’s story is that he met appellant’s father Sarjooon the 
Dushera day in 1937 when he had gone to Aurangabad to see the immersion cere- 
mony of goddess Durga and that at once Sarjoo gave him the good news that a 
son had been born to him on that day. He admits that he was no relation of 
Barjoo nor does he claim to have been his friend. They did not even belong to the 
same village. It is not probable in these circumstances that Sarjoo would volunteer 
to this witness the news of the birth of a son to him. P.W. 7, Ragho Narain Singh, 
has also made a statement that Brij Mohan Singh was born on the Dushera day of 
1937. It is interesting to notice that he does not disclose from whom he got this 
information. He has said that he was Manager of Kunda Estate and Law Superin- 
tendent of Hasauli Estate in 1937 and attended the Tauzi of these estates which 
used to be held on the Dushera day in 1937. He has said that Sarjoo Singh came 
to the Tauzi of the Hasauli Estate on that day in 1937 and stayed there till about 2° 
P.M. Assuming that one reads into his evidence a statement waich he has refrain ` 
from making expressly, that Sarjoo told him about the birth of a son to him, we 
have to take note of the fact that Sarjoo was neither his friend nor relation. There 
is no explanation as to why Sarjoo would come and volunteer such æ statement to 
him. It has to be noticed in this connection that this witness is President of Auranga- 
bad Mandal Committee of the Congress and admittedly worked for the Congress 
before the election and did election campaign in Kunda in Aurangabad at the 
last General Elections for Priya Brat Babu who was the Congress candidate. It 

is not possible in these circumstances to place any reliance on his testimony. Ramja- 
nam Singh, P.W. 61, who has also said that Brij Mohan Singh was born on Dushera 
day in 1937 claims to be Brij Mohan’s mausera bhai ; i.e., Brij Mohan’s mother’s 
sister’s son. He also claims to have been told about Brij Mohan Singh’s birth on 
Dushera day in 1937. It is interesting to note that although he claims to be such a 
close relation of Brij Mohan he could not give the name’ of Brij Mohan’s sister. He 
also admitted his inability to give the year of birth of any member in Brij Mohan’s 
family. Ultimately, he admitted in cross-examination .that he did not know 
any one in Brij Mohan’s family excepting Brij Mohan. But even about Brij Mohan 
he could not say in which year Brij Mohan was married and in which village. The 
last damaging statement which he made in cross-examination was that he had 
consultations with Priya Brat Babu about the evidence he had to give and that this 
consultation took place on 11th February, 1962, that is, even before the date of 
polling. This witness is therefore clearly a thoroughly unreliable witness. We 
have no doubt that he had no knowledge about Brij Mohan’s date of birth and 
has deliberately given false evidence to help the petitioner, Priya Brat Narain Singh. 


On behalf of the appellant evidence was given by his father Sarjoo Singh and 
several other persons to show that he was born in October, 1935. These witnesses 
are also all interested persons and though some of them were apparently more 
competent to give evidence about Brij Mohan’s date of birth than the petitioner’s 
witnesses, we find it difficult to base any conclusion on this question on their evi- 
dence. Nor can we find anything in the evidence of the witnesses which supports 
the petitioner’s story that the appellant was born in 1937. The High Court seems 
to’ think that the statement of Maheshi Singh, R.W. 4, that Brij Mohan’s father 
Sarjoo Singh was appointed a peon before the birth of Brij Mohan, taken with 
Sarjoo’s own evidence that he was appointed a peon for the first time in 1936 lends 
some support to the petitioner’s case. We do not think it will-be reasonable to 
attach mucheweight to Maheshi Singh’s statement that Sarjoo was appointed a peon 
before Brij Mohan’s birth. It has to be remembered that he was speaking of an 
event which took place between 25 and 27 years of age and could easily make a mistake 
as to sequencé of the event of Brij Mohan’s birth and the appointment of Sarjoo 
as a peon. In our opinion, it will be as unsafe to accept his statement that Sarjoo 
was appointed a peon before the birth of Brij Mohan as it would be to accept his 
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evidence in examinətion-in-chief indicating that Brij Mohan was born in Kartik 
1935. Besides all that, what his statement in cross-examination shows is that 
Brij Mohan was born in 1936 or thereafter ; Brij Mohan would still be over 25 
years of age on the date of nomination if he was born upto January , 1937 and this 
is not ruled out by this statement, even if any reliance can be placed upon it. 


On an examination of the oral testimony on either side we are of opinion that 
no conclusion on the question of age can be based on that evidence. 


It is proper to point out that the Tribunal which had the opportunity of seeing 
the witnesses rejected the evidence of the petitioners witnesses as untrustworthy 
and did not also place any reliance on the testimony of the witnesses examined on 
behalf of the appellant. The High Court, which has clearly not accepted the 
evidence given on behalf of the appellant, has also not based its conclusion on the 
oral testimony given on behalf of the petitioner. It is true that it has ultimately 
accepted the petitioner’s case ; but that is on the basis of the documentary evidence, 
which we shall discuss later. 


*, The Tribunal arranged for the appellant’s medical examination as regards 
- his age by the Civil Surgeon, Gaya, who was then examined as a Qourt witness. 
The witness gave evidence on the basis of the ossification of thyroid cartilege and 
the character of the third molar and other factors disclosed by X-ray examination 
of Brij Mohan. The Civil Surgeon’s opinion was that Brij Mohan was 27 on the 
date of examination in 1962. We agree with the High Court that no value can 
be attached to this evidence. K 


This leaves for consideration the documentary evidence that has been adduced 
in the case. 


The document on which the Election Tribunal mainly based its conclusion 
in favour of the appellant is a hath-chitha stated to have been maintained by the 
Chowkidar of the village Dabura Khurd where the appellant was born. In this 
document there is an entry purporting to show the date of birth of a son to Sarjoo 
Singh, a resident of the village Dabura Khurd on 15th October, 1935. It is nobody’s 
case that this Sarjoo Singh, a resident of Dabura Khurd, was any other person 
than the appellant’s father. It does not also appear to be disputed that the aia 
lant was the eldest child of Sarjoo Prasad Singh. If this entry is available in law 
it would be a strong and indeed almost conclusive evidence of the appellant’s case 
that he was born on 15th October, 1935. The High Court was however of opinion 
that this was a fabricated document brought into existence for the purpose of this 
case and further that it was not admissible in evidence in the circumstances of the 
case. In view of the difference of opinion between the Election Tribunal and the 
High Court as regards the genuineness of this document we have examined it closely 
and carefully. We do not think the High Court’s conclusion that the document 
(hath-chitha) was fabricated for the purpose of this case is justified on the materials 
on the record. 


. The document was produced before the Tribunal by Jogeshwar Dusadh Chow- 
kidar (R.W. 58). It appears that a summons was first sent to him at the instance 
of the appellant for appearance in Court with the hath-chitha of the Village Dabura 
Khurd for the years-1934 to 1936. He did not obey that summons. A warrant 
was then issued for the arrest and production of the Chowkidar before the Tribunal 
along with these hath-chithas. This warrant was executed on 19th September. 
The Chowkidar was arrested and produced before the ‘Tribunal the following day 
through a lawyer the hath-chitha book which has later been marked as Exhibit K. 
Giving evidence on oath on 5th November, 1962, he has said that he was working 
as a Chowkidar of Dabura village for the last 33 years and that when Sarjoo Singh's 
eldest son Brij Mohan Singh was born he got an entry about his birth made in this 
hath-chitha book. As he is illiterate he used to have the entries in the hath-chitha 
book made during this period by Ganpat Singh and Khelawan Singh. The judg- 
ment of the High Court states that ‘ this witness appears to be a lying witness in 
view of the numerous statements elicited from him.in cross-examination’ that it 
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appeared that this witness was suborned to depose in favour of Brij Mohan Singh 
at a late stage and that the hath-chitha was brought into existence subsequently 
to lend support to his case. i 


One reason given by the High Court for doubting the genuineness of the docu- 
ment is that the hath-chitha bahi should have been deposited in the Police Station 
after it had been exhausted and should not have been in the custody of the Chowki- 
dar. Another reason given is that Azim Khan or §.K. Sahai whose endorsement 
onnan in the hath-chitha were not shown to have been officers-in-chage of the 
Police Station at the relevant time. Yet another reason for the High Court’s sus- 
eet about the genuineness of the hath-chitha book appears to be that Ganpat 

ingh and Khelwan Singh whose handwritings the book is said to contain are 
both dead. The fact that the Chowkidar did not disclose to the Sub-Inspector, 
at the time of the execution of the warrant of arrest, that the hath-chitha was with 
him, is stated as a further reason for thinking that it was brought into existence 
at a later stage. None of these reasons bear scrutiny. We have gone through 
all the statements made by this witness in cross-examination and do not find any- 
thing to justify the High Court’s characterisation of the witness as ‘ a lying witness.’ 
We see nothing surprising or suspicious in that two persons Ganpat and Khelawah 
whose statements the document is said to contain are dead. It has to be remembered 
that the entries are claimed to have been made about more than 2 5 years ago. 
Even if Ganpat and Khelawan Singh were yo people then one need not feel 
surprised that they are dead now. Nothing has been shown to us that the rules 
required the hath-chitha book to be deposited in the Police Station after it was 
exhausted. ‘The fact that the Chowkidar did not disclose to the Sub-Inspector 
at the time of his arrest that he had this document with: him is also easily explained. 
It was not difficult for him to underxstand that important and influential persons 
set great store by this document so that he thought the wisest course for him would 
be to produce it in Court through a lawyer. It also appears to us to be of little 
consequence that Azim Khan and S.K. Sahai have not been shown to be officers-in- 
charge of the Police Station at the relevant time. For it is not unusual that some 
other Police Officer, though he is not the officer-in-charge, would put his initials 
on the hath-chitha book. It may be mentioned in this connection that Respondent’s 
Witness No. 64 Osmond—a retired Inspector of the Bihar police—said that Azim 
Khan was an Assistant Sub-Inspector attached to Aurangabad Thana in 1935. 
He has, it is true, also said about SK. Sahai that he was not attached to Aurangabad 
Thana in 1934. It has to be remembered however that this witness himself had 
nothing to do with the Aurangabad ‘Thana at the time and that he has admitted 
that he did not know S.K. Sahai. It ‘will not be proper therefore to base on his 
evidence a conclusion that S.K. Sahai was not an officer of the Aurangabad Thana 
during the period for which his initials appear on the hath-chitha book. 


On an examination ofthe physical appearance of the hath-chitha and the 
entries made therein, the evidence of the Chowkidar and the circumstances under 
which this document was ultimately produced before the Tribunal we are inclined 
to agree with the view of the Election Tribunal that this is a genuine document 
which was maintained by the Chowkidar in the discharge of his official duty. 
If the document had been manufactured to assist the appellant we do not think 
it likely that the Ghowkidar would have refused to produce it readily when sum- 
moned to do so. The fact that a warrant of arrest had to be executed agamst him 
is @ convincing circumstance that the Chowkidar was unwilling to produce it. We 
are not impressed by the argument of Mr. Sarjoo Prasad that the omission of the 
Chowkidar to produce the document in obedience to the summons and the issue 
of warrant of arrest to secure its production were all pre-arranged to create an 
atmosphere for the acceptance of the document as genuine. The appellant’s 
lawyers before the Election. Tribunal could not possibly have been sure that the 
Tribunal would in the last resort issue a warrant of arrest. It is not likely that they 
would take such risk so that the dcecument might not come at all. 


. In our opinion, this document is genuine and is the book that was maintained 
by the Chowkidar for noting the births in his Ilaka during the years 1934 to 1936. 
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The entry therein showing the birth of a son to Sarjoo Singh on 15th October, 1935, 
can however be of no assistance to the appellant unless this entry is admissible in 
evidence under the Evidence Act. If this entry had been made by the Qhowkidar 
himself this entry would have been relevant under section 35 of the Evidence Act. 
Admittedly, however, the Chowkidar himself did not make it. Mr. 

tried to convince us that when an illiterate public servant is unable to make an 
entry himself and he gets the entry made by somebody else this should be treated 
as an entry made by the public servant. This argument must be rejected. The 
reason why an entry made by a public servart in a public or other official book, 
register, or record stating a fact in issue or a relevant fact has been made relevant 
is that when a public servant makes it himself in the discharge of his official duty,, 
the probability of its being truly and correctly recorded is high. That probability 
is reduced to a minimum when the public servant himself is illiterate and has to, 
depend on somebody else to make the entry. We have therefore come to the. 
conclusion that the High Court is right in holding that the entry made in an official 
record maintained by the illiterate Ghowkidar, by somebody else at his request. 
2 not come within section 35 of the Evidence Act. It is not suggested that. 
the entry is admissible in evidence under any other provision of the Evidence Act. 
The entry in the hath-chitha has therefore to be left out of consideration in coming 
to a conclusion about the appellant’s age. 


. 


Strong reliance was placed on behalf of the petitioner-respondent on three 
documents Exhibit 2, Exhibit 8 and Exhibit 18. ` The first of these is the admission 
register of Aurangabad Town Schoo] where the appellant took his admission as a. 
student on 19th January, 1946. In the entry as regards his admission in the register 
the date of birth is shown as 15th October, 1937 and the age as eight years, three 
months and three days. The second Exhibit (Exhibit 8) is an application made 
by the appellant on 26th August, 1959, for the post of a Sub-Inspector of Police.. 
Here also the date of birth is shown as 15th October, 1937. The third document 
is Exhibit 18. It is a certificate issued by the Bihar School Examination Board for 
his passing the Matriculation Examination. This also states the date of birth as. 
15th October, 1937. 


An objection was faintly raised by Mr. Agarwal as regards the admissibility 
of Exhibit 2 on the ground that the register is not an official record or a public regis- 
ter. It is unnecessary to consider this question as the fact that such an entry was 
really made in the admission register showing the appellant’s date of birth as 15th 
October, 1937, has all along been admitted by him. His case is that this was an 
incorrect statement made at the request of the person who went to get him admitted. 
to the school. The request was made, it is suggested, to make him ae two years 
younger than he really was so that later in life he would have an advantage when 
seeking public service for which a minimum age for eligibility is often prescribed. 
The appellant’s case is that once this wrong entry was made in the admission register. 
it was n ily carried forward to the Matriculation Certificate and was also- 
adhered to in the application for'the post of a Sub-Inspector of Police. This ex- 
planation was accepted by the Election Tribunal but was rejected by the High Court 
as untrustworthy. However much one may ‘condemn such an act of making a 
false statement of age with a view to secure an advantage in getting public’service, a. 
judge of facts cannot ignore the position that in actual life this happens not infre- 
quently. We find it impossible to ‘say that the Election Tribunal was wrong ip. 
accepting the appellant’s explanation. Taking all the circumstances into consi- 
deration we are of opinion that the explanation may very well be true and so it 
will not be proper for the Court to base any conclusion about the appellant's age 
on the entries in these three documents, viz., Exhibit 2, Exhibit 8 and -Exhibit 18. 


On an examination of the entire evidence, oral and documentary, we therefore 
reach the position that the petitioner-respondent has not been able to prove that 
the appellant Brij Mohan was below 25 years of age on the date of filing of nomi* 
nation papers while the appellant himself has also not beeri able to show that he 
was at least 25 years of age on that date. It cannot be disputed and is not disputed 
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that the burden of proving that the appellant’s age was below 25 years on the 
date of his nomination was on the petitioner-respondent. The petition in so far 
as it is based on the ground that the appellant was below 25 years of age on the 
date of his nomination must therefore fail. 


This brings us to the question of the alleged commission of a corrupt practice 
under section 123 (4) of the Representation of the People Act. The petitioner’s 
case was that the pamphlet Exhibit'1o contained statements in relation to his personal 
‘character reasonably calculated to prejudice the prospects of his election, that 
these statements were false and the appellant either believed them to be false or 
‘did not believe them to be true and that this was published by Brij Mohan himself 
and also by other persons with his consent. To prove such publication the peti- 
tioner relied ieee on the testimony of some witnesses who spoke of the distri- 
bution of such pamphlets in Bazars and other places in the constituency and even 
more strongly on the evidence to the effect that the order for printing these pamph- 
lets was given to the press by Brij Mohan’s agent, Rameshwar Prasad Singh, 
that Brij Mohan paid for it and that the manuscript itself was in Brij Mohan’s 
‘own handwriting. The oral testimony about the distribution of the pamphlets 
is of very little value. We have examined the evidence of each of these witnesses ` 
and find that the comment of the Election Tribunal that they have given the story 
in a parrot-like manner is justified. They are all partisan witnesses and could 
easily be induced to give such evidence falsely. The Election Tribunal found them 
unworthy of credit. It does not also seem that the High Court was prepared to 
rely on this evidence by itself. The High Court was, however, convinced fom the 
‘evidence of the proprietor of the press who gave evidence as Court Witness No. 2 
that this pamphlet was piinted under Brij Mohan’s orders and was paid for by him; 
and only in view of this conclusion’ it considered the evidence of the witnesses 
‘examined on behalf of the petitioner-respondent to be “ fairly strong.” 


There can be no doubt that this pamphlet Exhibit 10 was printed at the Goa: 
Press, Aurangabad, Gaya. Sheonandan Prasad is the proprietor of this pres 
and was its proprietor in February, 1962, when- this pamphlet was printed. He 
has produced the order book of the press and indicated the Entry No. 62 in that 
-book as the entry in respect of the printing of this pamphlet at his press. He also 
produced the manuscript from which the pamphlet was printed. It is interesting 
to notice that this witness did not appear before the Tribunal on 27th August, 1962 
inspite of the service of two summons on him to appear on that date. It was 
‘when a notice was served on him to show cause why he should not be prosecuted 
under section 174 of the Indian Penal Code that he appeared before the Tribunal. 
That was on gist August, 1962. Then on 3rd September, 1962, he showed cause 
against his prosecution. Thereafter on 4th September, 1962, he produced the order 
‘book of his press and the document said to be the manuscript for the pamphlet. 
As Entry No. 62 in the order book now stands, it purports to show that this pamph- 
let with the words ‘ Bagula Neta Se Hoshiar’ was printed there. For, under the 
words indicating the place of residence of the person who gave this order these 
words ‘ Bagula Neta Se Hoshiar’ appear. They are however in different ink 
from the rest of the handwriting in that entry and are clearly an interpolation. 
‘Sheonandan himself admits that he inserted these words before filing the book 
before the Tribunal either on 3rd September, 1962, or on 4th September, 1962. He 
further made a significant admission in these words : 

" Because of the request of Naulah Singh I made the insertion in the Register some time on the 


3rd or 4th of September so that the member may easily understand the order in the Register by which 
‘the said parody was ordered to be printed.” 


Naulakh is admittedly one of these who worked for the respondent during 

the election. It is not possible to accept a witness who has admittedly made a 

‘false document in the manner as a witness of truth. The fact that he confessed 
having made the interpolation does not improve his credibility. 


It is also worth noticing that this Entry No. 62 mentions three kinds of things 
“a3 printed :—(1) 1,000 copies of poster ; (2) 2,000 copies of notice and (3) 2,000 
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copies of ballot papers. The pamphlet Exhiblt 10 is clearly not included in the 
tefms “ poster’; it is certainly not a ballot paper ; and it will hardly be right to 
call it a notice. 


On a consideration of all the circumstances we are of opinion that no reliance 
can be placed on his testimony and no conclusion can be based on his evidence as 
regards the printing of this pamphlet under orders from the appellant. 


Naulakh who is another witness who has tried by his evidence to connect Brij 
Mohan with the printing of this pamphlet, is equally untrustworthy. He stated 
that during the first week of February, 1962 when he went to Gokul Press Auranga- 
bad he found Rameshwar Prasad Singh there and saw in Rameshwar Prasad’s hand 
a manuscript similar to this pamphlet and that in his presence Rameshwar Prasad 


by Sheonandan as the manuscript from which the pamphlet had been printed and it 
was the petitioner’s case that this document was in Brij Mohan’s own handwriting 
no attempt was made to prove the identity of the writer by examining a hand- 
writing expert or otherwise. 


P. N. Singh (P. W. 60) who claims to have seen the manuscript of Exhibit 10 
in the Gokul Press in January, 1962, and states that this manuscript was in Brij 
Mohan’s own hand-writing was not even recalled to identity the writing of the do- 
cument that was produced by Sheonandan as the manuscript, as Briji Mohan’s. 


On a consideration of the entire evidence we are of opinion that the petitioner- 
respondent has not been able to prove the publication of this pamphlet Exhibit 10 
by the appellant or his agent or by any other person with the consent of the iene 
or his election agent. We therefore accept as correct the conclusion of the Election 
Tribunal that the commission of any corrupt practice by the appellant under section 
123 (4) of the Representation of the People Act has not been proved and that the 
contrary view taken by the High Court is wrong. 

In view of our conclusion on the question of publication we have not thought it 
necessary to examine whether the other ingredients of a corrupt practice under 
section 123 (4) were established. 

As neither of the two grounds on which the High Court based its conclusion 
can be sustained, the High Court’s order allowing the Election Petition must be 
set aside. 

, Accordingly, we allow the appeal, set aside the order of the High Court and 


restore the order of the Election Tribunal dismissing the election petition. The ap- 
pellant will get his costs from respondent No. 1 throughout. 


K.S: Appeal allowed. 
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THE SUPREME COURT OF INDIA. 
Lad s s e 
(Original Jurisdiction.) © ` . 


PRESENT :—P. B. GAJENDRAGADKAR, Chief Justice, K. N. Waxnonoo, K. C. Das 
Gupta, J. C. Sman anp N. RAJAGOPALA AYYANGAR, JJ. 


R. L. Arora .. Petitioner" 
D. 

The State of Uttar Pradesh and otbers .. Respondents. 
Patel Mangalbhai and others and Kaira District Co-operative 

Milk Producers’ Union Ltd. ..  Interveners. 

Land Acquisition Act (I of 1894), section 40 (1) (aa) (inserted by Act XXXI 1962)—Scope and validrt 
Suet 7 of the Dasa Ma VRE Con dee of India (1950), Article, i4 19 (1) and 31 (D) 

contravened. 


It is well settled that if certain provisions of law construed in one way will be consistent with the 
Constitution, and if another interpretation would render them unconstitutional, the Court would lean 
in favour of the former construction. 


e 

Clause (aa) inserted in section 40 (1) of the Land Acquisition Act by Act XXXI of 1962 does fiot - 
permit acquisition of land for construction of some building or work for a company engaged or to be 
engaged in an industry or work, which is for a public purpose unless the building or work for which the 
land is acquired also subserves the public 2 of the industry or work in which the company is 
engaged. ‘This is the better construction of clause (aa) taking into account the setting in which it 
appears and the circumstances in which it came to be enacted and the words used therein. If this is 
the true construction of clause (aa) it cannot be said to contravene Article 3] (2) for the public 
required therein is present where land is required for the construction of a building or work which 
must subserve the public purpose of the industry or work in which a company i8 en 
or is about to be engaged. Nor can it be said that the provision is hit by Article 19 (1) (f) for it 
would be a reasonable restriction on the right to hold property. The amendments to section 41 of the 
Act are only consequential to the insertion of clause (aa) in section 40 (1). The provisions are valid 
and constitutional. 


Section 7 of the Amending Act only provides that where the purpose of the acquisition does not 
fall under clause (a) or clause (b) of section 40 (1), it shall be deemed to fall under clause (aa) and to 
be judged in acco ce there with. Ifin fact the purpose of any acquisition made before 2 July, 
1962, 1s such as does not fall within clause (aa), the deeming provision would be of no avail. The attack 
on section 7 of the ae Act under Article 14 as well as Article 31 (2) must fail, for in neither 
case can acquisition be valid whether made before 20th July, 1962, or thereafter unless the conditions 
of clause (aa) are satisfied. 


A distinction in the matter of acquisition of land between public companies and government 
companies on the one hand and private individuals and private companies on the other is justified 
considering the object behind clause (aa) as introduced in the Act. 

There being a definite public purpose behind the acquisition in the present case, the acquisition 
would be justified under the Act irrespective of the intention of the previous owner of the land to use it 
for some other public purpose. 

Per Rajagopala Ayyangar, J.—The only way to read clause (aa) is to relate the words “ public pur- 
pose ” to the nature of the industry carried on by the company and by no rule of construction with or 
without extrinsic aids or with reference to the context, not to speak of rules of grammar, can the refe- 
rence to public ose be related to the building or work for which the acquisition is permitted to be 


made. In clause (aa) there is no purpose indicated at all, except, that it is needed for a pay 
which falls within a particular category. Clause (aa) is unconstitutional as violative of Article 3 KCN 


Petition under Article 32 of the Constitution of India for enforcement of 
Fundamental Rights. 


C. B. Agarwala, Senior Advocate, (Mr. Naunit Lal, Advocate, with him), for 
Petitioner. 


. M. C. Setalvad, Senior Advocate, (C, P. Lal, Advocate, with him), for Respondent 
O. I. 


C. K. Daphtary, Attorney-General for India and N. S. Bindra, Senior Advocate, 
(R. H. Dhebar; Advocate, with them), for Respondent No. 2. 


M. C. Setalvad, Senior Advocate, (M. S. Devendra Swarup and F. P. Goyal, Advo- 
cates, with him), for Respondent No. 3. 
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I. M. Nanavati, Advocate, and O. C. Mathur, 7. B. Dadachanji and Ravinder 
. Narain, Advocates of M/s. F. B. Dadachanji & Go., for Intervener No. 1. 


Rajani Patel and I. N. Shroff, Advocates, for Intervener No. 2. 

The Court delivered the followmg Judgments 

Wanchoo; F. (on behalf of the majority) :—The petition under Article 32 of the 
Constitution is a sequel to the judgment of this Court in R. L.-Arora v. State of U.P.*. 
The Petitioner is the owner of certain lands in village Nauraiya Khera, im the dis- 
trict of Kanpur. He got information in May, 1956 that steps were being taken to 
acquire nine acres of his land for an industrialist in Kanpur. He therefore, wrote 
to the Collector of Kanpur in that connection. On 25th June, 1956, however, a 
. notification was issued under section 4 of the Land Acquisition Act 1 of 1894 

(hereinafter called the Act), stating that the land in dispute was required for a com- 
pany for the construction of textile machinery parts factory by Lakshmi Ratan Engi- 
neering Works Limited, Kanpur. This order was followed on 5th July, 1956, 

y a notification under section 6 of the Act, which was in similar terms. This 
_ netification also provided for the Collector to take possession of any waste or arable 
land forming part of the land in the Schedule to the notification immediately under 
the powers conferred by section 17 (1) ofthe Act. On gist July, 1956, the Collector 
‘took possession of the land and handed it over to the company along with some cons- 

tructions standing on it. In the meantime, the petitioner filed a writ petition in 
the High Court on 31st July, 1956, praying that the notification under section 6 of 
sth July, 1956, be quashed and alse applied for interim stay. As however possession 
had already been taken on gist July, 1956, the application for interim stay became 
infructuovs. One of the main grounds in support of the writ petition of grst July, 
1956, was that sections 38 to 42 of the Act had not been complied with. Thereafter 
steps were taken by the State Government to comply with the provisions of sections 
38 to 42 of the Act and an agreement was entered into between the Government 
and the company in August 1956 and was published in the Government Gazette 
on Irth August, 1956. This was done without making any enquiry either under 
section 5-A or section 40 of the Act. Therefore on 14th September, 1956, an inquiry 
was ordered by the Government under section 40. ‘The enquiry was accordingly 
made and the enquiry officer submitted a report on grd October, 1956. ‘This 
was followed by a fresh agreement between the Government and the company on 
6th December, 1956. On 7th December, 1956 a fresh notification was issued 
under section 6 of the Act after the formalties provided under sections 38 to 42 had 
been complied with. Thereafter a fresh notice was issued under section g of 
the Act and it appears that possession was formally taken again after 2nd January, 

1957- 

A fresh writ petition was filed by the petitioner before the High Court on 29th 
January, 1957, in view of the fresh action taken by the State Government and the 
main ground taken in this petition was that the notification was invalid as it was 
not in compliance with section 40 (1) (6) of the Act read with the fifth clause of 
th® matters to be provided in the agreement under section 41. The petitioner 
tailed in the High Court. Thereafter he came by Special Leave to this Court. This 
Court decided on a construction of section 40 (1) (b) read with the fifth clause of 
the matters to be provided in the agreement under section 41 that these provisions 
had to be read together and required that the work should be directly useful to 
the public and that the agreement should contain a term as to how the public 
will have the right to use the work directly. The provision as to access to land or 
works for those having business with the company or the fact that the product 
would be useful to public was not considered sufficient to bring thg acquisition 
for a company within the meaning of the relevant words in sections 40 and 41. 
The appeal therefore was allowed on 1st December, 1961, and the last notification 
under section 6 was quashed. see R.L. Arora’s caset. 








1. (1962) Supp. 2 S.C.R. 149 : (1968) 1 1 An.W.R. (S.G.) 23: A.LR. 1962 S.C. 764. 
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On 2oth July, 1962, the Land Acquisition (Amendment) Ordinance, 1962 
(III of 1962) was promulgated by the President of India. By that Ordinance, 
sections 40 and 41 of. the Act were amended and certain acquisitions of land made 
before the date of the Ordinance were validated notwithstanding any judgment, 
decree or order of any Court. The Ordinance was replaced by the Land Acquisi- 
tion (Amendment) Act, XXXI of 1962, (hereinafter referred to as the Amend- 
ment Act), which was made retrospective from 20th July, 1962, the date on which 
the Ordinance was promulgated. This Act made certain amendments in sections 
40 and 41 of the Act and validated certain acquisitions. The present petition 
challenges the validity of the amendments to sections 40 and 41, and also the von 
of section 7 of the Amendment Act by which certain acquisitions made before 20 
July, 1962, were validated. It is therefore necessary to read the amendments made 
in sections 40 and 41 of the Act as well as section 7 of the Amendment Act. In 
section 40 (1) of the Act a new clause was inserted in these terms :— 


“ (aa) that such acquisition is needed for the construction of some building or work for a com” 
pany which is engaged or 1s taking setps for engaging itself ım any industry or work which is fora 
public purpose ;” a 
Section 41 was amended to read as below :— 


“41. Ifthe appropriate Government is satisfied after considering the report, if any, of the Collec- 
tor, under section 5-A, sub-section (2), or on the report of the officer making an inquiry under section 
40 that the proposed acquisition is for any of the purposes referred to in clause (a) or clause (aa) or clause 
(b) of sub-section (1) of section 40, it shall require the company to enter into an agreement with the 
appropriate Government providing to the satisfaction of the appropriate Government for the follow- 


ing matters, namely :— 


(1) +4 et he 
(2) $ k k kkh “kh 
(3) +4 +k Æ h k kk 
(4) #08 kkk l kkk 


(4-A) Where the acquisition is for the construction ofany building of work for a com any which 
is engaged or 1s taking steps for engaging itself in any industry or work which is for a public purpose 
the tıme within which, and the conditions on which, the building or work shall be constructed or 


executed and ° 
(5) f eee ; "TT wki 


Section 7 of the Amendment Act, which validated certain acquisitions reads as 
follows :— - 


“ Notwithstanding any judgment, decree or order of any Court, every acquisition of land for a 
company made or poe to have been made under Part VII of the principal Act before the 20th 
day of July 1962, shall, in go far as such acquisition is not for any of the purposes mentioned in clause 
(a) or clause (b) of sub-section (1) of section 40 of the principal Act, be deemed to have been made for 


the purpose mentioned in clause (aa) of the said sub-section , and accordingly every such acquisition 
and any proceeding, order, agreement or action in connection with such acquisition shall be, and shall 
be deemed always to have been, as valid as if the provisions of sections 40 and 41 of the principal Act , 
as amended by this Act, were in force at al] material times when such acquisition was made or proceed- 
ing was held or order was made or agreement was entered into or action was taken. : 


Explanation— Ea ia ran ” 

Besides these amendments which require consideration in the present petition 
sections 44-A, and 44-B were also inserted in the Act providing for restriction on 
transfer etc., (section 44-A) and making certain provisions forbidding acquisition 
of land for a private company other than a government company (section 44sB). 
It is however not necessary to set out the terms of these new sections. 


. The present petition challenges the validity of the amendments to sections 40 
and 41 of the Act and also of section 7 of the Amendment Act, and the challenge is 
made in this way. It is submitted that the amendments made to sections 40 and 41 
of the Act are ulira vires, as they contravene Article 31 (2) and Article 19 (1) (f)of 
the Constitution. The argument is that on a construction of the amendment to 
section 40 by which clause (aa) has been introduced therein, it is provided that all 
acquisitions made for a company for construction of some building or work are 
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permissible even though the building or work for the construction of which the 
acquisition is made may not be for a public purpose, as the new clause (aa) merely 
requires that the company which, is applying for acquisition is engaged or is taking 
steps for engaging itself in: any industry or work, which is for a public purpose. 
It is urged that all that this clause requires is that the company for which the acqui- 
sition is being made should be engaged in any industry or work which is for a public 
purpose and in that case it can acquire land under this clause even though the 
articular building or work for the construction of which land is acquired may not 
for a public purpose. Therefore the new clause (aa) which permits such acquisi- 
tion contravenes Article 31 (2) which lays down that no property shall be compul- 
sorily acquired save for a public purpose and also Article 19 ( 1) (f) assuch acquisi- 
tion would amount to an unreasonable restriction on the fundamental right to 
hold property. 

The validity of section 7 of the Amendment Act is attacked on the ground that it 
contravenes Article 31 (2) and Article 14 of the Constitution inasmuch as it makes 
acquisition for a company before goth July, 1962, as being for a public purpose 
. evtn though it may not be so in fact and thus raises an irrebuttable presumption 
of public purpose by fiction of law and so contravenes Article g1 (2) which requires 
that there must be an actual public purpose before land can be compulsorily ac- 
quired. And it also contravenes Article 14 inasmuch as it makes a discrimination 
in the matter of acquisitions for a company before 20th July, 1962, and after 2oth 
July, 1962, insofar as the former acquisitions are validated on the basis of their being 
deemed to be for a public purpose: while the latter acquisitions are not so deemed 
and have to satisfy the test of public purpose. 


Besides the attack as to the vires of these provisions in the Amendment Act, it 
is urged that the rights of the petitioner cannot be affected by the validating provision 
in the Amendment Act as section 7 of the Amendment Act does not reopen decided 
cases and does not revive notifications or acquisitions struck down by Courts. Lastly, 
it is urged that the acquisition in the present case cannot be said to be for a public 
purpose inasmuch as (firstly) the agreement between the company and the Govern- 
ment does not regulate or control the products of the company in the interest of 
the public ; and (secondly) the petitioner’s land which was intended to be used 
for one public purpose is being taken away for another such purpose. We shall 
deal with these contentions seriatim. 


The first question that falls for consideration is the construction of clause (aa) 
of sub-section (1) of séction 40 of the Act. The amendments to section 41 are conse- 
quential and will stand or fall with clause (aa) inserted in section 40 (1). It is 
contended on behalf of the petitioner that on a literal construction of this clause 
(which, it is urged, is the only possible construction) it requires that the company 
which is acquiring the land should be engaged or should be taking steps for engaging 
itself in any industry or work, which is for a public purpose. Ifa company satisfies 
that requirement it can acquire land for the construction of some building or work, 
evan though that building or work may not itself subserve such public purpose. 
Therefore, the argument runs that clause (aa) permits compulsory acquisition of 
land for a purpose other than a public purpose and is hit by Article 31 (2) of the 
Constitution, whereunder land can be compulsorily acquired only for a public pur- 
pose. It may be conceded that on a literal construction the adjectival clause, 
namely, “ which is engaged or is taking steps for engaging itself in any industry 
or work which is for a public purpose’, qualifies the word “‘ company ” and not 
the words “‘ building or work” for the construction of which the land is needed. 
So prima facie it can be argued with some force that all that clause (aa) requires is 
that the company for which land is being acquired should be engaged or about 
to be engaged in any industry or work which is for a public purpose and it is not 
required that the building or work, for the construction of which land is acquired 
should be for such public purpose. ` 


In approaching the question of construction of this clause, it cannot be forgotten 
that the amendment was made in. consequence of the decision of this Court in R.L. 


a 
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Arora’s case’, and the intention of Parliament was to fill the lacuna, which, according 
to that decision, existed in the Act in the matter of acquisitions for a company ; 
` nor can it be forgotten that Parliament when it enacted the Amendment Act was 
aware of Article 31 (2) of the Constitution which provides that land can only be 
acquired compulsorily for a public purpose and not otherwise. It could not 
therefore be the intention of Parliament to make a provision which would be in 
‘contravention of Article 31 (2), though it may be admitted that if the language 
used is capable of only one construction and fails to carry out the intention of Parlia- 
ment when making the amendment, the amendment may have to be struck down 
if it contravenes a constitutional provision. Further, a literal interpretation is 
not always the only interpretation of a provision in a statute and the Court has to 
look at the setting in which the words are used and the circumstances in which the 
law came to be passed to decide whether there is something implicit behind the 
words actually used which would control the literal meaning of the words used in a 
provision of the statute. It is permissible to control the wide language used in a 
statute if that is possible by the setting in which the words are used and the intention 
of the law making body which may be apparent from the circumstances in whjch 
the particular provision came to be made. Therefore, a literal and mechanical’ 
interpretation is not the only interpretation which Courts are bound to give to the 
words of a statute ; and it may be possible to control the wide language in which a 
provision is made by taking into account what is implicit in it in view of the setting 
. in which the provision appears and the circumstances in which it might have been 
enacted. We may in this connection refer to a decision of this Court in The Mysore 
State Electricity Board v. The Bangalore Woollen, Cotton and Silk Mills Ltd. 2, where the wide 
words used in section 76 (1) of the Electricity (Supply) Act of 1948 fell for interpre- 
tation, and this Court held that even though the words used were of wide amplitude, 
it was implicit in the sub-section that the question arising thereunder was one which 
arose under the Electricity (Supply) Act.. Therefore, we have to see whether the 
provision in clause (aa) bears another construction also the setting in which it ap- 
ars and in the circumstances in which it was put on the statute book and also 
in view of the language used in the clause. The circumstances in which the amend- 
ment came to be made have already been mentioned by us and the intention of 
Parliament clearly was to fill up tht lacuna in the Act which became evident on 
the decision of this Courtin R.L. Arora’s case!. Parliament must also be well aware 
of the provisions of Article 31 (2) which lays down that compulsory acquisition of 
property can only be made for a public purpose. Clause (aa) was inserted bet- 
ween clause (a) and clause (b) of section 40 (1). Section 40 (1) as it stood before 
the amendment prohibited consent being given to acquisition of land by a com- 
pany unless the acquisition was for one of the two reasons mentioned in clauses 
(a) and (b). ‘Those two clauses clearly showed that acquisition for a company was 
for a public purpose and such acquisition could not be made for any purpose other 
than public purpose. Between the existing clause (a) and clause (b) of section 40 (1), 
we find clause (aa) being inserted. We also find that clause (aa) specifically uses 
the words “ public purpsose ” and indicates that the company for which land is 
required should be engaged or about to be engaged in some industry or work of a 
public purpose. It was only for such a company that land was to be acquired com- 
oe ily and the acquisition was for the construction of some building or work 
for such a company, 1.¢., a company engaged or about to be engaged in scme in- 
dustry or work which is for a public purpose. In this setting it seems to us reason- 
able to hold that the intention of Parliament could only have been that land should 
‘be acquired for such building or work for a company as would subserve the public 
purpose of the company ; it could not have been intended, considering the setting 
.in which clause (aa) was introduced, that land could be acquired for a building or 
work which would not subserve the public purpose of the company. In the cir- 
cumstances it seems to us clear that the literal construction of the clause based on 





1. (1963Y 1 S.G.J. 33: (1968) 1 ML.J. Supp. 2 S.C.R. 149 : A.LR. 1962 S.C. 764. 
{S.C.) 23 : (1968) 1 An.W.R. (S.C.) 23 : (1962) 3. ATR. 1963 S.C. 1158, 
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rules of grammar is not the only construction of it and it is in our opinion legitimate 
to hold that the public purpose of the industry of the company, which is imperative 
under the clause, also attaches to the building or work for the construction of which 
land is to be acquired. Further acquisition is for the construction of some building 
or work for a company and the nature of that company is that it is engaged or is 
taking steps for engaging itself in any industry or ae which is for a public purpose. 
When therefore the building. or work is for such a company it seems to us that it is 
reasonable to hold that the nature of the building or work to be constructed takes 
colour from the nature of the company for which it is to be constructed. We are 
therefore of opinion that the literal and mechanical construction for which the 
petitioner contends is neither the only nor the true construction of clause (aa) and 
that when clause (aa) provides for acquisition of land needed for construction of 
some building or work it implicitly intends that the building or work which is to 
be constructed must be such as to subserve the public purpose of the industry or 
work in which the company is engaged or is about to be engaged. In short, the 
words “ building or work ” used in clause (aa) take their colour from the adiectival 
clause which governs the company for which the building or work is being construct- 
-ed &nd acquisition under this clause can only be made where the company is engaged 
or is taking steps to engage itselfin any industry or work which is for a public purpose, 
and the building or work which the company is intending to construct is of the same 
nature, namely, that it is a building or work which is meant to subserve the public 
purpose of the industry or work for which it is being constructed. It is only in 
these cases where the company is engaged in an industry or work of that kind and 
where the building or work is also constructed for a purpose of that kind, which is a 
public purpose, that acquisition can be made under clause (aa). As we read the 
clause we are of opinion that the public purpose of the company for which acquisi- 
tion is to be made cannot be divorced from the purpose of the building or work 
and it is not open for such a company to acquire land under clause (aa) for a build- 
ing or work which will not subserve the public purpose of the company. We are 
therefore of opinion that in the setting in which clause (aa) appears and in the cir- 
cumstances in which it came to he enacted, a literal and mechanical construction’ 
for which the petitioner contends is not the only construction of this clause and that 
there is another construction which in our opinion is a better construction, and which 
is that the public purpose of the company is also implicit in the purpose of the build- 
ing or work which is to be constructed for the company and it is only for such 
work or building which subserves the public purpose of the company that acquisition 
under clause (aa) can be made. Thus there are two possible constructions of this 
clause, one a mere mechanical and literal construction based on rules of grammar 
and the other which emerges from the setting in which the clause appears and the 
circumstances in which it came to be enacted and also from the words used therein, 
namely, acquisition being for a company which has a public purpose behind it, 
and therefore the building or work which is to be constructed and for which land is 
required must also have the same public purpose behind it, that animates the com- 
pany making the construction. We are therefore clearly of opinion that two cons- 
tructions are possible of this clause of which the second construction which is other 
than literal is the better one. It is well settled that if certain provisions of law 
construed in one way will be consistent with the Constitution, and if another inter- 
pretation would render them unconstitutional, the Court would lean in favour 
of the former construction : (see Kedar Nath Singh v. State of Bihar)1. We are there- 
fore of opinion that clause (aa) does not permit acquisition of land for construction 
of some building or work for a company engaged or to be engaged in an industry 
or work, which is for a public purpose unless the building or work for which the . 
land is acquired also subserves the public purpose of the industry or work in which 

the company is engaged. This is in our opinion the better construction of clause 

(aa) taking into account the setting in which it appears and the circumstances in 





1. (1962) Supp. 2 S.C.R. 769: (1963) 1 An. (1963 MLJ. 
W.R. (S.C.) 40 : (1963) 1 M.L.J. (S.C.) 40: A.LR. 1962 S.C 
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which it came to be enacted and the words used therein. If that is the true cons- 
truction of clause (aa)'it cannot be said to contravene Article 31 (3) for the public 

urpose required therein is present where land is required for the construction of a. 
balda or work which must subserve the public purpose of the industry or work 
in which a company is engaged or is abort to be engaged. Nor can it be said that 
the provision is hit by Article 19 (1) (f), for it would in our opinion be a reasonable 
restriction on the right to hold property. We hold therefore that the clause so inter- 
preted is not unconstitutional. We have already said that the amendments in 
section 41 are only consequential to the insertion of clause (aa) in section 40 (1) 
and would therefore be equally valid and constitutional. 


We now come to the constitutionality of section 7 of the Amendment Act; 
which is attacked on the ground that it contravenes Article 31 (2) and Article 14 of 
the Constitution. Let us therefore see what exactly section 7 validates and under 
what conditions. It first provides that the acquisition to be validated must have 
been made before 2oth July, 1962. Secondly it provides where such acquisition 
is not for any of the purposes mentioned in clause 6 or clause (b) of section 40 (4) 
of the Act, it shall be deemed to be for the purpose mentioned in clause (aa) intro- 
duced by the Amendment Act. Thirdly it provides that every such acquisition 
shall be, and shall be deemed always to have been as valid as if the provisions of 
sections 40 and 41 of the Act, as amended by the Amendment Act, were in force 
at all material times when such acquisition was made or proceeding was held or 
order was made or agreement was entered into or action was taken. Lastly, it 
provides that such acquisition shall þe valid notwithstanding any judgment, decree 
or order of any Court. Therefore before section 7 can validate an acquisition 
made before zoth July, 1962, it must first be shown that the acquisition is complete 
and the land acquired has vested in Government. This means that the land ac- 
quired has vested in Government either under section 16 or section 17 (1) of the Act. 
Thus section 7 of the Amendment Act validates such acquisitions in which property 
has vested absolutely in Government either under section 16 or section 17 (1). 
Secondly section 7 of the Amendment Act provides that where acquisition has beer 
made for a company before 20th July, 1962, or purported to have been made under 
clause (a) or clause (b) of section 40 (1) and those clauses do not apply in view of 
the interpretation put thereon in R.L. Arora’s caset, it shall be deemed that the 
acquisition was for the purpose mentioned in clause (aa) as inserted in section 40 
(1) of the Act by the Amendment Act. Thirdly section 7 of the Amendment Act 
provides that every such acquisition and any proceeding, order, agreement or 
action in connection with such acquisition shall be, and shall be deemed always 
to have been, as valid as if the provisions of sections 40 and 41 of the Act as amended 
by the Amendment Act were in force at all material times when any action was 
taken for such acquisition. Finally, this validity is given to such acquisitions and 
to all actions taken in connection therewith notwithstanding any judgment, decree: 
or order of any Court. 


This is what section 7 of the Amendment Act provides. The attack in it on 
the basis of Article 31 (2) is that it makes an rebuttable presumption that the 
acquisition was for a public purpose, though it may not be actually so and therefore 
contravenes Article 31 (2) inasmuch as the result of this irrebuttable presumption 

*is that acquisition which may not have been for a public purpose, is validated. 
We do not think that there is any force in this contention in view of the interpretation 
we have given to clause (aa) introduced in section 40 (1). The first fiction im 

-section 7 is that it shall be presumed that acquisitions before goth July, 1962, 
if they do not fall within clause (a) or clause (b) of section 40 (1) shall be deemed: 
to fall within clause (aa), That means that building or work for which acquisition. 
was made was required for a public purpose of the kind indicated in clause (aa). 


——- 
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It does not however follow from this that if the purpose was not of the kind indicated 
ir clause (aa) it will still be presumed that the acquisition was for the purpose men- 
tioned in clause (aa). All that the first deeming provision lays down is that where 
the public purpose does not come within clause (a) or clause (b) it should be deemed 
to come within clause (aa), provided it is ‘of a kind which can come within this 
clause, The intention behind this deeming provision clearly is to make the purpose 
of an acquisition made before 20th July, 1962 which does not fall within clause 
(a) or clause (b) of section 40 (1) to be judged in accordance with the provisions 
contained in clause (aa). On a reasonable interpretation, this deeming provision 
therefore en aaa that where the purpose does not fall within clauses (a) and 
(b), it shall be deemed to fall under ie (aa) and to be judged in accordance 
therewith. If in fact the purpose of any acquisition made before 2oth July, 1962, 
is such as does not fall within clause (aa), the deeming provision would be of no 
avail. Thus the first of the two fictions introduced by section 7 of the Amendment 
Act merely lays down that where a notification under section 6 of the Act cannot 
be justified under clause (a) and clause (b) of section 40 (1), it will be judged in 
accordance with the provision contained in clause (aa) and if it satisfies those pro- 
_ vesions, the acquisition will be deemed for the purpose of that clause, as if that 
clause existed at the relevant time, though in actual fact it did not. ‘The first fic- 
tion therefore in our opinion goes no further than this and does not provide that 
even though the purpose of acquisition does not fall within clause (aa), it will still 
be deemed to be a public purpose. In this view of the matter, we are of opinion 
that the attack on section 7 on the basis of Article 31 (2) must fail. 


Next it is urged that section 7 of the Amendment Act is hit by Article 14 inas- 
much as it discriminates between acquisition for a company before 2oth July, 1962 
and after that date. We do not think that there is any force in this contention either. 
In the view we have taken of the meaning of clause (aa) and the meaning of the 
first fiction introduced in section 7 of the Amendment Act, all that the second fiction 
in section 7 of the Amendment Act says is that when the first fiction is satisfied the 
second fiction will come into force and every such acquisition and any proceeding, 
order, agreement or action in connection with such acquisition shall be, and shall 
be deemed always to have been, as valid as if the provisions of sections 40 and 41 
of the Act, as amended by the Amendment Act, were in force at all material times. 
In effect therefore section 7 provides that even though acquisitions made before 
20th July, 1962 do not satisfy the conditions of clause (a) and clause (b) of section 
40 (1), they will be valid if they satisfy the conditions of clause (aa) as introduced 
by the Amendment Act, as if that clause was in existence when the acquisition was 
made before 20th July, 1962. In this view we are of opinion that there is no dis- 
crimination in the matter of acquisition for a company before 2oth July, 1962 
and after that date because in either case the conditions of clause (aa) have to be 
actually satisfied whether the acquisition was before goth July, 1962 or thereafter, 
as the validation by section 7 of the Amendment Act is only of such acquisitions 
before 2oth July, 1962 which actually satisfy the provisions in clause (aa). 


We may in this connection refer to the words “‘ as valid as if” appearing in 
section 7 of the Amendment Act, because they are in our opinion the key words 
for the purpose of interpreting the extent of the validity conferred on acquisitions 
before 20th July, 1962. What the second fiction provides is that an acquisition 
made before that date shall be as valid as if the provisions of sections 40 and 41 
of the Act as amended by the Amendment Act were in force at all material times. 
The force of the words “as valid as if” clearly is that the validity of acquisitions 
made before 20th July, 1962 has to be judged on the basis that clause (ad) was in 
force at the material time and in accordance therewith. The validity therefore 
is not absolute ; it is conditioned by the fact that it will be as valid as if clause (aa) 
was in force ; so that if it could not be valid even if clause (aa) was in force and 
could not be justified under the terms of that clause, the validity conferred by 
section 7 of the Amendment Act will not attach to it. This in our opinion is the 
force of the words “ as valid as if” and the validity it has conferred is not absolute 
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as contended on behalf of the petitioner and will not apply to those acquisitions 
which would not be valid if they could not be justified on the basis of clause (aa) 
assuming it to be in force at the material time. In this view the attack under 
Article 14 as well as Article 31 (2) fails, for in neither case can acquisition be valid 
whether made before 20th July, 1962 or thereafter, unless the conditions of clause 
(aa) are satisfied. 

Next it is urged that even if section 7 is intra vires, it does not reopen decided 
cases and does not revive notifications and acquisitions actually struck down by 
Courts. We see no force in this contention. Section 7 opens with the words 
€ notwithstanding any judgment, decree or order of any Court’? and the validity 
conferred by it on acquisitions made before goth July, 1962 is thus notwithstanding 
any judgment, decree or order of any Court. These are the usual words to be 
found in validating legislation where the intention is to validate some action which 
would otherwise be invalid and which may have been declared invalid by any 
Court. The purpose of such words in a validating legislation is to declare valid 
what has been held invalid by Courts and once the Legislature declares such action 
valid all steps taken in connection therewith are validated to the extent of validation, 
The result of the validation is that notifications or other steps taken which may 
otherwise have been invalid become valid. Further an acquisition also even though 
it may have been struck down by a Court would be validated if it has been made 
in the sense that property in the land to be acquired has vested in Government 
either under section 16 or section 17 (1) of the Act. It is not in dispute in this 
case that the property has vested in Government under section 17 (1) of the Act. 
It is also not in dispute that the purpose of the company was a public purpose, 
namely, manufacture of textile machinery parts and that the acquisition was also 
for the construction of works for that purpose. In the circumstances we fail to 
see how it can be said that the rights of the petitioner have not been affected at 
all by the validating provision in section 7 of the Act. The contention under this 
head also fails. 


Then it is urged that the acquisition in the present case cannot he said to 
be for a public purpose inasmuch as the agreement between the company and the 
Government does not regulate or control the products of the company in the interest 
of the public. We have not been able to understand exactly what is meant by 
this. As we have already said, it is nct in dispute that the purpose of the company 
is a public purpose, namely, production of textile machinery parts and the land 
is acquired for construction of works for that purpose. The agreement shows that 
the land is required for the construction of a work, namely, a factory for the manu- 
facture of textile machinery and parts and that such work is likely to prove useful 
to the public. One term of the agreement is that the company, its successors and 
assignees will use the said land for the aforesaid purpose and for no other purpose 
without the previous sanction in writing of the State Government. Another term 
provides that if the said land or any part or parts thereof shall no longer be required 
by the company, then the company will forthwith relinquish and restore the same 
after removing all buildings and structures to the Governor at a price equal to the 
amount paid by it under the Act. It is clear therefore that the land cannot be used 
for any other purpose and it will have to be restored to the Government if it is not 
used for the purpose for which it was acquired. In this connection reference may 
be made to section 44-A introduced by the Amendment Act which lays down that 


“No company for which any land is acquired under this Part shall be entitled to transfer the 
said land or any part thereof by sale, mortgage, gift, lease or otherwise except with the previous 
sanction of the appropriate Government.” 


. This pgovision also provides a safeguard that the land will only be used for the 
public purpose for which it is acquired and not otherwise. The aforesaid terms in 
the agreement in our opinion satisfy the condition that the land will be used for the 
public purpose for which it was being acquired and for no other. Therefore the 
acquisition is fora public purpose as provided in clause (aa). We do not think it 
is hë purpose of the Act that the agreement should provide for regulation or control 
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ofthe products of a company, which probably means that Governmentshould control 
the quantum of production and distribution or the price of the produced articles. 
This in our opinion is foreign to the purpose of the Act. All that the Act requires is 
that beforeland is transferred to the company by the Government, the agreement 
should provide that land would be used for the purpose for which it was acquired 
and for no other. The Act has nothing to do with the control or regulation of the 
products of the company and gives no power to Government in that behalf. Nor do we 
think it was necessary in order that the public purpose mentioned in clause (aa) 
is carried out to have any further term in the agreement besides those which have 
been provided in the agreement in this case. The contention that the acquisition 
in the present case was not for a public purpose as the agreement does not provide 
for the control and regulation of the product of the company must therefore fail. 


Lastly it is urged that the petitioner who was a business man was intending to 
use the land for erecting a factory. He could not do so because certain rules did 
not permit him to build a factory adjacent to the military installations which had 
gen put up by the Defence Department on adjoining land. It is urged that it 
` could not be the purpose of the Act that land which was intended to be used for 
one public purpose should be acquired for another public purpose. We see no 
force in this contention either. that the Act requires is that the land should be 
required for a public purpose. The intention of the previous owner whatever it 
may be does not in our opinion enter into the question at all, so far as the validity 
of the acquisition is concerned provided the acquisition is for a public purpose. 
Whether the land should be acquired or not is a matter which may be urged under 
section 5-A of the Act, which gives the owner of the land the right to object to the 
acquisition, and it is for Government to decide whether the objection should be 
allowed or rejected. Once the Government decides that the objection should 
be rejected and that the acquisition is needed for a public purpose the validity of 
the notification under section 6 and the subsequent action thereafter cannot be 
challenged on the ground that the previous owner himselfintended to use the land 
for some public purpose. In this connection our attention is invited to the obser- 
vations of this Court in Province of Bombay v. Kusaldas S. Adoant', where it was 
observed that : 

“ Under certain circumstances even securing a house for an individual may be in the interests of 

the community, but it cannot be to the general interest of the community to requisition the property 
of one refugee for the benefit of another refugee. ” 
These observations in our opinión have no relevance to the matter under considera- 
tion. We are concerned here with acquisition for a public purpose, which is un- 
disputed. This is not a case of a house of one person being requisitioned for another; 
this is a case of constructing some work which will be useful to the public and will 
subserve the public purpose of the production of textile machinery and its parts 
for the use of the general public. In these circumstances we are of opinion that 
there being a definite public purpose behind the acquisition in the present case, the 
ca eae would be justified under the Act irrespective of the intention of the 
prévious owner of the land to use it for some other public purpose. The contention 
under this head must also fail. 

It now remains only to consider the argument on behalf of the intervener that 
clause (aa) violates Article 14 inasmuch as it permits acquisition of land for a com- 
pany but not for an individual or a private company, though the individual or the 
private company may also be engaged in or taking steps to engage himself or itself 
in an industry or work which is for a public purpose. Reference was also made to 
section 44-B, introduced by the Amendment Act, which lays down that 

“notwithstanding anything contained in this Act, no land shall be acquired ugder this Part 
an for the purpose mentioned in clause (a) of sub-section (1) of section 40, for a private company 
which is not a Government company.” 

Tt is said that there is discrimination between a public company and a Government, 
company for which land can be acquired under clause (aa) on the one hand and a 
, private company or an individual on the other. It is true that acquisition for the 
E O a a aaaeeeaa 
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purpose of clause (da) can only be made for a Government company or a public cop- 
pany and cannot be made fora private company or an individual; but there isin our 
opinion a clear classification between a public company and a Government company 
on the one hand and a private company and an individual on the other, which has 
reasonable nexus with the objects to be achieved under the law. The intention of 
of the Legislature clearly is that private individuals and private companies which 
really consist of a few private individuals banded together should not have the ad- 
vantage of acquiring land even though they may be intending to engage in some in- 
dustry or work which may be for a public purpose inasmuch as the enrichment 
consequent on such work goes to private individuals or to a group of them who have 
formed themselves into a private company. Public companies on the other hand 
are broad-based and Government companies are really in a sense no different from 
Government, though for convenience of administration a Government company 
may be formed, which thus becomes a separate legal entity. ‘Thus in one case the 
acquisition results in private enrichment while in the other it is the public which 
gains in every way. Therefore a distinction in the matter of acquisition of land bet- 
ween public companies and Government companies on the one hand and privgté | 
individuals and private companies on the other is in our opinion justified, consider- 
ing the object behind clause (aa) as introduced into the Act. The contention under 
this head must therefore also fail. 


The petition therefore fails and is hereby dismissed. In the circumstances 
we pass no order as to costs. 

Rajagopala Ayyangar, J.—I have had the advantage of perusing the judg- 
ment prepared by Wanchoo, J., but regret my inability to agree with it. In my 
opinion this writ petition has to be allowed. 

The facts ofthe case and the relevant statutory provisions whose construction 
is involved in the petition, have been set out in full in the judgment just now pro- 
nounced and it is therefore unnecessary for me to recapitulate them. The principal 
points on which learned Counsel for the petitioner rested his case were mainly two : 
(1) that section 40 (1) (aa) introduced by section 3 of the Land Acquisition Amend- 
ing Act (XXXI of 1962) which I hereafter refer to as the Act, was uncon- 
stitutional, in that it authorised the compulsory acquisition of land for purposes 
which might not at all be public purposes and was therefore violative of Article 
31 (2) of the Constitution, and (2) that section 7 of the Act by which acquisitions 
of land made prior to 20th July, 1962, for the purposes mentioned in section 40 (1) 
(aa) were purported to be validated did not on its proper construction cover the 
present case and further, even if it did that the said provision was invalid as 
ultra vires for the very same reason for which clause (aa) was. 

I shall first take up the submission made to us by Mr. Agarwal about the amend- 


ment effected to section 40 (1) by the introduction of the new clause (aa). That- 
clause reads 


“that such acquisition in needed for the construction of some building or work for a company 
which is engaged or is taking steps for engaging itself in any industry or work which is for a public 
purpose”, . 
so that after the amendment land may be compulsorily acquired by the State 
for a company for being utilised for the purpose above set out. It was not 
disputed by Mr. Setalvad who, appearing for the first and [3rd respondents, 
‘addressed to us the main arguments on behalf ofthe respondent, nor by the 
learned Attorney-General appearing for the Union of India that if on a proper 
construction of clause (aa) power was reserved to compulsorily acquire land for a 
purpose other than a public purpose, the same would infringe Article 31 (2) of 
‘the Constitution and would, therefore, be void. The scope of the inquiry in the 
petition is therefore narrowed down and it would be sufficient to consider merely 
the construction of this clause and ascertain whether the purpose for which 
* authority is conferred by it for making an acquisition, is a public purpose. 


The clause starts with the words that the acquisition is needed for the construc- 
tion ofa building or work. It goes without saying that if the power to acquire here con- 
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ferred is related to the construction of a building or work, which is essential for start- 
ing an industry or for carrying on an industry which is necessary to be carried on in 
the public interest, the acquisition would be for a public purpose and undoubtedly 
the provision would be valid. The question is whether the words of the clause are 
capable ofthis construction. The words of the clause may be thus split up: (1) the 
Tand is needed for the construction of a “ building” or “work”, and (2) that “ build- 
ing” or “ work” is for a company which is engaged (omitting the immaterial words) 
in an industry or work which is for a public purpose. Therefore, if a company 
which is engaged in an industry which industry is invested with a public purpose 
t.e., if the industry itself serves a public purpose, that the land is needed for the con- 
struction of a building or work for such a company is made sufficient to enable the 
acquisition to be made. In other words, the criterion of the justification for the 
acquisition is, that it is for a company of a designated nature, not that the land acquir- 
ed is needed for a building or work which is essential for the carrying on of an industry. 
which serves a public purpose. The company might be engaged in an industry 
which mught be informed by a public purpose or whose products might be essential 
gor the needs of the community, but under the clause as enacted it is not n 


ecessary 
. that the land acquired is needed for being used for the purpose of that industry but 


may be needed for any purpose of the company ; the only qualification being that 
the company answers the description set down in the clause. Thus, to take the 
present case the third respondent-company intends to start a factory for the manu- 
facture of textile machinery. In the present state of the country’s industrial develop- 
ment there could be no dispute that the industry m which the third respondent is 
engaged or would be engaged, would serve a national need and therefore a public 
purpose. But, as was put during the course of the argument, the land a eat 
might be needed not for the putting up of the factory premises or essential bui dings 
connected with it for its operational needs, if one might use that expression, but say. 
for a swimming pool or a tennis court in the compound of the Directors’ residence 
for whom the company might consider it proper to provide accommodation. To 
take a more extreme case, the company’s factory may be in city 4, and if the com= 
pany wants to provide a guest house, a holiday home or accommodation for its 
Directors at city B, the clause will enable the acquisition to be made for the purpose., 
It cannot be contended that the use of the land for such a purpose was Invested with a 
public purpose so as to permit compulsory acquisition of Jand having regard to the 
terms of Article 31 (2). ` 


The question, therefore, arises whether an acquisition for a purpose of this 
type is or is not permitted on clause (aa) as it now stands. I am clearly of the opi- 
nion that an acquisition for such a purpose would be covered, for the only two: 
tests that are prescribed in it as conditions to be satisfied before an acquisition could 
be made under this clause are (1) that the land is needed for the construction of a- 
building or work for a company t.e., the acquisition of the land and the construction 
are intra vires of the memorandum of association of the company, and 2) that the 
company for which the acquisition is being made is one engaged or is to engaged 
in an industry which is for a public purpose. l 


The first, and I would say the primary submission of Mr. Setalvad was that the 
words “ for a public purpose” at the end of the clause ought to be read’as governing 
and qualifying the words “ building or work for a company” which occur earlier, 
so that under the clause not merely has the company to be one of the type described 
i.e. engaging in an industry which serves a public purpose but auch a company. 
needs the land for the construction of a building or work which is essential for that l 
industry to be commenced or carried on. I feel unable to accept this as a possible 
construction of the words used. For that construction to be adopted even the trans- 
position of the words “ for a public purpose ” to an earlier point after the words 
“ for a company ” would not be sufficient assuming the rules of grammar permitted 
such a course ; for, then it would leave out the description or categorisation of the 
company for which the land is needed, and in such a situation the entire object of 
the amendment would be frustrated, as it would not be a condition that the industry 
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in which the company is engaged is one which is required in public interest. Even 
if the clause were rewritten so as to introduce the words “ for a public p = 
earlier and also retain them where it occurs now, the construction for which Mr. 
Setalvad contends cannot result, for then it would not make much sense, for the 
words “ for a public purpose ” if transposed earlier would not convey the meaning 
which Mr. Setalvad says they convey, because the construction which learned 
Counsel suggests is that the claure means that the land is needed for the construction 
of the factory and other essential buildings for a company engaged in an industry 
which serves the national interest. By no transposition of the words actually used 
in the clause can such a transformation be achieved. 


The position as regards the construction of clause (aa) is not improved when 
one turns to the consequential amendment affected in section 41 of the Land Acqui- 
sition Act where a new clause (4) (2) has been introduced by section 4 ofthe Act. If 
in this provision at least. which deals with the agreements which the Government is 
directed to enter into, it is claer that the acquisition could be made only for a public 
purpose and not for what one might term “ the private purposes ”of a company. 
engaged in an indutry which is essential for the public, then one could read clause . 
(aa) together with this provision and use the terms of section 41 for construing the 
scope and purpose of section 40 (1) (aa). Clause (4) (a) reads : 

ees the ee is for the int haan ee any aens a wars or a Day which 18. 
engaged or is ta st or enga itselfin any industry or work which is for a Ic purpose, the 
fee within iach hd thc A which, the building or work shall be constricted oi executed 3 
an i} ] 


ought to be done. But this assumes that the clause is reasonably capable of two. 
interpretations : one which would render it unconstitutional and the other which. 
even though it be a little strained, would make it constitutional, then the Court would. 
lean in favour of the latter construction. 


to be invoked, is to take the words themselves and then arrive at their true meaning,, 
for if they disclose an intell gible meaning then the process of interpretation stops 

the words are reasonably capable of being understood in more than one way 
and gules of interpretation are thén invoked to resolve that ambiguity. It was not 
suggested that the words do not, as they stand, make sense. They do, only the sense 
which they convey makes the clause unconstitutional. No doubt, the meaning of a 
word may vary with the setting or context, but that is not the position here. One 
asks in vain “which is the word which is said to bear a different meaning form the 
natural normal, dictionary sense, because of the context or setting ”? 


It was, however, urged that it could not have been the intention of Parliament: 
to have intended the clause to mean what appears to be meaning which I have said. 
the words bore. But this argument ignores the basic pinciple underlying all rules 
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qf statutory construction that the intention of the Legislature has to be gathered 
only from the meaning of the words used, for they are the only means by which the 
intention of the law-maker could be gathered. It is only where there is an ambi- 
guity and the words are capable of more than one construction that any extrinsic 
aid in the shape of the purpose of the Legislature, or the object of the legislation come 
in for consideration. ‘‘ Where the language ofan Act is clear and explicit,” said 
Tindal, C.J. in Warburton v. Loveland’, “ we must give effect to it, whatever be the 
consequences, for in that case the words of the statute speak the intention of the 
Legislature’. Authority is not needed for the proposition that the intention of 
the Legislature is not a matter to be speculated upon. Interpretation or construc- 
tion cannot mean that a Court first reaches a conclusion as to what in its opinion the 
Legislature intended, even though this involves attributing a meaning divorced 
from the words used, and then adjust the meaning to the conclusion it has reached. 
As was observed by Lord Watson in an oft quoted passage in Salomon v. A. Saloman: 
g Co. ?:— ' 


® “ Intention of the Legislature is a common but very slippery phrase, which, popularly understood, 
may signify ant tee form intention embodied in positive enactment to speculative opinion as to- 
what the Legislature probably would have meant, although there has been an omission to enact it. 
In a Court of law or equity, what the Legslature intended to be done or not to be done can only be 
legitimately ascertained from what it has chosen to enact, either in express words or by reasonable and 
necessary implication. ”’ 
It was the same principle that was explained by Lord Herschell in Cox v. Hakes*,. 
when he said : 

e DIEPER It must be admitted that if the language of the Legislature interpreted according 

to the recognised canons of construction involves this result, your Lordships must frankly yield to it, 
even if you should be satisfied that it was not in the contemplation of the Pabu ” 
The only way in which I am able to read the clause is to relate the words “‘ public 
purpose ” to the nature of the industry carried on by the company and by no rule- 
of construction with or without extrinsic aids or with reference to the context, not 
to speak of rules of grammar, can the reference to public purpose be related to the- 
building or work for which the acquisition is permitted to be made. 


The learned Attorney-General submitted that the provision could and ought to. 
be read down and confined in its operation to acquisition for public purposes as pro-- 
perly understood; in other words, to sever the constitutional from the unconstitu- 
tional portions and uphold the former. I do not find it|possible to adopt this approach. 
in a clause worded like the one before us. On the construction ofthe clause which 
I hold is the only possible one to adopt, it means the State is empowered to compul- 
sorily acquire land for companies which satisfy the description of being engaged in an 
industry which is essential for the life of the community whether or not the purpose- 
for which the company proposes to use the land acquired is a public purpose. Where 
the purpose for which the acquisition could be made is indicated by the enactment 
and that purpose, is one which is primarily constitutionally permissible, but the words. 
sapiens for indicating the purposes might possibly include some outside the power 
of*the Legislature, an argument about reading down would require considera-- 
tion. But in the clause now impugned, there is no purpose indicated at all, except 
that it is needed for a company which falls within a particular category. For 
such a situation I consider that there is no scope at all for invoking the principle 
of reading down. ° 


Again, where the provision gives a carte blanche to Government to acquire land.. 
for any purpose it is not possible to sustain the validity of such a law and strike down 
merely the particular acquisition where land is acquired for a purpose which is 
not a public purpose, for here the vice is in the law itself and not merely én the applis- 
cation. 


I am, therefore, clearly of the opinion that clause (aa) introduced by the Amend— 
ing Act XXXI of 1962 is unconstitutional as violative of Article 31 (2, 





1l. 2 D and Cl. (H.L.) 480 at p. 489. 3. L.R. 15 A.C. 506 at p. 528. 
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In this view it is unnecessary for me to consider the proper construction of sec- 
tion 7 of the Amending Act. Under the terms of section 7 of the Act, all acquis» 
tions of land made prior to 20th June, 1962, even accepting the P E E mich 
Mr. Setalvad pressed upon us, are deemed to have been made for a purpose falling 
within clause (aa). If, as I have held, clause (aa) is unconstitutional and void, 
it was not contended that section 7 would be of any assistance to the respondents to 
sustain the acquisition of the petitioner’s land. I would, therefore, allow the petition 
and grant the reliefs prayed for therein. 

ORDER OF THE Court:—In accordance with the opinion of the majority this 
petition fails and is dismissed. There will be no order as to costs. 

K.S. R Petition dismissed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 
PRESENT :—K. Sussa Rao anp J.R. MuDnorkar, JJ. 


K.J. Nathan .. Appellant*® 
B. 
S.V. Maruthi Rao and others .. Respondents. 


Transfer of Property Act (IV of 1882), section 58 (f)—Mortgage by deposit of title deeds—Requisttes— 
Constructive delivery of documents of title—Sufficiency to create mortgage. 

Under the Transfer of Property Act a mortgage by deposit of title deeds is one of the forms of mort- 
gages where under there isa t er of interest in specific mmoveable pro for the purpose of secu- 
ring payment of money advanced or to be advanced by way of loan. ore, such a mortgage of 
property takes effect against a mortgage deed subsequently executed and registered in respect of the 
same property. The three requisites for such a mortgage are (i) debt; (ii) deposit of title deed; and (iu) 
an intention that the deeds shall be security for the debt. Whether there is an intention that the deeds 
shall be security for the debt is a question of fact in each case. The said fact will have to be decided 
just like any other fact on presumptions and on oral and documentary or circumstantial evidence. 
There is no presumption of law that the mere deposit of title deeds constitutes a mortgage, for no such 
presumption has been laid down cither in the Evidence Act or in the Transfer of Property Act. But 
the Court may presume under section 114 of the Evidence Act that under certain circumstances a 
loan and a deposit of title deeds constitute a mortgage. But that is really an inference as to the 
existence of one fact from the existence of some other fact or facts. Nor the fact that at the time the title 
-deeds were deposited: there was an intention to execute a mortgage deed in itself negatives or is 
inconsistent with the intention to create a mortgage by deposit of title deeds to be in force till the 
“mortgage was executed. 

Physical delivery of documents by the debtor to the creditor, is not the only mode of deposit. 
“There may be a constructive deposit. A Court will have to ascertain in each case whether in substance 
there is delivery of title deeds by the debtor to the creditor. If creditor was already in aca of the 
title deeds, it would be hyper-technical to insist upon the formality of the creditor delivering the title 
„deeds to the debtor and the debtor re-delivering them to the creditor. What would be ne m 
those circumstances is to see whether the parties agreed to treat the documents in the possession of the 
creditor or his agent as delivery to him for the purpose of the transaction. 
[On the facts of the instant case it was found that there was a valid mortgage by deposit of title 
-deeds. ] 
Appeal from the Judgment and Decree dated 31st January, 1957 of the Madras 
High Court in Appeal No. 969 of 1952. : 
R. Ramamurthi Atyar, T.S. Rangarajan and R. Gopalakrishnan, Advocates, for 
-Appellant. 
V.S. Venkataraman, M.R. Krishna Pallai and M.S.K. Iyengar, Advocates, for 


Respondent No. 3. 

eThe Judgment of the Court was delivered by 

Subba Rao, 7.—This appeal on a certificate issued by the High Court of Judi- 
cåture at Madras is preferred against the judgment and decree of the said High 
Court modifying those of the Subordinate Judge, Tanjore, in a suit filed by the 
appellant to enforce a mortgage by deposit of title deeds. 

The facts are as follows: The first defendant borrowed from the plaintiff 
from time to time on seven promissory notes. The plaintiff, alleging that the 
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frst defendant had created a mortgage by deposit of title deeds in his favour in 
respect of his half-share in the properties specified in B Schedule, instituted O.S. 
No. 45 of 1951 in the Court of the Subordinate Judge, Tanjore, for enforcing the 
said mortgage against the said properties. The suit was for recovery of a sum 
of Rs. 20,435-15-0, made up of principal amount of Rs. 16,500 and interest thereon. 
To that suit six persons were made defendants : defendant 1 was the mortgagor ; 
defendant 2 was the subsequent purchaser of several of the items of the suit pro- 
perties subject to plaintiff’s mortgage ; defendant 3 was the subsequent mortgagee ; 
defendant 4 was the subsequent purchaser of one of the plaint-schedule pro- 
perties ; and defendants 5 and 6 were sister and brother of the 1st defendant. The 
plaintiff also alleged that in a partition effected between the ist defendant and 
his brother properties described in the C Schedule annexed to the plaint were allotted 
to the ist defendant. He, therefore, asked in the alternative that the C Schedule 
Ee eae should be sold for the realization of the amount due to him from the ist 
defendant. 


° As the only contesting party before us is the 3rd defendant (grd respondent ` 


herein}, it is not necessary to notice the defences raised by defendants other than the 
grd defendant. The grd defendant alleged that the 1st defendant had executed a 
security bond in his favour for a sum of Rs. 15,000 on 10th October, 1947 and that, 
being a bona fide purchaser for value, he had priority over the plaintiff’s security, 
even if it were true. He put the plaintiff to strict proof of the fact that the sum 
claimed in the plaint under several promissory notes was owing to him and also . 
of the fact that the 1st defendant effected a mortgage of the suit properties by deposit 
of title deeds in favour of the plaintiff. 


The learned Subordinate Judge held that the suit loans were true, that the 
mortgage by deposit of title deeds was also true, but the plaintiff had a valid mort- 
gage only of items 1 and q of the C Schedule in respect of a sum of Rs. 9,157-5-0 
with interest at 6 per cent. per annum thereon. On that finding, he gave a decree 
in favour of the plaintiff against defendants 1 to 3 for the said amount with a 
charge over items 1 and 4 of the C Schedule properties ; and he also gave a decree 
in favour of the plaintiff for a sum of Rs. 7,565-2-0 with further interest at 6 per cent. 
per annum from 5th July, 1947, against the ist defendant personally. The 
plaintiff preferred an appeal against the decree of the Subordinate Judge; insofar 
as it went against him, and the grd defendant filed cross-objections in respect of 
that part of the decree which went against him. A Division Bench of the Madras 
High Court, which heard the appeal and the cross-objections, held that the ist 
defendant did not effect a mortgage by deposit of title deeds on roth May, 1947, 
in favour of the plaintiff for the entire suit claim, but that he effected such a mort- 
gage in favour of the plaintiff on 25th January, 1947, for a sum of Rs. 3,000 in 


-respect of two of the plaint-schedule items described in Exhibit A-8. On that 


finding, the High Court modified the judgment and decree of the Subordinate 
Judge by restricting the mortgage decree given to the plaintiff to the amounts 
covered by the first three promissory notes and interest thereon and to one half 
of the properties described in Exhibit A-8 and by giving a money decree against 
the rst defendant for the entire balance of the decree amount. ‘The plaintiff has 
preferred the present appeal against the decree of the High Court. 


Learned Counsel for the appellant contends (1) that the finding of both the 
lower Courts that no mortgage by deposit of title deeds was effected for the entire 
plaint claim was vitiated by the fact that they had ignored Exhibit A-rg, a regigtered 
agreement entered into between the plaintiff and the 1st defendant on 5th July, 
1947, wherein the said fact was clearly and unambiguously recorded ; and .(2) 
that, even if such a mortgage was not effected on roth May, 1947» Exhibit Av19 
proprio vigore effected such a mortgage to come into effect at any rate from the date 
of the execution of the agreement. 


Learned Counsel for the contesting 3rd respondent argues that the definite chse 
of the plaintiff was that suck a mortgage was effected only on 10th May, 1947, 
and that both the Courts below on a consideration of the oral and documentary 
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evidence concurrently found that no such transaction was effected on that date 
and that, therefore, this Court should not interfere with such a finding of fact. 
He further contends that in Exhibit A-19 the parties only recorded that a mortgage 
by deposit of title deeds was effected on 10th May, 1959 and that, if that fact was 
not true, Exhibit A-r9 could not be of any help to the plaintiff. If there was no- 
mortgage on 10th May, 1947, the argument proceeds, Exhibit A-19 by its own force 
could not create a mortgage by deposit of title deeds on 5th July, 1947, as in terms. 
it only referred to a mortgage alleged to have been effected on 10th May, 1947. 
That peal it is argued that as a mortgage by deposit of title deeds could only be 
effected at Madras and that, as one of the important ingredients of such a mortgage: 
is that the delivery of the said title deeds to the creditor should have been given at 
Madras, no such mortgage could have been, effected in law in the present case, as. 
the delivery of the title deeds was given by the bank to the representative of the- 
plaintiff at Kumbakonam. 


Before we advert to the arguments advanced in the case it would be convenient. 
at this stage to notice the relevant aspects of the law pertaining to mortgage by°® . 
deposit of title deeds. 

Section 58 (f) of the Transfer of Property Act defines a mortgage by deposit: 
of title deeds thus : 

“ Where a person in any ofthe following towns, namely, the towns of Calcutta, Madras and Bom-. 
DAY ie hina stinas elivers to a creditor or his apent documents of title to immovable property, with in- 
tent to create a security thereon, the transaction is called a mortgage by deposit of title deeds. ” 

Under this definition the essential requisites of a mortgage by deposit of title deed 
are (i) debt, (ii) deposit of title deeds, and (ili) an intention that the deeds shall 
be security for the debt. Though such a mortgage is often described as an equitable 
mortgage, there is an essential distinction between an equitable mortgage as under-- 
stood in English law and the mortgage by deposit ve title deeds recognised under 
the ‘Transfer of Property Act in India. In England an equitable mortgage can be- 
created either (1) by actual deposit of title deeds, in which case parol evidence is 
admissible to show the meaning of the deposit and the extent of the security created, 
or (2) if there be no deposit of title deeds, then by a memorandum in writing, pur- 
porting to create a security for money advanced: see White and Tudor’s Leading 
Cases in Equity, oth edition, Vol. 2 at page 77. In either case it does not operate as an. 
actual conveyance though it is enforceable in equity ; whereas under the Transfer 
of Property Act a mortgage by deposit of title deeds is one of the modes of creating a. 
legal mortgage whereunder there will be transfer of interest in the property mort- 
gaged to the mortgagee. This distinction will have to be borne in mind in appre- 
ciating the scope of the English decisions cited at the Bar. This distinction is also- 
the basis for the view that for the purpose of priority it stood on the same footing as a. 
mortgage by deed. Indeed a Proviso has been added to section 48 of the Registra- 
tion Act by Amending Act XXI of 1929. It says: 

“ Provided that a mort by deposit of title deeds as defined in section 58 of the Transfer of 
Property Act, 1882, shall take effect against any mortgage-deed subsequently executed and registered 
which relates to the same property.” 

Therefore, under the law of India a mortgage by deposit of title deeds, though it 
is limited to specific cities, is on a par with any other legal mortgage. The text~ 
books and the cases cited at the Bar give some valuable guides for ascertaining the 
intention of parties and also the nature of delivery of the documents of title requisite- 
fot censtituting such a mortgage. Fisher in his book on “ The Law of Mortgage ”, 
2nd edition, page 32, suggests how the intention to create such a security could. 
be -established. He says : 

` “ The inten to create such a security may be established by written documents, alone or coupled. 
with parol evidence ; by parol evidence only that the deposit was made by way of security ; or by the 
mere inference of an agreement drawn from the very fact of the deposit. ” 

In Norris v. Wilkinson}, the Master of the Rolls in the context of that case 

where documents were delivered to the Attorney of the creditor for the purpose of 


1. (1806) 33 E.R. 73, 76. 
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enabling the Attorney to draw a mortgage which it was alleged that the debtor 
had agreed to give, made the following observations : 

“ Tt is clear, that these deeds, if voluntarily delivered at all, were not delivered by way of deposit, 
in the sense in which that word has been used in the cases ; i.e., as a present and immediate security ; 


‘but were delivered.only for the purpose of enabling the Attorney to draw the mortgage, which it is 
alleged, Wilkinson the father had agreed to give.” 


The learned Master of the Rolls distinguished the cases cited before him thus: 


“ Now in all the cases, that have been referred to, the deeds were delivered by way of deposit. 

‘Such deposit was indeed held to imply an obligation to execute a legal conveyance, whenever it 
should be required. But the primary intention was to execute an immediate pledge ; with an implied 
engagement to do all, that might be necessary to render the pledge effectual for its purpose. ” 
These passages indicate that an intention to create a mortgage deed in the future 
is not Inconsistent with the intention to create in presenti a mortgage by deposit 
of title deeds. Both may co-exist. In Keys v. Willtams', it was held that an agree- 
ment to grant a mortgage for money already advanced and a deposit of deeds for 
the purpose of preparing a Mortgage, was, in itself, an equitable mortgage by deposit. 
oe the facts of the case do not appear in the report, this decision indicates 
“hat fact that deposit of title deeds was given for the purpose of preparing a 
- mortgage does not in itself without more exclude the inference to create an equit- 
able mortgage if the requisite conditions for creating thereof are satisfied. The 
decision in Whitbread, Ex Parte*, throws some light on the legal requirements of 
delivery of title deeds. There, the petitioner claimed a lien, as an equitable mort- 
gage, by deposit in 1808 of the lease of a public-house as a collateral security for 
£1,000, lent to the lessee on his promissory note, and a subsequent advance of 
£100 made in January, 1810. One of the points mooted was whether the subsequent 
advance of £100 was also charged on the property covered by the document. The 
learned Chanceller in that context made the following observations : 

“Tf the original bargain did not look to future advances, no subsequent advance can be a charge, 
unless the subsequent transaction is equivalent to the original transaction. If it is equivalent to a re- 
idelivery of the deed, receiving it back as a security for both sums, that will do ; as it cannot d d 


upon that mere form : but I shall require them to swear expressly, that when the sum of £100 was 
advanced, it was upon the security of the deposit.” 


The said observations emphasize the substance of the transaction rather than the 
form. It implies that a debtor, who has already effected a mortgage by deposit 
of title-deeds in respect of an earlier advance, need not go through the formality 
of receiving back the said documents from the creditor ‘and formally re-delivering 
them to the creditor as security for further advances taken by him. It would 
comply with the requirements of law if there was clear evidence that the documents 
already deposited with the creditor would also be charged by way of deposit of 
title-deeds in respect of the further advances. The doctrine accepted by this deci- 
sion may, for convenience of reference, be described as the doctrine of constructive 
delivery. Learned Counsel for the respondent attempted to confine the scope of 
this decision to a case of further advances on the basis of documents already deposit- 
ed with the creditor in respect of earlier advances. It is true that the principle 
was enunciated in the context of the said facts, but it is of wider application. In 
our view, the same principle will have to be invoked wherever documents of title 
have already been in the possession of creditor at the time when the debtor seeks 
to create a mortgage by deposit of title-deeds. In In re Beetham, Ex. Parte Broderick? 
the facts were—A being indebted to a banking company in respect of an overdrawn 
account, wrote to-the directors promising to give them, when required, security 
over his reversionary interest in one-fifth share of a farm, to come into possession ont 
the death of the life tenant ; but no formal security was ever executed in accore 
dance with this promise. After the death of the life tenant the deeds of the farm 
came into the possession of A’s brother, the manager of the bank, for he purpose 
of paying the succession duty. As regards A’s share therein the brother claimed 
to hold them for the banking company with he consent of A as security for the over- 





1. (1838) 51 Revised Reports 339. 3. (1886) L.R. 18 Q.B.D. 380. 
2. (1812) 34 E.R. 496. 
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drawn account. There was no memorandum of the deposit in the bank books, 
nor was the usual printed form of deposit of title-deeds by Way of security made use 
of with reference to’the transaction. A subsequently became bankrupt. The 
Queen’s Bench held that the banking company had no valid equitable mortgage 
on the bankrupt’s share in the farm and that it could not hold the rents as against 
his trustee in bankruptcy. On appeal, the Court of Appeal confirmed the said 
decision of the Queen’s Bench. It is contended that this decision negatives the 
doctrine of constructive deposit, for it is said that- though the manager of the bank 
with the consent of A held the title-deeds as security for the bank, the Court did not 
accept that fact for holding there was an equitable mortgage. In our view, this 
decision does not lay down any such proposition. The main reason for the afore- 
said conclusion of the Court of Appeal is found in the judgment of Lord Esher, 
M.R. at pages 768-769 of the said report. After considering the facts of the case, 
the Master of the Rolls, proceeded to state :— 
“ If this be so, there was nothing but the oral promise of the bankrupt to give the bank securit 

and that is not enough to satisfy the Statute of Frauds. In order to take the case out of the statute it 


must be shown that there has erformance or part performance of the oral promise......... 
But nothing, more was done with the deeds ; they were left in precisely the same position. Nothing 


\ 


done, except that the one brother said something, and the other said something in reply. Wasthissuch ° 


a part performance of the original oral promise as will take the case out of the statute? ” 


His Lordship concluded :— 


“ I take that proposition to amount to this—That where there is a mere oral promise to do 
something, and nothing, takes place afterwards but the speaking of mere words by the parties—when 
nothing more is done in fact—there is no part performance which can exclude the application of 
the Statute of Frauds. ” 


The entire Ss ge was based upon the doctrine of part performance and the 
Court of Appeal held that the facts established did not constitute part performance 
of the oral agreement. The doctrine of constructive deposit was neither raised 
nor touched upon in that case. 


Now let us consider some of the Indian decisions cited at the Bar. In Dayal 
Jairaj v. Foray Ratansi}, the plaintiff had advanced to the ist defendant Rs. 38,000 
and had agreed to advance Rs. 27,000 more, the whole of Rs. 65,000 to be secured 
by a mortgage of the 1st defendant’s immovable property. The 1st defendant 
had deposited with the plaintiff the title-deeds of his immovable property, for the 
purpose of enabling him to get a mortgage deed prepared and had agreed to execute 
such mortgage deed on payment to him by the plaintiff the balance of the amount 
of Rs. 65,000. The title-deeds were afterwards returned by the plaintiff to the rst 
defendant for the purpose of enabling him to clear up certain doubts as to his 
title to some of the premises comprised in the deeds, but the said deeds were neither 
subsequently returned by the 1st defendant, nor were others deposited in lieu thereof. 
The balance of the Rs. 65,000 was not paid by the plaintiff to the 1st defendant. 
The Court held that there was an equitable mortgage of the said property to secure 
the sum of Rs. 38,000. The fact that the title-deeds were deposited br the pu 
of executing a mortgage deed, which did not fructify, did not in any way oheclide 
the Court from holding on the facts of the case that a mortgage by deposit of title- 
deeds was created in respect of the amount that had already been paid to the debtor. 
The Court relied upon the principle enunciated by earlier English decisions based. 
upon the fact whether amounts were lent before or after the deposit of title-deeds. 
ain jJattha Bhima v. Haji Abdul Vyad Oosman®, the facts were these : The plaintiff 
contented to lend Rs. 10,000 to the defendant. The latter deposited with him on 
2nd April, 1883, the title-deeds of a certain property. On receiving them the 
cana told the defendant that he would take them to his Attorney, have a deed 

rawn and then advance the nioney. The defendant applied to the plaintiff for 
the money before the deed was prepared, but the plaintiff refused, saying he 
would not adVance the money until he was satisfied by his Attorney, and the deed 
had been prepared. At the time the deeds were handed over to the plaintiff, 
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_ there was no existing debt due by the defendant to the plaintiff’ On 6th April, 
£885, the mortgage-deed was executed, and on the same day the money was ad- 
vanced by the plaintiff to the defendant. The mortgage-deed was not registered. 
The plaintiff filed a suit for a declaration that he was entitled to an equitable mort- 
gage upon the said property and for the sale thereof. The Court held that on the 
facts no equitable mortgage was created. From the aforesaid narration of facts 
it would be obvious that the plaintiff lent the money immediately before the execu- 
tion of the document indicating thereby that it was paid under that document. 
Farran, J., who delivered the judgment, relied upon the following passage from 

Seton on Decrees, page 1131: 
“ If deeds be delivered to enable a legal mortgage for securing an existing debt to be pomy 

(a 


there is an equitable mortgage until the legal mortgage 18 completed ; secus if to secure a 
yet to be made.” 


Then the learned Judge cited the following passage from the judgment in Key v- 
Williams? : 

Certainly, if before the money was advanced, the deeds had been deposited with a view to pre- 

a future mortgage, such a transaction could not be. considered as an equitable mortgage by depo- 
sit ; but it is otherwise where there is a present advance, and the deeds are deposited under a promise 
to forbear suing, although they may be deposited only for the purpose of preparing, a mortgage deed. 
a such case the deeds are given in as part of the security, and become pledged from the very nature 
of the transaction. ” 


These two passages also indicate that the fact that title-deeds were deposited for 
the purpose of preparing a future mortgage is in itself not decisive of the question. 
whether such a mortgage was effected or not. A Division Bench of the Bombay 
High Court in Behram Bashid Irani v. Sorabji Rustomji Elavia®, held that in that case 
there was no evidence whatever of intention to connect the deposit of title-deeds 
with the debt. The plaintiff therein deposited with the defendant in Bombay 
title-deeds of his property situate at Nasik and borrowed a sum from the defendant. 
He also executed a document but that was held to be inadmissible for want of regis- 
tration. There was no other evidence to show under what circumstances the docu- 
ments were deposited. Beaman, J., made the following observations : 

“The doctrine thus created, amounted at that time to very much what the law now is, as I have 
just expressed it, although the learned Chancellor, I think, lent strongly to the supposed legal presum 
tion arising from the fact of indebtedness and the contemporaneous or subsequent deposit of title-d 
Then for the better part of a century, the Courts in England virtually adopted this presumption as a 
presumption of law and the need of proving intention almost disappeared. Latterly, however, the legal. 


doctrine in England veered in the opposite direction and the Courts began to insist more and more 
strongly upon the proof of intention as a question. of fact, and that has been embodied in our owm 


statute law and that is the law we have to administer. 


This decision only negatives the presumption of law, but does not exclude the pre- 
sumption of fact of a mortgage arising under certain circumstances from the ve 
deposit of title-deeds. An elaborate discussion of the subject is found in V.E.R.M.. 
A.R. Chettyar Firm v. Ma Foo Teen?. The main question decided in that case was: 
what did the terms “ documents of title ” and “ title-deeds ” denote?. The Court 
held that they donoted such a document or documents as show a prima facie or- 
apparent title in the depositor to the property or to some interest therein. But 
what is relevant for the present purpose is that the learned Chief Justice, who spoke. 
for the Court, after considering the leading judgments on the subject, observed : 

“ Ifthe form of the documents of title that have been delivered to the creditor is such that from the- 
deposit of such documents alone the Court would be entitled to conclude that the documents were de- 


posited with the intention of creating a security for the repayment of the debt, prima facis a mortgagt by 
deposit of title deeds would be proved ; although, of course, such an inference would not be irrebuttable, 


and would not be drawn if the weight of the evidence as a whole told against it. ” 


The learned Chief Justice accepted the principle that if title-deeds, as defined -by- 


him were deposited and the money was lent, prima facie an inference of a mortgage 
could be drawn though, such an inference could be displaced by other evidence. 


. It is not necessary to pursue the matter further. 


1. (1838) 51 Revised Reports 339. 3. (1933) I.L.R. 11 Rang. 239, 253. 
2. (1914) LL.R. 38 Bom. 372, 374. 
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The foregoing discussion may be summarized thus: Wnder the Transfer of 
Property Act a mortgage by deposit of title-deeds is one of the forms of mortgages 
whereunder there is a transfer of interest in specific immovable property for the 

urpose of securing payment of money advanced or to be advanced by way of 

oan. ‘Therefore, such a mortgage of property takes effect against a mortage deed 
‘subsequently executed and registered in respect of the same popoy The three 
Tequisites for such a mortgage are (i) debt, (ii) deposit of title-deed ; and (iii) an 
intention that the deeds shall be security for the debt. Whether there is an inten- 
tion that the deeds shall be security for the debt is a question of fact in each case. 
The said fact will have to be decided just like any other fact on presumptions and on 
oral, documentary or circumstantial evidence. There is no presumption of law 
that the mere deposit of title-deeds constitutes a mortgage, for no such presumption 
-has been laid down either in the Evidence Act or in the Transfer of Property Act. 
But a Court may presume under section 114 of the Evidence Act that under certain 
‘circumstances a loan and a deposit of title-deeds constitute a mortgage. But that is 
really an inference as to the existence of one fact from the existence of some other 
fact or facts. Nor the fact that at the time the title deeds were deposited there was , 
‘an intention to execute a mortgage deed in itself negatives, or is inconsistent With, . 
the intention to create a mortgage by deposit of title-deeds to be in force till the 
mortgage deed was executed. The decisions of English Courts, making a distinction 
between the debt preceding the deposit and that following it can at best be only a 
guide ; but the said distinction itself cannot be considered to be a rule of law for 
application under all circumstances. Physical delivery of documents by the debtor 
to the creditor is not the only mode of deposit. There may be a constructive deposit. 
A Court will have to ascertain in each case whether in substance there is a delivery 
of title-deeds by the debtor to the creditor. Ifthe creditor was already in possession 
of the title-deeds, it would be hyper-technical to insist upon the formality of the cre- 
ditor delivering the title-deeds to the debtor and the debtor re-delivering them to 
‘the creditor. What would be necessary in those circumstances is whether the 
parties agreed to treat the documents in the possession of the creditor or his agent as 
delivery to him for the purpose of the transaction. 


With this background we shall now proceed to consider the questions that 
-arise for consideration on the facts of the present case. 


The first question is whether there was a mortgage by deposit of title-deeds 
of the B Schedule properties on 10th May, 1947. To put in other words, whether 
on that date there was a loan and whether the first defendant delivered to the 
appellant the documents of title of B Schedule properties with the intent to create 
-a security thereon. 


Learned Subordinate Judge and, on appeal, the High Court held on the evi- 
dence there was no such deposit of title-deeds with the requisite intention on roth 
“May, 1947. Learned Counsel for the respondent pressed on us to follow the usual 
practice of this Court of not interfering with concurrent findings of fact. But the 
‘question whether on facts found a transaction is a mortgage by deposit of title-deeds 
is a mixed question of fact and law. That apart, both the Courts in coming to tht 
‘conclusion which they did missed the importance of the impact of the terms of 
Exhibit A-1g on the question raised. We, therefore, Propose to consider the evi- 
‘dence on the said question afiesh, along with Exhibit A-1ọ. 


«In para 5 of the plaint, after giving the particulars of the promissory notes 
emecyuted by the first defendant in favour of the plaintiff, it is stated : 


“ On 10th May, 1947, the first defendant deposited with the plaintiff at Madras other title deeds 
-and. papers relating to his half-share in items specified in ‘ B’ Schedule hereunder with intent to create 


-of the title deeds and documents deposited by him with the plaintiff. This memorandum of agreement 
has been duly registered and the same is herewith produced. The plaintiff prays that its contents may 
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~ There'is, therefore, a clear averment-in the plaint that an equitable mortgage was , 

ereated on roth May, 1947, and that was acknowledged by the agreement dated 
5th July, 1947. The 1st defendant did not file any written-statement denying the 
said allegations. The 3rd defendant, the only contesting defendant, filed a written 
‘statement wherein he put the plaintiff to strict proof of the fact that the sums claimed 
in the plant were due to him from the 1st defendant and of the fact that the first 
defendant effected a mortgage in his favour by deposit of title-deeds. Before we 
consider the oral evidence, we shall briefly notice the documentary evidence in 
the case. i 


Exhibit A-1 dated 25th January, 1947, Exhibit A-9 dated 13th Feburary, 1947, 
Exhibit A-12 dated 2nd March, 1947, ibit A-14, dated 7th April, 1947, Exhibit 
A-15 dated 13th April, 1947, Exhibit A-17 dated 10th May, 1947 and Exhibit A-18 
dated 4th July, 1947, are the promissory notes executed i the 1st defendant in 
favour of the plaintif.. The total of the amounts covered: by the said promissory 
aotes is Rs. 16,500. It is not disputed that the promissory notes were genuine and 

. tRat the said amounts were lent by the plaintiff to the 1st defendant on the dates 
the promissory notes bear. On 26th January, 1947, i.e., a day after the first pro- 
missory note was executed, a list of title-deeds of the properties belonging to the 
Ist defendant in Tanjore was given to the plaintiff as collateral security and by 
‘way of equitable mortgage for the loan of Rs. 1,500 borrowed under Exhibit A-r. 
‘On 7th April, 1947, the 1st defendant executed an unregistered agreement in favour 
of the plaintiff whereunder, as the plaintiff agreed to lend to the 1st defendant 
a sumof Rs. 15,000 to discharge his earlier indebtedness and also his indebtedness 
to the Kumbakonam Bank and to enable him to do business, the 1st defendant agreed 
to execute a first mortgage of the Tanjore properties as well as of the properties 
mortgaged to the Kumbakonam Bank. He also undertook to bring all the title- 
‘deeds from the Kumbakonam Bank and hand them over to the plaintiff for prepar- 
ing the mortgage deed. This agreement shows that the 1st defendant was willing 
‘to execute a mortgage deed of his properties to the plaintiff and with that object 
undertook to bring the title-deeds and hand them over to the plaintiff for preparing 
the mortgage deed. Pursuant to this agreement, the plaintiff on the same day 
advanced.to the 1st defendant a sum of Rs. 3,000 under a promissory note of the 
same date. On.13th April, 1947, the plaintiff lent another sum of Rs. 3,000 under à 
promissory note to the rst defendant. The ist defendant did not bring the title- 
‘deeds, but by a letter dated 27th April, 1947 (Exhibit B-2) he authorized the Manag 
ing Director of the Kumbakonam Bank to hand over the title-deeds and the mort- 
gage deed duly discharged to the plaintiff or his répresentative on his paying the 
amount due by him to the Bank. On 5th May, 1947, the plaintiff wrote a letter, 
Exhibit B-1, to the Kumbakonam Bank informing it that one S. Narayana Ayyar 
of Madras would discharge the mortgage amount due to the Bank from the rst 
defendant and authorizing the Bank to deliver to the said Narayana Ayyar the 
cancelled mortgage deed and the relative title-deeds. The said Narayana Ayyar 
took the letter, Exhibit B-1, to the Bank, paid the amount due to it from the Ist 
defendant and took the title-deeds on! of the 1st defendant and sent them on 
to the plaintiff at Madras by registered post. On 10th May, 1947, the 1st defendant 
executed another premissory note, Exhibit A-17, for a sum of Rs. 7,300 in favour 
of the plaintiff in regard to the amount paid by -Narayana Ayyar to the Bank. 
On 4th July, 1947 the rst defendant executed another promissory note Exhibit A-18== 
in favour of the plaintiff for a sum of Rs. 400. The total of the amounts advanted 
up to that date by the plaintiff to the 1st defendant was Rs. 16, 500. Exhibit A-1g 
dated 5th July, 1947, is a registered memorandum of agreement executed between. 
the plaintiff and the rst defendant. Though it was executed on 5th July, 1947, it 
‘was presented for registration on 31st October, 1947, and was eventually registered 

.on 22nd June, 1948. It is not disputed that the said agreement was executed on, 
5th July, 1947. Under section 47 of the Registration Act the said document would 
have legal effect from the date of execution t.e., 5th July, 1947. Under that docu- 
ment the ist defendant, after acknowledging that between 25th January, 1947 
? 
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and 4th July, 1947, he had received from the plaintiff a sum of Rs. 16,500 under 
* various promissory notes executed in favour. of the plaintiff, proceeded to staté.: 
: “ The borrower hereby acknowledges having deposited with the lender at Madras on 25th 
January, 1947 the title d relating to the borrower's undivided half-share in items 17 to 20 mentioned. 
in the B Schedule hereunder and also having TE sete with the lender on 10th May, 1947, the title- 
deeds and other papers relating, to the borrower’s undivided halfshare in items 1 to 16 mentioned. 
in B Schedule hereunder with intent to create a security over the-deposit of title deeds. ” 
This acknowledgment is couched in clear and unambiguous terms. The rst 
defendant acknowledges in express terms that a mortgage by deposit of title-deeds 
was effected on roth May, 1947. If there was no oral evidence adduced in this 
case, the said documentary evidence prima facie would establish that the ist defen- 
dant borrowed a sum of Rs. 16,500 from time to, time from the plaintiff and effected. 
a mortgage by deposit of title-deeds on roth May, 1947, as security for the repay- 
ment of the said amount. Exhibit A-19 contains -a clear admission by the rst 
defendant that he effected a mortgage by deposit of title-deeds in favour of the 
plaintiff. As.the mortgage deed in favour of the grd defendant was executed subse- 
quent to Exhibit A-19, he is bound by that admission, unless there is sufficient evie 
dence on the record to explain away the said admission. The 1st defendant, who - 
could explain the circumstances under which Exhibit A-19 was executed was not 
examined as a witness in this case. Butitis said thatthe evidence of P.Ws. 1, 
2 and 3 displaces the evidentiary value of the recitals of che said document. P.W. r 
is. the plaintiff. He says in his examination-in-chief : i 7 p 


“On 10th May, 1947, defendant 1 and Narayana Ayyar met my lawyer at Madras and | was sent 


for. Exhibit A-17 is the pro-note executed for Rs. 7,100/- for the payment made to the bank. - De- 
fendant 1 then personally handed over the documents to me by way of deposit of title-deeds as security 
for the advance made and to be made. Defendant 1 did not execute any mortgage. In July 1947, 
defendant 1 asked for Rs. 400 to buy stamps for the mortgage. 1 paid Rs. 400 under Exhibit A-18. On 
5th July, 1947 the memorandum, Exhibit A-19, was executed in my lawyers house. My lawyer 
attested the document as well as Narayana. Ayyar. They 'saw-defendant-1 sign the document.” 
If this evidence’ is accepted, the plaintiff’s case’ will be established to the hilt. 
‘But in the cross-examination ‘he deposed : 2 
“Ont5th July, 1947, the agreement about executing a simple mortgage was changed: into one of 
equitable mortgage. Defendant 1 suggested it and I was advised to accept and I_accepted.’’ 
Reliance is placed upon. this statement to show that the idea of effecting an equitable 
mortgage dawned on the parties only on 5th July, 1947 and, therefore, the case 
that such a mortgage was effected on roth May, 1947 must be untrue. We do 
not see any inconsistency between the statement made by the plaintiff in the exami- 
nation-in-chief and that made in the cross-examination. t he siated in the 
cross-examination is that though it was agreed earlier that a formal mortgage deed 
should. be executed, on 5th July, 1947, the parties, for one reason or other, were 
content to have a deed of equitable mortgage. It is top.much to expect this witness 
to bear in mind the subtle distinction between the execution of an equitable mort- 
gage on 5th July, 1947, and the acknowledgment of an equitable mortgage that 
had already been effected. In his statemerit he emphasized more on the docu- 
ment than on the contents of the document. So understood this evidence does 
not run counter to the express recitals fcund in Exhibit A-19. There is also nothing 
unusual that on the advice of the Advocate the formalities of actual delivery were 
complied with in the presence of the Advocate. But one need not scrutinize the 
version of this witness meticulously in that regard, if in law a constructive delivery 
ould be as good as a physical delivery. We, therefore, do not see in the evidence 
of P.W. 1 anything to discountenance the admission made by the rst defendant 
in Exhibit A-19. 2 2 
: P.W. 3, the Advocate; -also says in his evidence that he gave the title-deeds 
to the 1st defendant and asked him to hand them over to P.W. I and to state that 
these and documents already deposited would bé security for the loans advanced. 
till that date.. There would be nothing unusual if an Advocate, who knew the» 
technicalities of a mortgage by deposit of title-deeds, advised his client to ‘conform 
to the formalities. Even if the parties accepted constructive delivery, the-evidence 
given by this -witness is more an embellishment than a conscious effort to depart 
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from the truth. . As to what: happened on 4th July,:1947, this witness says that on 
fhat date the ist defendant and Narayana Ayyar-came to him and suggested that 
the memorandum may be registered instead. of executing a simple mortgage as 
that.would be cheaper. There is nothing unusual in this conduct of the parties 
either. If there was a mortgage by deposit of title-deeds at an earlier stage, even 
it} ough there was at that time an agreement to execute a formal document later on, 
there would be nothing out of the way in the parties for their own reasons giving up 
the idea of executing a formal document and being satisfied with a memorandum 
acknowledging the earlier form of security. In the cross-examination this witness 
‘stated that till 4th July, 1947, the idea was only to make a simple mortgage over 
the half-share covered by all the title-deeds given to P.W. 1. This statement only 
means that till that date the parties had no idea of executing a document acknowledg- 
ing the earlier mortgage by deposit of title-deeds, for they wanted a formal document. 
This answer is in no way inconsistent with the statement of the Advocate at the 
earlier stage that there was a mortgage by deposit of title-deeds on 10th May, 1947. 
So too, Narayana’ Ayyar, as P.W. 3 supports the evidence of P.Ws..1 and 2. 


e Fle too in his cross-examination says that it was only on 4th July, 1947, the idea of 


executing an equitable mortgage was suggested by the 1st defendant and that on 
10th May, 1947, he did not suggest to the 1st defendant to execute any document. 
Here again, his statement in the cross-examination would not be inconsistent with 
that made by him in the examination-in-chief, if the former statement was under- 
stood to relate to Exhibit A-19. This witness only meant to say that the idea of 
executing Exhibit A-1g dawned on the parties only on 4th July, 1947. The evi- 
dence of these three witnesses is consistent with the admission made by the first 
defendant in Exhibit A-19. The evidentiary value of the recitals in Exhibit A-19 
is in no way displaced by the evidence of the said witnesses : indeed, it supports 
the recitals therein in toto. In the circumstances, we hold that on roth May, 1947, 
the ist defendant deposited the title-deeds with the plaintiff physically as security 
for the amounts advanced by the plaintiff to the 1st defendant up to that date. 
Even if the evidence of the witnesses as regards the handing over of the documents 
physically by the 1st defendant to the plaintiff was an embellishment of what took 
place on that date and that there was only constructive delivery, we think that such 
delivery satisfied the condition laid down by section 58 (f) ofthe Transfer of Property 
Act. 1 


. 


Even so, it is contended by learned Counsel for the respondent that the delivery 
of the title-deeds was to the appellant’s representative, Narayana Ayyar, at Kumba- 
konam and therefore, the mortgage by deposit of title-deeds, even if true, must be 
deemed to have been effected at Kumbakonam and that unde: the law such a mort- 
gage could not be effected at Kumbakonam as it was not one of the places men- 
tioned in section 58 (f) of the Transfer of Property Act. But Narayana Ayyar, 
as P.W. 3, stated in his evidence that he had authority to take the title-deeds on 
behalf of the 1st defendant and that, after having taken delivery of them on his 
behalf, he sent them to the plaintiff at Madras by registered post. But whether 
N&rayana Ayyar received the title-deeds from the Bank as agent of the 1st defen- 
dant or as that of the plaintiff, it would not affect the question to be decided in the 
present case. We shall assume that Narayana Ayyar was the agent of the plaintiff. 
But mere delivery of title-deeds without the intention to-create a mortgage by 
deposit of title-deeds would not constitute such’a mortgage. On 5th May, 1947, 


when the title-deeds were received by the plaintiff through his agent, Narayana 


Ayyar, at Kumbakonam, they were received only for the purpose of prepafing 
the mortgage deed. The plaintiff had the physical possession of the title-deeds at 
Madras on 10th May, 1947. On that date the possession of the title-deeds by 
the plaintiff was as agent of the 1st defendant. He was not holding the said docu- 
ments in his own right on the basis of his title or interest therem. ‘The agent’s 
possession was the possession of the 1st defendant, the principal. On 1oth May, 
1947, the creditor and the debtor, i.e., the plaintiff and the rst defendant, met 
in the house of P.W. 2 and the 1st defendant agreed to deposit the said title-deeds 
already in the physical possession of the plaintiff as his agent in order to hold them 
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thereafter as security for the moneys advanced. From 1oth May, 1947, the plaintiff 

®© ceased to hold the title-deeds as agent of the 1st defendant but held them only 
as a mortgagee. If the plaintiff physically handed over the title-deeds to the ist 
defendant and the ist defendant immediately handed over the same to the plaintiff 
-with intention to mortgage them, it is conceded that a valid mortgage was created. 
To insist upon such a formality is to ignore the substance for the form. When 
the principal tells the agent “from today you hold my title-deeds as security ”, 
in substance there is a physical delivery. For convenience of reference such a 
delivery can be described as constructive delivery of title-deeds. The law recog- 
nizes such a constructive delivery. We, therefore hold that, even on the assum 
tion that the form of physical delivery had not been gone through—though we hold 
that it was so effected on toth May, 1947—there was constructive delivery of 
the title-deeds coupled with the intention to create a mortgage by deposit of title- 
deeds. 


The last argument of learned Counsel for the appellant is that even if there was 
no mortgage by deposit of title-deeds on roth May, 1947, under Exhibit A-19 such, 
a mortgage was created at any rate from 5th July, 1947. It is true that the docw- 
ment in cxpress terms says that the documents of title were deposited on 10th May, 
1947, with intention to create a mortgage by deposit of title-deeds. Assuming it 
was not so done on that date, can such an intention be inferred from the document 
as on 5th July, 1947? Admittedly on 5th July, 1947 the title deeds were in the 
ion of the plaintiff. If on that date the 1st defendant had expressed hig 

‘Intention that from that date he would consider the title-deeds as security for the 
loans already advanced to him, all the necessary conditions of a mortgage by deposit 
of title-deeds weuld be present, namely, (i, debts; (ii) constructive delivery ; and 
(iii) intention. The fact that he had such an intention from an earlier date could 
not make any difference in law, as the intention expressed was a continuing one. 
On 5th July, 194.7, according to the 1st defendant, the mortgage by deposit of title- 
deeds was in existence and, therefore, on that date the said three necessary 
ingredients of a mortgage by deposit of title-deeds were present. We, therefore, 
hold that even if there was no mortgage by deposit of title-deeds on roth May, 1947, 
‘it was effected on 5th July, 1947. i 


‘If the mortgage by deposit of title-decds was effected on roth May, 1947, 
or on 5th July, 1947, the legal position would be the same, as the mortgage deed in 
favour of the grd defendant.was executed only on roth October, 1947. Though 
Exhibit A-19 was registered on 22nd June, 1948, under section 47 of the Registra- 
tion Act the agreement would take effect from 5th July, 1947. 


It is not disputed that in the partition that was effected between the rst dofen- 

dant and his brother the properties specified in ‘C’ Schedule were allotted to the 

share of the 1st defendant. Ifso, the plaintiff would be entitled to have a mortgage 
‘decree in respect of the said properties. In ths result there will be a preliminary 
decree in favour of the plaintiff for the recovery of the sum of Rs. 20,434-15-0 with 
interest at 6 per cent. per annum thereon till the said amount is paid. The period 

of redemption will be three months from today and in default the ‘G` Schedule 
properties will be sold for the realization of the same. Liberty is reserved to the 

eo plaintiff to apply for personal decree against the 1st defendant in case the:e is 
any deficiency after the hypotheca has been sold. ‘The decree of the Subordinate 
a bdse and of the High Court are set aside and there will be a decree in the said 
ergs. The ist and grd defendants will pay the costs of the plaintiff throughout. 


K.S. l Appeal allowed. 
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(Original Jurisdiction.) 
PRESENT :—K. Sussa Rao, K. N. Waxncmod, M. HDAYATULLAH, RAGHUBAR 
Dayar AND S. M. SKR, JJ. 


P. Vajravelu Mudaliar and another .. Petittoner* 
D. 
The Special Deputy Collector, Madras and another .. Respondents. 


Land Acquisition (Madras Amendment) Act (XXIII of 1961)—Constitutional validtt;— Article 31-A of the 
Conststution—Applicability—Act if discriminatory and offends Ariscle 14 of the Constitution of India (1950)— 
Article 31 (2) if infringed by the Act. 

Article 31-A of the Constitution would apply only to a law made for acquisition by the State of amy 
“ estate ” or any rights therein or for extinguishment or modification of such rights if such acquisition, 
extinguishment or modification is concerned with agrarian reforms. 


The Land Acquisition (Madras Amendment) Act XXIII of 1961 in its comprehensive phraseolo 
takes in acquisition for any housing scheme, whether for shim clearance or for creating modern subur 


tog for any other public purpose. The provisions of the Amending Act are not confined to any 


agrarian reform and, therefore, do not attract Article 31-A of the Constitution. 


Neither the principles prescribing the “‘ just equivalent ” nor the “just equivalent ”’ can be ques- 
tioned by the Court on the ground of the inadequacy of the compensation fixed or arrived at by the 
working of the principles. If the compensation is illusory or if the principles prescribed are irrelevant 
to the value of the property at or about the time of its acquisition, it can be said that the Legislature 
committed a fraud on power and, therefore, the law is bad. It is a use of the protection of Article 31 
in a manner which the Article hardly intended. 


If the Legislature makes a law for acquiring property by providing for an illusory compensation 
or by indicating the principles for ascertaining the compensation which do not relate to the property 
acquired or to the vi.lue of such property at or within a reasonable proximity of the date of acquisition 
or the Aa! oe are so designed and so arbitrary that they do not provide for compensation at all, one 
can easily hold that the Legislature made the law in fraud of its powers. If the question pertains to the 
adequacy of compensation, it is not justiciable; if the compensation fixed on the principles evolved 
for fring it disclose that the Legislature made the law in fraud of its powers the question is within the 
jurisdiction of the Court. . 

The Land Acquisition Madras Amending Act does not offend Article 31 (2) of the Constitution. In 
awarding compensation if the potential value of the land is excluded (as in the impugned Act) it cannot 
be said that the compensation awarded is the just equivalent of what the owner has been deprived of. 
But such an exclusion only pertains to the method of ascertaining compensation which results in 
inadequacy of the compensation, but that in itself does not constitute fraud on power. 


In the instant case it could not be said that the lands were being acquired (at a low price to be 
resold at higher prices) as a device to improve the revenue of the State. 


The Amending Act (Madras Act XXIII of 1961) is hit by Article 14 of the Constitution. ‘The 
Amending Act empowers the State to acquire Jand for housing schemes at a price lower than that the 
State has to pay if the same was acquired under the Principal Act (Land Acquisition Act I of 1894). 

iscrimination is writ large on the Amending Act and it cannot be sustained on the principle of reasona- 
ble classification. The Amending Act clearly infringes Article 14 of the Constitution and is clearly void. 
Petitions under Article 32 of the Constitution of India for enforcement of 
fundamental rights. 
° A. V. Viswanatha Sastri, Senior Advocate, for Petitioners in allthe petitions. 


A. Ranganadham Chetty, Senior Advocate, R. Viswanathan Special Government 
Pleader and A. V. Rangam, for Respondent (State of Madras) in all the petitions. 


Prakasa Rao and R. Gopalakrishuan, for Respondents in Petition No. 144 of 


1963. a 


Palkhivala, for Intervenors. E a 


S. S. Shukla for State of Gujarat (Intervenor) : 

B. R. L. Ayengar, R. H. Dhebar, B. K. G. Achar, for State of Maharashtra 
(Intervenor) ' | l 

C. K. Daphtary, Attorney-General of India, with R. H. Dhebar and R. N. Sachthey 
or the State of Rajasthan (Interyenor). ` j 
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I. N. Shroff, for State of Madhya Pradesh (Intervenor). : 
y The Judgment of the Court was delivered by l 


Subba Rao, J.—These three petitions filed under Article 32 of the Constitution 
raise the question of the constitutional validity of the Land Acquisition (Madras 
Amendment) Act, 1961 (Madras Act XXIII of 1961), hereinafter called the Amend- 
ing Act. We shall briefly state the facts relevant to the question raised. The peti- 
tioner in Writ Petition No. 144 of 1963, P. Vajravelu Mudaliar, is the owner of 
lands bearing Survey Nos. 4-2, 40-7 and 43-1 of Peruakudal Village and of extents 
1.82, 1.39 and 3.72 acres respectively. By a notification dated 7th November, 
1960, and published in the Fort St. George Gazette dated 16th November, 1960, 
the Government issued a notification under section 4 (1) of the Land Acquisition 
Act (I of 1894), hereinafter called the Principal Act notifying that, among other 
lands, the said lands of the petitioner were needed for a public purpose, to wit, 
for the development of the area as “ neighbourhood ” in the Madras City in accord- 
ance with the Land Acquisition and Development Scheme of the Government. 
On 23rd November, 1960, the Special Deputy Collector for Land Acquisition issued, 
a notification under section 4 ff), read with section 17 (4), of the Principal Act, . 
and under the said notification the first respondent was authorised to take possession 
of the petitioner’s lands. The Madras Legislature subsequently enacted the Amend- 
ing Act providing for the acquisition of lands for housing schemes and laying down 
principles for fixing compensation different from those prescribed in the Principal 
Act. The petitioner questions the validity of the Amending Act, infer alia, on the 
ground that it infringes Articles 14, 19 and 31 (2) of the Constitution. 


The petitioner in Writ Petitions:Nos. 227 and 228 of 1963, Most Rev. Dr. L- 
Mathias, Archbishop of Madras, owns lands bearing Survey Nos. 17-2-B-1 and 
127-2-B of extent 50.53 acres and 0.62 are respectively in Urur, near Madras City. 
By notification dated 13th November, 1961, and published in the Fort St. George 
Gazette, the Government of Madras issued a notification under section 4 (1) of the 
doriy Act notifying among other lands, that the said lands of the petitioner were 
needed for a public purpose, to wit, for the development of the area as the “ neigh- 
bourhood ” in Madra; City in accordance with the Land Acquisition and Develop- 
ment Schemes of the Government. It was also stated in the notification that in 
view of the urgency, under section 17 (4) of the Principal Act, the application of 
the provisions of section 5 (a) of the said Act was dispensed with, and that compen- 
sation in respect of the said acquisition would be paid in accordance with the 
provisions of the Amending Act. 


The said petitioner (in W.P. No. 228 of 1963) also owns lands bearing Survey 
Nos. 153/ 1 and 154/2 at Tiruvanmiyur village, Ghingleput District, of the extent 
21.56 and 10.50 acres respectively totalling about 32 acres. The said lands were 
also notified for acquisition and the petitioner wes told that he would be paid com- 
pensation under the Amending Act. ` 


The said petitioner in these two petitions questions the constitutional validjty 
of the said Amending Act on the"ground, inter alia that it offends Articles 14, 19 
and 31 (2) of the Constitution. 


ee To the three petitions the Special Deputy Collector for Land Acquisition, 
West Madras, and the Government of Madras are made parties. In their counters 

tHe respondents pleaded among others, that the said Act was saved under Article 

o 31-4 of the Constitution and, therefore, its validity could not be questioned on the 
ground that it infringes either Article 14, 19 or 31 (2) of the Constitution ; and that 

even if Article 31-A was not attracted, the provisions of the Amending Act would 

not infringe*any of the said three provisions. In these petitions some intervenors 

are represented by their Counsel and this Court had also given notices to the Advo- 
cates-General of various States.. We have heard the arguments advanced on 

r behalf of the petitioners, intervenors, and the State of Madras and the Counsel on 
behalf of the Advocates-General of some of thè States who supported the State of 


4: 
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Mr. A. V. Viswanatha Sastri, learned Counsel for the petitioners, raised 
Pefore us the following points: (1) As the Madras State Housing Board Act, 
1961, and the Madras Town Planning Act, 1920, are special statutes providing for 
the execution of housing and improvement schemes and town planning 
schemes respectively, property for the said schemes can be acquired only after follow- 
ing the procedure prescribed thereunder and the Government has no power to ac- 
quire land for the said purpose under the Amending Act in derogation of the pro- 
visions of the former Act. (2) The acquisition, though it purports to be for a hous- 
ing scheme, is really intended for selling the lands acquired and raising revenue 
for the State and it is, therefore, a colourable exercise of the State’s power. (3) The 
Amending Act offends Articles 14 and 19 of the Constitution. And (4) the Amending 
Act is also bad, because it does not provide for payment of compensation within 
the meaning of Article 31 (2) of the Constitution. 


Mr. A. Ranganadham Chetty, learned Counsel for the State of Madras con- 
tends that, (i) the Government in its discretion has the power to acquire land for 
housing purposes under any.one of the three Acts, namely the Housing Board Act, 

ethe Town Planning Act and Amending Act; (ii) by reason of the Constitution (Seven- 
- tenth Amendment) Act, 1964, which is retrospective in operation, the petitioners 
are precluded from questioning the validity of the Amending Act on the ground that 
it infringes Article 14, 19 or Article 31 of the Constitution; (iii) the Amending Act 
does not infringe either Article 14 or Article 19 of the Constitution ; and (iv) after 
the Constitution (Fourth Amendment) Act, 1955, the expression ‘ compensation ’ 
carries a meaning different from that given to it in Mrs. Bela Banerjee’s caset, and 
thereafter the adequacy of the amount given for acquisition of land ceased to be 
justiciable. 


Mr. Palkhivala, appearing for some of the intervenors elaborated the conten- 
tion of Mr. A.V. Viswanatha Sastri based upon the meaning of the expression ‘ com- 
pensation ’ in Article 31 (2) of the Constitution. We shall consider his argument 
m the relevant context in the course of our judgment. 


The first question need not detain us, for though Mr. Viswanatha Sastri raised 
the point that the Government can only acquire the lands for housing schemes in 
conformity with the provisions of either the Madras Town Planning Act, 1920, 
or|the Madras State Housing Board Act, 1961, but not under the provisions of the 
Amending Act, he did not pursue the matter in view of the folowing two decisions 
of this Court: Paina Improvement Trust v. Smt. Lakshmi Devi,* and Nandeshwar Prasad v. 
U. P. Government®. ‘Therefore, nothing more need be said about this. 

Mr. A. Ranganadham Chetty relied upon the Constitution (Seventeenth 
Amendment) Act, 1964, and contended that Article 31-A, as amended, precluded 
the petitioners from questioning the validity of the Amending Act on the ground 
that it infringed Article 14, 19 or 31 of the Constitution. By the said amendment, 
in the definition of the expression ‘estate’ sub-clause (a) of clause (2) was substituted 
by a new sub-clause defining the said expression. The material part of the amended 
sub-clause (a) of clause (2) reads: 2 

e “the expression ‘estate’ shall, in relation to any local area, have the same meaning as that ex- 


pression or its local equivalent has in the existing law relating to land tenures in force in that area and 
shall also include : 


(ii) any land held under ryotwari settlement.” 
From the material on record we cannot definitely hold whether the lands in SA 
tion are held under ryotwari settlement. But assuming for the purpose of 
petitions that the said lands are held under ryotwari settlement, the question gri 
‘whether the impugned law provides for acquisition by the State of any ‘estate ’ 
or any rights therein or the extinguishment or modification of any such rights. The 


scope of this provision fell to be considered by this Gourt in K. K. Kochuni v. The 
State of Madras*. There it was héld that though the impugned Act dealt with an 
eee 
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estate, it was not saved by Article 31-A of the Constitution, aş the Act had nothing 
to do with agrarian reform but simply conferred on junior members of the tarwad 
joint rights which they had not got before in the sthanam properties. Mr. Ranga- 
nadham Chetty criticized this decision on the ground that the said view was based. 
only on a part of the Statement of Objects and Reasons and that the omitted 
thereof supported a wider construction of the provisions so as to include acquisition 
of a land for slum clearance or other such social purposes. The omitted part of the 
Statement read thus: 

“ (ii) The proper planning of urban and rural areas require the beneficial utilisation of vacant 
and waste lands and the clearance of slum areas. ” 


It is true that in the said decision the Statement of Objects and Reasons relevant to- 
the question raised therein was extracted ; but it was made clear that it was re- 
ferred only for the limited purpose of ascertaining the conditions prevalent at the 
time the Bill was introduced in Parliament and the purpose for which the amend- 
ment was made. It is common place that a Court cannot construe a provision of the 
Coustitution on the basis of the Statement of Objects and.Reasons, and this Court 
did not depart from the said salutary rule of construction. The real basis of thay ° 
decision is found at page goo and it is: 
“The definition of ‘estate’ refers to an existing law relating to land tenures in a particular area 
indicating thereby that the Article is concerned only with the land tenure described as an ‘estate’. 
The inclusive definition of the rights of such an estate also enumerates the rights vested in the proprie- 
tor and his subordinate tenure-holders. The last clause in that definition, vz., that those rights also- 
include the rights or privileges in respect of land revenue, emphasizes the fact that the Article is concern- 
ed with land-tenure. It is, therefore, manifest that the said Article deals with a tenure called ‘estate’ 
and provides for its acquisition or the extinguishment or modification of the rights of the Jand-holder 
or the various subordinate tenure-holders in respect of their rights in relation to the estate. The con- 


trary view would enable the State to divest a proprietor of his estate and vest it in another without 
reference to any agrarian reform. ” 


This judgment, therefore, in effect, held that Article 31-A (i) (a) should be confined 
to an agrarian reform and not for acquiring property for the purpose of giving it to 
another. This Court in Ranjit Singh v. The State of Pinjah ', Considered the scope of 
the said decision. The question that arose in that tase was whether the East Punjab 
Holdings (Conservation and Prevention of Fragmentation Act, 1948) (L of 1048) 
as amended by the East Punjab Holdings (Consolidation and Prevention of 
Fragmentation) (2nd Amendment and Validation) Act, 1960 (XXVII of 1960) 
was protected by Article 31-A against an attack on the ground that the said Act 
infringed the fundamental rights under Articles 13, 14, 19 and 31 of the Constitution. 
This Court considered the earlier decisions of this Court, including the decision in 
K. K. Kockuni v. State of Madras}, Adverting to Kochuni’s case?, Hidayatullah I., 
speaking for the Court, observed : 

“ But that was a special case and we cannot apply it to cases where the general scheme of legislation 


is definitely agrarian reform and under its provisions something ancillary thereio in the interests of 
rural economy has to be undertaken to give full effect to the reforms. ” 


Apropos the Act before it, this Gourt observed : 
“ The scheme of rural development today envisages not only equitable distribution of land so that 


there is no undue imbalance in society resulting in a landless class on the one hand and a concentra- 
tion of land in the hands of a few on the other but envisages also the raising of economic standards and: 
bettering rural health and social conditions. ” 

That judgment, therefore, accepts the view that Article 31-A was enacted only to 

implement agrarian reform, but has given a comprehensive meaning to the expres- 

aian ‘‘ agrarian reform ” so as to include provisions made for the development of 
ruraP economy. 


- Under Article 31 (2) and (2-A) of the Constitution a State is prohibited from. 
making a lawefor acquiring land unless it is for a public purpose and unless it fixes 
the amount of ccmpensatiun or specifies the principles for determining the amount - 
of compensation. But Articlé 31-A lifts the ban to enable the State to implement 


I. C.A.No. 743 of 1963 (decided on 20th 2. (1961) 2 S.C.J. 443: (1960) 5 S.CG.R. 
August, 1964). 887, 900. 
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the pressing agrarian reforms. The said object of the Constitution is implicit in 
Article 31-A. If the argument of the respondents be accepted, it would enable the 
State to acquire the lands of citizens without reference to any agrarian reform in 
derogation of their fundamental rights without payment of compensation and thus 
deprive Article 31 (2) practically of its content. If the intention of Parliament was. 
to make Article 31 (2) a dead-letter, it would have clearly expressed its intention. 
This Court cannot by interpretation enlarge the scope of Article 31-A. On the 
other hand, the Article, as pointed out by us earlier, by necessary implication, is 
confined only to agrarian reforms. Therefore, we hold that Article 31-A would 
apply only to a law made for acquisition by the State of any ‘ estate’, or any rights 
therein or for extinguishment or modification of such rights if such acquisition, 
extinguishment or modification is connected with agrarian reforms. 


Mr. Ranganadham Chetty contended that acquisition for housing under the 
Amending Act is for slum clearance and for relieving congestion of housing 
accommodation and that acquisition for such a purpose would be in connection with 
agrarian reform in the enlarged sense of that expression accepted by this Court. Even 
&qcepting the argument of the learned Counsel that the Act was conceived and 

` enacted only for the purpose of slum clearance which became an urgent problem 
for the City of Madras, we cannot hold that such a slum clearance relates to an 
agrarian reform in its limited or wider sense. That apart, the Amending Act in 
its comprehensive phraseology takes in acquisition for any housing scheme, whether 
for slum clearance or for creating modern suburbs or for any other public purpose. 
The provisions of the Amending Act are not confined to any agrarian reform and, 
therefore, do not attract Article 31-A of the Constitution. 


If Article 31-A of the Constitution is out of the way, Mr. Viswanatha Sastri» 
learned Counsel for the petitioners, contended that the Act is bad as it does not pro- 
vide for compensation i.e., a ‘just equivalent’ for the land acquired under the 
Amending Act and, therefore, it offends Article 31 (2) of the Constitution. This 
aspect is elaborated by Mr. Palkhivala, who appeared for one of the interveners 
in the petitions. He narrated the following for situations ; (i) when the law provides 
for adequate compensation but there is difference of opinion as to the adequacy of 
it in a given case ; (ii) where the law provides for partially inadequate considera- 
tion based on valid principles related to the property at the time of acquisition; 
(iii) where it fixes arbitrarily the compensation based on principles unrelated to 
the property or to the time of acquisition or to both’; (iv) where the compensation 
fixed is illusory ; and contended that in the first situation compensaticn is paid, 
that in the second it is a moot question whether the question of adequacy of com- 
pensation is justiciable or not, and that in the third and fourth situations, the said 
question is clearly justiciable. Mr. Ranganadham Chetty, appearing for the State,. 
on the other hand, argued that the question of adequacy of consideration however 
it arose was not justiciable in a Court of law. To appreciate the contentions it is 
necessary to consider the following questions : (i) what was the scope of the relevant 
part of Article 31 (2) of the Consttitution before the Constitution (Fourth Amend- 
ment) Act, 1955? (ii) why was that amendment brought about? (üi) what 
was the change the amendment introduced ? and (iv) what was the effect of the 
amendment? 


Article 31 (2) before the said amendment read as follows :— 


“No property........ shall be taken possession of or acquired for public p „e -e unless the 
law provides for compensation for the property taken possession ofor cither the amounte 
compensation or specifies the principles on which and the manner in which the compensation is to be 
determined and given. ” ‘ 
In Mrs. Bela Banerjee’s caset, this Court was called upon to consider tHe question ` 
whether compensation provided for under the West Bengal Land Development and. 

e Planning Act, 1948, was in compliance with the provisions of Article 31 (2) of the -~ 
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Constitution. Under the said Act lands could be acquired many years after it 
e ame into force, but it fixed the market value that prevailed on 31st Decembet, 
1946, as the ceiling on compensation without reference to the value of the land at the 
time of acquisition. In that context this Court considered the provisions of Article 
31 (2) of the Constitution and came to the following conclusion, at page 563-564 : 
“While it is-true that Legisla is gi i j of laying down the principles 
which should govern the Pri a) the E a a A the a for the TO 
appropriated, such spats ea must ensure, that what is determined as payable must be compensation, 
that is, a just eq t of what the owner has been deprived of. Within the limits of this basic require- 
ment of indemnification of the expropriated owner, the Constitution allows free play to the legis- 
lative judgment as to what badile guide the determination of the amount payable. Whether 
such principles take into account all the elements which make up the true value of the p 
appropriated and exclude matters which are to be neglected, is a justiciable issue to be adjudicated by 
the Court. 3? 
By applying the said principles this Court held that the provisions of the said Act 
fixing a ceiling on compensation without reference to the value of the land was 
arbitrary and, therefore, was not in compliance with, in law and spirit, the require- 
ment of Article 31 (2) of the Constitution. This decision lays down three points 
namely, (i) the compensation under Article 31 (2) shall be ‘just equivalent? 8f - 
what the owner has been deprived of : (ii) the principles which the Legislature 
can prescribe are only principles for ascertaining a just equivalent of what the 
owner has been deprived of; and (iii) if the compensation fixed was not a just 
equivalent of what the owner has been deprived cf o1 if the principles did not take 
into account all relevant elements or took into account irrelevant elements for arriv- 
ing at the just equivalent, the question in regard thereto is a justiciable issue. "This 
Court therefore, authoritatively interpreted Article 31 (2) of the Constitution and 
laid down its scope. This view was reiterated by this Court in State of Madras v. 
Namasivaya Mudaliar!. There the question was whether sections 2 and 3 of the 
Madras Ligiite (Acquisition of Land) Act XI of 1953 which sought to amend the 
Land Acquisition Act I of 1894 were invalid because they infringed the fundamental 
rights under Article 31 of the Coastitution of owners of lands whose property was to 
be compulsorily acquired. Under that Act, compensation made payable for com- 
Pulsory acquisition of land was the value of the land on 28th April, 1947, together 
with the value of any agricultural improvements made thereon after that date 
and before publication of the notification under section 4 (1). The result of that 
Act was to freeze for the purpose of acquisition the prices of land in the area to which 
It applied and the owners were deprived of the benefit of appreciation of land values 
sinve 28th April, 1947, whenever the notification under section 4 (1) might be issued 
and also of non-agricultural improvements made in the land after 28th April, 1947. 
That Act was passed before the Constitution (Fourth Amendment) Act, 1955 
was enacted and therefore, the question fell to be considered on the Article as it 
exisited before the amendment. After noticing the relevant provisions and the case- 
law on the subject Shah, J., speaking for the Court said: 
Fixation and tion for acquisition of lands notified man after the 
‘date, on the market vali prevailing oa te deco tek lignite was discovered ia wholly arbitrary 
Inconsistent with the letter and spirit of Article 31 (2) as ıt stood before it was amended byethe 
‘Constitution (Fourth Amendment) Act, 1955, Ifthe owner is by a Constitutional guarantee protected 
zgamst expropriation of his property otherwise than for a just monetary equivalent it would be impossi- 
ble to hold that law which authorised acquisition ofland not for its true value but for value frozen on 
some date anterior to the acquisition, on the assumption that all appreciation in its value since the date 
1s attributable to purposes for which’ the State may use the land at some future date, must be regarded 
-28 infringing the fundamental right. ” f 
{t may, therefore, be taken as settled law that under Article 31 (2) of the Constitu- 
tion before the Constitution (Fourth Amendment Act, 1955, a person whose land: 
was acquired was entitled to compensation i.e., a ‘just equivalent’ of the land of 
‘which he was deprived. The Constitution (Fourth Amendment) Act 1955, amend- 
ed Article 31 (2) and the amended Article reads : . : . ~ 
“No pro shall be compulsorily acquired or requisitioned save for a public purpose and save 
‘by authority Flaw which provides for Or ERAON fr the property so se or requmiacned ead 
ee a a 
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_ either fixes the amount of compensation or specifies the principles on which and the manner in which 
the compensation is to be determined and given; and no law shall be called in, question in any 
Court on the ground that the compensation provided by, that law is not adequate. ”’ 


A scrutiny of the amended Article discloses that it accepted the meaning of the 
expressions ‘compensation’ and ‘principles’ as defined by this Court in Mrs. Bela 
Banerjee’s casel. It may be recalled that this Court in the said case defined 
the scope of the said expressions and then stated whether the principles laid down 
take into account all the elements which make up the true value of the property 
appropriated and excluded matters which are to be neglected, is a justiciable issue 
to be adjudicated by the Court. Under the amended Article, the law fixing the 
amount of compensation or laying down the principles governing the said fixation 
cannot be questioned in any Court on the ground that compensation provided 
by that law was inadequate. Ifthe definition of ‘ compensation’ and the ques- 
tion of justiciability arekept distinct, much of the cloud raised will be dispelled. 
Even after the amendment, provision for compensation or laying down of the prin- 
ciples for determining the compensation is a condition for the making of a law of 
ecquisition or requisition. A Legislature, ifit intends to make a law for compulsory 
. a@quisition or requisition, must provide for compensation or specify the principles 
for ascertaining the compensation. The fact that Parliament used the same ex- 
ression, namely, ‘ compensation’ and ‘ principles’ as were found in Article 31 
ore the Amendment is a clear indication that it accepted the meaning given by 
this Court to those expressions in Mrs. Bela Banerjee’s case, It follows that a 
Legislature in making a law of acquisition or requisition shall provide for a * just 
equivalent’ of what the owner has been deprived of or specify the principles for the 
purpose of ascertaining the just equivalent of what the owner has been deprived of. 
If Parliament intended to enable a Legislature to make such a law without providing 
for compensation so defined, it would have used other expressions like ‘ price’ 
“consideration’ etc. In Craies on Statute Law, 6th Edition, at page 167, the 
relevant principle of construction is stated thus: 


“ There is a well known principle of construction, that where the Legislature used in an Act a 

legal term which has received judicial interpretation, it must be assumed that the term is used in the 
sense in which it has been judicially interpreted unless a contrary intention appears”. 
The said two expressions in Article 31 (2) before the Constitution (Fourth Amend 
ment) Act, have received an authoritative interpretation by the highest Court in the 
land and it must be presumed that Parliament did not intend to depart from the 
meaning given by this Court to the said expressions. 


The real difficulty is, what is the effect of ouster of jurisdiction of the Court to 
question the law on the ground that the ‘ compensation’ provided by the law is 
not adequate? It will be noticed that the law of acquisition or requisition is not 
wholly immune from scrutiny by the Court. Bvt what is excluded from the Court’s 
jurisdiction is that the said law cannot be questioned on the ground that the compen- 
sation provided by that law is not adequate. It will futher be noticed that the 
clause excluding the jurisdiction of the Court also used the word “ compensation ” 
indicating thereby that what is excluded from the Court's jurisdiction is the ade- 
quacy of the compensation fixed by the Legislature. The argument that the word 
“compensation °? means a just equivalent for the property acquired and, therefore 
the Court can ‘ascertain whether it is a ‘ just equivalent ’ or not, makes the amend- 
ment of the Constitution nugatory. “It will be arguing in a circle. Therefore, a 
more reasonable interpretation is that’ neither the principles prescribing the ° just 
equivalent ° nor the ‘ just equivalent ’ can be questioned by the Court on the groun 
of the inadequacy of the compesation fixed or arrived by the working of the princi- 
ples. To illustrate : a law is made to acquire a house; its value at the time of acqui- 
sition has to be fixed ; there are many modes of valuation, ‘namely, *estimate by 
an Engineer, value reflected by comparable sales, capitalisation of rent and similar 
others. The application of different principles may lead to different results. The 
adoption of one principle may give a ates value and the adoption of another 
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principle may give a lesser value. But nonetheless they are principles on which. 
and the manner in which compensation is determined. ‘The Court cannot obviously 
say that the law should have adopted one principle and not the other, for it relates. 
only to the question of adequacy. On the other hand, if à law lays down principles 
which are not relevant to the property acquired or to the value of the property 
at or about the time it is acquired, it may be said that they are not principles con-- 
templated by Article.31 (2) of the Constitution. If alaw says that though a house 1s. 
acquired it shall be valued as land or that though a house site is acquired it shall 
be valued as an agricultural land or that though it is acquired in 1950 its value in 
1930 should be given or though 100 acres are acquired compensation shall be given. 
only for 50 acres, the principles do not pertain to the domain of adequacy ‘but are 
principles unconnected to the value of the property acquired. In such cases the- 
validity of the principles can be scrutinised. The law may also prescribe a compensa-- 
tion which is illusory ; it may provide for the acquisition of a property worth lakhs. 
of rupees for a paltry sumof Rs. 100. The question in that context does not relate 
to the adequacy of the compensation, for it is no compensation at all. The illustrations. 
given by us are not exhaustive. There may be many others falling on either sides 
of the line. But this much is clear. If the compensation is illusory or if the prit- ' 
ciples prescribed are irrelevant to the value of the property at or about the time 
of its acquisition, it can be said that the Legislature committed a fraud on power 
and, therefore, the law is bad. It is a use of the protection of Article 31 in a manner 
which the Article hardly intended. 


This leads us to the consideration of the question of the scope of the doctrine of 
fraud on power. In Gajapati Narayan Deo v. The State of Orissat, Mukherjea, J., 
as he then was, explained the doctrine thus : 

“ It may be made clear at the outset that the doctrine of colourable legislation does not involve | 
any question of bona fides or mala fides on the part of the Legislature. The whole doctrine resolves itself 
into the question of competency of a particular Legislature to enact a particular law. If the Legislature 
is Competent to pass a particular law, the motives which impelled it to act are really irrelevant. On 
the other hand, if the Legislature lacks competency, the question of motive does not arise at all. 
Whether a statute is constitutional or not is thus always a question of power”. 


The learned Judge described how the Legislature may transgress the limits of its- 
constitutional power thus : 
“Such transgression may be patent, manifest or direct, but it may also be disguised, covert or 


indirect and it is to this latter class of cases that the expression “ colourable legislation ” has been applied. 
in certain judicial pronouncements ”’ . 


This Court again explained the said doctrine in Gullapalli Nageswara Rao v. Andhra’ 
Pradesh State Road Transport Corporation®, thus: 


“ The Legislature can only make law within its legislative competency. Its legislative field may 
be circumscribed by specific legislative entries or limited by fundamental rights created by the Consti— 
tution. The Legislature cannot overstep the filed of its competency, directly or indirectly. ‘The Court 
will scrutinise the law to ascertain whether the Legislature by device purports to make a law which. 
though in form appears to be within its sphere, in effect and substance, reaches beyond it. If, in fact, 
it has power to make the law, its motives in making the law are irrelevant.” 


When a Court says that a particular legislation is a colourbale one, it means that 
the Legislature has transgressed its legislative powers in a covert or indirect manner; 
it adopts a device to outstep the limits of its power. Applying the doctrine to the 
instant case, the Legislature cannot make a law in derogation of Article 31 (2) of 
the Constitution. It can therefore, only make a law of acquisition or requisition 


«bg providing for “ compensation ” in the manner prescribed in Article 31 (2) of 


the Constitution. If the Legislature, though ex facie purports to provide for com- 
pensation or indicates the principles for ascertaining the same, but in effect and. 
sybstance takes away a property without paying compensation for it, it will be exer- 
cising power which it does not possess. If the Legislature makes a law for acquiring 
a property by providing for an illusory compensation or by indicating the principles- 
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, for ascertaining the compensation which do not relate to the property acquired or 


tò the value of such property at or within a reasonable proximity of the date ofacqui- e 


‘sition or the principles are so designed and so arbitrary that they do not provide 
for compensation at all, one can easily hold that the Legislature made the law in 
fraud of its powers. Briefly stated the legal position is as follows-: Ifthe question 
pera to the adequacy of com tion, it is not justiciable ; if the compensation 

or the principles evolved for fixing it disclose that the- Legislature made the 
law in fraud of powers in the sense we have explained, the question is within the 
jurisdiction of the Court. 


The next question is whether the Amending Act was made in contravention of 
Article 31 (2) of the Constitution . The Amending Act prescribed the principles 
‘for ascertaining the value of the property acquired. It was passed to amend the 
Land Acquisition Act, 1894, in the State of Madras for the purpose of enabling the 
‘State to acquire land for housing schemes. ‘ Housmg Scheme’ is defined to mean 

‘any State Government Scheme the purpose of which is increasing house accommo- 
dation ’ and under section 3 of the Amending Act, section 23 of the Principle Act is 
. made applicable to such acquisition with certain modifications. In section 23 
of the Principle Act, in sub-section (1) for clause First the following clause is substi- 
tuted : 


“ First, the market value of the land at the date of the publication of the notification under section 
-4, sub-section (1) or an amount equal to the average market value of the land during the five years 
immediately preceding such date, whichever is less ” . 


After clause Sixthly the following clause was added : 


© Seoenthly, the use to which the land was put at the date of the publication of the notification under 
section 4, sub-section (1). ” = 


‘Sub-section (2) of section 23 of the Principal Act was amended by substituting the 
words in respect of solatium, ‘ fifteen per centum ° by the words “‘ five per centum ’. 
In section 24 of the Principal Act after the clause Seventhly the following clause was 
added : 


“ Fighthly, any increase to the value of the land acquired by reason of its suitability or adaptability 
for any use other than the use to which the land was put at the date of the publication of the notification 
nmder section 4, sub-section ({1)”’. . - 


Under section 4 of the Amending Act, the provisions of section 3 thereof shall apply 
to every case in which proceedings have been started before the commencement of 
the said Act and are pending. The result of the Amending Act is that if the State 
‘Government acquires a land for a housing p , the claimant gets only the value 
of the land at the date of the’ publication of the notification under section 4 (1) of 
the Principal Act or an amount equal to the average market value of the land 
during the five years immediately preceding such date, whichever is less, He will 
get a solatium of only 5 per centum of such value instead of 15 per centum under 
the Principal Act. He will not get any compensation by reason of the suitability 
ofthe land for any use other than the use for which it was put on the date of the publi- 
cation of the notification. The second principle is only for a solatium and it is œr- 
tainly within the A ll of the Legislature to fix the quantum of solatium in acqui- 
ting the land. Nor can we say that the first principle amounts to fraud on power. 
In the context of continuous rise in land prices from year to year depending upon 
abnormal circumstances it cannot be said that the fixation of average price over 
5 years is not a principle for ascertaining the price of land in or about the date à; 

acquisition. The third principle excludes what is described by Courts as the 
tential value of the land acquired: When a land is acquired, compensation is 
podetermined by reference-to the price which a willing vendor might reasonably 
expect to obtain from a willing purchaser. The Judicial Gommittee in Sri Raja 
Vyricharla Narayana Gajapatraju Bahadur v. The Revenue Divisional Officer, Viztanagaram}, 
held in Clear terms that in the case of compulsory acquisition, i 


. 
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‘the land is not to be valued merely by reference to the use to which it is being put.at the 
time at which its value has to be determined ............. but also by reference to the uses to wHich 


b- 


“itis reasonably capable of being put in the future. ” 


In awarding compensation if the potential value of the land is excluded, it cannot 


be said that 'the-compensation awarded is the just equivalent. of what the owner 


“has been deprived of. But such an exclusion only pertains to the method of.ascer- 


taining the compensation... One of the elements that should properly be taken into 
account in fixing the compensation is omitted ; it results in the inadequacy of the 
compensation, but that in itself does not constitute fraud on power, as we have ex- 
plained earlier. We therefore hold that the Amending Act does not offend Article 
31 (2) of the Constitution. l 


Mr. Viswanatha Sastri then contended that though the lands were being 
acquired for the ostensible purpose of housing schemes, the real purpose was to provide 
revenue for the State. It is stated that the acquisition is made for and on behalf 
of the State Housing Board at Rs. 50 or Go per ground, that the said Board sells 
the lands so acquired to private individuals, including the original owners thereof, 
if the Housing d so pleases, at a price of Rs. 300 per ground, and that it ig 4 
device to get revenue for the State. On behalf of the State counter-afidavits are 
filed in the three petitions denying that the lands are being acquired for filling the 
coffers of the State and stating that the schemes for acquisition are worked out at 
no-profit-no-loss basis. It appears from the counter-affidavits and the documents 
filed that there cannot possibly be any sinister motive behind the proposed acqui- 
sition. Madras is a growing city. By letter dated 20th October, 1959, the Govern- 
ment of India suggested to the States for taking on hand development schemes. The 
Government of Madras had considered the question of development of the * neigh- 
bourhoods’” of the Madras City for relieving the growing congestion and over- 
crowding in the City ; and after making the necessary enquiries and investigations, 
by order dated 13th February, 1960, it directed the State Housing Board to ‘take 
immediate steps for preparing composite layouts for the ‘ West Madras’ and “Vya- 
sarpadi’ areas after fixing up the limits of the areas in the manner indicated by the 
Board and for the acquisition and development of the areas as ‘ neighbourhoods’ 
in accordance with the Land Acquisition and Development Scheme of the Govern- 
ment of India. It directed the said Board to give priority to the ‘ West Madras ° 
over the ‘ Vyasarpadi’ area in the matter of preparation of composite lay outs and 
acquisition. Pursuant to the direction, schemes were framed;and acquisition pro- 
ceedings were initiated. It is stated in the counter-affidavit: : . , oo 

s The lands are being acquired with a view to develop them into composite housing colonics 
ee en therem to persons in various strata of society, from slum dwellers, upwards, and 
even y providing for high schools, elementary schools, dispensaries, shopping centres, police 
stations, and playgrounds and all other community needs, etc.” o ~~ 
It'is a composite schéme involving heavy expenditure and adjustments of civil 
demands of the rich and the poor. Whatever profit is made in the sales of land will 
be pumped back for improving the colony and for providing amenities, for the rer 
classes of the society. Except the bare statement by the petitioners in their affidayit 
‘that the lands cheaply acquired are being sold at higher prices, the averments of 
the State that the acquisition is part of a larger scheme of building up; of a housing 
colony on modern lines providing for the rich and the poor alike have not been de- 
nied. It is not necessary to pursue the matter further. The petitioners have- 
failed to establish that their lands are being acquired as a device to improve the 


emacvenue of the State, Indeed, we are satisfied that the lands are being acquired. 


bon fide for developing a housing colony. . 
The last contention of Mr. Viswanatha Sastri is that-the Amending Act is. 
hit by Articte 14 of the Constitution. The law on the subject in well settled. Under 
Article 14 the State shall. not deny to any person equality before the law or the equal 
protection of the laws within the territory of India. But this'does not preclude 
the Legislature from making a reasonable classification for the-purpose of legislation: 
It has been held in a series of decisions of-this Court that thesaid classification shall 
pass two, tests, namely,'.{i) the. classification must. þe- foùnded --on an intelligible: 
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differentia which distinguishes persons and things left out of the group ; and (ii) 
the differentia must have a rational relation to the object sought to be achieved œ 
by the statute in question. To ascertain whether the impugned Act satisfies the 
said two tests, three questions have to be posed, namely, (1) what is the object of the 
Act? (2) what are the differences between persons whose lands are acquired for 
the housing schemes and those whose lands are acquired for purposes other than 
housing schemes or between the lands so acquired? and (3) whether those differences 
have any reasonable relation to the said abject. On a comparative study of the 
Principal Act and the Amending Act, we have shown earlier that ifa land is acquired 
for a housing scheme-under the Amending Act, the claimant gets a lesser value than 
he would get for the same land or a similar land if it is acquired for a public purpose 
like hospital under the Principal Act. The question is whether this classification 
between persons whose lands are acquired for housing schemes and persons whose 
lands are acquired for other public purposes has reasonable relation to the object 
sought to be achieved. The object of the Amending Act is to acquire lands for 
housing schemes. It may be, as the learned Counsel contends, the Amending Act 

as passed to meet an urgent demand and to find a way out to clear up slums, a pro- 
blem which has been baffling the city authorities fora long number of years, because 
of want offunds. But the Act asfinally evolved is not confined to any such problem. 
Under the Amending Act land can be acquired for housing schemes whether the 
object is to clear slums or to improve housing facilities in the city for rich or poor. 
It may be assumed that in the Madras City the housing problem was rather acute 
and there was abnormal increase in population and consequent pressure on accom- 
modation, and that there was also an urgent need for providing houses for the middle- 
income groups and also to slum-dwellers. However laudable the objects under- 
‘lying the Amending Act may be, it was so framed that under the provisions thereof 
any lands, big or small, waste or fertile, owned by rich or poor, can be acquired on 
the ground that it is required for a housing scheme. The housing schemes need not 
be confined to slum clearance ; the wide phrascology used in the Amending Act 
permits acquisition of land for housing the prosperous section of the community. 
It need not necessarily cater to a larger part of the population in the city ; it can 
be confined to a chosen few. The land could have been acquired for all the said. 
purposes under the Principal Act after paying the market value of the land. The 
Amending Act empowers the State to acquire land for housing schemes at a price 
lower than that the State has to pay it the same was acquired under the Principal 
Act. 


Now what are the differences between persons owning lands in the Madras 
City or between the lands acquired which have a reasonable relation to the said 
object. It is suggested that the differences between people owning lands rested on 
the extent, quality and the suitability of the lands acquired for the said object. 

The differences based upon the said criteria have no relevance to the object of the 
Amending Act. To illustrate : the extent of the land depends upon the magnitude 

of the scheme undertaken by the State. A large extent of land may be acquired. 

for a university or for a network of hospitals under the provisions of the Principal 

Act and also for a housing scheme under the Amending Act. So too, if the housing 
scheme is a limited one, the land acquired may not be as big as that required for a 

big university. If waste land is good for a housing scheme under the Amending >o 
Act, it will equally be suitable for a hospital or a school for which the said land may 

be acquired under the Principal Act. Nor the financial position or the number gfe» 
persons owning the land has any relevance, for in both the cases land can be acqwired. e 
from rich or poor, from one individual or from a number of persons. Out of ad- 
jacent lands of the same quality and value, one may be acquired for a housing scheme 
under the Amending Act and the other for a hospital under the Principal Act; 

out of two adjacent plots belonging the same individual and of the same quality and. 
value, one may be acquired under the Principal Act and the other under the Amend- 

ing Act. From whatever aspect the matter is looked at the alleged differences. > 
have no reasonable relation to the object sought to be achieved. Itis said that the 
object of the Amending Act in itself may project the differences in the lands sought 
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Í | THE SUPREME COURT OF INDIA. 
` (Civil Appellate Jurisdiction.) a 
Present :—A. K. Sarkar, M. HIDAYATULLAH, AND J. R. MUDHOLKAR, JJ. 
State of Punjab .. Appellant* 


U. 
Messrs. Modern Cultivators : .. Respondent, . 
Lort—Flooding of lands as result of breach tn canal belonging to State—Failure of State to:produce documents 
which would have shown how breach occurred—E ffect—Liability of State for damages—Res ipsa loquitur—.Appli- 
cabilityp—Limitation Act (LX of 1908), Article 2—If applicable to sutt for damages for loss caused by flooding. 
In a suit for damages for loss caused to the plaintiff’s crops by reason of flooding the plaintiff’s 
land as a result of a breach in a canal belonging to the deft nt, the State of Punjab held : 


Per Sarkar, J. : As the defendant State failed to produce relevant documents in its on 


which would have shown how the breach occurred negligence can be rightly inferred against the defen- 
dant. Furthermore the rule of res ipsa loguttur applies to the case. The canal was admittedly in the 
e management of the defendant and canal banks are not breached if those in management take proper 
_ ecare. In such cases the rule would apply and the breach itself would be prime facis proof of negligence. 
The defendant is liable for damages. , 


Article 2 of the Limitation Act does not apply to the suit as it cannot be said to be a suit for doing 
or omitting to do an act alleged to be in pursuance of any enactment. The Northern India Canal 
and Drainage Act of 1873 did not impose any duty on the defendant to take care of the banks of 
canals. The suit was accordingly in time. l ` 

Per Hidayatullah, J. : The doctrine of res ipsa loquitur should not be applied as legal rule but only 
as an aid to an inference when it is reasonable to think that there are no further facts to consider. It 
was not an inevitable accident and the Government must be held liable. The`break in the canal 
cannot claim to be in pursuance of the Canal Act. Article 2 of the Limitation Act does not apply to 
the case. ; 7 

- Per Mudholkar, F. : If there is material from which it could be inferred that the breach was caused 
by reason of negligence on the part of the State in inspecting the banks of the canal and in particular 
that portion of it where the breach had been caused the State would be liable in damages. This 
would be so not by the operation of the rule in Rylands v. Fletcher, (1868) L.R. 3 H.L. 330, but by 
reason of nee SENA The sole ground upon which the liability of the State could be established in 
this case would be negligence of the State in pioperly maintaining the banks of the canal. - 

Appeals from the Judgment and Decree dated 1st May, 1956, of the Punjab 
High Gourt in Regular First Appeal No. 45 of 1950. | 


A. V. Vishwanatha Sastri, Senior Advocate, (Gopal Singh and R. N. Sachthey, 
Advocates, with him), for Appellant (In C.A.No. 416 of 1962) and Respondent 
(In C.A. No. 417 of 1962). 

S. T. Desai, Senior Advozate, (Hardayal Hardy and J. P. Aggarwal, Advocates, 
with him), for Respondents (in C.A.No. 416 of 1962) and Appellants (In Q.A. 
No. 417 of 1962). 

The Court delivered the following Judgments : 
Sarkar, F.—I agree with the orders proposed by my brother Hidayatullah. 


These appeals arise out of a suit brought by a firm called the Modern Cultivators 
against the State of Punjab to recover damages for loss suffered by flooding of its 
lands as a result of a breach in a canal belonging to the State of Punjab. Both the 
Courts below have held in favour of the plaintiff but the High Court reduced the 
amount of the damages awarded by the trial Court: Both parties have appealgrles 
to this Court. The Modern Cultivators contend that the High Court is in errer in 
reducing the amount of the damages. The State of Punjab contends that it had no 
‘liabilty for the loss caused by the flooding. The breach and the flooding of the 
plaintiff’s lands are not now denied. 2. NS f 


. In regard to the appeal by the Modern Cultivators I have nothing to add: to 
what has ope! Hidayatullah, J. For the reasons mentioned by him I agree 
that the damages been correctly assessed by the trial Court. 
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In its appeal the State of Punjab first contended ‘that the plaintiff could not, 


succeed as it had failed to prove that the breach had been caused by the defendant’s ' 


negligence. I am unable to accept this contention. The trial Court inferred 
negligence against the defendant as it had failed to produce the relevant documents 
and with this view I agree. The defendant had produced no documents to show 
how the breach was caused. It had been asked by the trial Court to do so by an 
order made on 12th May, 1949, but failed to produce them. The defendant had a 
large number of Canal Officers and according to Mr. Malhotra, the Executive Engi- 
neer in charge of the canal at the relevant time, there was a regular office and various 
reports concerning the breach had been made. None of these was produced at the 
hearing. It is obvious that in an organisation like the Canal Office, reports and other 
documents must have been kept to show how the breach occurred and what was 
done to stop it. If such documents are not produced, an inference can be legiti- 
mately made that if produced, they would have gone against the case of the defen- 
dant that is, they would have proved that the defendant had been negligent: Cf. 
Murugesam Pillai v. Manickavasaka Pandara1. It was suggested in this Court that 
the documents had been destroyed. It may be that they are now destroyed. Ong 
of the defendant’s Officers called by the High Court in view of the unsatisfactory 
nature of the documentary evidence said that documents were destroyed after three 
to seven years. The breach occurred in August, 1947, the suit was filed in October, 
1948 and the trial was held about August 1949. it would appear that at the 
time of the trial the relevant documents had not been destroyed. Nor was it said 
that they had then been destroyed. Furthermore, in view of the pendency of the 
suit the documents must have been preserved. It is clear that they had not been 
produced deliberately. An inference that the defendant was negligent in the 

ment of the canal arises from the non-production of the documents. 
There is, therefore, evidence that the defendant was negligent. 


Furthermore it seems to me that the rule of res ipsa loquitor applies to this case. 
The canal was admittedly in the management of the defendant and canal banks 
are not breached if those in management take proper care. In such cases the rule 


‘would apply and the breach itself would be prima facie proof of negligence : see 


Scott v. London Dock Co.*.. No doubt the defendant can show’ that the breach was 
due to act of God or to act of a third party or any other thing which would show 
that it had not been negligent, but it did not do so. It may be that the rule of 
res ipsa loquitor may not apply where it is known how the thing which caused the 
damage happened as was held in Barkway v. South Wales Transport Co., Lid.?. But 
that is not the case here. No reason has been advanced why the rule should not 


‘apply. Therefore I think that the first contention of the defendant that there is 


no evidence of negligence must be rejected. 


I do not think it necessary im the present case to consider whether the rule 
in Rylands v. Fletcher*, applies to make the defendant liable for I have already 
held that it is liable as negligence has been proved. 


The second point raised by the defendant was one of limitation. It was con- 
tended on of the defendant that the case was governed by Article 2 of the 
First Schedule of the Limitation Act. It is not in dispute that if that article applied, 
the ‘suits would be out of time. That article relates to a suit “‘ for compensation 


=fr doing or omitting to do an act alleged to be in pursuance of any enactment.” 


It was said that the Nothern India Canal and Drainage Act, 1873 imposed a duty 
on the defendant to take care of the canal banks and its failure to do so was the 
omission toedo an act in pursuance of an enactment within the article. I have 
very grave doubt if this interpretation of Article 2 is correct. There is authority, 
against it: see Mohammad Sadat Ali Khan v. The Administrator, Corporation of Giy of 


——!7 
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. | Lahore, But apart from that I find nothing in the Canal Act imposing any duty 
? on the defendant to take care of the banks. We were referred to sections 6 and 15 e 
of that Act. Both are enabling sections giving power to the State Government 
to do certain acts. Under section 6 it has power to enter on any land and remove 
any obstruction and close any channels or do any other thing necessary for the 
application or use of the water to be taken into the canal. This obviously does not 
impose any duty in connection with the canal bank. Section 15 gives the power to 
the Clanal Authorities in case of accident happening or being apprehended to a 
canal to enter upon lands of others and to do all things necessary to repair the ACCl~ 
dent or prevent it. This section again has nothing to do with taking care of the 
canal banks. Therefore, even assuming that the defendant’s interpretation of 
Article 2 is correct, this is not a case to which it may apply. I wish however to 
make it clear that nothing that I have said here is to be read as in any way appro- 
ving the defendant’s interpretation of Article 2. Therefore the defendant’s conten- 
‘tion that the suit was barred by limitation also fails. 


e The defendant’s appeal must, therefore, be dismissed and the plaintiff’s appeal 
- © allowed: Costs will naturally follow the result. 


Hidayatullah, 7 —On 15th August, 1947, the Western Jamna Canal at R.D. 
No. 138000 near Sangipur and Jandhrea villages burst its western bank. The 
canal water inundated the neighbouring fields where crops of sugarcane, maize, 
urud, etc., grown by the plaintiff firm were damaged. The plaintiff brought this 
action alleging that the breach in the bank was caused by negligence on the part 
of the Canal Authorities who were guilty of further negligence in not closing the 
breach without delay. The plaintiff estimated its loss at Rs. 60,000 in-respect of 
the standing crop and a further loss of Rs. 10,000 in respect of the deterioration 
of the land for future cultivation. It however, limited its claim to Rs. 20,000, 


The State Government denied negligence on the part of the Canal Authorities. 
Government admitted that a breach did occur in an old inlet channel of Ghhalaundi 
Silting Tank on 15th August, 1947, and some canal water escaped through the breach 
which, it was said, flowed back to the canal through the outlet of the silting tank 
lower down the canal. Government claimed that the site was immediately in- 
spected by the Executive Engineer and no damage to the crops was discovered and 
that the breach was promptly closed and the bank was strengthened. Govern- 
ment stated that there were heavy rains on the 8th September and again from 
23rd to 28th September, 1947, causing floods in the nallahas but as the canal was run- 
ning full supply, water hrought by the nallahas to the silting tank could not get to the 
canal and over-flowed to the adjoining areas. Shortly stated, plaintiff’s case 
was that there was a breach in the western bank of the canal owing to the negli- 
gence of the defendants and canal water escaped to the fields causing them to be 
flooded ; while the case of the Government was that a breach did take place but it 
was promptly repaired and the fields were flooded not by the canal water but by 
heavy rains in the month of September. The trial Judge passed a decree for 
Rs. 20,000 against Government but it was reduced by the High Court to 
Rs. 14,130. These two cross-appeals have thus been filed by the rival parties by 
Special Leave of this Court. 


The High Court and the Court below have agreed in holding that there, was a 
break in the canal. The size of the breach has been variously described, but,it was 
certainly not less than 30 feet wide and the depth of the water at the breach was 
about 15 fect. It is admitted that the canal was then running full supply @ 5,000 
Clusecs. As the width of the canal was 400 fect, the out-flow would be at the rate of 
5,000 x 30/400 Cusecs if the breach was 30 feet wide. This;would mean extensive 

ooding of the low lying areas unless the breach was immediately closed. Some 
of the witnesses say that it was as much as 70 to 80 feet wide and that would make 
cere ee 
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the out-flow even greater. The High Court held that the floods were not caused, 


° by the rains. Prior to the break in the canal there was only 1” of rain fall. The: 


heavy rains took place much later. The inundation of the fields was thus by water 
from the canal and not from the nallahas. This much has already been held. It is 
admitted that the breach occurred at a place where there was an old nallaha through 
which silting operations were carried out in the past and this exit was closed in 
the previous years and the breach was at that very site. The breach was noticed 


‘on the morning of the 16th. No attempt was made by either side to establish the 


exact duration of time before the breach was repaired. Mr. Malhotra (Executive 
Engineer) stated that it was repaired by the 18th but was re-opened (one does not 
Know why) on the 2oth ara again closed on the gist. Evidence on behalf of the 
plaintiff established that water continued pouring out as late as the month of 
October. This was apparently an exaggeration. There is no evidence to show that 
the flow of water in the canal was reduced from the head works when the breach 
occurred. It apparently continued on full supply. The High Court attempted 
to secure the documents from the Canal Office which had not been produced earlier. 
The Executive Engineer, then in charge was summoned to bring all the papers in, ° 
his Office and he producea the telegrams received by az.d copies of telegrams issued 
from the Head Office between 16th August, 1947 a .d 5th September, 1947. From 


‘these documents it is now established that the breach was, not repaired at least 


upto 27ih August, 1947, and the evidence that it was repaired on the 18th was there- 
fore not accurate. It has also been established that the case of the plaintiff that 
water continued to flow right upto October was also false. It may thus be assumed 
that repairs were completed by the 27th August but not earlier. 


It is aumitted that the area into which water flowed was used as a silting tank ; 
the silting operations comprise the opening of the bank of the canal at a selected 


‘place to let out turbid water which passing through the silting tank drops the 


sediment and flows back to the canal ata lower reach free of the silt, and closing 


of the bank. It is now admitted that at the exact spot where the breach took place 


there was previously an opening for silting purposes which was recently closed. 
There is no evidence to show negligence on the pa-t of Government. Curiously 


enough Government said that it had not p-eserved the papers conr.ected with this 


mishap. We can hardly believe this. Government led evidence to establish ihat 
the banks of the canal were periodically inspected ard claimed that the breach 
was an act of God without any negligence on the part of the Canal Authorities. 
It is an admitted fact that crops cf the plaintiff were destroyed if not wholly at 
least substantially. The only question, therefore, is whether Government can be 
held responsible for the damage caused to the plaintiff and, if so, what should 
be the compensation. 


Two points were urged on behalf of Goverrment : the first was that the suit 
filed by the plaintiff was out of time inasmuch as Article 2 of the Indian Limitation 
Act which prescribes a period of three months was applicable and not Article 36 
which prescribes’a period of two years. This was held against Government by the 
High Court and the Court below. The second point urged on behalf of Govern- 
ment was that there was no proof of negligence whatever by the plaintiff and the 
plaintiff must therefore fail. The High Court in dealirg with this point held that. 
in the circumstances res ipsa loquitur and that it was not necessary for the plaintiff 


“to»prove negligence and it must be so presumed. The High Court differed from the 


Court below in assessing damages. 


In the appeal ot the Government both these points are urged. On behilf of 


the plaintiff, in the companion appeal, it is contendea that the High Court omitted 


to give proper compensation for the loss of maize and urud crop. It is submitted 
that the High Court adopteu the formula that in respect of sugarcane crop which 
needs plenty ot water the damages should be assessed at 1/3 of the value o1 the crop 
and in respect ot maize and urud crops at 1/2 the value. The plaintiff contends in 
its appeal that the whole of the maize and urud crop was completely destroyed and 
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the decree of the Court of first instance allowing 3/4 of the value of the crop as com- 
ensation was unassailable. It is pointed out that evidence disclosed that water e 

in the fields was 4 to 5 feet deep and the maize and urud plants were less than 2 
feet high. In other words, the plants remained submerged during all the times 
the field; weve inundated. It is obvious that the crop must have been entirely 
destroycd aid the allcwance of 1/4 was because the destroyed crop had some 
value as chari. On the facts, as found, there was hardly any justificatioa for reducing 
the amount of the decree for damages passed by the Court of first instance. The 
High Court itself, in more than one place, stated in its judgment that the maize 
and urud crops were completely destroyed. It is, therefore, clear that unless Govern- 
ment succeeds in its appeal the decree of the Court of first instance must be restored 
in this case. Mr. Vishwanatha Sastri on behalf of Goveri.ment asked for a remit, 
but in view of the slight difference and the fact that the High Court itself remarked 
that the maize and urud crops were completely destroyed there would not be any, 
necessity to order a remit in case the appeal of the Government fails. I shall now 
turn to that appeal. 


° The facts as four.d in this case are that in 1946, the land which got flooded, 
was used for sihing operations. An opening in the western bank was made in that 
year ar.d the bank was restored in June, 1946. ‘Till the month of August in the 
following yea> there was no complaint. Evidence discloses that the bank was 
regula‘ly inspec:ed. A Special Engineer and a Special Sub-Divisional Officer 
were in charge and there were watchmen also. There is no evidence of wilful 
conduct. The plaintiff has not led evidence to establish any particular act of 
negligence. There is no evidence that the breach was caused by the act of a third 
party or even of God. Mr. Sastri, therefore, contends that as there was no foreseeable 
danger against which precautions could be taken beyona making periodical ins- 
Lections, and this was uone, there can be no liability. He submits that in this 
view cf'the matter the plaintiff must fail in the absence of proof of negligence. 


_ The High Court applicd to the case the rule in Donoghue v. Stevenson}, reinforc- 
ing it with what is often described as the doctrine of res ipsa loquitur. This case is 
first of its kind in India and needs to be ca-efully considered. Before us reliance 
was placed upon the rule in Rylands v. Fletcher®. 'Thatrule, shortly stated, is; that 
any occupier of lard who brings or keeps upon it anything likely to do damage if 
it escapes is bound at his peril to p-event its escape, and is liable for all the direct 
, consequences of its escape, even if he has been guilty of no negligence. Per Sal- 
mond Law of Torts, 13th Edition, page 574. The rule in Rylands v. Fletcher? was 
‘derivatively created from the rule of strict liability applicable to the acts of animals 
but, in my opinion, ir is hardly applicable here. Canal systems are essential to the 
life of the nation and land that is used as canals, is subjected to an ordinary use and 
not to an unnatural use on which the rule in Rylands v. Fletcher? rests. The words 
of Lord Cairns “‘ non-natural use ” of lard ard of Blackburn, J. ‘‘ Special use 
bringing with it increased danger to others”? are sometimes misscd. There is 
difficulty in distinguishing non-naturaf and natural user but perhaps the best test 
to apply is stated by Lord Moulton in Richards v. Lothian. 


“ Some special use bringing with it increased danger to others, and must not merely be the ordi- 
nary use of the land or such a use as is proper for the general benefit of the community .’ 


They formed the basis of observations of Viscount Maug.am in Sedleigh-Denfield Ve q 
V. O. Chllaghan and others. As was pointed out by Holmes in his Gommon Lew 
(1963) at page 93: 

“ It may even be very much fo the public good that dangerous accumulations should bemade....” . 


Cases of breaks in canals resulting in danger to neighbouring lands are rare 
, but some are to be found in Law Reports from the United States of America. 








1. L.R. (1932) A.C. 562. 3. LR. (1913) A.G. 263, 280.. 
2. (1868) L.R. 3 H.L, 300. 4, L-R. (1940) A.C. 880 at 888. 
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I need notrefer to them because the following passage from American J urisprudence, - 


Volume 9, page 340, para. 38 gives an adequate summary of the principles on 
which they had been dealt with: 


“ A canal company is also liable for flooding private property where it has not acquired the legal 
right to do so ; it is answerable in damages for ali loss occasioned by a neglect on its part to use 
reasonable care and precaution to prevent the waters of its canal from escaping therefrom to the injury | 
and detriment of others. A canal proprietor is not, however, liable for damages to adjoining lands 

resulting from a mere accidental break in his canal which human foresight and vigilance could not have 
anticipated, and against which proper prudence and judgment could not be expected to provide. 
Although it has been held that a canal company is not liable for damages occasioned by the percolation 
of waters through the banks of its canal, in the absence of proof of negligence on its part in want of 


skill or care in the construction and maintenance of its canal, such holdings are opposed to the 
weight of reason and authority. ” 


Perhaps the liability is viewed strictly as an inducement to care. Safety is 
best secured when it is made the responsibility of the person who must not only 
take precautions to avoid accident but who alone decides what those precaution 
should be. In this connection the rule that is most often quoted was stated by 
Erle C.J., in Scott v. London and St. Katharins Docks Co.! thus : ° 


“There must be reasonable evidence of negligence, 


But where the thing is shown to be under the management of the defendant or his servants, and the 
accident is such as in the ordinary course of things does not happen if those who have the management 
use proper care, it affords reasonable evidence, in the absence of explanation by the defendants, that 
the accident arose from want of care.” 

In subsequent cases it has been customary to regard this as a statement of the prin- 
ciple of res ipsa loquitur. But the principle, if it be one, cannot always be safely 
applied where ihe facts before the Court are not the whole facts. In a vast canal 
system constructed with great care and attention to detail it may be difficult to 
Prove negligence but it may sometime be equally difficult to explain how the defect 
arose. The principle of res ipsa loquitur had its origin in the falling of a barrel of 
flour from a first floor window on a passerby but it has been extended to situations 
quite different. It is not very much in favour and if applied it must be correctly 
unaerstood. It is not a principle which dispenses with proof of negligence. Rather 
it shifts onus from one party to another. It is a rule of evidence and not of liabili- 
ty. A too ready reliance on the maxim reinforces a fault liability and makes it into 
an absolute liability. If absolute liability is to give way to fault liability, some fault 
must be established by evidence or must be capable ot being reasonably inferred 


' from the circumstances. It is not sufficient to say res ipsa loquitur because the danger 


is that facts may not always tell the whole story and if there is something withheld 
how can the thing be said to speak for itself ? The principle which I consider reason- 
able to apply where fault has to be inferred trom circumstances was best stated by 
Lord Porter and I respectfully adopt it. Speaking of res ipsa loquitur it was observed 
by Lord Porter in Barkway v. South ‘Wales Transport Go., Lid.}; 


“ The doctrine is independent on the absence of explanation, and, although it is the duty of the 
defendants, if a) Ana to protect themselves, to give an adequate explanation of the cause of the %acci- 
dent, yet, if the facts are sufficiently known, the question ceases to be one where the facts speak for 


themselves, and the solution is to be found by determining whether, on the facts as established, negli- 
gence is to be inferred or not.” 


I have made these observations so that the principle may not be applied too 


_ liberally. It must also be remembered that what is said in relation to it in one 


case cannot indiscriminately be applied to another case. It should not be applied 
as legal rule but only as an aid to an inference when it is reasonably to think that 


` there are no turther tacts to consider. 
e 


I shau now consider the facts as they stand in this case to discover if the Canal 
Authorities can be said to be at fault. The tacts show that the water escaped in 


. the Chillaundi Silting Tank through the nallaha which had previously been used’ 





|. 3 H.V.G. 596 : 159 E.R. 665, 2. (1950) 1 Al] E.R. 39 ELL, at 394, 395. 
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tox silting operations and had been sealed in the previous year. If the plug were 
sound it woula have withstood thé pressure ot water as it did after it was repaired 
on the 27th August even though 28” of raintall tell within 20 days. There is 
nothing to show that the outflow was due to raintall or a storm so exceptional that 
it could be regarded as an act of God. Nor was it due to any disturbance of 
earth’s crust or interference by a stranger. There is thus sufficient evidence, in 
the absence ot reasonable explanation (which there is not), to establish negligence. 
Further, there was inordinate delay and negligence in sealing the breach. Even 
the flow in the canal was not-reduced tor repairs to be carried ovt quickly. In 
such circumstances, the facts prove negligence and Government was rightly held 
responsible. Whether the defect was patent or latent isnot much to the purpose. 
It was not an inevitable acci ent, and the Government must be held liable. 


It remains to consider the question of limitaticn. The High Court aid the 
Courts below have applied Article 36 of the Indian Limitation Act. Government 
Fea the proper Article to apply was Article 2. These Articles may be set 
d@qwn here : 


“ Description of suit Period of Limitation Tims from which period 
egins to run 
2. For compensation for doing or Ninety days When the act or omission 


` for omitting to do an act alleg- 
ed to be in pursuance of any 
` enactment in force for the time 


being in India. 


36. For compensation for any mal- Two years (now one year) When the malfeasance, mis- 
feasance, misfeasance or non- feasance or non-feasance 
feasance independent of con- takes place. 
tract and not herein specially > 
provided for. 


takes place. 


It is not denied that if Article 2 was not applicable, the proper Article would 
be Article 36 and the suit would also be within time. In contending that the 
second article applies reliance is placed on a decision of the Privy Council in Punjab 
Cotton Press Co., Ltd. v. Secretary of State+. But that case is clearly inapplicable. 
There the Canal Authorities cut the bank of a canal at a selected point to let the 
water away with a view to protecting a railway track passing close by on a high 
embankment and in this way flooded and injured the plaintiff’s mills. The Judi- 
cial Committee held that if the act was done, as was said, under section 15 of the 
No.thern India Canal and Drainage Act, 1873 (VIII of 1873), Article 2 was applicable 
and not Article 36. The case was thus remanded to find the facts necessary for 
the application: of the right article. In relying upon this case, Mr. Vishvanatha 
Sastri claims that section 15 of the Canal Act covers the present facts. Mr. Gopal 
Singh, who followed, also refers to section 6. These sections read : 


“G. Powers of Canal Officer—At any time after the day so named, any Canal Officer, acting 
under the orders of the State Government in this behalf, may enter on any land and remove any obs- 
tructions, and may close any channels, and do any other thing necessary for such application or use 
of the said water.” 


“15, Power to enter for repairs and to prevent accidents.—In case of any accident happening or being 
apprehended to a canal, any Divisional Canal Officer or any person acting under his genera] or i 
a pe in this behalf may enter upon any lands adjacent to such canal, and may execute all works whi 
may be necessary for the purpose of repairing or preventing such accidents. i 

Compensation for damage to land.—In every such case, such Canal Officer or person shall tender 
compensation to the proprietors or occupiers of the said lands for all damage done to the same.’ 
If such tender is not accepted, the Canal Officer shall refer the matter to the Colleetor, who shall - 
proceed to award compensation for the damage as though the State Government had directed the 
accupation of the lands under section 43 of the Land Acquisition Act, 1870.” 


In regard to section 6 it is sufficient to say that it has no application here.. 
It refers to the day named in section 5 and that section provides for a notification 
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to be issued declaring that water would be applied after a particular date for pug- 
pose of any existing or projected canal or drainage work or for purposes of Governi- 
ment. On such notification issuing any Canal Officer, acting under the orders of 
the State Government, may enter on any land and remove obstructions or close 
any channels so that water may be applied to those purposes. This is an entirely 
di may matter and it is no wonder that Mr. Vishwanatha Sastri did not rely upon 
section 6. 


Section 15 no doubt confers 2 power to enter lands and property of others to 
effect repairs or to prevent accidents. One can hardly dispute that it is the normal 
duty of Canal Authorities to make repairs and execute works to prevent accidents. 
But Article 2 cannot apply to omissions in following the statutory duties because 
it cannot be suggested that these are ‘in pursuance of any enactment’. Cases of 

e malfeasance, misfeasance or non-feasance may or may not have statutory protection. 
Act or omission which can claim statutory protection or is alleged to be in pursuance 
of a statutory command may attract Article 2 but the act or omission must be one 
which can be said to be tn pursuance of an enactment. Here the suit was for com 


sation for damages consequent on a break in the canal on 15th August, 1947. The — 


only act or omission could be the opening and closing of the channel for silting 
operations. That was before June, 1946. The third column of Article 2 provides 
the start of the limitation of go days—“‘when the act or omission takes place”. ‘The 
period of limitation in this case would be over even before the injury if that were 
the starting point. 


This subject was elaborately discussed in Mohamad Sadaat Ali Khan v. Admint- 
strator, Corporation of City of Lahore1, where all rulings on the subject were noticed. 
Mahajan, J. (as he then was) pointed out that “ the act or omission must be those 
which are honestly believed to be justified by a statute.” The same opinion was 
expressed by Courtney Terrell, C.J., in Secretary of State v. Lodna Colliery Co. Lid.?, 
in these words :— 

“The object of the article is the protection of public officials, who, while bona fide purporting to 
act in the exercise of a statutory power, have exceeded that er and have committed a tortious act ; 
it resembles in this respect the English Public Authorities Protection Act. If the act complained of is 
within the terms of the statute, no protection is needed, for the plaintiff has suffered no legal wrong. 
The protection is needed when an actionable wrong has been committed and to secure the protection 
there must be in the first place a bona fide belief by the official that the act complained of was justified 
by the statute ; secondly, the act must have been performed under colour of a statutory duty, and 
thirdly, the act must be in itself a tort in order to give rise to the cause of action. It is against such 
actions for tort that the statute gives protection. ” 


These cases have rightly decided that Article 2 cannot apply to cases where 
the act or omission complained of is not alleged to be in pursuance of statutory 
authority. It is true that in Commisstoners for the Port of Calcutta v. Corporation of 
Calcutta®, the Judicial Committee, while dealing with section 142 of the Calcutta 
Port Act (III of 1890) which read :— 


_ ‘No suit shall be brought against any person for anything done or purporting or professing to be 
done in pursuance of this Act, after the expiration of three months from the day on which the cause of 
action in such suit shall have arisen ” 


pointed to the presence of the words “ purporting or professing to be done in 
rsuance of this Act” and observed that they regarded the words as of ‘ pi -o‘al 
portance > and that their presence postulated “‘ that work which is not done 

in pursuance of the statute may nevertheless be accorded its protection if the work 
‘professes or purports to be done in pursuance of the statute”. But they were giving 
- protection éo an act which could legitimately claim to bein pursuance of the Port 
Act. Here the break in the bank was not that kind of act or omission. It could 
not claim to be in pursuance of the Canal Act. Nor could the opening or closing 
-of the channel for silting operations, though in pursuance of the Canal Act, be the 
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qelevant act or omission because they were more than appear before the cause of 
‘action and to apply a limitation of 90 days to that cause of action is not only 
-impossible but also absurd. Article 2, therefore does not apply here. It was not 
contended before us that the suit was otherwise time barred and we accordingly 
confirm the finding that the suit was within time. fee 


The result thus is that the appeal filed by the State Government fails. 


and I would dismiss it with costs and allow the appeal’ filed by the plaintiff with 
costs. I would modify the judgment and decree of the High Court by altering the 
amount of Rs. 14,130 to Rs. 20,000 as ordered by the trial Judge. = 


Mudholkar, J—I agree with my brethren Sarkar and Hidayatullah that the 
appeal preferred by the defendant, the State of Punjab, be dismissed and the appeal 


preferred by the plaintiff, the Modern Cultivators, be allowed and the decree for- 


damages be restored to-the sum awarded by thé trial Court. I also agree with 
the order for costs as proposed. eg Eia ' 


e I wish to add nothing with regard to the plaintiff’s appeal to what has been 
said by my brother Hidayatullah nor to what he or my brother Sarkar had said 
regarding the question of limitation raised on behalf of the defendant. They-have 
both held that Article 2 of the Limitation Act is not attracted to a case like the pre- 
sent, where the damages sustained by the plaintiff are not the result of anything 
done by the State in pursuance of a statutory power exercised by it or by reason 
of an act which could properly be said to have been performed in the purported 
exercise of a statutory power. If Article 2 is out of the way, it is not disputed on 
behalf of the Staté that the suit will be within time. out ) 


My learned brother Hidayatullah has referretl to the rule of common law. as 
to strict liability with respect to damages resulting from the escape of deleterious. 
substances or cattle from the land which have been accumulated or brought on. 
the land by its owner for his use and which were not natural there: The rule was 


stated thus in Rylands v. Fletcher1, by Blackburn, J.: - 


“ We think that the true rule of law is that the person who for his own ‘purposes brings an his land 


ahd collects and keeps there anything likely to do mischief if it escapes, must keep it in“at his peril, and 
if he does not do sa is prima facie answerable for all the damage which is the natural consequence of its 


escape. ” ‘ f 3 

It was approved by the House of Lorfls, but Lord Cairns Ibid down a new principle: 
distinguishing the natural from the non-natural user òf land and ‘holding that in 
the latter case only was the liability absolute. (see Salmond on Torts, .13th. 
Edition, page 579). ‘This rule has been adopted in this country in several cases 


(see Gooroo Churn v: Ram Dutt?; Dhanusao v. Sitabai® and several other cases) and. 


can, therefore, be regarded as a part of the common law of the land. ` In the country 
of its origin, this rule has been subjected to certain exceptions. The.present case 
fails in one of the exceptions recognised in some, though not, all cases, It has been 


held in some cases that where the owner or qccupier of land accumulates a dele-. 


terious substance thereon by virtue of an obligation imposed upon him by a statute 
or in exercise of statutory authority he will not be rendered liable for damages re- 
sulting therefrom to .other persons unless it is established that he was guilty of negli- 
gence in allowing the deleterious substance to escape. In a recent decision Dunne v3 


North Western Gas Board‘, the Court of Appeal has recognised this exception and¢he ` 
controversy may be said to have been set at rest, subject, of course, to what the House | 


of Lords may have to say hereaftér. Indeed, the liability to pay damages to ano- 


ther resulting from an act of a person is laid upon him by the law of torts upon the’ 


basis that his act was wrongful and that he was a wrong-doer. Where, therefore, 
the act consists of something which the law enjoins upon that persons to do or which 
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s 
the law permits him to do, it cannot possibly be said that his mere act in doing that ``- 
something was in itself wrongful and that he was a wrong-doer. He will, however; 
be liable if he performed the act in a negligent: manner or if the escape of the deleteri- 
ous substance subsequent to accumulation of that substance in exercise of a statu- 
tory authority was the result of his negligence. There is nothing here to show that 
in constructing the canal under the powers conferred by Nothern India Canal and 
Dramage Act, 1873 the State did anything other than what the law permitted. 
Therefore, by constructing the canal and allowing water to flow along it the State 
merely exercised its statutory authority. Further, there is nothing to show that 
there was any want of care in constructing the canal and sono question of negligence 
will arise in constructing the canal and allowing water to flow along the canal in 
question. Here, what has happened is that at the point where prior to 1946 the 
water from the canal was allowed to flow into the silting tank through a nalluh, 
there was an opening which was plugged in that year. Here, it is established that 
over a year after that opening was plugged by the State a breach of about 30 or 40 
feet was caused. This occurred on 15th August, 1947. It has not been shown 


that the breach could have been caused by an act of God or an act of third party.® 


The contention of the State that it was caused by heavy rains in the catchment 
area has not been found to be true. If, therefore, there is material from which it 
could be inferred that the breach was caused by reason of negligence on thé part of 
the State in inspecting the banks of the canal and in particular that portion of it 
where the breach had been caused the State would be liable in damages. This 
would be so not by the operation of the rule in Rylands v. Fletcher1, but by reason 
of negligence. Re Ses, 


The sole grovnd upon which the lability of the State could be established in 
this case would be negligence of the State in properly maintaining the banks of the 
canal. For this purpose it would be relevant to consider whether there. were perio- 
dical inspections, whether any breaches or the development of cracks were noticed 
along the banks of the canal and in particular at the place where the breach ulti- 
mately occurred or whether any erosion of the banks particularly at place where 
one of the banks had been pluggea had been noticed and no action or timely action _ 
had been taken thereon. There is eviaerice to show that the canals were being 
regularly inspected. That, however, is not the ena of the matter. Immediately 
after the breach occurred some reports were made ana as pointed out by my 
brethren in their Judgments they were not placed before the Court despite its order 
requiring their production. When the matter went up before the High Court 
it was said that the records had been destroyed 1n the year 1958 or so ard therefore 
they could not be furnished. This action on the part of the State is manifestly 
unreasonable and the legitimate inference that could be drawn from it is that if 
the documents haa been produced they would have gone against the State and would 
establish its negligence. In these circumstances I would hold that though the 
plaintiffs have been enabled to adduce positive evidence of negligence it could 
legitimately be presumed that the State was negligent inasmuch 2s it had delibera- 
tely suppressed evidence in its possession which coula have established negligence. 
In the.circumstances of this case I do not think it appropriate to refer to the rule 
of evidence res ipsa loquitur. | 
KS. l Ap by plaintif allowed 
a l pe ” and appeal by defendant dismissed. 
° | 

® 


ey . | [END OF VOLUME (1964) II M.L.J. Reports (SUPREME COURT).] 
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